This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


±--  -  2f' 


^  « 


» 


A  NEW  COLLECTION 


OF 


LAWS,  CHARTERS  AND  LOCAL  ORDINANCES 


or  TBB  OOTBBNMBim  OF 


GREAT  BRITAIN,  FRANCE  AND  SPAIN, 


ISLATIlfG  TO  THB  CONCESSIONS  OP  LAND  IN  THEIR  RBSPECTIVE  COLONIES ; 


TOeiTHVR  WTTR  THB 


LAWS  OmlSaXSCtf^AXD  TEXAS 


JUDGE  JOHNSONS  TRANSLATION  OF  AZO  AND  MANU£L*8 

INSTITUTES    OP    THE    CIVIL    LAW    OF    SPAIN. 


BY   JOSEPH   M.   WHITE, 

COUnSBJXm  at  LAW«  and  LAT*  DKLBQATB  in  TBK  OOROKIBS  of  THC  UlftTID  8TATB8,  AND 
HONORAAT  MUCBER  OF  THB  OBOROIA  HISTORICAL  80CIBTT. 


IN  TWO  VOLUMES— VOL.  I. 


PHILADELPHIA: 
T.   It   J.    W.   JOHNSON,    LAW    BOOKSELLERS, 

SUCCESSORS  TO  NICCUN  AND  JOHNSON, 
No.  5  MINOR  STREET. 

1839. 


1- 


«-^^  "^^  3  3  ,  t^ 


Emtkrid  acoordin;  to  the  Act  of  CoDgress,  in  the  year  1839,  by 

T.  &  J.  W.  JOHNSON, 

in  the  Clerk's  Office  of  the  District  Court,  for  the  Eastern  District  of  Pennsylvania. 


Philadelphia: 

T.  K.  k,  P.  O.  CoLLun,  Priatera, 

No.  1  Lodge  AUey. 


MAY  in  iqifi 


CONTENTS   OF   VOL.  I. 


PAGE 

lanoDircTioR      ........iii 

Ijmrimm  or  ths  Chtil  Law  or  Spaw  ....  i 


BOOK  1. 

Tttls 

!•  Of  Fenons  in  their  natoial  state  or  oondition        ...  i 

9.  Of  Gmodiansbip,  Tutelage,  and  Caratorship        ...  5 

3.  Of  the  Obligations  of  Guardians  and  Curators       -          -          •  13 

4.  Of  the  ezoQses  or  exemptions  of  Guardians,  &c«  and  of  the  oomple- 

tion  of  Guardianship,  &c«            -           -           -          •          -  18 

5.  Of  Persons  in  thdr  dyil  state  or  capacity  -           -          -          -  S3 

6.  Of  Promises  of  Marriage,  and  of  Marriage            -          -           -  41 

7.  Of  Marriage  Portions,  Jointures,  and  Gains  during  Marriage        •  48 

8.  Of  Chadren,  and  the  Power  of  the  Fatiier                                  .  64 


BOOK   II. 


Tm* 

1.  Of  the  DiYisl<m  of  Things 70 

3.  Of  Dominion,  its  kinds,  and  the  Modes  of  acquiring  it     •  -  85 

3. -Of  Testaments  and  Inheritances     .....  98 


IV  COMTBNTS. 

4.  Of  the  Delivery  and  Division  of  the  Inheritance,  and  of  Saooession 

ab  intestato           *------  111 

5.  Of  Sabstitations,  Entails,  and  Legacies     -           -          -           -  118 

6.  Of  Sendees  -------139 

7.  Of  Pledges,  Mortgages,  Rent-charges,  and  Anniiities        -          •  139 

8.  Of  Contracts  and  Obligations         -           -           •           •           -  149 

9.  Of  Dona^ons          --.•...  154 

10.  Of  Deposit  and  Loan          ......  153 

11.  Of  Loan  and  Debts             -....:  154 
13.  Of  Commission,  Authority,  or  Power  of  Attorney             -           -  183 

13.  Of  Purchase  and  Sale         --....  195 

14,  Of  Rents --301 

15*  Of  Partnership  or  Society              .....  2O6 

16.  Of  Exchange  or  Permutation         -           -           -  •         .           .  310 

17.  Of  Contracts,  the  fulfilment  of  which  depends  upon  chances  or  a 

contingency          -••....  2x4 

18.  Of  Security 319 

19.  Of  Crimes  and  Punishments                     ....  233 
30   Of  the  Proportion  which  the  laws  of  Spain  establish  between 

Crimes  and  Punishments            .....  240 


BOOK  III. 


Title 
1.  Of  Jurisdiction,  Judges,  and  Trials  in  Spain,  in  general    - 
3.  Of  the  difi^nce  of  JurisdietioB,  and  of  Competeney 

3.  Of  Plaintiff,  Defendant,  Proctor,  Attorney  and  Advocate   - 

4.  Of  Actions  and  Demands   - 

5.  Of  Citation  and  Contestation 

6.  Of  Exceptions 

7.  Of  Proofe   - 

8.  Of  Soitoioe 
9»  Of  Appeal  and  Supplication 

10.  Of  the  ExeoutiTe  Process,  or  Mode  of  Proceeding 

11.  Of  Criminal  Triads  and  Prpsecutions         -     *    - 


357 
867 
373 
876 
379 
883 
387 
303 
308 
318 
338 


CONTENTS. 


BOOK     IV. 

tVni  PAGE 

I.  Of  the  Mode  of  Acquiring  Dominion          -           -           -           -  341 

S.  Of  Pi  l liniption,  from  Febrero  Novisimo    .           •           .           •  345 

3.  Of  Prescription,  from  Azevedo       .....  349 

4.  Tnntlation  from  Alyarez's  Instimte           ....  350 

5.  Compeodiam  of  the  History  of  Royal  Law  of  Spain,  from  the  In- 

stitutes of  Alvarez            ......  359 

6.  Ordenanza  de  Intendantes   ••..-.  356 

7.  Custom,  or  Unwritten  Law,  firom  El  Abogado  Americano  -           -  360 

8.  Powers  of  Viceroys,  Captains-general  and  Goyemors       -           -  367 

9.  Government  of  the  Island  of  Cuba            ....  373 

10.  Constitotiye  Acts  of  the  Mexican  Federation         ...  374 

11.  Decrees  of  the  Cortes  of  Spain,  in  force  in  Mexico           •          -  410 


BOOK  V. 


Thii 
1.  Laws  of  the  States  of  Coahnila  and  Texas 
3.  Laws,  Orders  and  Contracts  for  Aastin^s  Colony  - 


421 
559 


BOOK  VI. 


I.  Rerocation  des  concessions  son  defirioh^es  ....  603 
S.  Airgt  poor  Petablissement  de  la  Compagnie  des  Indes  Occidentales  694 
3.  Arret  ponr  r^trancher  la  moiti6  des  concessions  ...  634 
4*  Arret  pour  retrancher  les  concessions  de  trop  grande  ^tendue,  et 

poor  iaire  on  retranchement         .....         635 

5.  Retranchement  des  concessions  de  trop  grande  etendue,  et.  oidre 

d*en  disposer        -•--...         637 

6.  Andi  qm  eonfirme  les  concessions  fiiites  depnis  le  19  Oetobie, 

1676,  josqn^an  5  Septembre,  1679  ....         639 

7.  Letters  Patent,  in  form  of  a  Pioolamatlob,  for  the  estahlishmsBEt  of 

a  Trading  Company,  by  the  style  of  ^  Western  Company"        -         641 


VI  CONTENTS. 

Title  paoi 

8.  Arrest  concemant  la  r^anion  des  Compagnies  des  Indes  Orientales 

et  de  It  Chine,  a  la  Compagnie  d'Occident         ...         653 

9.  Edit  da  Roy,  portant  confirmation  des  priyileges  accordez,  conces- 

sions et  alienations  faites,  a  la  Compagnie  des  Indes       -  -         661 

10.  Declaration  do  Roi,  concemant  les  concessions  dans  les  Colonies         668 

11.  Declaration  du  Roi  en  interpretation  de  celle  da  17  Joillet,  1743, 

concemant  les  concessions  des  terres  dans  les  Colonies   -  -         670 


APPENDIX, 


Panegyriqae  de  PHonorable  George  Mathews     ....         673 
Opinion  of  Joseph  M.  White  on  a  Case  stated  of  Renaat*8  Claim         -         701 


[    ■ 
4 


WHITE'S 
NEW  RECOPILACION 


LAWS  OF  SPAIN  AND  THE  INDIES, 


AMD  or 


COLONUL  CHARTERS,  COMMISSIONS,  &c. 


w  ..  .  ;.   f/r     yj 


isr 


*  :  ;' 


/ 


..     .(.< 


-f         /•       '    /       r 


A.  ■:.  :  , 


-J^-.-.:.  -■.■•^- 


INTRODUCTION. 

The  Compiler  of  this  new  translated  Recopilacion  of  the 
Laws  of  Spain  and  the  Indies,  ftnd  of  the  Colonial  Charters^ 
and  Local  Ordinances  of  Great  Britain,  France  and  Spain, 
was  engaged  ten  years  since,  by  the  goyernment  of  the 
United  States,  at  the  suggestion  of  the  late  William  Wirt,  Esq. 
then  Attorney  General,  to  compile  the  laws,  and  provincial 
regulations  of  those  kingdoms,  relating  to  the  concessions 
of  lands  within  their  respective  dominions.  That  work, 
from  the  Tcry  scanty  materials  then  at  his  command,  and 
from  the  short  period  allowed  by  the  President  for  its 
preparation,  was  necessarily  deficient  in  matter,  and  limited 
in  extent. 

The  copious  notes  and  references,  he  had  taken  in  the 
investigation  of  British  and  Spanish  titles  as  a  Commissioner 
of  the  United  States,  under  the  Florida  Treaty,  had  placed 
at  his  disposal  the  means  of  embodying  in  a  short  time, 
for  the  immediate  use  of  the  government,  the  collection, 
such  as  it  was,  heretofore  published  under  a  Resolution  of 
Congress  in  execution  of  the  act  of  1828.^  That  small 
work,  although  it  has  been  three  times  published  by  the 
government  odhe  United  States,  is  not  now  to  be  had  in 
any  of  the  bookstores  of  those  States  most  deeply  interested 
in  the  principles  of  law,  upon  which  foreign  provincial 
titles  are  founded,  and  the  edicts  and  ordinances  by  which 
they  are  guarded  and  maintained. 
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The  Compilation,  limited  as  it  was,  from  the  circum- 
stances indicated,  has  been  almost  the  only  book  referred 
to  in  the  Supreme  Court,  and  the  local  tribunals,  upon  the 
many  important  questions,  of  complicated  foreign  law,  and 
perplexed  Spanish  Colonial  Jurisprudence. 

It  is  a  source  of  inexpressible  gratification  to  the  Com- 
piler, that  his  work  was  favorably  received  and  approved 
by  the  accomplished  scholar  and  jurist,  at  whose  suggestion, 
and  under  whose  patronage  it  was  undertaken.  The  com- 
mendation of  Mr.  Wirt,  who  added  to  lofty  genius,  the 
most  accurate  and  profound  legal  learning,  the  compiler 
trusts  may  here  be  alluded  to,  as  it  affords  at  the  same  time, 
the  happy  occasion  for  the  expression  of  the  respect  and 
admiration  he  had  for  his  talents  and  character,  as  well  as 
gratitude  for  his  friendship. 

It  was  also  honored  by  the  approbation  of  the  late  Chief 
Justice  Marshall,  whose  fame  is  identified  with  all  that  is 
great  and  good  in  the  Republic,  and  interwoven  with  its 
firmest  and  most  lasting  foundations.  There  is  no  branch 
of  our  national  jurisprudence  that  has  received  more  light 
from  that  splendid  intellect,  which  with  giant  steps  mounted 
to  the  sources  of  foreign  law,  and  provincial  authority, 
and  expounded,  in  a  masterly  manner,  the  just  interpretation 
of  treaties.  In  the  hands  of  that  illustrious  man,  obscurity 
vanished  from  the  most  abstruse  subject,  and  the  rights  of 
the  humblest  foreigner,  protected  by  law,  was  secure, 
agafnst  the  power  and  patronage  of  government,  and  ques- 
tions were  disposed  of  without  regard  to  executive  influence, 
legislative  denunciation,  or  popular  clamor- 
It  is  a  matter  also  of  congratulation  and  encouragement, 
that  in  no  one  instance  in  Congress,  or  the  courts,  has  the 
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ioDpartiality  of  the  work  or  the  accuraoy  of  the  traDsIation 
lieen  questioned.  The  greatest  care  had  been  taken  to 
aToid  the  one,  or  the  other.  The  President,  who  was 
charged  with  the  execution  of  the  act  of  1828,  with  that 
QIH'igbt  and  conscientious  feeUog  which  always  distinguishes 
tbe  scholar  and  statesman,  gave  directions  that  the  work 
should  embrace  every  law,  ordinance,  and  local  regulation, 
in  favor  of,  as  well  as  against,  the  claimants  to  lands  in 
those  States  and  Territories,  formerly  composing  the  pro* 
vinces  of  the  crowns  of  Great  Britain,  France  and  Spain. 
Tbe  Compiler  had  been  the  commissioner^  and  was  then  the 
eoonsel  of  the  government.  He  trusts  that  he  would  have 
been  incapable  of  such  a  commission,  if  it  had  been  desired, 
that  it  should  have  been  executed  differently.  It  is  as  much 
the  duty  of  a  great  and  magnanimous  nation  to  protect  the 
property  of  individuals  unwillingly,  in  some  instances,  trans- 
ferred with  the  soil,  in  the  same  treaty  that  invests  the 
nation  with  the  vacant  public  domain,  and  enforces  the 
political  obligation  of  recognising  and  confirmingthe  private 
right  To  avoid  errors  of  translation  from  one  language 
into  another,  especially  of  terms  of  art,  and  obscure  maxims 
of  colonial  laws,  he  had  the  whole  carefully  revised,  com- 
pared, and  collated  at  the  Department  of  State  by  the 
authorised  translator  of  the  government. 

That  nothing  might  be  omitted  in  matter,  deemed  im- 
portant, after  all  was  selected  that  was  considered  applica- 
ble to  the  general  object,  the  Neuova  Recopilacion  de  la$  leyes 
de  las  Indiasj  with  various  other  books,  were  submitted  to 
his  friend  Col.  Achille  Murat,  a  civilian  and  scholar,  well 
versed  in  the  Spanish  language,  with  a  request  that  he 
wouM  translate  all  such  edicts,  ordinances,  cedulas,  and 
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provisions  relating  in  any  manner  to  the  land  system  of 
Spain,  or  the  Indies,  the  organisation  of  tribunals,  powers 
of  officers,  forms,  and  authentication  of  papers,  which  might 
have  been  overlooked  or  omitted. 

This  was  executed  in  the  most  faithful  manner,  and  hia 
contributions  again  re-examined  at  the  Department  of  State, 
and  incorporated  as  part  of  the  work. 

Since  the  year  1829,  when  the  connection  of  the  Compiler 
with  the  government  ceased,  as  commissioner  and  coun- 
sellor, he  has  been  extensively  engaged  in  the  courts  in 
cases  arising  under  these  laws,  and  has  been  induced  to 
continue  his  researches  in  France  and  Spain,  for  all  the 
commissions  of  Viceroys,  Governors,  and  Captains  General, 
Intendants,  &c.,  together  with  the  royal  instructions  from 
the  parent  governments  from  time  to  time,  to  their  subor- 
dinate Tribunals,  Intendants,  and  Governors. 

The  Supreme  Court  and  Congress  have,  in  the  last  ten 
.  years,  disposed  of  a  number  of  these  cases,  and  established 
principles  for  the  government  of  others.  There  are,  how- 
ever, numerous  other  original  questions  founded  upon  com- 
missions, and  authorities  heretofore  inaccessible  to  the 
government  involving  interests  of  great  magnitude  to  the 
United  States,  and  to  individuals.  The  publication  of  this 
work  will  establish  a  fact,  that  the  United  States  have  given 
confirmation  to  titles  of  the  value  of  more  than  ten  millions 
of  dollars,  upon  a  report  of  a  register  and  receiver  in 
Louisiana  which  were  not  entitled  to  confirmation.  Whe- 
ther it  is  to  confirm  just  titles,  or  reject  defective  ones,  the 
United  States,  as  a  just  government,  are  much  more  inter- 
ested than  individuals,  in  the  administration  of  justice  which 
separates  private  property  from  the  public  domain. 
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Hie  want  of  this  information  has  caused  a  delay  in  the 
adjustment  of  titles  which  could^  under  no  other  state  of 
circumstances,  excuse  any  government  It  is  now  thirty 
years  since  many  titles  in  Louisiana,  Arkansas,  and  Mis- 
souri hare  been  presented  for  confirmation.  They  have 
been  delayed  until  the  original  grantees,  and  witnesses 
have  died,  and  are  now  prosecuted  with  as  much  zeal,  and 
as  little  fMrogress  as  they  were  thirty  years  ago,  by  the  heirs 
and  legal  representatives  of  the  grantees.  If  the  titles  are 
valid,  great  injustice  has  been  done  to  the  owners;  if  not, 
the  interests  of  the  government  have  suffered,  and  the 
States  in  which  such  districts  are  reserved  from  sale,  have 
cause  of  complaint  against  a  delay  that  has  produced  great 
injury  to  them.  Whether  the  title  be  good  or  bad,  justice 
to  the  claimants,  and  to  the  United  States,  requires  that  they 
should  be  speedily  decided.  The  postponement  does  not 
add  to,  or  diminish  their  legal  obligation,  whilst  the  delay  is 
nrinous  to  individuals,  and  prejudicial  to  the  States.  There 
is  no  power  in  the  government  to  prevent  a  judicial  investi- 
gation and  decision.  It  may  delay  but  cannot '  finally  de- 
feat it. 

A  number  of  important  questions  have  been  disposed  of, 
but  there  are  subordinate  rights  after  the  validity  of  an 
original  grant  has  been  adjudicated,  of  interest  to*  indivi- 
duals. .  These  questions  arise  under  the  general  laws  of 
France  and  Spain,  relating  to  persons  and  things,  actions, 
descents,  sales,  curatorships,  proofs,  marriage  rights,  and 
prescription. 

For  Louisiana  an  act  wad  passed  soon  after  the  cession 
to  the  United  States  authorising  confirmation  of  titles,  upon 
(n'oof  of  ten  years  possession.    It  was  more  convenient  for 
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indiyiduals  to  make  this  proof  than  to  exhibit  French  and 
Spanish  grants.  The  titles  have  been  so  long  in  the  procest 
of  adjustment,  that  now,  when  they  are  about  to  be  surveyed, 
it  is  ascertained  the  lines  of  conterminous  concessions  con* 
flict  with  each  other,  which  must  be  decided  upon  principles 
of  law,  prescription,  and  constructire  possession,  regulated 
by  the  Codes  then,  and  since  adopted. 

So  far  as  these  questions  depend  upon  the  laws  of  Spain, 
the  Compiler  has  introduced  in  the  first  place  the  translation 
of  Judge  Johnson  of  Trinidad,  of  the  Institutes  of  Aso,  and 
Manuel.  This  work  has  been  arranged  after  the  model  of 
3ir  William  Blackstone^s  Commentaries  on  the  laws  of 
England.  These  Institutes  of  the  Civil  laws  of  Spain  have 
undergone  six  editions  in  the  original  at  Madrid,  and  are 
directed  by  law  7,  title  4,  book  8,  of  the  Novissima  Reco- 
pilacion,  to  be  read,  and  lectures  delivered  upon  them  in  the 
Universities  of  Spain. 

To  the  original  Institutes  have  been  added  the  Commen- 
taries and  notes  of  the  learned  Doctor  of  Laws,  Don  Joa- 
quin Maria  Palacios,  Professor  of  the  University  of  Heusca. 
These  commentaries  refer  to  the  "  Leyes  de  Recopilacion** 
of  1775,  **  Febrero  Adicionado,*'  published  in  1818,  and  to 
the  "  Novissima  Recopilacion  de  las  kyes  de  Espana.^^  The 
laws  of  the  Recopilacion  are  referred  to  in  the  text  as 
quoted,  and  in  brackets  [  ]  those  of  the  Novissima.  It  is 
declared  in  this  new  collection  of  the  laws  of  Spain,  and  the 
Indies,  that  such  laws  of  the  old  Recopilacion  as  are  not 
inserted  in  the  new,  are  not  to  be  considered  in  force,  and 
for  that  object  the  laws  of  the  Recopilacion  recited  in  the 
text,  and  not  inserted  in  the  tabla  of  the  Novissima  Re- 
copilacion, are  noticed  in  a  note,  so  that  a  reference,  and 
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medium  are  gireo  of  ascertaining  what  laws. are  now  in 
force.  . 

The  Compiler  does  not  deem  it  necessary  to  do  more 
than  to  acknowledge  his  obligation  to  the  learned  Judge  in 
Trinidad  for  incorporating  his  admirable  translation  in  this 
collection.  A  small  edition  was  printed  in  London,  and  is 
not  now  to  be  found  in  that  metropolis,  and  few  copies 
have  been  received  in  the  United  States.  This  portion  of 
the  work  will  be  interesting  to  every  scholar  and  Statesman, 
as  well  as  to  all  students  of  the  Civil  law  in  the  United 
States. 

It  will  be  of  inestimable  value  to  American  merchants, 
and  others  having  commercial  connections,  or  other  inter- 
coarse  with  South  America,  Mexico,  and  the  Island  of  Cuba. 
There  is  a  large  capital  invested  by  American  industry  and 
enterprise,  in  the  commerce  of  the  Pacific,  Central  America, 
and  the  Gulf  of  Mexico,  and  a  considerable  number  of  Eng- 
lish and  Americans  are  engaged  in  planting  in  the  Island 
(rf*  Cuba.  To  all  of  these  this  collection  must  be  of  great 
value. 

There  is  perhaps  no  country  in  the  world  where  en- 
lightened commentaries  on  the  various  Codes  were  more 
needed  than  in  Spain.  After  the  Saracen  invasion  from  the 
9th  to  the  14th  centuries,  there  were  no  regular  systems  of 
government  and  jurisprudence.  The  Roman  Civil  Law 
which  was  the  basis  of  all  the  modern  Codes  of  Continental 
Europe  was  not  much  regarded,  until  the  famous  Compila? 
tion  of  Alfonso  the  Tenth  was  digested  and  arranged, 
founded  principally  upon  its  maxims.  The  Visigoths  pro- 
hibited, under  certain  penalties,  the  use  of  the  Roman  laws 
as  will  be  seen  by  the  Fuero  Juzgo,  repeated  in  the  Fuero 
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Real.  The  ancient  Fueros,  and  the  Las  Siete  Partidas,  as 
well  as  such  principles  of  the  Roman  Code  as  had  been 
incorporated  in  the  latter,  were  in  a  great  measure,  repeated 
by  the  Neuva  Recopilacion. 

There  is  an  evident  desire  in  some  of  the  Spanish  authors 
to  leave  the  impression  that  their  Codes  have  no  connection 
with  the  Roman,  and  there  are  instances  in  which  writers 
treat  of  the  abuse  of  referring  to  foreign  authors,  or  of 
quoting  the  civil,  canon,  or  Roman  laws. — Others  treat  the 
Roman  as  the  common  law  of  the  Spanish  monarchy. 

At  one  time  such  was  thS  confusion  in  the  Codes  of  Cas- 
tile, and  the  difficulties  in  their  administration,  that  they 
were  entirely  abandoned,  and  the  Roman  law  resorted  to 
as  the  rule  of  decision. 

In  the  midst  of  the  confusion  of  the  ancient  kingdoms  of 
Spain,  and  of  its  more  modern  Recopilacions,  the  work  of 
A  so  and  Manuel,  with  the  notes  of  Palacios,  are  indispen- 
sable in  the  establishment  of  the  maxims  and  principles  of 
Spanish  law,  and  to  the  proper  understanding  of  the  old 
law,  the  mischief  and  the  remedy,  in  this  conflicting  juris- 
prudence. 

These  Institutes  are  divided  into  three  Books  relating  to 
persons,  things,  and  actions.  Under  these  comprehensive 
heads,  the  "  Ordinances  Reales''  of  Montalvo,  the  laws  of 
Toro,  and  the  more  modern  Codes,  constituting  the  present 
laws  of  Spain,  are  treated  of.  These  general  principles 
bearing  upon  all  the  relations  of  Civil  intercourse  are  the 
sources  of  authority,  and  individual  right  in  the  provinces.* 
They  constitute  the  present  law  of  Texas,  in  regard  to  sales, 
descents,  inheritance,  executorship,  curatorship,  proofs,  mar- 
riage rights,  and  indeed,  all  the  multiplied  ramifications  of 


INTRODUOTION.  XI 

Bocietj.  By  the  principles  of  International  law,  neither 
cession  by  treaty,  nor  revolution  by  force,  affect  the  laws 
of  meum  and  tuum.  Political  and  military  revolutions 
cbaoge  jurisdiction  and  sovereignty,  whilst  the  relations  of 
individuals  to  each  other  remain  the  same. 

The  laws  of  Spain,  therefore,  modified  by  the  laws  of 
Mexico  and  Texas,  so  far  as  the  Convention  and  Congress 
of  the  latter  have  acted  by  positive  constitutional,  or  legis- 
lative enactments,  are  the  present  laws  of  that  young  and 
rapidly  increasing  Republic.  Whatever  changes  in  its 
political  organisation  or  Civil  Code,  the  wisdom  of  its  rulers 
may  prescribe,  it  is  evident  that  their  provisions  must  govern 
only  the  lex  foriy  as  to  all  past  transactions,  whilst  the  kx 
lod  ccntrcK^us  must  govern  the  adjudications. 

The  Compiler  admits,  that  he  would  not  probably  have 
been  stimulated  to  the  publication  of  a  new  compilation,  but 
for  the  imperious  necessity  existing  in  that  country  for  such 
a  work.  Taking  a  lively  interest  in  the  destinies  of  a  young 
Republic,  which  seemed  to  promise  so  great  an  extension  of 
boinan  happiness,  by  the  establishment  of  an  empire  upon 
the  fairest  portion  of  the  North  American  continent,  he 
deemed  it  an  indispensable  obligation  to  contribute  his  hum- 
ble efforts  to  free  it,  in  its  infancy,  from  those  evils  and 
eiTors  which  a  total  ignorance  of  the  laws,  and  the  language 
in  which  they  were  written,  would  inevitably  have  entailed. 
No  one  is  more  sensible  than  himself,  of  the  disadvantages, 
and  prejudicial  influences,  in  any  country,  of  the  uncertain 
aad  defective  assurance  of  titles  to  property. 

Of  all  the  events  of  modem  times,  the  revolution  of 
Texas  and  its  rapid  progress  to  national  greatness  is  per- 
hi^  the  most  extraprdinary.    It  was  anciently  a  part  of 
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the  province  of  LouisiaDa  when  the  celebrated  John  Law, 
Controller  General  of  France,  projected  the  magnificent 
scheme  of  creating  for  that  country,  an  empire  in  America 
from  the  Gulf  of  St.  Lawrence  to  the  Rio  del  Norte,  and 
from  the  Mississippi  to  the  Pacific,  under  the  viceroyalties  of 
New  France,  and  Louisiana.  It  was  afterwards  without  any 
distinct  designation  of  limits  feebly  claimed  as  a  part  of  those 
territories,  upon  which  the  proud  monarchs  of  that  once  glo- 
rious, but  now  humbled  monarchy  of  Spain,  boasted  that  the 
sun  never  sat  upon  their  dominions.  It  was  mwked  off  on 
the  map  of  the  Marquis  Barb6  Marbois,  the  Minister  of 
Napoleon,  as  a  par)  of  the  Louisiana  cession  to  the  United 
States  in  1803,  but  abandoned  in  1819,  by  fixing  the  southern 
limit  of  the  United  States  at  the  River  Sabine,  and  became 
a  part  of  the  unwieldy  Mexican  dominions,  when  that 
revolted  viceroyalty  had  worried  through  an  inglorious  re- 
volution. The  first  resistance  of  Mexico  to  Spain  manifested 
itself  when  the  mother  country  was  desolated  by  Napoleon^s 
army.  In  its  origin  and  progress  it  was  marked  by  that 
imbecility  which  has  since  characterised  its  mongrel  popula- 
tion. The  present  republic  of  Texas,  from  the  Sabine  to 
the  Rio  del  Norte,  covers  a  country  equal  to  that  of  all 
France,  and  in  its  geographical  position,  as  well  as  climate, 
resembles,  in  all  respects,  upper  Italy.  It  has  been  estab- 
lished as  an  independent  government,  by  the  valor  of  the 
Anglo-Saxon  race.  With  a  homogeneous  population,  and 
consolidated  government,  without  any  of  those  disturbing 
elements  which  occasionally  threaten  the  North  American 
Union,  with  the  adjustment  of  titles,  and  assurances  of  pro- 
perty, which  it  is  hoped  this  work  will  in  some  measure 
contribute  to  establish,  it  is  destined  to  be  th^  most  perfect 
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in  pofitical  institutions/beneficeDt  in  climate,  and  rich  in  agri- 
cuitural  products,  upon  this  side  of  the  Atlantic.  To  the 
work  of  Aso  and  Manuel,  every  chapter  of  which  constitutes 
the  Corpus  Juris  Civilis  of  Texas,  there  have  been  added 
TarioQS  chapters  from  Fehrero^  Curia  Philipicoj  and  the 
NoTissima  Recopilacion  in  extenso.  ' 

There  are  added  also  some  decrees  of  the  Constitutional 
Cortes  of  Spain,  which  could  not  be  annulled  by  the  acts  of 
Don  Fernando  Septinoo,  after  his  restoration,  in  conse- 
quence of  the  intervention  of  the  revolution  which  placed 
Mexico  beyond  the  reach  of  his  authority.  These  decrees  of 
the  Extraordinary  Cortes,  passed  at  its  first  organisation 
in  1812,  1813,  and  1814,  and  re-enacted  in  1820,  1821, 
1822,  and  1823,  have  been  published  in  Mexico  as  a  part 
of  the  laws  of  the  United  Mexican  States  in  1828.  To 
these  have  also  been  added  the  colonisation  laws  of  Coa- 
huila  and  Texas,  and  those  relating  to  the  colony  of 
Stephen  F.  Austin,  to  whom  the  country  is  so  much  in- 
debted as  the  most  efficient  promoter  of  its  colonisation. ' 

The  fourth  and  fiflh  Books  will  contain  the  French  Ordi- 
nances, for  the  government  of  New  France,  Louisiana,  and 
the  Illinois. 

These  papers  have  never  before  been  published  in  the 
United  States.  They  afford  evidences  of  the  local  adminis- 
tration of  the  French  colonies,  and  of  their  organisation  of 
which  we  have  no  previous  information. 

They  were  obtained  from  Cartons,  removed  at  the  in- 
stance of  the  Compiler,  by  order  of  the  Minister  of  the 
Marine  and  Colonies  from  the  Palace  of  Versailles  to  Paris. 

To  the  first  collection  has  been  added  various  orders, 
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and  ordinances,  general  and  local,  obtained  from  France 
and  Spain,  relating  to  the  subject. 

As  a  matter  of  justice  to  the  distinguished  family,  whose 
ancestors  discovered  the  mouths  of  the  Mississippi,  and 
established  the  town  of  New  Orleans,  a  short  biographical 
sketch  has  been  published,  as  materials  for  future  historj, 
and  as  a  just  tribute  to  the  gallantry  and  enterprise  of  the 
French  nation. 

The  Compiler  has  obtained  from  E.  Mazereau,  Esq.,  one 
of  the  most  eminent  jurisconsults  in  the  United  States,  a 
discourse  upon  the  life  and  character  of  a  distinguished 
Judge  of  the  Supreme  Court  of  Louisiana,  which  he  has 
added  to  the  appendix,  with  certam  legal  opinions  connected 
with  the  subjects  of  the  book,  which  he  is  sure  will  be  read, 
by  all  who  will  have  occasion  to  refer  to  it,  with  interest 
and  profit. 

Upon  such  an  abstruse  subject  as  that  of  the.  colonial 
systems,  and  policy  of  these  governments,  he  feels  himself 
authorised  to  incorporate  every  thing  in  the  form  of  laws 
and  commentaries,  with  a  view  to  their  concentration  into 
a  connected  form.  For  this  purpose  he  has  published  all 
the  correspondence,  preceding  the  secret  treaty  of  1762, 
and  the  definitve  treaty  of  1763  which  in  a  great  measure 
quieted  the  claims  of  the  European  powers  to  colonial 
aggrandisement  in  America,  by  a  final  adjustment  of  their 
relative  and  conflicting  pretensions,  ^o  these  have  also 
been  added  the  secret  treaty  of  San  Ildefonso  of  1800,  by 
which  Louisiana  was  ceded  by  Spain  to  France,  and  the 
negotiations  which  preceded  and  followed  that  convention 
up  to  the  delivery  of  the  country  to  the  United  States  in 
1803. 
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The  several  acts  of  Congress  relating  to  the  adjustment 
of  land  titles  in  Louisianft,  Missouri  and  Florida,  have  been 
iDcorporated  at  the  request  of  the  members  of  the  Bar  of 
those  States  and  Territory. 

The  laws  of  the  United  States  are  almost  as  difficult  to 
be  found,  and  examined  in  these  States  as  those  which  the 
cruelty  of  a  Roman  Emperor  placed  so  high  that  his  sub- 
jects could  not  read,  or  comprehend  them. 

The  Compiler  believes  that  every  thing  in  the  form  of 
general  law,  local  ordinance,  treaties,  charters,  commis- 
sions, correspondence,  official  reports,  calculated  to  illus- 
trate the  land  systems  of  Great  Britain,  France  and  Spain, 
and  of  their  colonies  have  here  been  incorpwated,  and  if 
it  furnishes  any  rules  by  which  the  respective  rights  of  the 
goyemment  and  its  citizens  shall  be  safely,  legally,  and 
justly  decided,  the  labor  and  expense  bestowed  upon  it  will 
be  rewarded  by  the  recollection  of  having  done  something 
useful  to  his  country,  and  beneficial  to  his  fellow  citizens. 

JOSEPH  M.  WHITE. 
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TITLE  I. 

OF  PERSONS  IN  THEIR  NATURAL  STATE  OR  CONDITION. 

Cap.  1.  It  being  necessary  to  divide  this  work  into  three  *[  1  ] 
books,  in  confonnity  with  the  order  of  the  three  objects  of  law,  which 
are  persons,  things,  and  actions,  we  must,  in  this  first  book,  which 
relates  to  persons,  treat,  before  all  things,  of  their  state  or  condition. 
A  person  is  man,  considered  with  reference  to  his  state;  wherefore  it 
is  said  that  there  cannot  be  a  person,  unless  he  be  considered  in  one 
state  or  the  other. 

State  is  the  condition  or  manner  in  which  men  live,  or  exist,  L.  1. 
tit.  23.  P.  4.  [L.  1.  tit.  23.  P.  4.]  The  variety  of  conditions  arises  from 
the  nature  or  from  the  will  of  men:  hence  the  state  of  men  is  divided 
into  natural  and  civil. 

§  1.  According  to  their  natural  state,  men  are  either  to  be  bom,*  or 
are  actually  bom.  With  respect  to  the  former,  through  humanity,  it 
is  established  that  when  what  is  done  is  in  their  favor*  it  availeth 
or  advantageth  them  as  though  they  were  born,  L.  3.  tit  23.  P.  4. 
[L.  3.tit,23.  P.  4.] 

From  this  principle  of  law  it  follows,  Ist,  That  those  to  be  bom 
(or  in  ventre)  may  retain  or  preserve  all  their  rights  without  any 
damage  or  prejudice  until  the  time  of  their  birth,  Lara^  Compen-  [  2  ] 

*  The  side  fbliot  refer  to  the  ori^nal  pa^ng  of  the  works  reprinted. 
1 1.  e.  in  Tentre  of  the  mother. 

s  On  the  oontrmry,  what  is  said  or  done  to  the  injury  of  their  persons,  or  property,  shall 
sot  prmdiee  them.     Vidt  L.  3.  tit  33.  P.  4. 
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divm  VitsB  Hominis^c.  1.  n.  4.  2cl,  That  this  privilege  of  law  takes 
effect  only  when  the  person  to  be  born  shall  come  forth  from  the  womb 
of  his  mother  alive  and  perfect,  L.  2.  lit.  8.  L.  5.  Rec.  [L.  2.  tit.  5. 
Lib.  10.  Nov.  Rec.]  3d,  That  the  person  not  yet  born  is  considered 
part  of  the  mother,  in  as  far  as  it  produces  benefit  to  it:  wherefore 
4th,  Any  capital  punishment,  torment,  or  other  punishment  to  which 
a  pregnant  woman  is  condemned,  is  deferred  until  she  bring  forth,  L. 
3.  tit.  23.  P.  4.  [L.  3.  tit.  23.  P.  4.  J  5th,  That  if  any  one  is  interested 
in  the  inheritance  or  succession  of  a  person  not  born,  he  may  place  a 
watch^  or  guard  on  the  pregnant  woman,  and  the  birth  or  delivery 
ought  to  be  made  known  to  the  party  so  interested,  L.  17.  tit.  6.  P.  6. 
[L.  17.  tit.  6.  P.  6  ]  6th,  That  if  the  king  die  and  the  queen  be  left 
pregnant,  homage  or  service  is  to  be  done  in  the  name  of  the  unborn 
successor,  Gregorio  Lopez  on  Law  5.  tit.  15.  P,  2.  Gl.  1.  [L.  5.  tit. 
15.  P.  2.  Gl.  1.]  Finally,  many  are  the  effects  or  purposes  tor  which, 
persons  are  considered  born,  who  are  still  in  ventre  of  their  mother, 
but  being  foreign  to  the  subject  of  this  chapter,  reference  may  be  had 
to  Lara^  c.  4.  before  quoted. 

Persons  actually  born,  are  those  who  have  come  forth  from  the 
womb  {ventre)  of  their  mother  alive.  Hence,  it  is  inferred,  1st,  That 
those  deserve  not  this  name  who  are  bom  or  taken  from  the  womb 
(ventre)  of  their  mother  without  human  shape  or  form,  called  mon- 
sters, L.  5.  tit.  23.  P.  4.  [L.  5.  tit.  23.  P.  4.]  2d,  These  monsters  are 
not  ranked  in  the  number  of  children,  but  are  considered  as  dead,  L. 
5.  tit.  23.  P.  4.  [L.  5.  tit.  23.  P.  4.]  3d,  That  those  who  are  born 
with  a  human  form,  although  they  may  have  a  defect  in  some  limb 
or  part  of  the  body,  are  considered  as  persons,  L.  5.  tit.  23.  P.  4.  [L. 
5.  tit.  23.  P.  4.]  4th,  That  of  two  born  at  the  same  time,  the  male  is 
presumed  born  before  the  female;  and  if  both  are  males,  and  it  does 
not  appear  who  is  first  born,  the  inheritance  is  equally  divided 
between  them,  L.  12.  tit.  33.  P.  7.  [L.  12.  tit  33.  P.  7.]  5th,  That 
in  order  for  the  child  {fete)  to  be- considered  natural  and  capable  of 
inheriting,  and  for  other  legal  purposes,  it  is  required  that  when  it  is 
born,  it  be  altogether  alive;  that  it  be  born  in  lawful  time,  which  is 
declared  by  L.  4.  tit.  23.  P.  4.  [L.  4.  tit.  23.  P.  4.]  to  be  the  seventh, 
ninth,  or  tenth  month,  and  not  the  eighth^  or  eleventh;  that  it  live 
twenty-four  hours,  and  that  it  be  baptized,  L.  2.  tit.  8.  L.  5.  Rec.  [L. 
2.  tit.  5.  lib.  10.  Nov.  Rec]  The  posthumous*  child  is  that  born  after 
the  death  of  the  father,  L.  20.  tit.  1.  P.  6.  [L.  20.  tit.  1.  P.  6.] 

§  2.  Mankind,  in  the  second  place,  are  born  either  males  or  f  3  ] 
females;  and  though  in  case  of  doubt  their  rights  are  equal,  yet,  as 
our  laws  conform  themselves  to  that  which  generally  happens,  wis- 

ft  Seo  the  further  restraints,  &C.,  which  may  be  imposed  on  a  woman  in  this  sitaation, 
under  L.  17.  tit.  6.  P.  6.;  and  vide  1  Blae,  Com.  Lawi  of  Eng.  p.  456.  15th  Ed. 

4  PaUcioB  justly  observes,  that  L.  4.  tit.  23.  P.  4.  implies  legitimacy  of  birth  also  io 
the  8th  month.     Vide  Oreg.  Lop,  Gl.  2.  ihid, 

<  This  term  is  also  extended  to  the  child  bom  after  the  father  has  made  his  last  will. 
Vide  L.  20.  tit  1.  P.  6. 
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dom  being  possessed  in  a  greater,  degree  by  men,  and  women  being 
by  nature  more  frail,  it  hence  follows,  that  the  condition  of  the  for- 
mer is  better  than  that  of  the  latter  with  respect  to  many  things,*^  L. 
2  tit.  23.  P.  4.    Vela,  disert.  4.  n.  4.  y.  n.  88.   [L.  2.  tit.  23.  P.  4.] 

From  this  axiom,  we  deduce,  1st,  That  men  only,  to  the  exclusion 
of  women,  can  obtain  public  employments  and  offices,  as  is  inferred 
from  the  reason  given  by  L.  4.  tit.  4.  P.  3,  [L.  4.  tit.  4.  P.  3.]  for  ex- 
doding  the  latter  from  the  office  of  judge,  imless  they  have  the  seig- 
Dory  over  vassals.^  2d,  That  ignorance  of  law  does  not,  in  many 
instances,  prejudice  woman,'  LI.  31.  tit  14.  P.  5.  and  21.  tit  1.  P.  1. 

SLL  31.  tit  14.  P.  5.  and  21.  tit  1.  P.  1.]  3d,  That  the  hermaphro- 
ite  enjoys  the  rights  belonging  to  that  sex  which  shall  most  prevail. 
§  3.  In  the  third  place,  men  are  of  full  age,  i.  e.  above  the  age  of 
twenty-five  years,  or  minors.  The  latter  are  so  considered  with  re- 
spect to  the  period  preceding  and  succeeding  puberty,  which,  with 
regard  to  males,  begins  at  the  age  of  fourteen,  and  with  respect  to 
females,  at  the  age  of  twelve,  LI.  12.  and  21.  tit  16.  P.  6.  [LI.  12.  and 
21.  lit  16.  P.  6.]  Before  the  age  of  puberty,  they  are  called  pupils,  L. 
4.  tit  11.  P.  5.  [L.  4.  tit  11.  P.  5.];  and  in  this  age,  a  distinction  must 
be  made  with  respect  to  infancy,  which  continues  until  seven,  L.  1. 
tit  7.  P.  2.;  L.  4.  tit  16.  P.  4.  [L.  1.  tit  7.  P.  2.  and  L.  4.  tit  16.  P.  4.] 
From  this  age  to  ten  and  a  half,  both  males  and  females  are  said  to 
be  near  infancy,  and  then  they  are  not  subject  to  punishment,  L.  8. 
tit  SI.  P.  7.  and  L.  8.  tit  9.  P.  7.  [L.  8.  tit  31.  P.  7.  and  L.  8.  tit  9.  P. 
7.]  From  this  period  (ten  and  a  half)  to  that  of  puberty,'  they  are 
said  to  be  near  or  approaching  to  puberty,  and  are  considered  capa- 
ble of  dole  {dolo)  and  malice,  and  consequently  are  subject  or  liable 
\o  punishment,*®  L.  6.  tit  5.;  L.  2.  tit  7.;  and  L.  4.  tit  19.  P.  6.;  [L. 
6.  tit  5.  P.  6.;  L.  2.  tit  7.  and  L.  4.  tit  19.  P.  6.;]  and  L.  17.  tit  14. 
P.  7.,  [L.  17.  tit  14.  P.  7.]  and  other  laws. 
The  obligation  of  providing  aliment"  for  the  issue  attaches,  for 

*  The  law  quoted  in  the  text,  L.  S.  tit  23.  P.  4.  does  not  specify  or  particularise 
them. 

^  The  queen,  &lc,  may ;  bat  then  such  women  mnst  exercise  the  office  by  a  council  of 
wite  men,  as  stated  in  the  law  quoted  in  the  text. 

*  L.  3.  tit  14.  P.  5.  Women  come  under  the  benc6t  of  the  exception  of  this  law, 
which  depriTes  others  of  the  right  to  recover  back  a  legacy  paid  under  an  invalid  will, 
on  the  alleged  plea  of  ignorance  of  the  legal  imperfection,  or  defect  of  the  will.  But  L. 
SI.  tit  LP.  1.  limits  the  benefit  of  the  plea  of  ignorance  of  law  to  simple  countrywomen. 
krxAGftg,  Lop,  Gl.  10.  on  this  law,  says,  that  regularly  this  plea  does  not  excuse  women. 
And  see  in  support  of  this  dictum  of  the  learned  commentator,  L.  1.  tit.  2.  lib.  3.  Not. 
Rcc.[M.tit  l.lib.2.  Rec.] 

*  Near  puberty,  is  6  months  therefrom.    Vidt  Greg,  Lop.  61.  5.  L.  9.  tit  1.  p.  7. 

^  But  to  a  lesser  punishment  than  persons  exceeding  1 7  years ;  for  until  this  age,  the 
punishment  is  mitigated  in  proportion  to  the  age  and  malice  of  the  offender.  Palacios^ 
N.  1.  referring  to  L.  8.  tit  31.  P.  7. ;  and  L.  9.  tit  11.  Lib.  8. ;  and  auto  19,  tit  11.  Lib. 
a  Rec    [U  2.  and  3  tit  14.  Lib.  12.  Nov.  Rcc] 

The  concluding  part  of  L.  8.  tit.  31.  P.  7.  gives  rather  a  wide  discretion  to  the  judge— 
the  power,  on  mature  consideration  of  the  circumstances  of  tlie  case,  of  augmenting, 
diminijihing,  or  remitting  the  punishment 

"  This  word  aliment  includes  all  sorts  of  necessaries  and  education  suitable  to  property 
■od  ra^    Vide  Temtr^  d€  la  Leg,  tit  Alimentoe, 
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the  first  three  years  of  childhood,  to  the  mother.  From  this  period 
to  twenty-five  years  of  age,  this  duty  devolves  upon  the  father,  who 
is  also  obliged  to  afibrd  them  suitable  education,"  LI.  2.  and  3.  tit. 
19.  P.  4.,  [LI.  2.  and  3.  tit.  19.]  except  they  prove  ungrateful  to  their 
[  4  ]  father,  or  have  sufiicient  means  of  their  own,  L.  6.  tit  19.  P.  4. 
[L.  6.  tit.  19.  P.  4.]  But  if  the  mother  be  poor,  the  father  is  obliged 
to  provide  necessaries  to  rear  the  children.^^ 

In  case  of  lawful  divorce,  the  party  on  whose  account  it  took 
place,  must  provide  aliment  out  oi  his  or  her  particular  means  for 
the  children;  and  the  care  or  charge  of  them  devolves  to  the  parent 
whose  conduct  did  not  give  rise  to  the  divorce,"  L.  3.  tit.  19.  P.  4. 
[L.  3.  tit.  19.  P.  4.] 

Poverty  furnishes  an  exemption  or  excuse  to  the  parents  from  pro- 
viding aliment  for  their  children,  in  which  case  the  obligation  attaches 
to  the  grandparents,  provided  they  have  the  means,"  L.  4.  tit  19.  P. 
4.  [L.  4.  tit  19.  P.  4.] 

This  obligation  extends  or  applies  to  the  case  of  natural  children, 
with  some  limitation  as  to  those  begotten  in  adultery  and  incest;  the 
charge  of  bringing  up  whom  attaches  alone  to  the  relations  by  the 
mother's  side,'^  as  being  evidently  hers,  and  not  the  fetther's,  Li.  5.  tit 
19.  P.  4.  [L.  5.  tit  19.  P.  4.] 

Lastly,  the  minority  of  both  males  and  females  continues  from 
puberty  to  the  age  of  twenty-five,  LI.  4.  and  5.  tit  11.  P.  5.;  L.  2.  tit 
19.  P.  6.  [LI.  4.  and  5.  tit  11.  P.  5.  and  L.  2.  tit  19.  P.  6.] 

It  must  be  observed,  that  persons  under  eighteen  cannot  exercise 
any  offices  in  towns,^^  nor  till  then  are  they  liable  to  serve  in  the 

»  Palacioi  sayi,  that  the  fether  is  not  bound  to  furnish  aliment  to  his  child  nntil  th« 
mge  of  25,  and  that  the  laws  cited  in  the  text  do  not  determine  this,  nor  any  other  age ; 
but  that,  on  the  contrary,  L.  6.  tit  19.  P.  4.,  as  also  the  text,  states  that  the  father  is  re- 
leased from  this  obligation  when  the  son  has  wherewithal  to  maintain  himself;  or  is  able 
to  earn,  decently,  his  livelihood ;  or  affords  grounds  of  its  discharge  on  the  part  of  hii 
&ther,  as  in  the  case  of  ingratitude. 

15  And  equally  so  is  the  mother,  in  case  the  ftther  be  poor.  Palaeiot,  referring  to  L. 
4.  tit  19.  P.  4. 

i<  But  if  the  mother,  having  the  guardianship  of  the  children  on  such  account,  should 
marry  again,  she  is  no  longer  entitled  to  have  the  care  of  them ;  nor  is  the  father  bound 
to  make  her  any  allowance  on  this  account,  but  should  then  take  the  children  under  his 
charge,  and  provide  for  their  support,  &.C.,  if  he  has  tlie  means.  And  with  reference  to 
the  rule  in  the  text,  it  must  be  observed,  that  if  that  parent  whose  conduct  gave  cause  to 
the  divorce  be  poor,  and  the  other  be  rich,  the  latter  must  provide  for  the  support  of  the 
children.    Palaeios,  who  cites  L.  4.  tit.  19.  P.  4. 

16  Children  and  grandchildren  are  equally  obliged  to  maintain  their  parents  and  grand- 
parents, if  they  should  be  reduced  to  poverty,  inasmuch  as  this  is  a  natural  and  recipro- 
cal oblieraiion  between  ascendants  and  descendants.  PalacioSt  referring  to  the  beginning 
of  tit  19.  p.  4. 

X  By  relations,  (observes  PalaeioM^)  must  be  understood  here  the  ascendants  by  the 
right  or  direct  line.  L.  5.  tit  19.  P.  4. 

'T  It  must  not  be  hence  inferred,  that  at  18  years  of  age  persons  are  eligible  to  all  public 
offices  or  employments.  A  person  muttt  be  above  20,  who  is  appointed  to  the  situation  of 
an  ordinary  judge  (juez  ordinario)^  L.  3.  tit  9.  lib.  3  Rcc.  (L.  3.  tit  1.  lib.  11.  Nov.  Rec); 
and  odvocates  (letradot)  cannot  exercise  any  judicial  office  or  employment,  nor  that  of 
coroner  {peaquisidor)^  nor  of  relator,  until  the  ago  of  26,  L.  2.  tit  9.  Lib.  3.  Rec.  [Lm  6.  tit 
1.  lib.  11.  Nov.  Rec]    No  one  can  bo  an  escrl^no,  nntil  ho  hath  completed  25  years,  L. 
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militia"  according  to  the  Ordenanzas  de  Quintas  delS  de  Noviem- 
bre  delist. 

§  4.  In  the  fourth  place  persons  above  twenty-five  years  of  age  are 
either  young  or  old.  Youth  begins  at  twenty-five,  and  continues  to 
fifty  in  men,  and  forty  in  women,  according  to  a  decision  of  Narbona 
Annates  Juris  an.  50.  qusest  1.  At  the  ages  of  fifty  and  forty, 
according  to  the  respective  sexe3,  old  age  begins,  an  age  to  which 
Kspect  is  due,  and  many  privileges  belong,  which  are  fully  treated 
of  in  LarOyC  30.,"  and  which  shall  be  noticed  in  their  proper  places, 
it  being  enough  to  observe  in  this  place,  that  the  age  of  forty  exempts 
fibm  military  service  according  to  the  Ordenanza  de  1761,  before 
cited. 

30.  lit  25.  lib.  4.  Rec.  [L.  2.  tit.  15.  lib.  7.  Nov.  Rcc],  nor  can  one  be  an  attorney  at 
kw,  or  judicial  attorney  (procurador  a  pleytos)^  until  25,  L.  5.  tit  4.  P.  3.  Palacios  (1). 

*  The  ordiaanoe  of  27lh  October,  1800,  for  recruiting  the  army,  declareii  them  fit  from 
tiw  completion  of  17,  to  the  completion  of  36  years.  But  in  respect  to  the  ballottin^  for 
every  fii\h  man  (quintas),  the  ordinance  or  rule  which  is  made  or  published  on  the  occa- 
•ioo,  must  be  the  goido  in  such  case.  The  general  ordinances  of  the  army  make  persons 
liable  to  serve  from  16  to  40  years  of  age,  in  time  of  peace;  and,  in  time  of  war,  from  18 
to  40.  PaZactot(2). 

^  Cap.  31.  according  to  Palaciot, 
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TITLE  II. 

OF  THE  GUARDIANSHIP  OR  TUTELAGE  AND  CURATORSHIP. 

[  6  ]  The  third  division  which  we  have  made  of  persons,  accord- 
ing to  their  natural  state,  into  minors  and  majors,  leads  us  here  to 
treat  of  guardianship  and  curatorship,  as  peculiar  or  belonging  to 
these  ages. 

Cap.  I.  Guardianship  is  the  protection  which  is  given  and  afforded 
to  the  free  male  orphan  under  fourteen  years  of  age,  and  female  under 
twelve,  who  cannot  protect  themselves,  L.  1.  tit.  16.  P.  6.  [L.  1.  tit. 
16.  P.  6.]  Whence  it  follows  that  guardianship  or  tutelage  is  the 
same  as  protection,  and  tutor  the  same  as  guardian  of  an  orphan. 
By  orphan  is  understood,  one  who  has  no  father,  with  the  diflference 
that,  formerly,  this  appellation  was  given  only  to  those  who  were 
without  father  or  mother  until  they  reached  the  age  of  fourteen,  as 
laid  down  in  L.  1.  tit.  3.  lib.  4.  Fuero  Juzgo. 

§  1.  It  is  certain  that  the  supreme  guardianship,  or  care  of  orphans, 
is  centered  in  our  kings,  and  their  magistrates,  who  have  wished  to 
take  them  under  their  favor,  care,  and  protection,  as  appears  clearly 
from  L.  14.  tit.  18.  P.  3.,  [L.  14.  tit.  18.  P.  3.,]  and  from  L.  20.  tit 
23.  P.  3.  [L.  20.  tit.  23.  P.  3.]  Hence  arises,  no  doubt,  their  so  great 
[  6  ]  vigilance  and  intervention  in  the  nomination,  approval,  and 
removal  of  guardians;  the  power  being  vested  in  the  magistrate,  who 
supplies  the  place  of  the  sovereign,  of  removing  from  the  guardian- 
ship the  negligent,  suspected,  and  bad  guardian,  merely  by  virtue  of 
his  office,  and  private  inquiry,  although  no  accusation  shall  have 
been  made  against  the  guardian  by  the  party  interested,  L.  3.  tit.  1 8. 
P.  6.  [L.  3.  tit.  18.  P.  6.]  Hence  it  also  follows,  that  their  causes  are 
privileged,  and  are  cases  of  court  {casos  de  corte)^  L.  8.  tit.  3.  L.  4. 
Rec.  [L.  9.  tit.  4.  Lib.  11.  Nov.  Rec] 

From  which  we  must  not  suppose  that  guardians  possess  that 
power  and  absolute  dominion  which  the  laws  of  Rome  gave  them;* 

1  The  Roman  lawi  did  not  sfrant  this  absolato  dominion  to  sfuardians;  bnt,  on  the 
contrary,  the  want  of  it  was  what  more  distinguished  the  power  of  guardian  from  that  of 
the  lord  or  master  and  of  the  father.  The  end  of  guardianship,  and  the  office  of  the  guur- 
dian,  was  among  the  Romans,  as  amongst  us,  to  defend  or  protect  the  ward.  For  hii 
benefit  was  the  guardianship  only  established,  ond  to  his  advantage  was  it  only  to  be 
directed.  Vinnius  Com,  §  1.  Inst  de  7\it.  The  very  words  of  the  definition  of  the  Roman 
guardianship,  which  are  conformable  in  every  respect  to  ours,  L.  1.  tit  16.  P.  6.  declare 
flufiiciently  what  was  the  office,  and  what  the  power  of  the  Roman  guardians;  to  defend 
or  protect  the  utard^  says  ^  1.  cited.  The  power  of  the  father  (patria  potestad)  was  csta. 
blished  for  the  benefit  of  the  futher;  and  that  of  the  lord  (dominiea)  fur  the  benefit  of  the 
lord;  and  for  this  the  one  was  as  great  as  the  other.  In  fine,  it  may  be  said  that  our 
laws,  in  the  matter  of  guardianship,  as  in  many  others,  did  no  more  than  copy  the  laws 
of  the  Romans.   PalaeUu  {I), 
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by  reason  of  guardianship  not  being,  among  lis,  a  form  and  imitation 
of  the  lofty  description  or  character  of  the  Patria  Foteatas^  which 
lathers  enjoyed  with  respect  to  their  children,  but  rather  a  protection 
ofxhe  minor,  exercised  by  guardians  in  the  name  of  the  sovereign,  or 
magistrate,  to  whom  is  committed  the  care  of  orphans. 

§  2.  The  privileges  of  guardianship  among  us  are  founded  on  the 
laws  quoted,  which  place  it  in  a  somewhat  different  light  from  that  in 
which  the  Romans  considered  it  according  to  their  laws.  This  clear 
conception  in  conformity  with  our  laws,  causes  us  to  understand, 
1st,  The  reason  that  no  guardian,  with  the  exception  of  the  one 
named  or  appointed  by  the  father,  can  exercise  the  office  of  guardian 
without  the  intervention  of  the  decree  of  a  judge  for  that  purpose, 
LI.  6.  and  8.  tit,  16.  P.  6.  [U.  6.  and  8.  tit,  16.  P.  6.]  2d,  Why  the 
confiraiation  of  the  guardianship  only  serves  to  approve  of,  and  give 
authority  to  the  guardian,  and  not  to  supply  his  defects.  3d,  Why 
the  orphan  is  obliged  to  reverence  the  guardian,  as  a  person  who 
represents  the  magistrate,  in  whose  name  he  exercises  the  guardian- 
diip.  4th,  Why  the  office  of  guardianship  is  a  manly,  public,  and 
personal  employment.  5th,  Why,  in  the  nomination  or  appointment 
of  guardian,  attention  is  only  had  to  the  benefit  and  advantage  of  the 
ward. 

§  3.  Prom  the  definition  of  guardianship  it  follows,  1st,  That  the 
guardian  is  given  principally  for  the  protection  or  care  of  the  person 
of  the  orphan,  and  consequently  for  that  of  his  property,  L.  1.  tit.  16. 
P.  6.  [L.  1.  tit.  16.  P.  6.]  2d,  That  the  guardian  is  only  given  to 
the  male  minor  of  fourteen  years,  and  female  of  twelve.  Same  law. 
3d,  That  these  minors  may  have  a  guardian  appointed,  although 
they  may  not  pray  for  nor  wish  it.  Same  law.  4th,  That  guardian 
is  only  given  to  the  orphan  or  fatherless  minor.  Same  law. 

§  4.  Guardianship  being  a  manly,  public,  and  personal  em-  [  7  ] 
ployment,  1st,  Persons  under  twenty-five  years  cannot  be  guardians,* 
L  4.  tit.  16.  P.  6.  [L.  4.  tit.  16.  P.  6.]  Since  L.  1.  tit.  7,  lib.  3.  del 
Fturo  Real,  which  mentions  twenty  years,  does  not  govern  in  this 
case.  2d,  Nor  can  the  dumb,  deaf,  idiots,  persons  deprived  of 
memory,  {dtsmemoriados)  prodigals,  bishops,  monks,  and  religious 
persons  {religiosos)  be  guardians,  LI.  4.  and  14.  tit.  16.  P.  6.  [LI.  4. 
and  14.  tit  16.  P.  6.]  But  if  the  clergy  are  relations  of  the  pupil  or 
minor,  and  pray  the  appointment  within  four  months,  they  are  eligi- 
ble, L.  14.  tit.  16.  P.  6.  [L.  14.  tit.  16.  Vi  6.]  3d,  Women  are  also 
excluded  from  this  office,  except  those  whose  great  affection  for  the 
minor  may  supply  the  vice  or  defect  of  their  sex,  such  as  the  mother 
and  grandmother,^  L.  4.  tit.  16.  P.  6.  [L.  4.  tit.  16.  P.  6.] 

Cap.  2.  The  advantage  and  benefit  of  the  minor  being  looked  to 

'  It  thoukl  be  observed,  that  persons  onder  25  years  of  a^re  can  be  appointed  by  testa- 
Bent,  guardians,  although  they  cannot  exercise  the  office  of  guardian  until  they  attain 
that  tge.    Palac%o9  ( 1)  referring  to  L.  7.  tit  16.  p.  6. 

)  If  tbcy  remain  widows,  or  do  not  marry  again,  vide  p.  8.  post  of  the  text,  and  9.  of 
Hh  traiMiatioo;  as  abo  LL  4.  and  5.  Ut  16.  P.  6. 
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in  the  nomination  of  guardian,  our  legislators  considered  it  right  that 
the  express  will  or  desire  of  a  testator  in  the  nomination  of  a  guar* 
dian  for  the  minor,  whom  he  instituted  or  appointed  his  heir,  should 
have  the  force  of  law;*  because  they  naturally  concluded  that  no 
one  would  have  greater  consideration  for  the  minor,  and  the  property 
he  bequeathed  to  him,  than  the  testator  himself.  But  as  it  often 
happens  that  these  testamentary  nominations  or  appointments  are 
wanting,  they  determined  that  in  this  case  the  nearest  relation  had  a 
right  to  be  the  guardian  of  the  minor,  supposing  him  to  possess  all 
that  affection  which  is  more  natural  in  a  relation  than  in  a  stranger. 
Lastly,  in  the  absence  of  such  parental  testamentary  nomination,  and 
of  relations,  it  rests  in  the  discretion  of  the  magistrate  to  nominate  a 
stranger  to  be  guardian,  being  a  good  trust- worthy  man.  Hence, 
therefore,  arise  the  three  kinds  of  guardians  known  among  the 
Romans,  and  adopted  by  our  laws,  viz.  testamentary,  lawful,  and 
dative,  or  judicially  assigned  ((/a/iro),  spoken  of  by  L.  12.  tit  16.  P.  6. 
[L.  12.  tit.  16.  P.  6.] 

§  1.  As  the  foundation  of  testamentary  guardianship,  is  that  affec- 
tion which  is  supposed  to  actuate  the  testator,  it  is  inferred — 1st, 
That  the  father  can  appoint  a  guardian,  not  only  for  the  child  already 
bom,  but  also  for  that  to  be  born,  L.  3.  tit.  16.  P.  6.  [L.  3.  tit  16.  P.  6.] 
And  it  is  astonishing  that  in  the  teeth  of  a  law  so  clear,  Vela^  disert. 
1.  n.  48.,  should  assert  the  contrary,  founding  his  allegation  of  texts 
[  8  ]  of  Roman  law*  which  are  of  no  force  in  these  kingdoms.  2d, 
That  the  grandfather  may  also  appoint  a  guardian  for  his  grandson, 
provided  that  the  latter  does  not  fall  under  the  power  of  the  father,* 
L.  3.  tit  16.  P.  6.  [L.  3.  tit  16.  P.  6.]  3d,  That  the  mother  may  also 
do  the  same  when  her  children  are  without  father,  and  she  appoints 
them  her  heirs,  but  not  otherwise;  however  if  she  does  name  a  guar- 
dian, he  shall  be  considered  and  admitted  as  a  testamentary  guar- 
dian, if  the  judge  will  confirm  the  appointment,^  L.  6.  tit  16.  P.  6, 

^  In  this  sense,  Palacio$  observes, — the  text  gives  ns  to  understand  that  the  express 
will  of  the  testator  would  not  constitute  law,  unless  the  father  should  institute  him  heir, 
fiat  be  adds,  that  if  a  father  should  appoint  a  guardian  to  his  son,  the  appointment  would 
be  valid,  althouj^h  he  should  disinherit  his  son,  i  fin.  Inst  de  Tut^  for  that  this  noroina. 
tion  does  not  depend  upon  the  fact  of  institution,  or  disinherison,  but  on  the  power  of  the 
father  {patria  potestad),  and  he  refers  to  L.  3.  tit  16.  p.  6. 

>  By  the  Roman  Law,  a  guardian  might  be  appointed  to  a  posthumous  son,  as  well  as 
to  one  already  in  existence;  and  to^iuch  a  degree  does  the  Roman  law  agree  with  ours  in 
this  respect,  that  it  may  be  said  our  law  is  taken  from  §  4.  Intt.  de  Tut,,  and  from  L.  1. 
de  Testament  Tut,  Palacio9  (3). 

*  One  of  the  conditions  requisite  to  authorise  the  nomination  of  a  guardian  by  testa- 
ment is,  that  the  ward  (pupUo)  be  in  the  power  of  him  who  appoints,  L.  3.  tit  16.  P.  6. 
And  as  the  married  son  passes  by  the  act  of  marriage  from  the  power  of  the  father,  L.  8. 
tit  1.  lib.  5,  Rec  [L.  3.  tit  5.  lib.  10.  Nov.  Rec.]  the  grandfather,  therefore,  cannot 
appoint  a  guardian  by  testament  to  his  grandchild,  except  in  the  case  where  his  father 
shall  not  have  been  married  (veUtdo),  lPalaeio9  (4).  This  exception  does  not  appear 
very  intelligible.  The  word  "  velado"  may,  however,  have  some  other  meaning  than  the 
sense  in  which  it  is  here  translated. 

7  As  well,  (Po/octM),  in  the  case  in  which  she  may  institute  them  her  heirs,  as  that 
in  which  she  may  not,  although  she  might  leave  them  part  of  her  property,  would  the 


TiL  IL]  Tutelage  and  Curaiorship.  9 

[L.  6.  tit  16.  P.  6.]  4th9  That  the  father  may  appoint  a  guardian 
for  his  natural  child,*  who  must,  however,  be  confirmed  or  approved 
of  by  the  judge,  L.  8.  tit.  16.  P.  6.  [L.  8.  tit  16.  P.  6.]  5th,  That 
the  testamentary  guardian  must  be  named  with  certainty  and  indi- 
viduality of  person;  because,  6th,  If  a  person  be  named  as  a  guar- 
dian, whose  name  is  common  to  another,  unless  there  be  certain 
proof  which  of  them  the  testator  intended,  neither  shall  be  guar- 
dian, L.  7.  tit  16.  P.  6.  [L.  7.  tit  16.  P.  6.]  7lh,  That  the  testa- 
mentary guardian  may  be  appointed  conditionally,  for  a  certain  or 
specified  time,  and  simply  or  absolutely;  in  which  cases  the  will  of 
the  testator  must  be  invariably  complied  with,  L.  8.  tit  16.  P.  6. 
[L8.  tit  16.  P.  6.] 

As  testamentary  guardianship  in  so  much  or  so  &r  subsists  as  it  is 
beneficial  and  useful  to  the  minor,  it  follows,  that  if  the  mother  or 
grandmother  be  named  guardian,  by  will  of  the  father,  they  may 
act,  provided  they  do  not  marry  a  second  time,  and  that  they  re- 
nounce whatever  rights  may  be  favorable  to  them  and  prejudicial 
to  the  orphan,  which  is  founded  on  the  presumption  that  th^  woman, 
in  desiring  another  marriage,  has  placed  her  affection  on  the  husband 
and  not  on  her  child,  on  accomit  of  her  love  of  whom,  she  was  ad- 
mitted to  the  guardianship,  LI.  4.  and  5  tit  16.  P.  6.  [LI.  4.  and  5.  tit 
16.  P.  6.] 

§  2.  We  have  said,  that  in  default  of  a  testamentary  guardian  the 
nearest  relations  of  the  minor  succeed  by  law  to  the  guardianship, 
which  forms  the  second  species  of  guardianship,  called  lawful: 
▼hence  it  arises,  Ist,  That  this  right  proceeds  ficom  the  nearest  de- 
gree of  consanguinity  with  the  orphan;  and  thus  the  nearest  of  kin 
{parenteeco)  ought  to  be  preferred;  and  in  default  of  such,  he  who 
immediately  succeeds  him  in  this  consanguinity,  L.  9.  tit  16.  P.  6.; 

tL  9.  tit  16.  P.  7.];  because,  2d,  Lawful  guardianship  follows  the 
iws  of  succession  or  inheritance,  which  will  be  hereinafter  set  forth. 
Hence  it  is  that,  Sd,  The  mother  is  the  first  entitled  to  this  right,  and 
in  default  of  her,  the  grandmother;  and  in  default  of  both,  or  in  [  9  ] 
case  of  their  unwillingness  to  accept,  the  nearest  relation  (parienie) 
L  9.  tit  16-  P.  6.  [L.  9.  tit  16.  P.  6.]  with  this  difference,  that  by  L. 
9.  tit  3.  lib.  4.  del  Fuero  JuzgOj  the  mother  was  first  entitled,  and  in 
case  she  married,  then  the  elder  brother  of  th^  minor,  on  his  attaining 
the  age  of  twenty,  in  default  of  whom  the  paternal  uncle  entered  on 
the  guardianship,  from  whom  it  passed  to  his  son,  finishing  with  those 
lelated  by  blood  to  the  minor. 

Mother's  nomiimtion  require  the  confirmation  of  the  judge;  but  with  this  difierenoe^ 
thtt  in  the  fimt  esse,  the  judge  most,  necesssriljr,  confirm;  but  in  the  second  not,  L.  6. 
lit  16.  P.  6.  He  adds,  that  the  confirmation  of  the  judge  is  necessary  in  either  case, 
Wctwe  the  mother  is  not  iuTestcd  with  the  power  of  tiM  father  ( patna  pote$tad)  over 
her  children,  from  which,  as  has  been  observed,  arises  the  right  to  appoint  a  testamentary 
fuvdian. 

*  If  he  institute  him  heir,  the  same,  as  we  shall  say,  in  the  case  in  which  any  other 
ftmm  should  institute  a  stranger  his  heir,  and  appoint  a  guardian  for  him,  L.  8.  tit  16^ 
r.  i,    7"  *    "      "^ 
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The  above  L-  9.  tit.  16.  P.  6.  [L.  9.  tit.  16.  P.  6.]  having  given  the 
preference  of  lawful  guardianship  to  the  mother  and  grandmother,  it 
is  clear  that  there  was  no  foundation  for  the  establishment  by  Gruiier^ 
rez  of  a  fourth  species  of  guardianship,  as  exercised  by  the  mother 
and  grandmother.*  See  his  treatise  De  2'uie/is  and  Curvi,  Part  1. 
cap.  8.  4th,  If  there  be  many  or  several  relations  of  the  minor  in 
the  same  degree  of  consanguinity,  all  shall  be  guardians,  L.  11.  tit. 
16.  P.  6.,  [L- 11.  tit  16.  P.  6.]  and  shall  adniinister,  as  will  be  spokea 
of  in  the  following  chapter. 

The  lawful  guardianship  of  patrons  is  not  now  recognised  or 
known. 

§  3.  In  order  that  the  judge  may  proceed  to  the  appointment  of  a 
dative  guardian  with  due  cognisance  {conocimientOy)  and  may  have 
regard  to  the  best  interest  of  the  minor,  it  has  been  established,  lst» 
That  regularly  a  petition  shall  precede  this  appointment.  2d,  That 
not  every  judge  can  make  it.  3d,  That  the  appointment  of  this 
description  of  guardian  takes  place  only  in  default  of  a  testamentary 
or  lawful  guardian,  LI.  2.  and  12.  tit.  16.  P.  6.  [LI.  2.  and  12.  tit  16. 
P.  6.] 

The  presentation  of  a  petition  to  the  judge  for  the  nomination  of  a 
guardian  being  previously  requured,  it  results,  1st,  that  the  nearest 
relations  ought,  in  the  first  place,  to  petition  for  it;  and  failing  to  do 
it  they  lose  the  right  of  succession  or  inheritance,  which  they  may 
possess,  to  the  property  of  the  minor,  L.  12.  tit  16.  P.  6.  [L.  12.  tit 
16.  P.  6.]  2d,  That  in  default  of  these,  the  friends  of  the  minor  shall 
petition;  and  in  default  of  all  such,  any  inhabitant  of  the  place,  L. 
12.  tit  16.  P.  6.  [L.  12.  tit  16.  P.  6.]  3d,  That  when  no  one  shall  do 
this,  and  the  judge  have  information  that  the  minor  is  without  pro- 
tection, he  ought  officially,  and  in  virtue  of  the  power  committed  to 
him,  to  appoint  a  guardian.  As  every  judge  cannot  appoint  a  guar- 
dian, it  must  be  observed:  1st,  That  competent  judges  only  can  do 
8o,  such  as  those  who  reside  or  have  jurisdiction  in  the  domicile  of 
the  minor,  or  in  the  birthplace  of  himself  or  his  father,  or  in  the  place 
[  10  ]  where  the  greatest  part  of  the  real  property  of  the  minor  is, 
L.  12.  tit  16.  P.  6.  [L.  12.  tit  16.  P.  6.];  and  except  these,  no 
judge  can  appoint  a  guardian,  Gutierrez  de  Tut.  et  Cur,  Part  1. 
cap.  16.  2d,  That  if  it  shall  happen  that  the  three  above-mentioned 
judges  shall  appoint  a  guardian,  the  first  named  shall  act;  but  if  the 
appointment  has  taken  place  in  the  same  day,  and  the  precedence 
cannot  be  ascertained,  then  the  appointment  by  the  judge  of  the 
domicile  of  the  minor  shall  take  effect  or  be  valid.^®    This  is  conjec- 

*  Tho  mother  and  grandmother  cannot  be  compelled  to  take  npon  tbemielvcs  this 
guardianship ;  witli  the  difference,  that  the  collateral  relations  may  be  according  to  their 
grreater  proximity.  For  this  reason,  the  guardianship  of  the  mother  and  grandmother  is 
termed  irregular^  ammymou$,  and  extraordinary^  as  hath  been  already  observed  by 
Febrf.ro,  (Reformado),  P.  2.  Lib.  1.  cap.  1.  §  2.  num.  54.    Palaeioe  (1). 

^^  But  the-  practice  is,  for  the  appointment  of  the  guardian  to  be  mnde  in  the  place 
where  the  execution  or  tho  administration  of  the  testament  (testa men taria)  is  establlshad. 
Febrero  {Rejormado)  P.  2.  Lib.  1.  c.  1.  §  2.  num.  57.    Palaeio$  (2). 
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tnred  from  the  order  in  which  these  judges  are  named  in  L.  12.  tit 
16.  P.  6.  [L.  12.  tit.  16.  P.  6.]  quoted.  See  Oregorio  Lopez  in  his 
comment  13  on  this  law."  3d,  That  this  nomination  belongs  to  the 
senior  or  superior  judge  who  may  delegate  it  to  the  inferior  judge 
when  the  property  of  the  minor  does  not  exceed  in  value  five  hun* 
dred  maravedis,"  L.  12.  tit.  16.  P.  6.  4th,  That  the  nomination  of 
gnardian  for  the  orphan  of  a  grandee  or  nobleman  (grande)  belongs 
to  the  king,  or  the  magistrate  to  whom  he  shall  grant  a  particular 
commission  for  the  purpose,  L.  14.  tit  5.  lib.  2.  Rec.  [L.  17.  tit  1. 
lib.  6,  Nov.  Rec.] 

The  administrative  or  judicially  nominated  guardian  being  the  one 
tppointed  in  default  of  the  testamentary  or  lawful>  it  follows,  1st, 
That  by  reason  of  the  temporary  absence  or  incapacity  alone  of  the 
testamentary  or  lawful  guardian,  a  curator  or  administrator,  and  not 
a  guardian,  is  so  appointed,  L.  13.  tit  16,  P.  6.  ad.  fin.  [L.  13.  tit 
16.  P.  6.  ad.  fin.]:  and  2d.  That  his  appointment  only  continues 
imtil  the  age  of  fourteen  of  a  male  and  twelve  of  a  female  minor, 
L  12.  tit  16.  P.  6.  [L.  12.  tit.  16.  P.  6.]  See  the  formule  of  this 
appointment  in  L.  94.  tit  18.  P.  3.  [L.  94.  tit  18.  P.  3.] 

The  confirmation  or  decree  of  the  judge  for  the  administration  and 
care  of  the  person  of  the  minor  (pupilo)  is  necessary  to  the  exercise 
of  the  office  by  either  of  these  three  kinds  of  guardians,  as  appears 
by  LL  4.  6.  and  8.  tit  16.  P.  6.  [LI.  4.  6.  and  8.  tit  16.  P.  6.]  and 
if  L.  3.  tit  16.  P.  6.  [L.  3.  tit  16.  P.  6.]  seems  to  except  from  this 
general  rule  the  guardian  named  by  the  father,  by  making  no  men- 
tion of  such  decree,  it  is  to  be  presimied  that  a  father  will  select  a  fit 
and  qualified  person,  to  whom  he  commits  the  charge  of  the  person 
and  property  of  his  lawful  child. 

Cap.  3.  Curator  is  he  who  is  appointed  as  guardian  of  those  above 
fourteen  and  under  twenty-five  years  of  age,  being  of  sane  mind, 
and  even  of  those  above  twenty-five,  who  are  insane  or  deprived  of 
sense  (desmemoriados)j  L.  13.  tit  16.  P.  6.  [L.  13.  tit  16  P.  6.] 
which  definition  ought  to  be  extended  to  prodigals  or  spendthrifts, 
who  are  considered  insane  or  foolish  by  reason  of  their  bad  [11] 
conduct 

Many  of  the  things  which  we  have  before  mentioned  with  respect 
to  guardians,  must  be  understood  to  apply  to  curators;  we  shall  there- 
fore proceed  to  notice  the  following  differences.  1st,  That  males 
above  fourteen  and  females  above  twelve  years  of  age  cannot  be 
compelled  to  receive  a  curator  against  their  will,  except  it  be  with 
respect  to  law  suits,  L.  13.  tit  16.  P.  6.  [L.  13.  tit  16.  P.  6.]  2d, 
That  a  curator  ought  not  to  be  appointed  by  last  will  or  testament; 
and  if  he  be,  his  confirmation  by  the  judge  will  be  necessary,  L.  13. 
tit  16.  P.  6.  [L.   13.  tit  16.  P.  6.]     3d,  That  there  is  no  lawful 

"  Ortgorio  Lopez  says  there,  the  judge  of  the  minor's  birth-place;  but  I  am  of  opinion 
tkat  the  iodide  of  the  minor's  domicile  is  preferred.    Palacio8  (3). 
■  •*  CngM"^  is  understood.    Falacio$  (4), 
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{Ugitima)y  curatorship  with  respect  to  madmen,"  according  to 
Lopez  in  his  GL  2.  on  L.  2.  UL  16.  P.  0.  [L.  2.  tit.  16.  P.  6.  Gl.  2.] 
4th,  That  the  curator  is  appointed  in  the  first  place  for  the  care  of 
the  property,  and  consequently  of  the  person  of  the  minor,  Lopezy 
GL  2.  on  L.A3.  tit.  16.  P.  6.  [L.  13.  tit.  16.  P.  6.  Gl.  2.] 

Guardianship  ending  at  fourteen  in  males,  and  twelve  in  females, 
duratorship  commences  at  those  respective  ages  of  the  respective 
sexes;  although  the  nomination  of  a  curator  will  take  place  always 
when  guardianship  is  put  an  end  to,  for  any  of  the  causes  which  we 
shall  specify  in  Title  IV.,  when  we  treat  ot  this  subject 

»  That  there  it  do  lawful  cnrntorship,  except  it  is  with  re^rd  to  madmen,  if  what 
Is  stated  by  Oregorio  Lopez,  But  if  in  this  case  it  is  valid,  as  is  to  be  supposed,  from 
the  Roman  Law,  he  should  have  said,  that  the  same  species  of  curatorship,  fur  the  same 
reason,  exists  with  re^rd  to  prodigals.    Pal^cUm  (i). 
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TITLE  III. 

OV  THE  OBLIGATIONS  OV  GUARDIANS  AND  CURATORS. 

Cap.  1.  In  order  to  the  due  discharge  by  the  guardian  or  [  12  ] 
cnrator  of  the  duties  of  the  office,  it  is  necessary,  not  only  that  the 
guardianship  or  curatorship  be  admitted  according  to  the  laws  of  the 
kingdom,  but  that  it  be  also  exercised  according  thereto.  1st,  The 
guardianship  is  admitted  according  to  these  laws,  when  the  guardian, 
on  his  admission,  places  in  security  the  minor  and  his  property.* 
2d,  It  is  duly  exercised  when  the  guardian  takes  care  in  the  first 
place  of  the  person  of  the  minor,  and  consequently  of  his  property 
and  effects. 

§  1.  That  the  undertaking  the  office  of  guardian  consists  in  plac- 
ing in  security  the  person  and  properly  of  the  minor,  is  evident.  1st, 
Bemuse  our  laws  direct  in  the  first  place  that  the  guardian  shall  eive 
security  on  oath,  L.  9.  tit.  16.  P.  6.  [L.  9.  tit  16.  P.  6.]  And  if  he 
does  not  give  security*  his  acts  are  invalid,  and  it  even  afibrds  ground 
for  the  judge's  depriving  him  of  the  administration ;  in  this  case,  how- 
ever, of  a  mother  or  grandmother  being  lawful  guardian,  they  are 
only  obliged  to  make  the  renunciations  we  have  before  mentioned^' 

1  The  literal  translation  i«  here  given ;  but  perhaps  the  better  translation  would  be, 
•gives  security  for  the  property  of  the  minor." 

'  It  would  seem,  that  the  testamentary  guardian  onlj  was  excepted  from  giving  seen, 
tity,  bj  the  cttril  law.  This  is  stated  in  a  manuscript  course  of  the  Lectures  of  Dr, 
BaUfsx,  in  my  possession,  although  this  exception  is  not  stated  in  the  printed  analysis  of 
these  lectures.  Browne  would  seem  to  infer  this  exception  in  p.  1 34.  Ist  vol.  2d  edit  of 
bb  lectures.  He  says,  the  legitimate  and  dative  tutor  took  an  oath  nearly  resembling 
that  of  oor  ezecotora  and  administrators,  to  administer  faithfully,  and  to  render  a  just 
•eeoQDt  when  required.  They  also  were  obliged  to  give  security,  Slc  Wood^  in  his 
htL  Cte.  L,  p.  129, 130.  4th  fol.  edit,  speaking  of  the  administration  of  tutelage  and 
cvralorship,  says : — **  That  this  security  is  to  be  constantly  given  by  those  guardians 
which  the  Uw  only  does  assign ;  for  it  is  not  required  from  guuxlians  appointed  by  testa- 
ment, or  by  the  magistrate  upon  inquisition ;  for  the  testator  and  the  magistrate,  by  such 
t  detigaatkxi,  have  already  approved  of  their  honesty.  But  these  two  may  sometimes  be 
fcroed  to  give  security,**  Slc.  Since  the  foregoing  note  was  written,  the  translator  has 
okteiaed  the  edition  of  the  text,  with  notes  by  Palaeum^  who  observes  on  this  point,  **  that 
when  L  9.  tit  la  P.  6.,  &  L.94.  tit  18.  P.  3.,  which  also  treats  of  this  matter,  say  that 
ptrdions  ought  to  give  security,  they  only  speak  of  lawful  guardians ;  but  that  they 
Bake  no  mention  of  testamentary  guajtiians,  nor  of  those  judicially  appointed  ((2fftt«ot), 
■or  is  then  any  law  which  imposes  on  them  such  an  obligation.**  He  adds,  however^ 
that  practice  bos  nevertheless  established  the  giving  security  uUo  by  guardians  judU 
oallj  appointed ;  and  that  Greg,  Lop,  GL  5.  L.  9.  tit  16.  P.  6.  stated  it  was  the  cose  in 
his  time. 

*  Psisdss  (3)  here  observes,  that  he  finds  a  law  which  obliges  lawful  guardians  to 
five  Mcority ;  and  that  he  does  not  discover  any  which  exempts  from  tJiis  obligation  the 
Mber  nor  grandmother ;  and  that  he  does  not,  on  this  account,  feel  himself  warranted 
io  lajing  that  they  are  released  therefrom ;  that  if  authority,  besides  reason,  avails  any 
thing  in  this  case,  Gregorio  Lopes^  (and  many  other  aotbora)  in  Gl  8*  L*  9.  tit  16.  P«  & 

a/Si  that  they  ought  to  give  security. 
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L.  9.  tit.  16.  P.  6.  [L.  9.  tit.  16.  P.  6.]  2d,  Because  guardians  and 
curators  are  obliged  to  make  an  inventory;  and  if  they  do  not,  may  be 
removed,  unless  there  be  just  cause  for  their  not  making  it;  but  even 
in  this  case  it  ought  immediately  to  be  ordered  to  be  done,^  L.  15.  tit. 
16.  P.6.  [L.  15.  tit.  16.  P.  4.]  And  this  inventory  must  be  ma^e  with 
the  pefmission  of  the  judge,  before  a  public  Escribanb,  and  with  a  spe- 
cification of  moveables  or  personal  eflfects,  of  real  property,  and  other 
things  prescribed  by  L.  99.  tit.  18.  P.  3.,  [L.  99.  tit.  18.  P.  3.,]  this  inven- 
[13]  tory  being  of  such  force  and  effect,  that  no  opposition  can  be  made 
to  its  correctness  by  the  guardian,  although  he  may  have  therein  enu- 
merated more  property  than  the  minor  possessed,  L.  120.  tit.  18.  P.  3. 
[L.  120.  tit.  18.  P.  3.]  But  when  there  is  no  property  the  guardian 
ought  to  make  a  solemn  declaration  to  the  effect  before  the  judge,  in 
order  that  this  declaration  or  protest  may  serve  him  by  way  of  in- 
ventory, or  discharge  with  regard  to  accounts,  Lopez  on  L,  99.  tit. 
18.  P.  3.  Gl.  3.  [L.  99.  tit.  18.  P.  3.  Gl.  3.]  3d,  Because  the  property 
of  the  guardian  is  pledged,  or  bound  to  the  minor  and  his  heirs,  from  . 
the  day  on  which  he  began  to  exercise  his  guardianship,  until  that  of 
his  rendering  an  account  thereof,  L.  23,  tit.  13.  P.  5.  [L.  23.  tit.  13. 
P.  5.] 

§  2.  The  guardianship  being  entered  on  under  these  solerimities,  it 
ought  to  be  faithfully  and  lawfully  administered.  For  which  reason, 
as  it  often  happens  that  this  administration  is  committed  to  many, 
either  because  the  testator  appoints  them,  or  because  they  happen  to 
stand  in  the  same  degree  of  consanguinity  to  the  minor,  and  the  ma- 
gistrate assigns  this  charge  equally  to  all,  which  always  produces  dis- 
putes among  the  co-guardians,  and  bad  consequences  to  the  minor; 
they  may  agree  upon  one  among  themselves  to  discharge  the  duties 
of  the  administration  with  the  approbation  of  the  judge;  who,  in 
case  they  should  disagree  as  to  the  nomination,  may  name,  as  ad- 
ministrator, him  who  shall  offer  the  best  security,  L.  11.  tit.  16.  P.  6. 
[L.  11.  tit.  16.  P.  6.] 

In  order  to  this  good  or  faithful  administration  two  obligations  are 
necessary;  one  which  regards  the  care  of  the  person  of  the  minor, 
and  the  other  which  relates  to  the  care  of  his  property.  The  first  is 
the  principal,  and  it  follows,  in  the  first  place,  1st,  That  the  guardian 
can  in  no  case  leave  the  minor  defenceless:  wherefore,  2d,  He  ought 
to  prosecute  or  defend  the  suit  commenced  by,  or  instituted  against 
him;  in  which  case  if  there  be  two  or  more  guardians,  either  of 
them  may  do  it  alone,  if  the  others  be  not  present:  but  this  must  be 
understood  when  the  minor  is  under  seven  years  of  age;  because  if 
he  be  older,  he  may  himself  prosecute  and  defend  with  the  consent 
and  presence  of  his  guardian,  L.  17.  tit.  16.  P.  6.  [L.  17.  tit.  16.  P.  6.] 

^  The  griardiansbip  or  curatorabip  being  appointed,  that  is  to  say,  being  committed  by 
the  iadge  to  the  guardian  or  curator  respectively^  the  practice  is  '*  to  deliver  the  property 
to  him  by  inventory,  before  he  enters  on  the  exercise  of  his  office,  for  the  responsibility 
of  which  he  binds  himself  in  the  instrument  which  he  executes,  in  order  to  avoid  all  fraud 
and  suspicion  of  occultation.*'   Palache  (3). 
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Sdy  The  guardian  ought  to  appear  in  person  in  these  suits,  and  not 
by  attorney,  L.  17.  tit.  16.  P.  6.;  [L.  17.  tit.  16.  P.  6.;]  and  4th,  if  he 
fiud  himself  prevented  from  doing  so,  he  may  name  an  attorney  for  a 
particular  suit,  which  must  be  expressed  in  the  power,  the  form  [  14  ] 
of  which  will  be  seen  in  L.  96.  tit.  18.  P.  3.,  [L.  96.  tit.  18.  P.  3.,]  but 
always  under  the  obligation  of  being  subject  to,  or  liable  for  the  in- 
jury or  damage  which  may  result  from  this  appointment,  L.  96.  tit 
18.  P.  3.  [L.  96.  tit  18,  P.  3.]  5th,  If  sentence  or  final  judgment  be 
given  against  the  guardian,  in  such  suits,  levy  must  not  be  made  upon 
his  property,  but  upon  that  of  the  minor,  L.  17.  tit  16.  P.  6.  [L.  17.  tit 
16.  P.  6.]  6th,  He  ought  to  interpose  his  authority  in  the  affairs  and 
contracts  of  the  minor;  because  otherwise  the  minor  shall  not  be  bound 
to  the  performance  of  the  contract,  or  to  those  with  whom  he  makes 
it,  unless  the  obligation  or  covenant  be  beneficial  to  the  minor,  as  laid 
down  in  L.  17.  tit  16.  P.  6.  [L.  17.  tit  16.  P.  6.]  7th,  He  ought  to  pro- 
vide  for  him  education  and  instruction  in  those  sciences  or  arts  suited 
to  his  femily,  birth,  and  property,  L.  16.  tit  16.  P.  6.  [L.  16,  tit  16. 
P.  6.]  8th,  He  ought  to  provide  him  with  aliment  from  his  personal 
property  {caudaUs)  according  to  the  direction  of  the  judge,  leaving 
always  the  real  property  {Jinca^)  untouched;  but  when  it  is  not  fit 
to  make  known  the  state  of  his  riches  or  poverty,  the  guardian  may 
famish  it  from  his  own  means,  and  afterwards  have  recourse  for  re- 
muneration to  the  property  of  the  minor,  L.  20.  tit.  16.  P.  6.  [L.  2a 
tit  16.  P.  6.]  9th,  He  must  provide  him  with  a  house  or  dwelling, 
which  shall  be  the  one  that  his  father  shall  have  pointed  out  in  his 
will;  and  in  case  of  no  such  direction,  he  sh&U  be  brought  up  in  the 
house  of  his  mother;*  but  should  the  minor  have  no  mother,  or 
should  she  marry  a  second  time,  he  must  be  brought  up  in  the 
house  which  the  judge  shall  determine  upon,  who  must  take  care  of 
the  minor,  and  attend  to  his  welfare;  but  by  no  means  shall  he  be 
brought  up  in  the  house  of  the  person  who  may  inherit  the  property 
of  the  minor,  L.  19.  tit  16.  P.  6.  [L.  19.  tit.  16.  P.  6.] 

The  second  obligation,  which  relates  to  the  care  of  the  property  of 
the  minor,  is  comprehended  under  the  following  rules:  1st,  That  the 
guardian  cannot  alienate  or  dispose  of  any  of  the  moveable  goods  or 
chatties  {mueblesy  of  the  ward  without  the  permission  of  the  judge 

»  I  bave  translated  **einuUde9*'  peraonal  property,  and  *^Jinea'*  real  property;  but  I 
apprehend  the  ineaniDg  of  the  text,  as  s^^thered  from  L.  30.  Ut.  16.  P.  6.  if,  that  the  in. 
lerett  of  money,  before  the  capital  and  personal  property,  snch  aa  money,  and  the  rents 
or  prodoce  of  real  estate,  shall  be  applied  for  the  purposes  mentioned,  before  recourse  is 
bid  to  the  real  property  of  the  minor. 

<  Beini;  of  good  fame.     Fiie  L.  19.  tit.  16.  P.  6. 

Tie.  Personal  property.  The  text  makes  use  of  ** mtieftles,**  but  the  law  quoted  uses 
^  word  "^cssss,**  which  implies  property  in  general,  without  distinction;  whereas 
*"  mmthUt^^  in  its  fullest  sense,  only  comprehends  all  sorts  of  personal  property.  Ore^, 
Lif.  Gl.  3.  L.  4.  tit  5.  P.  5.  seems  to  think,  that  personal  property  is  not  understood  by 
this  law;  and  he  appears  to  be  supported  in  this  opinion,  from  what  may  be  inferred  from 
L.  14.  tit  11.  P.  4.  ad  fin.  **  mas  si  qoisiesse  dar  la  dote  de  las  cosas  muebles,**  Slc.  VitU 
also  L.  18.  tit  16.  P.  6.  Since  this  was  written,  the  possession  of  the  edition  of  tbe  text 
bj  pB^soss,  enables  me  to  add,  that  the  goardiao  may  dispose  of  the  personalty  (eosss 
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of  his  domicile,  which  shall  not  be  granted  without  cognisance  of  the 
c^use  of  such  alienation  or  sale,  and  of  its  utility  to  the  minor,  L.  4. 
tit,  5.  P.  5.  [L.  4.  tit.  5.  P.  5.];  however  he  may  make  such  sale  with- 
out the  knowledge  of  the  judge,  when  it  is  done  for  the  purpose  of 
providing  a  marriage  portion  {dote)  for  a  female  ward,®  L,  14.  tit.  11. 
P.  4.  [L.  14.  tit  11.  P.  4.]  2d,  Much  less  can  he  dispose  of  the  real 
property  of  the  minor,  unless  it  be  to  enable  him  to  pay  debts  due  by 
the  father,  or  to  marry  the  brother  of  the  minor;®  but  then  he  must 
obtain  the  approbation  of  the  judge  for  the  purpose,  L.  18.  tit.  6.  P.  6. 
and  L.  14.  tit.  11.  P.  4.  [L.  18.  tit  6.  P.  6.  and  L.  14.  tit  11.  P.  4.]  3d, 
And  even  in  these  cases,  which  furnish  just  causes  for  the  alienation 
of  the  real  property,  the  judge  shall  not  consent  to  the  sale  of  the  house 
[  15  ]  of  the  father  or  grandfather  of  the  minor^*  in  which  it  appears 
le  was  born,  unless  it  cannot  be  possibly  avoided,  L.  18.  tit  16.  P.  6. 
X.  18.  tit  16.  P.  6.]  4th,  Neither  can  the  guardian  mortgage  or 
)ledge  the  real  property  without  the  authority  of  the  judge,  but  he 
may  the  personal"  provided  manifest  advantage  result  therefrom  to 
the  minor;  for  which  purpose  he  may"  lay  out  the  money  so  taken 
or  borrowed  on  mortgage  or  pledge  for  the  minor's  profit  and  gain, 
L.  8.  tit  13.  P.  5.  [L.  8.  tit  13.  P.  5.]  5th,  That  the  guardian  cannot 
purchase  any  thing  belonging  to  the  minor  without  the  express  per- 
mission of  the  judge"  and  the  consent  of  his  co-guardians,  L.  23.  tit 
11.  lib.  5.  Rec.  L.  4.  tit  5.  P.  5.  [L.  1.  tit  12.  lib.  10.  Nov.  Rec.]; 
and  even  in  this  case  it  must  be  for  the  manifest  advantage  and  utility 
of  the  minor,  for  if  it  be  not,  the  minor  has  his  remedy  of  restitution 
against  the  injury,  the  Semand  for  which  he  must  make  judicially 
within  four  years  after  coming  of  age,  L.  4.  tit  5.  P.  5.  [L.  4.  tit  5. 
P.  5.]  6th,  But  notwithstanding  the  guardian  may,  of  his  own  autho- 
rity, incur  all  necessary  expenses;  which  the  law  allows,  such  as  for 
the  payment  of  schoolmasters,  debts,  marriage  portions  {doies)^  &c., 
for  the  repayment  of  which  all  the  property  of  the  minor  remains 

mueblet)  not  of  a  precious  kind,  without  the  anthority  ofthe  jadge,  according  to  the  more 
oommonly  received  Ofiinion. 

8  PaUeiot  (2)  obiierves,  that  what  L.  14.  tit  11.  P.  4.  cited,  sajra,  is,  that  a  fern  me 
coverte  under  25  years  of  age,  may  assign  to  her  husband,  with  the  authority  of  her 
curator  (dote),  out  of  her  personal  property;  but  that  she  cannot  out  of  her  real  property, 
without  the  authority  of  the  judge.  He  adds,  that  without  the  knowledge  and  consent  of 
the  judge,  and  without  cognisance  of  the  cjiusctbe  guardian  cannot  alienate  the  property 
of  his  ward,  neither  for  the  purpose  of  giving  a  marriage  portion,  {de  dotar)  to  hU  female 
ward,  or  her  sister,  nor  for  any  other  purpose;  and  he  refers  to  L.  18.  tit.  16.  P.  6.  and 
otliers. 

9  The  sister  of  the  minor,  or  the  minor  himself,  and  for  other  necessary,  just,  or  lawful 
reason.     Vide  L.  18.  tit.  16.  P.  6^  quoted  in  the  text 

10  Nor  the  old  servants  of  ditto.     Vide  the  law  quoted,  L.  18.  tit  16.  P.  6.  ad  Jin, 

11  It  is  the  opinion  of  Palacioi  (4)  that  L.  8.  tit.  13.  P.  5.  must  be  understood  only  to 
mean  such  personal  property  as  is  not  precious  or  valuable. 

K  Palaeiot  obtterves,  that  it  would  be  more  correct  to  say,  **  ought  to  lay  out  or  invest,** 
inasmuch  as  L.  8.  tit  13.  P.  5^  cited  in  the  text,  directs  it  to  bo  done. 

^  L.  1.  tit  12.  lib.  10.  Nov.  Rec.  (L.  23.  tit  11.  lib.  5.  Rte.)  makes  no  such  exception; 
and  see  Azevedo  on  this  law.    N.  5.  and  6. 
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boand  to  the  guardian.  Greg.  Lop.  on  L.  23.  tit.  13.  P.  5.  Glo.  4.  ad 
^/i."  [L.  23.  tit  13.  P.  5.  Li.  4.] 

§  3.  The  administration  of  guardianship  being  weighty  or  burthen- 
some,  it  would  be  difficult  to  find  guardians  who  would  discharge 
this  obligation  gratuitously;  upon  which  principle  is  founded  the 
provision  made  by  L.  2.  tit.  7.  lib.  S.  del  Fuero  Real^  which  assigns 
to  the  guardian  for  his  trouble  the  tenth  (decima)  of  the  rents  or  pro- 
duce of  the  property  of  the  minor,  after  deducting  the  expenses/' 
from  the  day  the  guardian  accepted  the  office,  took  the  necessary 
oath,  and  gave  the  requisite  security.  The  origin  of  this  allowance 
of  the  decima  is  to  be  found  in  the  laws  of  the  Goths,  as  appears- by 
L  3.  tit  3.  lib.  4.  Fuero  Juzgo.  This  subject  is  fully  treated  of  by 
Gaspar  Balsa,  in  his  work  de  Decima  Tutori  Hispano  jure  prx^ 
sianda,  to  which  we  refer. 

§  4.  These  principles  apply  to  the  curators  or  administrators  of 
minors  under  twenty-five  years  of  age;  and  in  order  to  determine 
whether  the  contracts  which  they  celebrate  or  enter  into  without  the 
authority  of  their  curator  be  valid  or  not,  it  must  be  ascertained  or' 
seeo  whether  they  be  useful  or  prejudicial  to  them;  which  rule  is  laid 
down  in  L.  17.  tit  16.  P.  6.,  [L.  17.  tit  16.  P.  6.],  and  which  is  con- 
finned  with  respect  to  diflerent  kinds  of  obligations  or  contracts  by 
LL  3, 4,  and  5.  tit  1.  P.  5.;  [LI.  3,  4,  5.  tit  1.  P.  5.];  L.  4.  tit  12.  P. 
5.;  [L.  4.  tit  12.  P.  5.];  L.  47.  tit  13.  P.  5.,  [L.  47.  tit  13.  P.  5.],  and 
by  other  laws.  Not  only  is  the  contract  which  is  prejudicial  to  the 
minor  null,  but  he  may  also  recover  damages  for  loss  {menos-  [16] 
eabos)  sustained  thereby  according  to  LI.  2,  3.  5.  and  7.  tit  19.  P.  6., 
[LL  2,  3.  5.  7.  tit  19.  P.  6.],  unless  there  be  fraud  or  deceit  (engano) 
on  the  part  of  the  minor;  for  the  law  protects  or  favors  the  person 
cheated  or  deceived,  L.  6.  tit  19.  P.  6.'«  [L.  6.  tit  19.  P.  6.] 

^  Thit  n  not  the  opinion  of  Oreg,  Lop.  himself;  bat  he  refers  to  another  author,  Alberic; 
whoie  opinioa  seems  to  be,  that  the  guardian  has  not  a  tacit  lien  on,  or  right  of  retention 
of,  the  property  of  the  minor  in  such  cases,  except  the  demand  be  clear,  or  settled  {debitum 
hqaidum), 

»*  See  L.  4.  tit  14.  P.  6.  Aywra,  de  PartU,  p.  125.  n.  9,  says :  ♦*  Dedueiis  expetiM 
ftarendorum  coUigtndorum  eon$ervatorumque  gratia  factU*^  * 

P9laci€9  (1),  here,  observes,  that  the  decima  does  not  belong  to  the  guardian,  nor  cura- 
tor of  the  king,  or  of  noblemen  (magnates)^  and  powerful  or  opulent  persons  (jtoderoeas)^ 
who  have  large  rents  or  incomes;  nor  to  the  curator  of  the  property  of  absent,  captive,  or 
deceased  persons,  because  he  is  compared  to  an  attorney  who  is  not  entitled  to  the  decima; 
•ad  therefore  to  all  such  a  moderate  salary,  proportioned  to  their  labor,  is  allowed.  He 
nikn  to  {Fbhr,  Reformado)  P.  2.  lib.  1.  cap.  1.  §  3.  num.  88. 

**  In  Trinidad  the  rijE^hts  and  properties  of  minors  are  fbrther  protected,  in  the  ap- 
poiBtiDeat  of  a  public  officer,  under  the  denomination  of  Father  General  of  Minors,  and 
in  the  registration  of  the  accounts  of  all  guardianships  and  curatorships,  and  of  the  se- 
curities entered  into  for  the  fuithful  discharge,  by  guardians  and  curators,  of  their  duties. 
See  Appendix  A. 
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TITLE  IV. 

OF  THE  EXCUSES  OR  EXEMPTIONS  (eXCUSAs)  OP  OUARDIANS  AND  CU- 
BATORS,  AND  OF  THE  COMPLETION  OF  GUARDIANSHIP  AND  CURA- 
TORSHIP. 

Cap.  1.  As  a  guardian  or  curator  appointed  by  either  of  the  be- 
forementioned  ways  may  renounce  or  refuse  this  appointment,  alleg- 
ing in  due  time  before  the  judge  the  excuse  or  cause,  it  is  considered 
or  determined  that  his  office  is  personal  and  public,  because  the  same 
things  which  generally  excuse  or  exempt  from  a  public  personal 
office,  also  exempt  from  guardianship.  Excuse  or  exemption  is  to 
show  judicially  some  lawful  reason  for  which  one  who  is  appointed 
guardian  of  any  minor  is  not  obliged  to  undertake  the  guardianship 
of  his  person  or  property,  L.  1.  tit.  17.  P.  6.  [L.  1.  tit.  17.  P.  6.] 

§  1.  The  excuses  are  either  voluntary  or  necessary.  Voluntary 
excuses  are  judicially  admitted  by  reason  of  privilege,  of  inability, 
(impotencia)  or  of  delicacy,  (honeslidad.)  By  reason  of  privilege 
[  17  ]  are  excused,  1st,  Those  who  have  five  lawful  and  natural  sons 
born  alive,  although  they  may  have  lost  some  of  them  in  war  in  the 
service  of  the  king,  L.  2.  tit.  17.  P.  6.  [L.  2.  tit.  17.  P.  6.]  2d,  Col- 
lectors  of  the  royal  rents,  L.  2.  tit.  17.  P.  6.  [L.  2.  tit  17.  P.  6.]  3d, 
Ambassadors,  L.  2.  tit.  17.  P.  6.  [L.  2.  tit.  17.  P.  6.]  4th,  Judges 
actually  employed,  {en  actual  residencia)y  L.  2.  tit.  17.  P.  6.  [L.  2. 
tit.  17.  P.  6.]  Which  four  excuses  are  only  admitted  if  proved  be- 
fore entering  on  the  guardianship,  but  do  not  avail  after,  L.  2.  tit.  1 7. 
P.  6.  [L.  2.  tit.  17.  P.  6.]  5lh,  Professors  of  grammar,  rhetoric,  logic, 
and  medicine,  if  they  are  in  the  actual  exercise  of  their  callings  in 
their  country,  or  if  out  of  it  by  royal  command  or  permission,  L.  3. 
tit.  17.  P.  6.  [L.  3.  tit  17.  P.  6.]  6th,  Doctors  of  law  who  are  judges 
or  counsellors;  professors  of  philosophy  and  knights  who  are  about 
the  court  of  the  king,  L.  3.  tit  17.  P.  6.  [L.  3.  tit  17.  P.  6.]  7th,  He 
that  is  absent  or  abroad  by  order  of  the  king,  being  appointed  guar- 
dian provisionally  by  the  judge;  but  after  he  returns  to  his  country, 
the  charge  of  guardianship  again  devolves  to  him,  and  he  cannot  be 
appointed  to  another  guardianship  within  a  year,  unless  by  his  own 
consent,  L.  2.  tit  17.  P.  6.  [L.  2.  tit  17.  P.  6.] 

Those  who  are  exempted  from  the  office  of  guardians  by  reason  of 
inability  or  incapacity,  are,  1st,  He  who  is  already  burthened  with 
three  guardianships,  L.  2.  tit  17.  P.  6.  [L.  2.  tit  17.  P.  6.]  2d,  The 
poor  person  (porcfiosero)  who  only  subsists  upon  what  he  obtains  or 
earns  daily,  L.  2.  tit  17.  P.  6.  [L.  2.  tit  17.  P.  6.]  3d,  He  who  is 
continually  sick  and  unable  to  attend  to  his  own  affairs,  L.  2.  tit  17. 
P.  6.  [L.  2.  tit  17.  P.  6.]    4th,  He  who  can  neither  read  nor  write, 
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and  dare  not,  for  such  reason,  attempt  to  perform  the  duty,  L.  2.  tit. 
17.  P.  6.  [L.  2.  tit.  1 7.  P.  6.]  5th,  The  person  above  seventy  years 
of  age,  L.  2.  tit.  17.  P.  6;  [L.  2.  tit.  17.  P.  6.]  But  these  exemptions 
do  not  belong  to  the  person  paying  tax  (pecAero)  to  the  king,  as  ob- 
served by  L.  12.  tit.  14.;  [L.  12.  tit.  14.];  L.  6.  Rec.»  [Lib.  Rec.] 

Lastly,  those  entitled  to  voluntary  excuses  by  reason  of  delicacy, 
or  courtesy,  {honesiidad),  are,  1st,  He  who  has  entertained  capital 
enmity  towards  the  father  of  the  mhjor,  oif  was  his  actual  enemy,  L. 

2.  tit  17.  P.  6.  [L.  2.  tit  17.  P.  6.]  2d,  He  who  has  or  expects  to 
have  a  law  suit  with  the  minor,  L.  2.  tit  17.  P.  6.  [L.  2.  tit  17.  P.  6.] 
Sd,  The  husband  appointed  guardian  of  the  property  of  his  minor 
wijfe,  because,  to  avoid  all  suspicion  with  respect  to  himself,  he  ought 
to  pray  for  the  appointment,  by  the  judge,  of  another  guardian,*  L. 

3.  tit  17.  P.  6.  [L.  3.  tit  17.  P.  6.] 

Necessary  excuses  are  those  for  which  a  person  appointed  guar- 
dian cannot,  although  he  might  wish  it,  take  upon  himself  the  [  18  ] 
charge  of  the  administration,  and  are  referred  to  in  Title  IL 

§  2.  The  guardians,  who  wish  to  be  excused  from  the  burthen, 
ought  to  set  forth  their  claim  before  a  competent  judge,  for  which 
purpose  it  is  necessarj'-,  1st,  That  a  petition  be  presented  within  fifty 
days  after  the  party  knew  of  his  appointment.  2d,  That  this  process 
be  instituted  in  the  tribunal  of  the  judge  of  the  place  in  which  the 
guardian  resides  who  claims  to  be  excused,  dd.  That  if  he  should 
be  absent  at  a  distance  of  more  than  100  miles,  he  shall  be  allowed  a 
day  for  every  twenty  miles  of  such  excess,  in  addition  to  the  thirty 
days  which  he  is  entitled  to  by  reason  of  the  100  miles,  in  order  to 
come  to  allege  his  excuse.  4th,  That  within  four  months^  the  suit  to 
determine  the  validity  of  the  allegation  of  excuse  shall  be  concluded. 
5th,  That  if  the  party  claiming  to  be  excused  shall  feel  himself  ag- 
grieved by  the  sentence  of  the  judge,  he  may  appeal  to  the  superior 
court,  L.  4.  tit  17.  P.  6.  [L.  4.  tit  17.  P.  6.] 

Cap.  2.  Guardianship  and  curatorship  end  in  many  ways.  1st,  By 
the  age  of  the  ward,  which  is  fourteen  in  males,  and  twelve  in  fe- 
males/ as  is  inferred  firom  the  definition  of  guardianship  and  curator- 
ship,  L.  21.  tit  16.  P.  6.;  [L.  21.  tit  16.  P.  6.];  and  thus  curatorship 
b  terminated  at  twenty-five  years.  2d,  By  the  death  or  banishment 
of  the  guardian  or  ward,  L.  21.  tit  16.  P.  6.  [L.  21.  tit  16.  P.  6.] 
3d,  By  the  fulfilment  or  completion  of  the  condition  and  time,  which 
is  peculiar  to  testamentary  guardianship;  because,  as  we  have  before 

1  OroiUed  in  Nonmrna  Rec— See  Nota,  p.  26.  Thhle  of  Law9  in  Novisima  Ree.  edit 
1805;  also  L.  31.  Ut  14;  lib.  6.  Rec.;  or  L.  12.  tit  18.  lib.  6.  Nw.  Rec. 

s  Bot  it  tbould  be  remembered,  that  by  the  last  law  (14)  of  tit  1.  lib.  5.  Rec,  [L.  7. 
tit  2.  lib.  10.  Nov.  Rec]  a  married  man,  who  has  attained  18  years  of  age,  may  admin, 
liter  his  own  property,  and  that  of  his  wife,  without  the  necessity  of  praying  for,  nor  of 
obtaining  royal  license  (venia)  for  the  purpose.     Palaeios  (1). 

*  To  be  counted  from  the  day  on  which  the  fifly  days  began  to  run.  L.  4.  tit  17. 
P.  6.    Poiiretos  (3). 

*  That  is,  witli  respect  to  the  first,  when  guardianship  or  tutelage  ends,  then  curator- 
■Up  begins. 
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said,  the  testator  alone  can  impose  a  condition  on  the  guardian,  or 
fix  the  duration  of  his  appointment.  4th,  By  adoption.*  5th,  By 
removal.  » 

§  1.  The  last  mode  by  which  we  have  said  that  guardianship  is  ended, 
is  the  removal  of  the  suspected  guardian,  which  takes  its  rise  from 
that  certain  or  established  principle  by  which  the  guardian  is  obliged 
to  administer,  with  the  utmost  fidelity  and  care,  the  property  of  the 
minor,  wherefore  those  are  called  or  considered  suspected  who  prac- 
tise or  are  guilty  of  fraud,  undue  conduct,  or  injury  in  the  discharge 
of  the  office  of  guardian;  or  who  by  their  habits  or  conduct  cause 
themselves  to  be  slispected,  although  otherwise  they  have  where- 
withal to  pay,  Princip.  tit.  18.  Part.  6.;  whence  are  deduced  these 
three  axioms.  1st,  That  whoever  manifests  bad  management  or  im- 
proper conduct  is  suspected.  2d,  That  he  is  deserving  of  removal 
[  19  ]  and  punishment  who  shall  produce  any  remarkable  injury  to 
the  ward,  dd.  That  the  accusation  or  charge  in  this  case  is  public^ 
by  reason  of  its  object,  end,  and  form. 

From  the  first  axiom  it  results,  1st,  That  poverty  alone  does  not 
cause  a  guardian  to  be  suspected,  if  he  be  in  other  respects  of  good 
character;  and  therefore  although  poverty  may  produce  his  removal 
from  the  administration,  because  the  property  of  the  minor  is  in  dan- 
ger, the  guardian  shall  not  be  accounted  as  suspected ;  but  if  he  should 
have  lavished  or  misspent  the  property  of  another  ward,  or  have  been 
guilty  of  improper  conduct,  this  will  give  room  for  suspicion,  L.  1. 
tit.  18.  P.  6.  2d,  That  if  once  the  guardian  be  accused  or  suspected, 
he  shall  not  be  absolved  from  the  accusation  on  giving  security. 
Wherefore,  3d,  although  he  be  rich,  and  promise  or  bind  himself  to 
make  good  the  damage  sustained,  he  ought  not  to  be  allowed  to  con- 
tinue in  the  administration  of  the  guardianship,  L.  1.  tit  18.  P.  6. 
[L.  1.  tit.  18.  P.  6.1 

From  the  second  axiom  it  is  inferred,  1st,  That  if  the  guardian  be 
accused,  he  ought  to  be  deprived  of  the  administration  pending  the 
suit  or  trial,  and  a  provisional  curator  appointed,  L.  3.  tit.  18.  P.  6. 
[L.  3.  tit.  18.  P.  6.]  2d,  That  if  it  appear  upon  this  trial  that  he  has 
caased  very  great  injury  {dafto  notabley  to  the  ward,  he  shall  be 
rendered  infamous,  and  shall  pay  the  damages,  L.  4.  tit.  18.  P.  6. 
[L.  4.  tit.  18.  P.  6.];  provided,  however,  he  shall  not  be  considered 
infamous  if  he  be  only  accused  as  an  indolent  and  negligent  or  inat- 
tentive man,  L.  4.  tit.  18.  P.  6.  [L.  4.  tit.  18.  P.  6.] 

From  the  third  axiom  it  is  inferred,  1st,  That  the  mother,  grand- 
mother, sister  or  nurse  of  the  minor  are  obliged  to  bring  forward  this 
accusation  by  reason  of  that  greater  interest  they  take  in  his  welfare, 
L.  2.  tit.  18.  P.  6.  [L.  2.  tit.  18.  P.  6.]     2d,  That  any  of  the  ncigh- 

•  Of  the  word,  not  of  the  guardian.    Palaeiot  (1). 

0  Thin  implies  no  more,  accordingr  to  Falaeios  (1),  than  that  the  right  of  accusation, 
or  action,  belongs  to  all  the  people,  t.  e.  is  popular. 

7  That  is  to  say,  if  be  has  been  guilty  of  wilful  fraud.  See  L.  4.  tit  18.  P.  6.  quoted 
in  the  text 
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bore  or  inhabitants  of  the  place,  although  they  be  women,  may  pre- 
fer the  accusation,  except  wards  under  fourteen,  L.  2.  tit.  18.  P.  6. 
[L.  2.  tit  18.  P.  6.]  3d,  But  minors  above  fourteen  may  accuse 
their  curators  with  the  consent  or  advice  of  their  relations,  L.  2.  tit. 
IS.  P.  6.  [L.  2.  tit  18.  P.  6.]  4th,  That  this  accusation  may  be  pre- 
ferred  against  any  description  of  guardian,  L.  2.  tit.  18.  P.  6.  [L.  2. 
tit  18.  P.  6.]  5th,  That  it  ought  to  be  instituted  before  the  judge  of 
the  place  where  the  property  of  the  ward  is  situate,  L.  2v  tit.  18.  P.  6. 
[L  2.  tit  18.  P.  6.]  6th,  That  there  'being  no  person  who  will 
imdertake  the  accusation,  and  the  indications  of  his  bad  conduct 
being  manifest,  the  judge  may,  of  his  own  authority,  remove  him, 
citing  him  before  him,  and  appointing  a  curator  ad  interim,  L.  3.  tit 
18.  P.  6.  [L.  3.  tit  18.  P.  6.] 

Gap.  3.  The  guardianship  being  ended  for  or  by  any  of  the  before- 
mentioned  reasons  or  ways,  the  guardian  ought  to  render  an  account 
to  the  curator  of  the  pupillary  guardianship,  if  it  shall  be  completed, 
by  the  ward  having  attained  the  age  which  frees  him  from  subjec- 
tion to  the  guardian.  But  if  the  latter  shall  have  been  re-  [  20  ] 
moved  as  suspected  before  the  completion  of  the  pupillary  age,  he 
must  then  render  an  account  to  the  guardian  appointed  by  the  judge. 
And  the  curator  upon  the  termination  of  the  curatorship,  by  reason 
of  the  young  person  having  completed  the  age  of  twenty-five,  shall 
give  an  account  to  the  ward  personally,  L.  21.  tit.  16.  P.  6.  [L.  21. 
tit  16.  P.  6.]  For  which  reason  or  purpose  not  only  the  property 
of  the  guardian  and  curator,  but  also  of  their  sureties  and  heirs,  is 
bound  to  the  minor  and  his  heirs,  L.  31.  tit  16.  P.  6.  ad  Jin,  [L.  21. 
tit  16.  P.  6.  ad  fin.']  The  charge  or  burthen  to  which  guardian  and 
curator  are  subject  in  this  proceeding  may  be  well  inferred  from  the 
obligations  they  are  under,  and  which  are  referred  to  in  the  third 
title. 

Finally,  the  doctrine  contained  in  this  chapter,  may  be  applied  to 
a  curator,  bearing,  in  mind  the  points  of  diflference  between  his  office 
and  that  of  guardian. 

We  do  not  treat  upon  the  guardianship  of  the  sons  of  our  kings, 
because  this  belongs  more  to  the  public  law  of  Spain.  Upon  this 
subject,  L.  3.  tit  15.  P.  2.8,  [L.  3.  tit  15.  P.  2.]  and  Gutierrez  de 
Tut  el  fy  CuriSy  P.  1.  c.  18.  may  be  consulted. 

*  The  constitation  of  Uie  Spanish  monarchy  of  19th  March,  1812,  now  rcestahlished 
in  Spain,  makes  some  little  alteration  in  the  law  quoted  in  the  text.  Ln  3.  tit.  15.  P.  2. 
directs,  that  the  persons  whom  the  deceased  kinjgr  may  have  appointed  in  his  will,  Slc 
•ball  ije  guardians  to  the  king:  minor;  that  in  default,  the  grandees  (mayoralu)  of  the 
kingdom,  also  the  prelates,  and  the  ticos  homes^  and  other  good  and  honorable  men  of 
the  towns  shall  assemble,  and  aflcr  having  taken  prescribed  ouths,  shall  choose  one,  three, 
or  five,  bat  not  more,  fit  persons  to  be  guardians  of  the  minor  monarch;  but  in  case  the 
qoecn-motber  should  be  alive,  and  bemg  a  widow,  she  shall  be  the  principal,  or  chief 
iroardian.  The  minority  of  a  king  continued  by  this  law  to  twenty;  and  that  of  a  queen, 
or  female,  until  her  marriage  or  puberty.  The  requisites  for  the  appointment  of  guar- 
dian to  the  minor  monarch  were  eight:  thqse  which  dcf<ervc  mention  were,  beinif  natural 
born  subjects,  and  not  entitled  to  tbe  succession  ader  the  death  of  the  king.  The  198th 
vtide  of  the  constitution  directs  "-  Tho  person  whom  the  deceased  king  may  have  apw 
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pointed  io  hu  will,  shall  be  ^ardian  to  the  king  minor.  If  he  should  not  have  appointed 
one,  tho  queen-mother  shall  be  guardian  while  she  remains  a  widow.  In  default  of  the 
queen-mother,  the  guardian  shall  be  nominated  by  the  Cortes.  In  the  first  and  third 
case,  the  guardian  must  be  a  native  of  the  kingdom.**  And  the  minority  of  the  king  ic 
limited  by  it  to  eighteen;  and  it  provides,  that  during  hb  minority  or  other  incapaeityy 
the  kingdom  shall  be  governed  by  a  regency;  and  that  if  his  immediate  successor  have 
attained  18  years,  if  the  incapacity  of  the  king  should  exceed  two  years,  the  Cortes  may 
nominate  him  regent.  Vide  on  this  subject  chap.  3.  commencing  Art  185  of  the  Con- 
stitution. — N.  B.  Since  the  above  note  wa«  written,  a  sad  cbange  has  token  place  in  the 
afdirs  of  Spain.    The  Cortes  no  longer  exists. 
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TITLE  V. 

OF  PERSONS  IN  THEIR  CIVU.  STATE  OR  CAPACITr. 

Cap.  1.  Having  explained  the  natural  state  of  persons,  its  divi- 
sions and  properties,  or  qualities,  we  will  proceed  to  do  the  sanae 
with  respect  to  their  civil  state  or  capacity,  which  is  the  second 
branch  of  the  first  division  we  made  at  the  commencement  of  this  [21] 
work. 

With  regard  to  their  civil  state  «r  capacity,  men  are  considered, 
iFt,  as  natural-born  subjects  of  these  kingdoms,  and  as  aliens  or 
foreigners.  2d,  As  nobles,  persons  entitled  to  the  rights  of  nobility, 
{bidalgos)j  kuights,  (caballeros)y  and  plebeians.  Sd^  As  laymen  and 
ecclesiastics.  The  distinction  into  freemen  and  slaves,  which  is  found 
in  our  law  in  P.  4.  tit.  21  and  22,  is  not  now  observed  or  acknow- 
ledged, unless  it  be  with  respect  to  the  negroes  employed  in  the 
Indies  in  working  the  mines,  or  held  in  slavery  by  private  individuals; 
but  even  as  regards  this  circumstance,  it  is  foreign  to  this  treatise.^ 

*  To  the  resident  of  a  West  Indian  colony,  wbero  the  ajstem  of  slaTerj'exifta,  and  the 
lavi  referred  to  in  the  text  form  part  of  its  kgal  establishment,  it  must  be  matter  of 
reiret  that  the  learned  aathora  hare  acted  on  this  opinion,  and  abstained  from  giving  the 
labitaiice  of  thoee  laws,  and  of  others  to  be  found  on  this  important  sobject,  in  the 
Sfaairii  oodea.  It  is  an  object  of  concern' to  the  Translator,  that  want  of  time  will  not 
tflov  him,  at  present,  to  supply  this  omission  to  its  fully  desired  extent  He  has,  how- 
ever,  considered  it  necessary  to  furnish  the  reader,  in  the  Appendix,  with  those  regula- 
tioBt  tnd  enactnients  which  the  British  goTcrnment,  since  the  conquest  of  Trinidad,  hare 
Ikooffat  fit  to  engraft  in  the  old  legislative  provisions  of  Spain. 

Araong  the  latter  may  be  noticed  the  Royal  Cedula  of  the  King  of  Spain,  of  the  31st 
May  nS,  containing  instructions  or  regulations  to  be  observed  by  tlie  owners  and  pos. 
•Mors  of  slaves,  in  respect  to  their  education,  food,  clothing,  employment,  diversion, 
Ittbiution,  care,  medical  treatment,  and  marriage;  as  also  those  to  be  attended  to  by  the 
ibves  u  regard  to  their  duties  towards  their  owners;  and  others  in  respect  to  the  cor- 
lectiooal  punishment  of  the  slaves  for  domestic  ofiences,  extending  to  that  by  magisterial 
anWity  hr  criminal  excesses;  also  in  regard  to  the  annual  written  return,  with  spccifi. 
cation  of  sexes,  births,  deaths,  &e.  of  the  slaves,  on  oath,  by  the  owners  or  possessors, 
be£ire  the  judge  or  magistrate  of  the  town  or  district,  with  the  view  to  registry,  by  the 
cseribaoo  or  clerk  of  the  ayuniamientOf  or  town  council  or  corporation,  in  a  record  book 
to  be  kept  (or  the  purpose;  and  in  reference  to  the  violation  of  these  regulations  by  the 
ovnen,  and  to  the  trial  and  punishment  of  them  and  of  other  persons  for  excess,  ill- 
tmtmeot,  or  cruelty  towards  the  sUvcs.  Although  this  cednla  was  officially  acted  upon 
ta  THmtUd,  in  respect  to  the  feeding,  clothing,  treatment,  protection  under  the  especial 
■nMHotment  of  the  Syndic  Procurator  Qeneral,  held,  until  recently,  by  His  Majesty's 
Atloniey  General  of  Trinidad;  and  the  correctional  punishment  of  tlie  slaves,  and  in 
vvapect  to  their  annual  return  or  registry  on  oath,  as  above-mentioned,  it  does  not  appear 
to  have  been  legally  in  force  in  the  iskind,  unless  in  so  far  as  it  was  afterwards  confirmed 
H  an  order  b  council  of  his  late  Majesty  of  the  26th  March  1813,  and  referred  to  bjr  a 
pfoeianiatiaD  of  the  present  Governor  of  Trinidad,  Sir  Ralph  Woodford,  hart  containing 
w^cn  and  regulations  respecting  the  public  gaol  of  the  island. 

This  sappQsition  is  supported  by  a  note  in  a  Spanish  law  work  of  great  utility  and 
Kpate,  entitled  **  TVoIro  de  la  Legi$Uieion  UniverMol  di  E$pana  i  Indias,**  which  contains 
the  ccdaic  in  queition.    In  this  note  it  is  stated^  that  by  a  royal  order,  posterior  to  the 
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Cap.  2.  The  state  of  a  natural  born  subject  (la  naturaleza)  signi- 
fies or  imports  the  duty  imposed  upon  men  with  respect  to  one 
another  by  some  right  or  lawful  reason  of  loving  and  cherishing  each 
other,  L.  1.  tit.  24.  P.  4.  [L.  1.  tit.  24.  P.  4.]  According  to  this  defini- 
tion,  which  comprehends,  generally,  the  obligation  which  natural- 
bora  subjects  are  under  .towards  those  to  whom  they  are  bound  by 
some  lawful  cause  or  motive,  the  ten  modes  of  acquiring  the  rights  of 
a  natural-bora  subject,  expressed  in  L.  2.  tit.  24.  P.  4.,  [L.  2.  tit.  24. 
P.  4.]  take  place;  but  all  of  them  not  being  Within  the  scope  of  our 

eedula^  the  fulfilment  or  enforcement  of  the  latter  was  directed  to  be  sospended  until  the 
furtber-to-be^xpressed  pleasure  or  direction  of  the  king  of  Spain.  No  such  subsequent 
expression  of  the  royal  will  appears  to  have  emanated  from  his  Spanish  majesty.  In 
further  corroboration  of  the  opinion  hereinbefore  hazarded,  it  may  be  added,  that  thia 
royal  cedula  is  not  incorporated  in  the  edition  of  the  laws  of  Spain,  entitled  Novisima 
JUcopilacion  de  las  Leye$  de  Espana^  and  that  by  a  notice  to  the  title  of  laws  in  this 
compilation,  it  is  declared,  that  the  laws  and  ordinances  in  the  previous  edition,  entitled 
^  Nueva  Recopilacion  de  las  Leyes  de  Espana"  not  inserted  in  the  Novisima,  are  pur- 
posely omitted  by  reason  of  being  obsolete,  repealed,  or  useless. 

The  firdt  British  enactment  on  the  subject,  in  point  of  time,  is  an  ordinance  of  the  late 
General  Sir  Thomas  Picton,  then  governor  of  Trinidad,  dated  June  30,  1800,  about  two 
years  and  a  half  after  its  conquest  by  the  British  arms.  This  ordinance  evinces,  in  its 
provisions,  much  practical  humanity  and  solid  advantage  in  regard  to  tiie  slaves. 

Subsequently  to  this  ordinai\pe,  appeared  the  order  in  council  of  the  26th  of  March, 
1812,  establishing  a  public  registry  for  the  registration  and  enrolment- of  the  names  and 
descriptions  of  all  persons  then  being,  and  thereafter  to  be  held  in  a  state  of  slavery  within 
the  island  of  Trinidad,  and  of  the  deaths  and  births  of  all  such  slaves.  The  period  of 
registry  directed  to  be  annual  by  this  order  in  council,  was  made  triennial  by  a  subae- 
quent  one  of  the  18th  Sei»tember,  1816.  Further  effect  was  given  to  the  order  in  council 
of  the  26lh  of  March,  1812,  by  an  act  of  the  British  Parliament,  59  G.  3.  e,  120. 

More  recent  regulations  and  changes  with  respect  to  slaves  have  been  made  by  the 
order  in  council  of  the  16th  September,  1822,  providing  for  the  administration  of  criminal 
justice,  by  which  the  discretionary  admission  by  the  court  of  their  testimony  in  criminal 
cases  was  first  legalised;  by  an  order  in  council  of  the  10th  March,  1824,  and  by  a  pro- 
clamation of  the  colonial  government  founded  on  the  latter.  Some  modifications,  or 
explanations,  in  regard  to  the  order  in  council  of  the  lOlh  March,  1824,  have  been  made 
or  given,  in  a  circular  issued  on  the  subject  by  Sir  R.  Woodford,  governor,  in  conformity 
wiui  instructions  from  Earl  Bathurst,  His  Maje8ty*s  Secretary  of  State  for  the  Colonies. 
This  circular,  which  has  been  taken  from  the  Times  newspaper  of  the  18th  November, 
1824,  will  be  found  in'tlie  Appendix,  with  tlie  several  British  orders  in  council,  and 
enactments  hereinbefore  adverted  to,  vide  Appendix,  B.  C.  D.  E.  F.  G.  H.  I. 

To  those  who  take  an  interest  in,  questions  connected  with  this  subject,  it  may  prove  a 
source  of  satisfaction  to  be  informed,  that  by  the  laws  in  force  and  practice  in  Triniditd, 
and  which  existed  previously  to  the  promulgation  of  any  of  the  British  enactments, 
before  noticed,  omnes  liberi  prasumuntur  nisi  constet  de  servitute,  that  although  the 
owners  of  slaves,  and  the  managers,  or  mayordomos,  appointed  by  the  owners,  to  whom 
the  power  was  by  those  laws  restricted,  could  inflict  on  the  slaves  correctional  punish- 
ment  to  the  limited  extent  permitted,  fbr  domestic  offences,  if  they  exceeded  in  this,  by 
causing  grievous  contusion,  effusion  of  blood,  or  mutilation  of  member,  in  addition  to  thie 
pecuniary  penalties  provided,  they,  as  also  all  other  persons  who  ill-tieated  or  injured  a 
slave,  were  subject  to  a  criminal  prosecution  before  the  ordinary  tribunals  of  the  colony, 
at  the  instance  of  the  Syndic  Procurator  General,  the  official  protector  of  slaves,  and 
liable  to  the  punishment,  corresponding  to  the  injury  or  offence,  as  though  the  slave  were 
a  free  person:  besides  which,  that  in  the  case  of  the  owner  being  the  offender,  the  slave 
was  directed  to  be  confiscated  and  sold  to  another  owner,  if  able  to  work,  and  his  value 
or  proceeds  applied  to  a  public  purpose:  and  if  the  slave  was  incapable,  or  unfit  to  be 
sold,  the  owner,  without  having  the  slave  returned  to  him,  or  to  his  manager,  guilty  of 
the  excess  or  injury,  was  bound  to  furnish  or  advance  for  the  daily  sustenance  and  cloth* 
ing  of  the  slave,  daring  life,  a  sufficient  sum  to  be  fixed  by  the  judge. 
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present  consideration,  on  account  of  some  of  them  appertaining  to 
the  laws  of  nations,  and  by  reason  of  others  being  subject  to  the 
jarisdiction  of  the  magistrate,  we  will  preserve  an  entire  silence  as  to 
the  first;  and  with  respect  to  the  last,  will  treat  of  them  in  their 
respective  places,  contenting  ourselves,  at  present,  with  describing  as 
a  natural-bom  subject  of  these  kingdoms  <<  the  person  who  is  a  native 
of  them,  or  bom  of  parents  both  of  whom  were,  or  at  least  the  father 
was,  bom  therein,  or  had  obtained  a  domicile  in  them,  and  had 
besides  lived  at  least  ten  years  therein,*  according  to  the  suppletory 
law,  L.  19.  tit  3.  lib.  1.  Rec.  [L.  7.  tit  14.  lib.  1.  Nov.  Rec] 

§  1.  Hence  it  follows,  1st,  That  there  are  two  modes  of  acquiring 
the  rights  of  a  natural-born  subject,  either  by  having  been  bom  in 
these  kingdoms,  or  by  being  the  child  of  a  father,  a  native  thereof; 
or  of  parents  who  have  resided  therein  ten  years,  with  the  intention 
of  domiciliating  there,  L.  19.  tit  3.  lib.  1.  Rec.  [L.  7.  tit  14.  lib.  1. 
Nov.  Rec.]  2d,  That  if  the  father  shall  have  been  absent,  or  abroad 
in  the  service,  or  by  order  of  the  king,  and  during  such  absence  shall 
have  had  a  child  bom  out  of  the  kingdoms,  it  shall,  notwithstanding, 
be  a  natural-bom  subject,  as  being  considered  as  though  born  in 
Spain,  L.  19.  tit  3.  lib.  1.  Rec,  [L.  7.  tit  14.  lib.  1.  Nov.  Rec]  3d, 
That  this  is  imderstood  as  with  respect  to  natural  and  lawful  chil- 
dren; for  with  respect  to  spurious  children,  {espurios,Y  it  is  [  22  ] 
necessary  that  both  their  father  and  mother  shall  have  been  born,  or 
have  domiciled  in  the  kingdom  for  ten  years,  in  order  to  their  acquir- 
ing the  rights  of  natural-bom  subjects,  L.  19.  tit  3.  lib.  1.  Rec,  [L.  7. 
tit.  14.  lib.  1.  Nov.  Rec] 

By  reason  of  this  state,  (naturalidady)  there  arise  between  the 
king  and  his  natural-born  subjects  certain  obligations  which  belong 
to  public  law.     See  P.  2.  from  tit  2.  to  tit.  21. 

§  2.  The  rights  of  a  natural-born  subject  having  been  acquired, 
Ist,  The  person  so  acquiring  them  is  capable  of  holding  public  em- 
ployments and  posts.  2d,  He  is  obliged  to  do  or  grant  to  the  king 
all  that  is  enjoined  by  P.  2.  from  tit  12.  to  tit  31.'*  3d,  He  cannot 
be  sued  out  of  the  kingdom,  Aut  3.  tit  8.  lib.  1.  Rec.  [Nota  3.  tit 
29.  lib.  4.  Nov.  Rec]  He  is  prohibited,  under  pain  of  loss  of  property 
and  perpetual  banishment,  from  going  out  of  the  kingdom  for  the  pur- 
pose of  study,  excepting  in  the  universities  of  Bologna,  Coimbra,  Rome, 
and  Naples,  L.  25.  tit  7.  lib.  1.  Rec,  [L.  1.  tit  4.  Ub.  8.  Nov.  Rec]  But 
the  reasons  for  this  enactment  having  ceased,  we  apprehend  it  is  not 
now  observed.  5th,  Natual-bom  subjects  cannot  wear  other  clothes 
than  those  manufactured  in  the  kingdom,  Aut  7.  tit  2.  lib.  5.  Rec* 
A  most  excellent  law,  but  totally  unobserved. 

*  yii(L.l.titll.lib.6.  Nw  Ree, 

*  Begotten  on  a  woman  who  has  promiicnons  intercoane  with  many  men.  FiiU  L. 
1.  tit  15.  P.  4. 

*  Tbete  duties  are  too  nomerons  for  the  snbject  of  a  note ;  and  I  mntt  refer  the  reader, 
wiio  it  deainras  of  more  perticnlar  information,  to  the  reference  in  the  text 

*  OmttlMl  in  AMfiflM  Ree. 
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§  3.  The  rights  of  a  natural-bom  subject  may  be  lost  or  renounced, 
1st  by  five*  modes  or  ways.  1st,  By  treason  against  the  king;  and 
this  includes  the  forfeiture  of  property  and  honors,  or  titles,  (mer- 
cedes,)  L.  5.  tit.  24.  P.  4.  [L.  5.  tit.  24.  P.  4.]  2d,  If  the  king  machi- 
nates the  death  of  a  natural-bom  subject  without  justice  or  law. 
3d,  If  he  denies  him  justice.  4th,  If  he  dishonors  his  wife,  L.  5.  tit 
24.  P.  4.  [L.  5.  tit.  24.  P.  4.]  These  three  last  may  have  given  rise 
to  the  5th,  which  consists  in  the  denaturalisation,  {desnaturaliza* 
ciouy)  or  voluntary  renunciation  of  his  rights  and  allegiance  by  the 
natural-bom  subject.^  By  which  all  reciprocal  obligations  between 
the  sovereign  or  lord  and  the  subject  cease;  because  denaturalisation 
signifies  or  implies,  as  it  were,  the  relinquishment  of  or  separation 
from  that  natural  tie  or  obligation  which  links  the  subject  with,  or 
binds  him  to  his  sovereign  or  lord,  or  the  land  in  which  he  lived,  L. 
5.  lit  24.  P.  4.  [L.  5.  tit  24.  P.  4.] 

§  4.  Powerful  or  weighty  reasons  were  not  wanting  for  the  exclu- 
sion, by  our  legislators,  of  aliens  or  foreigners  firom  public  and  eccle- 
siastical employments,  and  the  obliging  them  to  the  performance  of, 
or  compliance  with,  certain  things  which  were  necessary  to  their 
good  government.  Therefore  it  hath  been  determined,  1st,  That 
they  cannot  obtain  the  appointment  of  alcade  or  magistrate,  the 
government  of  cities  or  towns,  nor  be  sworn  regidors.  LI.  2.  and  27« 
tit.  3.  lib.  7.  Rec.  [L.  2.  tit.  5.  lib.  7.  Nov.  Rec.]  2d,  That  they  can- 
not obtain  ecclesiastical  benefices  nor  pensions  relating  or  annexed  to 
them,  LI.  14.  15.  17.  18.  and  25.  tit  3.  lib.  1.  Rec.  [LI.  1.  and  2.  tit 
14.  note  2.  tit  14.  and  L  1.  tit  13.  lib.  1.  Nov.  Rec.]  3d,  That  no 
gifts  nor  transfers  of  towns,  castles,  or  jurisdictions,  or  manors,  may 
be  made  in  their  favors,  LI.  1  and  2.  tit.  10.  lib.  5.  Rec.  [LI.  6.  and 
7.  tit  5.  lib.  3.  Nov.  Rec.]    4th,  That  they  shall  not  be  put  in  pos- 

[23  ]  session  of  any  commandery,  {encomiendaj)  Auto.  6.  tit  3. 
ib.  1.  Rec^  5th,  And  in  order  that  these  laws  should  be  inviolable, 
it  is  prohibited  to  grant  the  rights  of  naturalisation  to  foreigners,  and 
the  nation  {elreyno)  is  commanded  not  to  consent  thereto,  L.  36.  tit 
3.  lib.  1.  Rec.  [L.  4.  tit  14.  lib.  1.  Nov.  Rec.]  6th,  That  they  cannot 
be  exchange  nor  mercantile  brokers,  L.  7.  tit  16.  lib.  5.  Rec.  7th, 
That  ignorance  of  the  royal  cedulas,  proclamations,  and  edicts,  &c. 
with  respect  to  the  exportation  and  importation  of  articles  forbidden 
gr  prohibited,  custom-house  fees  or  duties^  &c.  will  not  excuse  or 
avail  them,  Bobadilla  Polit.  L.  4.  C.  5.  N.  71.  See  L.  15.  tit  1.  P. 
1.  [L.  15.  tit  1.  P.  1.]  8th,  That  they  shall  only  use  the  clothes 
which  they  bring,  contrary  to  the  ordinance  respecting  clothes,  for 
the  space  of  six  months  after  they  enter  Spain,  L.  1.  Cap.  17.  tit  12. 

*  The  law  referred  to,  L.  5. tit  24.  P.4.  in  the  text,  epecifiee  only  four,  at  deet  the  teiEt 
itself. 

1  This  is  not  consonant  with  the  notions  entertained  respecting  the  daties  of  allef^ce 
in  Groat  Britain.    Tide  1.  Blae.  Com.  p.  369.  15.  ed. 

8  I  suppose  this  law  is  obsolete,  as  it  is  not  to  be  found  in  the  Not.  Rec;  and  by  Nota  1. 
tit  33.  lib.  11.  Nova  Ree.  this  law  is  stated  to  be  obsolete. 
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lib.  7.  See.  [L.  1.  tit.  13.  lib.  6.  §  17.  Nov.  Rec]  9th,  That  foreign 
pedlers  shall  not  walk,  the  streets  for  the  purpose  of  selling,  &c. 
Aut  1.  tit  20.  Hb.  7.  Bee.  [L.  1 1.  tit.  5.  lib.  9.  Nov.  Rec]  10th,  That 
they  cannot  have  shambles,  nor  bakers'  shops,  nor  fish  markets,  in 
the  towns,  L.  2.  tit.  3.  lib.  7.  Bee,  [L.  2.  tit.  5.  lib.  7.  Nov.  Rec] 
11th,  But  they  shall  not  pay  tribute-money  {moneda  forera)  if  it 
appear  that  they  have  dwelt  at  least  three  years  out  of  the  kingdom, 
L  7.  tit  33.  lib.  9.  Ree,^ 

Under  another  more  confined  signification  we  understand  by  the 
foreigners  of  a  province  those  who  are  not  bom  in  it;  and  under  this 
meaning  the  charters  or  particular  laws  of  Arragon  prohibited  any 
foreigner  from  obtaining  employments  or  places  of  dignity  in  the 
kingdom.  But  king  Philip  V.  by  a  decree  of  7th  July,  1723,  which 
is  embodied  in  Auto  30.  tit.  2.  lib.  3.  Bee.  [L.  5.  tit.  14.  lib.  1.  Nov. 
Rec.]  commanded  that  all  persons  born  in  the  other  dominions  of 
Castillo  should  be  admitted  equally  to  these  offices  or  employments 
in  his  kingdom,  leaving  in  force  the  law  of  Mallorca,  (Majorca)  which 
directs  that  no  one  except  a  Mallorquin  {native  of  Majorca,)  can 
obtain  any  dignity  or  place  of  profit  in  their  church,  Aut.  30.  tit  2. 
lib.  3.  Bee.  fL.  5.  tit  14.  lib.  I.  Nov.  Rec] 

Cap.  3.  The  second  division  of  men,  according  to  their  civil  state 
or  capacity,  is  into  nobles,  knights,  gentry,  or  persons  descended  from 
nobility,  {hidalgos),  and  plebeians.  Our  laws  clearly  distinguish  these 
four  classes,  as  will  be  seen  in  the  course  of  this  chapter. 

§  1.  We  may  define  nobility,  a  union  of  good  actions,  to  which 
our  ancestors  gave  the  denomination  of  gentility,  {gentiiidad)]  which 
shows  as  it  were  a  nobleness  of  temper  or  goodness.  This  is  [  24  ] 
infenred  from  L.  2.  tit  21.  P.  2.  [L.  2.  tit  21.  P.  2.]  which  distin- 
guishes three  sorts  of  nobility  or  nobleness,  that  by  lineage,  by  wis- 
dom, and  actions.  The  nobleness  of  actions  joined  with  that  of  line- 
age is  accounted  the  most  distinguished  or  the  best,  L.  2.  tit  21.  P.  2. 
[L.  2.  tit  21.  P.  2.]  and  the  latter  without  the  former  loses  much  of 
Its  yalae  or  consideration,  L.  6.  tit  9.  P.  2.m  There  is  another  sort 
of  nobility  by  possession,  which  is  acquired  by  title  of  twenty  years, 
L.  8.  tit.  11.  lib.  2.  Bee.  [L.  4.  tit  27.  lib.  11.  Nov.  Rec]  which 
alters  L.  1.  tit  7.  lib.  5.  Bec,^  [L.  1.  tit  17.  lib.  10.  Nov.  Rec] 
which  required  forty  years.  This  class  of  nobles  most  respected  or 
valued,  is  that  which  is  noble  by  birth,  actions,  or  wisdom;  and  it  wiR 
be  found  that  the  nobles  of  this  class  are  and  ought  to  be  preferred 
to  the  great  offices  of  state,  L.  2.  tit  9.  P.  2.  [L.  2.  tit.  9.  P.  2.];  hav- 
ing  been  held  in  such  estimation  from  the  beginning  of  our  monarchy, 
that  when  the  crown  was  given  by  election  to  any  of  the  Goths,  no- 
bility was  necessary  to  his  election  as  king,  L,  8.  Frol.  del  Fuero 
Juzgo. 

•OtMolete. 

••  OmiUed  in  NovUima  Reeop. 

"  See  in  this  Uw  the  distinction  and  qoalities  of  a  Rieo  omt, 

»  P^Ueiot  obeerrea,  thnt  this  low  doeii  not  treat  of  nobility,  but  of  aoroe  of  the  rtnooi 
of  proof  in  rcapect  to  entailed  property. 
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For  which  reason  the  nobles  enjoy  many  privileges  and  exemp- 
tions, which  may  be.  reduced  to  three  kinds,  1st,  Exemption  from 
payment  of  common  tributes,  or  taxes,  2d,  Exemption  from  torture** 
and  imprisonment  for  civil  debt.**  3d,  The  exemption  from  being 
obliged  to  retract  any  insult  which  they  had  offered. 

The  first  who  exempted  the  nobles  from  the  payment  of  taxes  was 
Count  Don  Sancho,  Garcia  de  NobiliL  Glos.  6.  n.  8.  This  privilege 
will  be  found  confirmed  by  LI.  7.  9.  tit.  11.  lib.  2.  and  10.  tit.  2. 
lib.  6.  /?cc.;  [L.  3.  tit.  2.  lib.  6.  and  L.  2.  tit.  27.  lib.  11.  Nov.  Rec. 
and  L.  1.  tit.  2.  lib.  6.  Nov.  Rec.];  although  L.  19.  tit  14.  lib.  6. 
Rec.  [L.  5.  tit  18.  lib.  6.  Nov.  Rec.]  directs  that  they  shall  contri- 
bute to  public  works.  This  exemption  from  the  payment  of  taxes 
extends  to  the  widow  of  the  noble,  because  she  ought  to  be  honored 
as  her  husband  was,  L.  9.  tit  11.  lib.  2.;  and  L.  25.  tit  11.  lib.  5. 
Rec;  [L.  2.  tit  27,  lib.  11.  Nov.  Rec.  and  L.  8.  tit  5.  lib.  9.  Nov. 
Rec] ;  and  it  ceases  upon  her  marrying  one  who  is  liable  to  pay  taxes, 
but  reverts  upon  her  on  again  becoming  a  widow,  L.  9.  tit  11.  Lib. 
2.  Rec.  [L.  2.  tit  27.  lib.  11.  Nov.  Rec]  The  ancient  solemnity 
must  be  observed  to  which  Villadiego  refers  in  L,  8.  Prol.  del  Fu- 
era  Juzgo^  n.  S2.y  as  necessary  to  restore  her  to  the  enjoyment  of  this 
privilege. 

The  exemption  from  imprisonment  contained  in  L.  4.  tit.  2.  lib.  6. 
Rec."  [L.  2.  tit.  2.  lib.  6.  Nov.  Rec]  ceases,  1st,  If  the  noble  re- 
nounces it  with  a  solemn  oath,*^  FiUadiego  a  L.  8.  ProL  del  Fuero 
JuzgOj  n.  64.  2d,  If  at  the  time  of  contracting  the  civil  debt,  he 
concealed*^  the  fact  of  his  nobility  from  the  contracting  party,  Gomez 
[^S"]  on  L.  79.  of  Toro^  n.  4.  3d,  If  the  noble  is  made  collector  of 
royal  tributes  or  taxes,  LI,  14.  4.  tit  2.  lib.  6.  Rec.  [LI.  15.  and  2.  tit 
2.  lib.  6.  Nov.  Rec]  4th,  If  the  debt  proceeds  from  crime  or  quasi 
crime;  L.  10.  tit.  2.  lib.  6.  Rec;  [L.  10.  tit  2.  lib.  6.  Nov.  Rec];  in 
which  case  a  better  prison  is  allotted  to  the  noble  than  the  common 
one  for  the  people,  L.  11.  tit  2.  lib.  6.  Rec  [L.  11.  tit  2.  lib.  6. 
Nov.  Rec]  As  recanting  or  giving  oneself  the  lie  was  always 
accounted  a  disgraceful  thing,  the  law  was  desirous  of  excepting  the 
nobles  from  such  punishment,  L.  2.  tit  10.  lib.  8.  Rec.  [L.  7.  tit.  27. 
lib.  7.  Nov.  Rec]  Villadiego  on  L.  6.  tit  3.  lib.  12.  del  Fuero 
JuzgOj  n.  16.    Another  very  particular  privilege  of  the  nobles  is, 

i>  See  also  L).  13.  and  14.  tit  2.  lib.  6.  Aod.  Ree. 

M  Except  for  dues  to  the  crown.  Vide  LI.  2.  and  15.  tit  2.  lib.  6.  Not,  Rec.  In  re- 
spect to  arrest  and  imprisonment  for  civil  debt,  or  in  civil  ca  pcs,  as  regards  persons  re- 
siding in  Trinidadf  tide  Order  in  Council,  16lh  September,  182*2.    Appendix  J. 

i«  Read,  as  pointed  out  by  Paloeioa,  L.  14.  ihid.  [L.  15.  tit  2.  lib.  6.  Not.  Rec,] 

1^  PalacioB  observes,  that  the  noble  cannot  renounce  this  privilege,  since  be  is  forbiddea 
hj  L.  14.  tit  2.  lib.  6.  Rec.  [L.  15.  tit  2.  lib.  6.  Not.  Rec]  under  pain  of  such  renunci- 
ation beingf  nulh  that,  consequeutly,  the  oath  cannot  confirm  a  thing  which  does  not  ex- 
ist, for  that,  as  enacted  by  L.  28.  tit  11.  P.  5.  no  covenant  which  is  against  law  shall  be 
binding  or  enforced;  although  made  under  a  penalty  or  oath. 

>7  Or  rather,  if  he  denied  the  fact:  but  it  was  otherwise  if  the  creditor  was  aware  of 
the  fact  of  nobiUty,  or  the  party  contracting  was  himself  ignorant  of  it  Vide  tlie  refer- 
once  in  the  tcit 
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that  the  officers  of  justice  cannot  break  open"  their  house,  L,  61.  tit. 
4.  lib.  2.  Rec.  [L.  14.  tit.  2.  lib.  6.  Nov.  Rec.] 

As  doctors  compose  the  second  class  of  nobles  treated  of  by  L.  2. 
tit.  21.  P.  2.,  [L.  2.  tit.  21.  P.  2.]  it  is  not  surprising  that  they  should 
also  enjoy  an  exemption  from  taxes,  LI.  8.  9.  tit  6.  lib.  1.  Rec.^''  f  L. 
2.  tit  17.  lib.  6.  and  L.  7.  tit  5.  lib.  1,  Nov.  Rec.]  But  this  does 
not  extend  to  bachelors,  L.  2.  tit.  14.  lib.  6.  Rec,  [L.  10.  tit.  18.  Lib. 
6.  Nov.  Rec],  nor  to  the  illegitimate  or  natural  children  of  nobles  and 
descendants  of  nobility  {hijosdalgo)^  L.  20,  tit  11.  Lib.  2.;  and  L.  9. 
tit  8.  Lib.  5.  Rec*>  [L.  6.  tit.  5.  lib.  10.  and  L.  1.  tit.  5.  lib.  10. 
Nov.  Rec] 

§  2.  Having  explained  the  meaning  or  nature  of  nobility  in  gene- 
ral, we  now  are  about  to  point  out  its  particular  degrees,  treated  of 
by  our  laws.  In  the  first  place,  we  will  distinguish  the.  landed  {de 
ioiur)  from  the  titled  {tiiulada)  nobility,  although  the  latter  includes 
the  former.  By  land  (solar)  is  understood  the  demesne  with  a  house 
situate  in  a  strong  or  fortified  place  {iierra)  in  the  mountain,  accord- 
ing to  Garcia  de  NobiL  Gloss.  18.  n.  35.  This  class  of  nobility, 
possessed  of  a  mansion  house  and  land,  has  been  always  held  in 
much  estimation. 

Titled  nobility  is  distinguished  by  the  titles  of  duke,  marquis,  count 
and  viscount  The  Goths  introduced  into  Spain  the  title  of  duke, 
appropriated  to  the  greater  generals  of  the  army,  named  by  the  em- 
peror, and  wherefore  L.  11.  tit  1.  P.  2.  [L.  11.  tit  I.  P.  2.]  observes, 
that  duke  is  as  the  chief,  or  leader  of  an  army,  who  received  this 
command  formerly  from  the  hand  of  the  emperor,  Hernan  de  Mexia^ 
in  Lib.  1.  c.  75.  of  his  peerage,  {Nobiliario)^  treats  of  his  privileges, 
which  were  numerous,  and  were  annulled  by  L.  8.  tit.  1.  lib.  4.  Rec 
[L  15.  tit  1.  lib.  6.  Nov.  Rec] 

The  title  of  marquis  for  some  time  mamtained  precedence  over  that 
of  count,  Salazar  de  Mendoza,  Origen  de  las  Dignid.  segl.  de  Cas^ 
tiUa,  Lib.  3.  c  14.,  according  to  L.  11.  tit  1.  P.  2.'[L.  11.  tit  1.  P.  2.] 
A  marquis  was  lord  of  some  extensive  territory  on  the  borders  [  26  ] 
of  the  kingdoms.  It  is  said  that  this  word  is  derived  from  the  Ger- 
man Marchgraphj  which  signifies  captain  of  a  frontier.  Alluding 
to  this  Don  Bernardo,  Count  of  Barcelona,  in  a  charter  of  794,  is 
called  duke,  count,  and  marquis  of  the  Spains.  MendozOy  same  work. 
Mexioy  Lib.  1.  c  76.  treats  of  its  pre-eminence. 

Count  is  the  companion  who  attends  the  emperor,  or  king,  daily 

»•  Pclsdot,  properly,  here  obeenres,  that  the  law  cited  in  the  text,  [L.  61.  tit  4.  Lib.  2. 
Hec;  or  L.  14.  tit  2.  Lib.  6.  Nw.  Rec.'\  makes  use  of  the  word  ^executor:*'  the  correct 
trtnsUtJon  therefore  is,  that  the  officers  ot  justice  cannot  take  in  execution  or  levy  upon 
the  dwelling-house  of  a  noble;  bat  vide  order  in  council,  16th  September,  1822.  Appen- 
<x  J. 

»•  These  laws,  L.  2.  tit  17.  lib.  6.  and  L.  7.  tit  5.  lib.  1.  Nw,  Rec.  do  not  appear  to 

'^  L.  1.  tit  5.  Lib.  10.  Nov.  Rec.  does  not  9cem  to  apply,  but  L.  6.  tit  5.  Lib.  10.  iVbv^ 
1^.  does  apply,  and  supports  the  position  in  tlie  text 
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performing  for  him  some  particular  or  distinguished  service,  L.  11.  tit. 

1.  P.  2.  [L.  11.  tit.  1.  P.  2.] 

This  title  is  more  ancient  in  Spain  than  those  of  duke  and  marquis. 
Mexioj  Lib.  1.  c.  77.  In  the  time  of  the  Roman  dominion  or  gov- 
ernment, the  governors  of  Spain  were  distinguished  by  the  title  of 
counts;  and  thus  Dioclesian  and  Maximilian  in  L.  14.  Cod.  de  Fid. 
instrum.,)called  Severus,  Count  of  Spain.  In  the  time  of  the  Goths, 
the  title  of  count  was  given  to  the  governors  and  magistrates  of  pro- 
vinces, as  also  to  the  principal  oflScers  of  the  royal  household;  and  for 
this  reason  the  title  of  count  was  held  in  greater  estimation  than  that 
of  duke.  Mendoztty  same  work,  Lib.  3.  c.  5.  At  present,  counts 
and  dukes  are  appointed  to  the  council  of  the  king,  L.  4.  tit  4.  lib. 

2.  Rec.  [L.  9.  tit.  3.  lib.  4.  Nov.  Rec]  which  points  out  the  reason. 
Viscounts  were  the  elder  sons  of  counts  (Afcarm,  same  work,  lib.  1. 

c.  78.);  and  they  were  so  called  because,  according  to  L.  IL  tit.  1.  P. 
2.  [L.  11.  tit.  L  P.  2,],  the  viscount  is  the  officer  who  supphes  the 
place  of  count. 

By  the  ordinance  respecting  the  styles  of  address,  which  is  L.  16. 
tit.  1.  lib.  4.  Rec.  c.  14.  [L.  1.  tit  12.  lib.  6.  Nov.  Rec.],  the  grandees, 
marquises,  and  counts  are  alone  entitled  to  the  address  of  my  lord 
(seftoria):  wherefore  it  is  out  of  mere  courtesy  that  of  excellency  is 
now  given.** 

All  these  nobles  administer  justice  in  their  estates  and  seignories 
by  privilege  and  custom,  and  in  no  other  way,^  L.  12.  tit  1.  P.  2. 
[L.  12.  tit.  1.  P.  2.]  This  jurisdiction  does  not  extend  to  the  making 
laws,  nor  to  the  granting  the  privileges  of  lawful  birth,  L.  12.  tit.  1. 
P.  2.  [L.  12.  tit  1.  P.  2.] 

The  title  of  *'  infamon^*  was  also  introduced  into  Castillo,  which 
corresponds  with  the  ca fanes  and  varvasores  of  Italy.  The  infanzoa 
[  27  ]  cannot  exercise  authority  and  jurisdiction  without  special  pri- 
.vUege,  L.  13.  tit  1.  P.  2.  [L.  13.  tit  1.  P.  2.] 

§  3.  Knights  constitute  another  class  of  nobility.  They  owe  their 
institution  to  the  Gothic  kings,  who  being  such  warriors  and  chief- 
tains (caudillosos)y  rewarded  the  desert  of  valor  and  arms.  In  the 
beginning,  knights  were  chosen  one  out  of  every  thousand,  and,  com- 
monly, men  of  the  greatest  strength  and  courage,  such  as  huntsmen, 
smiths,  and  butchers,  &c.,  were  selected  for  this  post,  L.  2.  tit.  21.  P. 
2.  [L.  2.  tit  21.  P.  2.]  But  these  being  found  to  conduct  themselves 
without  any  sense  or  impulse  of  honor,  on  account  of  the  meanness 

2«  PalacioB  (1)  remarks,  that  by  a  royal  decree  of  the  5th  January,  1786,  and  by  another 
of  the  I6th  May,  1788,  the  grandees  (^grandea)  are  not  only  entitled  to  the  address  of 
**  excellency,**  but  of"  most  excellent  lord"  {excelenlinmo  senory,  which  should  be  used  to 
designate  them  in  letters  or  writings;  that  they  long  previously  received  the  address  of 
*♦  excellency"  by  unwritten  law,  or,  which  is  the  same,  by  custom.  That  the  same  law 
[L.  16.  tit  1.  lib.  4.  Rec.;  L.  I.  tit  13.  lib.  6.  Nov.  Rec.]  points  out  something  of  this  ia 
these  words,  **  nor  excellency  to  any  person  who  is  not  a  grandee.**  The  learned  pro- 
feasor  means  the  prohibition  in  the  law  to  address  any  other  but  a  grandee  by  this  style. 

22  They  cannot  make  laws,  nor  establish  new  customs,  without  the  consent  of  tho 
people  (pueblo). 
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of  their  birth,  afterwards  knights  were  chosen  from  among  persons 
of  honorable  and  respectable  lineage;  who,  as  they  were  people  of 
worth  {de  bien)f  which  is  the  same  as  property  (atgo)^  were  called 
huotdaigo  L.  2.  tit.  21.  P.  2.  [L.  2.  tit.  21.  P.  2.]  To  these  species 
of  knights  was  given  the  appellation  of  the  gilded  spur.  Oarcia  de 
NobiL  GL  1.  N.  52.  They  then  began  to  be  more  respected;  and  to  this 
sitiiation,  or  state,  is  the  definition  of  knighthood  adapted  by  L.  1.  tit. 
21.  P.  2.  [L.  1.  tit  21.  P  2.],  when  it  says  that  it  is  the  association 
of  noble  men,  who  were  appointed,  or  formed,  to  defend  the  country. 
They  were  more  respected  than  other  military  men,  and  were  called 
knights  {caballeros)y  on  account  of  its  being  more  honorable  to  go 
OD  horseback  (4  caballo)^  than  on  any  other  beast,  L.  1.  tit.  21.  P.  2. 
[L  1.  tit  21.  P.  2.] 

To  distinguish  more  particularly  this  noble  class,  the  laws  laid 
down  certain  ceremonies  for  the  investiture  of  a  knight  who  possessed 
the  requisite  qualifications.  He  was  obliged,  the  day  before  he  was 
invested,  to  keep  watch  in  the  church,  and  to  prepare  by  washing, 
deaniog,  and  clothing  himself  in  the  b€»st  possible  manner,  L.  13.  tit 
21.  P.  2.  [L.  13.  tit  21.  P.  2.]  After  hearing  mass,  the  person  who 
vas  arming  him,  asked  him  if  he  wished  to  be  a  knight,  and  having 
answered  in  the  affirmative,  he  put  on  his  spur,  and  girthed  on  his 
sword  upon  his  waist,  with  his  head  uncovered;  and,  unsheathing 
his  sword,  he  swore  to  be  faithful^  to  God,  to  his  king,  and  to  his 
country.  Inunediately  the  knights  who  were  assembled  gave  huu  a 
slap  on  the  neck  and  a  kiss,  L.  14.  tit  21.  P.  2.  [L.  14.  tit  21.  P.  2.] 
The  sponsor  ungirthed  his  sword,  and  he  was  accounted  either  a  true 
lord  knight,  or  honorable  man,  L.  15.  tit.  21.  P.  2.  [L.  15.  tit  21.  P. 
2.]  The  new  knight  was  marked  with  a  brand  on  the  left^  arm,  and 
his  name  and  lineage  were  inscribed,  with  that  of  others,  in  a  book 
of  the  place  where  he  was  born,  in  order  to  know  when  he  was 
wanting  in  his  duties  or  obligations,  L.  21.  tit  21.  P.  2.  [L.  21.  tit 
21.  P.  2.]  And  it  is  natural  to  conclude,  that  on  this  is  founded  the 
modem  ennactment  of  L.  17.  tit  1.  lib.  6.  Rec.;"  according  to  [  28  ] 
which,  the  audiencias  and  chanceries  ought  to  take  an  inventory  of 
knights. 

In  addition  to  this  degree  of  nobility  {hidalguia)y  in  order  to  being 
made  knights  were  requisite  good  conduct,  pnidence,  wisdom,  grace, 
dexterity,  and  sagacity,  loyalty,  and  skill  in  arms  and  horses,  LL  4, 
5.  6.  7.  8.  9.  and  10.  tit  21.  P.  2.  [LI.  4.  5.  6.  7.  8.  9.  and  10.  tit  21. 
P.  2.]  A  woman  was  excluded  from  conferring  knighthood,  although 
ahe  were  queen,**  as  also  were  the  insane,  the  clergy  and  religious 
persons,  of  a  regular  and  not  of  a  military  order,  L.  11.  tit  21.  P.  2. 

"  L.  14.  Ut  91.  P.  3.,  quoted  in  the  text,  nyi,  the  knight  iwore  to  die,  if  neceenry,  in 
Mnoe  of  bis  lawi,  bis  king,  and  his  conntry. 

**  L.  31.  tit  31.  P.  2n  quoted  in  the  text,  says,  the  right  arm. 

*  Omitted  in  Abv.  Ree. 

"  fiat  as  qoecn  she  might  command  others  to  do  it  Vide  L.  11.  tit  31.  P.  3.  quoted 
■  the  text 
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[L.  11.  tit.  21.  P.  2.]:  neither  could  a  poor  man,  one  deformed,  the 
merchant,  the  traitor,  and  a  person  condemned  to  death,  be  armed 
knights,  L.  12.  tit.  21.  P.  2.  [L.  12.  tit.  21.  P.  2.];  nor  he  who  had 
received  knighthood  unlawfully  or  in  mockery  {por  escamio),  in  these 
three  cases:  1st,  If  the  person  who  armed  him  had  not  authority  to 
do  so.  2d,  If  he  were  unqualified,  and,  knowing  it,  received  knight- 
hood. 3d,  If  he  purchased  or  received  it  through  interest,  L.  12.  tit. 
21.  P.  2,  [L.  12.  tit.  21.  P.  2.];  and  by  a  modem  law  persons  liable 
to  pay  taxes  are  also  prohibited  to  be  armed  or  created  knights,  L.  4. 
tit.  1.  lib.  6.  Rec.*' 

The  obligations  of  newly  created  knights,  who  were  called  nobles 
(nobles),  were,  1st,  To  respect,  honor,  assist,  and  defend  him  who 
conferred  on  them  knighthood;  except  in  the  cases"  declared  by  L. 
16.  tit.  21.  P.  2.,  [L.  16.  tit.  21.  P.  2.]  aqd  also  their  sponsors  of  the 
sword  {pddrinos  de  Espada)  for  three  years,  L.  16.  tit.  21,  P.  2. 
[L.  16.  tit.  21.  P.  2.]  2d,  To  ride  on  horseback,  carrying  no  one 
behind  them.  3d,  To  succor  other  poor  knights,  and  to  defend  what 
was  committed  to  their  charge,  L.  21.  tit.  21.  P.  2.  [L.  21.  tit.  21. 
P.  2.]  4th,  To  take  care  of  their  arms  and  horses,  keeping  a  full 
suit  of  armor  and  besides  a  mule  or  pony,  L.  21.  tit  21.  P.  2.  [L. 
21.  tit.  21.  P.  2.]  and  L.  1.  tit.  1.  lib.  6.  Rec.*'  5th,  To  keep  their  word, 
not  to  tell  a  lie,  and  to  weigh  expressions  in  speaking,  L.  22.  tit.  21. 
P.  2.  [L.  22.  tit  21.  P.  2.]  6th,  They  ought  to  go  to  the  wars  or  to 
send  another  in  their  stead  if  they  have  completed  seventy  years, 
L.  1.  tit  1.  lib.  6.  Rec.» 

In  addition  to  these  obligations,  knights  ought  to  distinguish  them- 
selves above  other  people  in  their  dress,  eating,  drinking,  and  sleepK 
ing.  Their  clothes  ought  to  be  fine,  their  cloak  wide,  reaching  down 
to  their  feet,  and  they  must  put  it  on  when  in  the  cities  or  partaking 
of  dinner  with  others,  LI.  17.  and  18.  tit  21.  P.  2.  [LL  17.  and  18. 
[  29  ]  tit  21.  P.  2.]  Their  food  consisted  solely  of  substanttal  flesh 
eaten  at  night,  it  being  permitted  them  to  take  something  in  the 
morning  in  time  of  war.  Their  drink  was  water  mixed  with  vine- 
gar, the  better  to  quench  their  thirst,  or  wine  and  water.  They 
slept  little  and  on  a  hard  bed,  L.  19.  tit  21.  P.  2.  While  they  ate 
they  had  read  to  them  the  histories  of  great  actions,  or  called  upon 
some  of  the  elders  to  relate  them,  and  they  did  the  same  when  they 
could  not  sleep,  L.  20.  tit  21.  P.  2.  [L.  20.  tit  21.  P.  2.] 

They  enjoyed  many  privileges,  and  the  chief  consisted,  1st,  In 
being  honored  even  by  the  kings.  2d,  That  of  sitting  down  the  first 
in  the  churches  after  the  king  and  prebendaries.  3d,  Of  being 
allowed  to  give  the  embrace  of  peace  {adorar  la  pazfK  4th,  Of 
not  having  any  others  seated  with  them  at  their  table.    5th,  Of  hav- 

«7  Omitted  in  JVoc.  Rec, 

^  The  knowledge  of  the  excepted  casea  alluded  to,  is  of  so  little  use  in  the  present  day, 
that  the  Translator  is  contented  to  refer  the  curious  to  the  law  quoted  in  the  text 
»  Omitted  in  Nw,  Rec,  ^  Omitted  in  Abv.  Rec, 

^'  A  ceremony  used,  it  ii  believed,  in  the  high  mass  in  the  Runiish  church. 
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ing  their  hoases  privileged  from  being  broken  open  by  the  officers  of 
justice,  as  also  their  arras  ant  I  horses  from  being  taken  from  ihem, 
L.  23.  tit  21.  P.  2.^  [L.  23.  tit  21.  P.  2.]  L.  9.  tit  1.  lib.  8.  Rec.*» 
TL.  12.  tit  34.  lib.  12.  Nov.  Rec.]"  6th,  Of  being  exempted  from 
the  payment  of  taxes,  although  they  may  have  been  liable  to  pay 
them,  except  with  respect  to  things  for  which  nobles  (hijosdalgo)  are 
bound  to  pay  taxes,  L.  1.  tit.  1.  lib.  8.  Rec.,^  [L.  7.  tit  34.  Lib.  12. 
Nov.  Rec^],  and  from  exercising  inferior  offices,  L.  3.  tit.  1.  lib.  8. 
Rec«  [L.  3.  tit  34.  lib.  12.  Nov.  Rec.*'];  but  by  L.  1.  tit  1.  lib.  8.» 
Rec  [L.  I.  tit  34.  lib.  12.  Nov.  Rec.^^]  they  were  obliged  to  pay  those 
which  they  were  accustomed  to  do  before  being  made  knights,  as  also 
their  sons.  7th,  The  privilege  of  not  being  subject  to  being  tortured 
except  in  the  case  of  treason.  8th,  Of  not  suffering  an  ignominious 
death;  but  in  cases  of  crime  which  deserved  it,  they  had  their  heads 
cutoff,  or  were  starved  to  death;  but  for  the  crime  of  robbery  they 
▼ere  thrown  into  the  sea.^  9th,  That  of  prescription  not  running 
against  them  when  absent  in  the  service  of  the  king.^  10th,  That 
of  being  permitted  to  make  their  testaments  or  last  wills  without 
flie  solenmities  of  law.  All  which  are  treated  of  by  L.  24.  tit.  21. 
P.  2.  [L.  24.  tit.  21.  P.  2.]  Many  of  these  privileges  subsist  to  this 
day. 

By  L.  1.  tit  1.  lib.  6.  Rec.*^  It  is  ordained  that  these  privileges 
^11  not  descend  to  the  sons  of  knights,  unless  they  were  born  before 
their  fathers  were  armed  or  ordained  knights. 

They  forfeited  these  privileges,  1st,  By  losing  their  arms  at  play  or 
giving  them  away  to  women.^  2d,  By  arming  one  as  knight  who 
▼as  not  entitled  to  such  honor.  3d,  By  being  a  merchant  or  exer- 
cising an  inferior  office  or  calling.  4th,  By  flying  from  battle.  5th, 
By  surrendering  the  castle;  and,  6th,  By  not  succoring  the  king  if 
It  were  possible.  In  these  cases,  in  order  to  disarm  or  degrade  the 
knight,  the  squire  or  shield  bearer  (escudero),  cut  the  sword  from  his 
side  and  untied  the  leather  of  his  spurs,  which  rendered  him  unfit  for 
holding  civil  offices,  as  explained  by  L.  25.  tit  21.  P.  2.  [L.  25.  tit 
21.  P.  2.] 

These  ceremonies  ceased  from  the  period  that  Don  John  II.  [  30  ] 
reserved  to  the  king  alone  the  right  of  arming  or  installing  a  knight, 
onlaining  that  it  shoiild  be  done  by  his  hand,  and  not  by  commission. 


**  A  eeremonj  otcd,  it  it  believed,  in  the  high  mass  in  the  Romish  chnrcb. 

*  Thb  L.  33.  tit  21.  P.  2.  alto  extends  to  them  the  benefit  of  restitution. 

*  This  L.  13.  tit  34.  Lib.  13.  Not.  Rec  does  not  seem  to  apply. 
**  Nor  does  this  L.  7.  tit  34.  Lib.  12.  Nor.  Rec 

"  Nor  L.  3.  tit  34.  Lib.  12.  Nov.  Rec. 

"  Nor  L.  1.  tit  34.  Lib.  12.  Nov.  Rec 

"  Or  were  thrown  to  wild  boasts,  to  be  torn  to  pieces,  or  devoured.  The  reader  will 
probably  think  these  no  very  enviable  sabstitates  for  the  plebeian  mode  of  capital  panisb* 
Bent 

*  Beinf  allowed  the  benefit  of  restitation,  as  stated  in  note  (32). 
**  Omitted  in  Nat.  Ree, 

*  Or  staking,  or  pledging  them  at  taverns. 
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L.  5.  tit.,1.  lib.  6.  Rec.;^*  but  afterwards  the  Catholic  kings  made  it 
common'to  both  king  and  queen,  L.  6.  tit.  1.  lib.  6.  Rec^ 

Formerly  challenges,  duels,  and  combats  were  very  common  among 
the  knights  and  Moors;  as  well  as  between  themselves,  when  occa- 
sion required  them  to  vindicate  their  honor  and  character.  This  is 
mentioned  in  tit.  3.  and  4.  part  7.  tit  12.  del,  lib.  4.  del  Fuero  real; 
and  tit.  9.  lib.  7.  del  Ordenamienio, 

In  modem  times  duels  are  prohibited  under  heavy  punishments  by 
the  decree  of  Don  Philip  V.  of  1716  which  is  Auto  1.  tit.  8.  lib.  8. 
Rec.^  [L.  2.  tit.  20.  lib.  12.  Nov.  Rec] 

From  this  class  of  knights  sprung  the  orders  of  knighthood  so  cele- 
brated in  our  history;  and  although  they  remain  to  this  day,  the 
greatest  part  of  the  formalities  and  solemnities  of  their  institution 
have  ceased,  as  also  the  proofs  and  other  things  which  were  required 
to  invest  them  with  the  insignia. 

Our  laws  make  mention  of  the  knights  who  were  obliged  to  keep 
arms  and  a  horse  in  readiness  for  war  [caballeros  de  premia)^  those 
of  review  and  war  {a/arde^  y  de  guerra),  those  by  virtue  of  military 
service  {pardos)^  and  knights  of  Andalusia,  who  were  obliged  to 
keep  a  horse  and  arms  ready  to  go  and  defend  the  coasts  against  the 
attacks  or  incursions  of  the  Moors  {quantiosos).  By  knights  ofpre- 
mia^  alarde  and  guerra,  it  appears  were  understood  the  other 
knights  of  this  class,  who  were  obliged  to  hold  themselves  in  readi- 
ness to  go  to  war;  who  had  their  privileges,  uses  and  customs,  which 
they  were  ordered  to  observe  by  L.  10.  tit  1.  lib.  6.  Rec.^* 

From  what  circumstance  they  took  the  denomination  of  knights 
pardos  is  not  a  point  ascertained,  and  still  less  so  when  they  had 
tlieir  beginning;  it  only  appears  that,  by  a  charter  of  Leon,  they 
were  allowed  an  exemption  from  taxes  if  they  maintained  arms  and 
horses;  and  it  further  appears,  that  this  description  of  military  asso- 
ciation was  composed  of  persons  who  paid  taxes  (pecheros).  Garcia 
de  Nobilit.  Gloss.  1.  §  1.  n.  56.  DoHa  Juana  and  Don  Carlos  abolished 
in  1518  the  regiment  of  knights  pardosj  which  Cardinal  Ximenes  of 
Cisneros  had  armed,  L.  16,  tit.  1.  lib.  6.  Rec.^ 

The  knights  quantiosos  were  so  called  from  the  fixed  rent  which 
they  were  obliged  to  possess  to  maintain  a  horse  and  arms,  and  to 
[■  31  ]  serve  in  war.  This  for  some  time  was  a  thousand  ducats 
(dttcados)  of  gold,  which  were  equal  to  three  hundred  and  seventy- 
five  thousand  maravedis;  and  once  being  made  knights  of  qnanfia^ 
they  were  obliged  to  maintain  arms  and  a  horse,  and  to  pass  in  review 

*•  Omitted  in  Nm.  Ree,  <2  aIbo  omitted. 

«9  See  also  on  this  subject  LI.  1  and  3^  and  Notes  ]  and  3.  tit.  20.  lib.  IS.  Nov.  Hoc. 

**  A  review  which  took  place  on  the  Ist  of  March  in  each  year,  by  persons  deputed  by 
the  kin^,  of  all  dukes,  counts,  grandees  (ricoa  home$)^  kniglits,  or  squires,  and  other  vas- 
fols  who  held  lands,  or  received  pay,  at  which  they  appeared  well  armed  and  properly 
mounted,  to  show  themselves  ready  for  a  campaign,  if  called  togetlier.  Vide  Cornejo 
Diecionario  real  de  EepanOj  torn.  1.  verb.  Alarde, 

**  Omitted  in  Not.  Rec, 

4«  Omitted  in  Nov,  Rec, 
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twice^  a-year,  L.  12.  tit.  1.  lib.  6.  Rec.'*  Being  only  freed  from  this 
obligatioQ  when  their  patrimony  was  diminished  to  one  hundred 
thousand  maravedis.  Same  law  quoted. — Butr  afterwards  the  sum 
or  quantity  of  two  thousand  ducats  was  required  for  such  knights, 
and  they  were  relieved  from  the  obligation  when  their  rental  fell 
below  two  thousand  ducats,  L.  18.  same  title  and  book.  On  the  28th 
June,  1613,  these  knights  quaniiososj  v/hich  Philip  II.  established, 
were  reformed,  Aut.  1.  tit.  1.  lib.  6.  Rec.  [L.  1.  tit.  3.  lib.  6.  Nov.  l{ec.] 
But  in  1734,  a  regiment  of  knights  quantiosos  was  armed  in  Anda- 
lusia with  various  privileges,  noticed  in  Auto  2.  tit.  1.  lib.  6.  Rec.^ 

§  4.  Hidalguia  is  nobility  by  descent  or  lineage,  L.  3.  tit.  21.  P.  2. 
[L  3.  tit.  21.  P.  2.]  One  of  the  things  which  distinguishes  nobility 
from  hidalguia  is,^  that  the  latter  is  acquired  on  the  part  of  the 
fcther  alone;  for  instance,  the  son  of  a  father  who  was  an  hidalgo^ 
and  of  a  mother,  villein,  or  plebeian,  will  be  an  hidalgo,'^  but  not  a 
noble  «  L.  3.  tit  21.  P.  2.  [L.  3.  tit.  21.  P.  2.]  By  hidalgos  are  un- 
derstood men  chosen  from  good  situations  in  life  (de  buenos  Ivgures)^ 
and  possessed  of  property  {algo)^  this  word  so  signifying  in  Spanish, 
for  which  reason  they  were  called  hiJosdalgOy  which  means  as  much 
as  a  son  of  wealth  or  property,  L.  2.  tit.  21.  P.  2.  [L.  2.  tit.  21.  P.  2.] 

The  wise  Octalora,  in  his  book,  entitled  Sumrna  nobilitatis 
Hispanicsey  P.  2.  c.  4.  n.  2.  says,  that  he  never  read  how  nor  when 
the  hijosdalgo  had  their  commencement  in  Spain.  The  above 
quoted,  L.  2.  tit  21.  P.  2.  [L.  3.  tit.  21.  P.  2.]  gives  us  the  etymology 
of  the  word  hijodalgo;  but  it  is  to  be  remarked,  that  the  poor  person, 
if  he  be  of  good  lineage,  does  not  lose  his  quality  or  rank,  for  it  is 
sufficient  for  him  if  the  person  from  whom  he  descends  had  property 
{aigo),  because  the  nobility  of  hidalguia  does  not  proceed  from  the 
hidalgo  himself,  but  from  the  first  of  his  family  chosen  as  such,  L.  2. 
tit  21,  P.  2.  [L.  2.  tit.  2 1 .  P.  2.]  And  the  hidalguia  being  inherited,  it 
is  certain  that  the  manufacturers  of  cloths,  cloth  and  other  woven 
things  will  not  lose  it,  as  set  forth  in  Aut  2.  and  6.  tit  12.  lib.  5. 
Rec«  [L.  1  and  3.  tit.  24.  lib.  8.  Nov.  Rec] 

This  property,  or  algo,  which  consisted  most  frequently  of  the 
•dgniory  or  dominion  {el  seftorlo)  of  vassals,  was  of  three  kinds,  1st, 
The  dominion  of  the  inheritance  or  patrimony  (devisa,)  which  is  the 
inheritance  that  devolves  to  a  man  on  the  part  of  his  father,  or  [  32  ] 
mother,  or  grandfathers,  or  others  from  whom  he  descends,  which  is 

^  Vide  Note  44.,  pasre  ante,  ^  Omitted  in  Nov.  Rec, 

*  Omitted  in  Not.  Ree, 

"  At  the  pretent  time,  nys  Palaeioe  (1)«  the  one  is  commonly  confounded  with  the 
vtber,  tnd  the  tame  it  oodenitood  bv  the  word  **  hidalgo**  as  by  the  word  **  noble.** 

**  Bat  Dot  vice  verea.  So  tliat  this  is  an  exception  to  the  general  rule,  that  partv$ 
ffiitmr  temlrrm.  Vide  L.  3.  tit  21.  P.  2.  Greg.  Lop.  Gl.  3.  on  this  law,  says,  that  with 
Rspcd  to  hunors  and  dignities,  the  son  follows  the  condition  of  his  father. 

"  iBdmlgvia  was  therefore  an  inferior  class  of  nobility. 

"  Bot  it  woold  sppcar  by  L.  1.  tit  24.  lib.  8.  Nov.  Rec,  referred  to  in  the  text,  that 
^sfgai  are  not  permitted  to  engage  in  any  personal  employment  or  service  with  respect 
to  soefa  manafactores,  bat  most  employ  others  for  the  purpose,  otherwise  they  will  forfeit 
tkirookUity. 


36  Of  Persons  in  their  [Book  L 

divided  among  them.  2dy  Dominion,  or  right  of  habitation  {se^rio 
de  solar),  which  species  of  property  consisted  in  the  right  of  inhabit- 
ing or  dwelling  on  another's  lands  (suelo).  3d.  The  dominion  over 
a  town,  the  inhabitants  of  which  were  invested  with  a  right  of  elect- 
ing their  own  magistrates  {sefiorio  de  behetriu),  which  means  an 
inheritance  belonging  to  one  independently  of  or  free  from  the  persoa 
who  lives  on  it,  and  who  may  receive  as  lord  whoever  may  be  of 
mast  service  to  him,"  L.  3.  tit.  25.  P.  4."  [L.  3.  tit.  25.  P.  4.] 

By  reason  of  these  seigniories  the  hijosdaigo  were  called  noblemen 
{ricoshomes),^    Garcia  de  NobiL  Gl.  18.  n.  20.  and  also  barons,  L. 

10.  tit.  24.  P.  4.  [L.  10.  tit  25.  P.  4.]  These  noblemen  or  grandees, 
if  they  were  driven  from  the  kingdom  by  the  king,  might  be  followed 
by  their  vassals,  and  who  under  their  orders  might  serve  another 
king;  and  even,  in  case  of  war,  against  him  who  expelled  them,  L. 

1 1.  tit  25.  P.  4.*^  [L.  1 1.  tit  25.  P.  4.]  It  is  true  the  vassals  were  not 
obliged  to  follow  them,  and  indeed  ought  not  to  do  so,  if  the  grandee 
or  {ricohome)  went  into  the  dominions  of  the  Moors,  LL  12.  and  13. 
tit  25.  P.  4.  [LL  12  and  13.  tit  25.  P.  4.] 

Besides  this  species  of  hidalffuia  by  lineage,  there  was  another  at 
will  (por  merced)jO{  which  such  an  abuse  was  made  that  the  Catholic 
kings  not  only  thought  fit  to  revoke  those  granted  by  Don  Henry,  L. 
7.  tit  2.  lib.  6.  Rec.,  [L.  7.  tit  2.  lib.  6.  Nov.  Rec]  but  also  Don  Juan 
lid,  and  Don  Carlos,  and  Dofia  Juana  revoked  those  they  had  given 
without  just  cause,  and  it  was  absolutely  forbidden  to  grant  charters 
or  privileges  of  hidalguia,  L.  8.  tit  2.  lib.  6.  Rec.  [L.  5.  tit  2.  lib.  6. 
Nov.  Rec] 

Many  are  the  privileges  and  liberties  of  the  hijosdalgOy  which  ought 
to  be  preserved  to  them  inviolate,  according  to  LI.  13.  and  14.  tit.  2. 
lib.  6.  Rec.  [LI.  13  and  15.  tit  2.  lib.  6.  Nov.  Rec.]  The  hijosdaigo 
by  lineage  were  not  compelled  or  obliged  to  go  to  the  war,  as  were 
those  at  will,  or  by  privilege  {de  merced  6  privilegio),  Olalora,  Part 
3.  c.  4.  n.  2.,  nor  could  their  horses  or  arms  be  taken  for  debt  or  for 
security  that  did  not  regard  the  crown,  L.  9.  tit  1.  Hb.  6.  Rec."  [L,  1. 
[  33  ]  tit.  2.  lib.  6.  Nov.  Rec]   They  ought  to  have  a  separate  prison, 

M  The  subject  of  Beketriag  is  a  malter  which,  to  this  present  day,  has  not  been  treated 
of  in  a  masterly  way  by  historians  and  lawyers.  It  is  worthy  of  our  attention;  and 
therefore,  in  the  publication  we  have  made  of  the  Fuero  viejo  de  Ca$tiUa^  we  have 
endeavored  to  satisfy*  as  much  as  possible,  the  carious  snd  lovers  of  our  antiquities  by 
means  of  a  dissertation  therein  inserted,  upon  the  origin,  duration,  and  exemptions  of  this 
icind  of  seijpfiiory  and  its  dependencies.  There  will  be  seen  the  information  which  would 
here,  perhaps,  be  prolix,  upon  tlie  tributes  of  behetria  and  vassals  inhabiting  the  soil,  or 
bavinisr  the  right  of  hubitation  upon  it.**  [Note  in  the  text] 

u  1  have  endeavored  to  explain,  as  well  as  I  could,  these  different  terms  in  the  text,  of 
devisa,  Bolariego^  and  behetria,  but  I  fear  1  have  not  succeeded  in  muking  the  subject 
very  intelligible;  however,  I  tliink  it  is  one  in  which  very  few  of  my  readers  will  take 
any  interest 

M  This  word,  ricohome,  according  to  L.  10.  tit  25.  P.  4.,  referred  to  in  the  text,  is 
equivalent  to  that  of  count  or  baron  in  other  countries. 

»7  Vide  also  L.  10.  tit  25.  P.  4. 

«  Vide  also  U  13. 14.  and  15.  tit  2.  lib.  6.  Nov.  Rec. 
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L.  ll.tit  2.  lib.  6.  Rec,  [L.  11.  tit.  2.  lib.  6.  Nov.  Rec]  They  do  not 
pay  duties  or  taxes  for  the  goods  or  property  which  they  may  have 
bought  from  persons  liable  to  pay  them,  L.  14.  tit.  14.  lib.  6.  Rec. 
fL  3.  tit  18.  lib.  6.  Nov.  Rec]  These  privileges  cannot  be  renounced, 
L  14.  tit  2.  lib.  6.  Rec,  [L.  15.  tit.  2.  lib.  6.  Nov.  Rec]  although  for- 
merly they  might,  according  to  the  rule  laid  down  by  Villadiego  on 
L  8.  ProL  del  Fuero  Juzgo.  n.  61.  and  then  in  use. 

With  respect  to  the  proofs  of  nobility  and  hidalguia  we  defer 
speaking  until  the  3d  book,  where  we  are  of  opinion  it  will  be  more 
suitable  to  treat  of  them. 

§  6.  Under  the  name  or  term  plebeians  (plebeyos)  we  understand 
all  those  who  exercise  any  trade  (arte)  or  who  cultivate  the  soil  ;*• 
which  two  kinds  the  Partidas  explain  by  the  expressions  of  work 
(obra)  and  labor  {labor).  Works  or  trades  (obras)  are  those  which 
men  carry  on  in  houses  or  covered  places.  Labors  [lubores)  are  all 
those  things  which  men  do  by  reason  of  the  mode  of  labor  (dtfechura)^ 
or  of  the  lime  in  which  they  receive  the  work,  having  to  traverse 
the  mountains  or  the  fields,  and  being  obliged  to  suffer  cold  and  heat 
according  as  the  weather  is.  The  latter  are  called  laborers  {labra- 
dores\  and  the  former  mechanics  or  handicraftsmen  (menestra/es), 
because  they  seek  their  means  of  support  {su  menester)  in  the  trade 
or  art,  L.  5.  tit  20.  P.  2.  [L.  5.  tit  20.  P.  2.] 

Conforming  to  the  laws  which  are  at  this  day  in  force,  we  will 
only  observe  that  this  definition  of  labor  makes  us  well  understand 
how  anxious  Don  Alonso  the  Wise  was  to  represent  to  us  the  labor, 
suffering,  and  toil  with  which  laborers  procured  us  all  that  was 
necessary  to  maintain  and  preserve  our  lives;  constituting  them,  for 
this  reason,  a  more  noble  class  than  mere  mechanics.  Hence,  with- 
out doubt,  proceed  the  privileges  and  exemptions  of  laborers,  among 
which  the  following  are  the  principal,  1st,  That  they  may  not  be 
comprehended  in  those  drawn  to  serve  in  the  army,  (en  qidntas,) 
which  was  granted  them  on  the  petition  of  seven  of  the  Cortes  of 
Burgos,  in  1429  and  1430.  2d,  That  execution  cannot  go  against 
thena*^  in  harvest  time,  except  for  debts  due  to  the  crown,  or  proceed- 

*  This  word  maj  be  more  properly  translated  **  commons.'*  Palacioe  sajs,  that  hy 
the  term  ■*  •/eAcyot,'*  is  merely  underbtood  those  who  are  not  "  noble$^**  and  that  the  mere 
eiereise  of  any  art,  trade,  or  caninif,  does  not  constitute  i  plebeian,  nor  deprive  one  of 
the  privilcffes,  &,c  of  nobility,  which  he  may  possess.  He  refers  to  a  royal  eSdula  of 
1783,  which  be  sUtcs  repeals  Ll  6  and  9.  tit.  1 .  lib.  4.  del  Orden  real,  and  LL  2  and  3.  tiU  1. 
Lib.  6.  Ree.    (Nota  5.  Ut  23.  lib.  8.  Nov.  Rec.) 

^  This  most  mean  with  respect  to  their  persons  merely,  and  then  only  for  debt  arising 
from,  or  imposed  in  consequence  of  the  commimion  of  crime ;  for  there  is  no  exception 
from  irrest  in  fiiror  of  the  crown  in  the  harvest  time,  which  is  from  July  to  the  end  of 
Deeember.  See  the  second  section  of  the  act,  or  L.  15.  tit.  31.  lib.  11.  Nov.  Rec;  and  L. 
1€.  tit  31.  lib.  11.  Nov.  Rec  extends  this  privilege  from  arrest  to  the  whole  period  of  the 
year,  except  in  the  case  of  crime,  or  where  the  debt  was  contracted  before  the  party  be- 
came a  laborer  or  husbandman.  The  first  section  of  this  Law  15.  tit.  31.  lib.  11.  Nov. 
Rec  exempts  from  executitm  or  levy  at  any  period  of  the  year,  except  for  debts  to  the 
crown,  for  rent  to  the  landlord  or  owner  of  the  land,  or  for  money  lent  by  him  to  assist 
the  laborer  in  bb  cultivation,  the  oxen,  moles,  or  other  beasts  of  the  plough,  and  the  agri- 
cahoral  implements  of  the  laborer  or  husbandman,  as  also  his  fields  sown  with  grain,  or 
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ing  from  crime.  LI.  25.  and  26.  tit.  21.  lib.  4.  Rec.  [L.  15.  tit.  31.  lib.  11., 
and  L.  6.  tit.  11.  lib.  10.  Nov.  Rec]  The  ordinance  of  28th  August, 
1603,  makes  mention  of  this  privilege,  which  it  extends  to  the  farm- 
ers of  wine  and  vinegar,  upon  which  articles  was  imposed  the  grant 
[  34  ]  of  the  eighteen  millions  which  had  been  given  to  the  king  in 
the  previous  Cortes.  3d,  That  their  ^implements  of  agriculture,  beasts 
of  labor,  and  the  bread  they  bake,  are  exempt  from  being  taken  for 
civil  debt,  or  in  an  executive  suit,  except  for  a  debt  due  to  the  crown, 
or  for  the  payment  of  the  ten  per  cent,  to  the  king  (diezmos)  and 
ecclesiastical  or  seignorial  rents,^*  L.  25.  26.  and  28.  tit.  21.  lib.  4. 
Rec.  [L.  15.  tit.  31.  lib.  11.,  L.  6.  tit.  11.  lib.  10.,  L.  16.  tit.  31.  lib. 
1 1.,  L.  7.  tit.  11  lib.  10 ,  and  L.  8.  tit.  19.  lib.  7.  Nov.  Rec] 

Our  laws  have  not  been  less  attentive  to  forming  regulations 
respecting  trades,  which,  formerly,  were  divided  according  to  their 
nature  or  kind  into  associations,  corporations,  or  companies:  their 
by-laws,  {estalutos,)  which  varied  in  each  of  them,  constituted  the 
form  of  their  government,  the  admission  of  journeyman  to  be  masters, 
and  other  things  which  belonged  to  their  interior  and  exterior  em- 
ployments; but  the  royal  approbation  was  always  necessary  to  their 
validity.  There  are,  however,  some  general  laws  on  the  subject:  i st, 
That  no  person  shall  hold  or  exercise  two  employments  or  callings  at 
the  same  time,  L.  12.  tit.  13.  lib.  5.  Rec.;*^  not  even  those  which  had 
a  certain  connection  or  dependence  upon  one  another,  by  reason  of 
the  goods  or  articles  they  made  use  of;  an  example  of  which  is  given 
in  L.  1.  tit.  11.  lib.  7.  Rec  [Note  7.  tit.  23.  lib.  8.  Nov.  Rec]  2d, 
Every  journeyman  or  mechanic  must  work  within  the  place  where 
hired  or  employed  from  sun-rise  to  sun-set;  and  if  without  or  be- 
yond it,  until  such  hour  as  will  allow  for  his  return  by  its  setting, 
under  penalty  of  loss  of  one-fourth  of  his  day's  wages,  L.  2.  tit.  11. 
lib.  7.  Rec.  [L.  l.tit.  26.  lib.  8.  Nov.  Rec]  3d,  That  the  town  coun- 
cils (los  coney  OS  or  cabildos)  shall  fix  their  wages  according  to  the 
price  of  provisions  in  the  district,  (comarcoy)  L.  3.  tit.  11.  lib.  7.  Rec, 
[L.  4.  tit.  26.  lib.  8.  Nov.  Rec]  4!h,  That  every  journeyman  or  day 
laborer  shall  be  paid  on  the  night  of  the  day  of  his  work,  if  he  wishes 
it;  and  that  no  such  person  can  be  elected  to  a  public  office  in  the  town 
(por  ojicio  del  comun)  under  penalty  of  twice  the  amount;  (pena  del 
doblo;)  and  that  no  master  workman  may  employ  more  than  twelve 
each  day,  L.  4.  tit.  11.,  and  L.  lO.*'  tit.  3.  lib.  7.  Rec.  [L.  2.  tit.  26. 
lib.  8.,  and  L.  4.  tit.  9.  lib.  7.  Nov.  Rec]  Upon  the  various  handi- 
craft works,  see  tit.  13. 14. 15. 16.  17. 18.  19.  20.  and  23.  lib.  7.  Rec.^ 

Cap.  4.     The  third  division  of  men,  according  to  the  civil  state  of 

ploughed  in  order  to  be  sown  ($embrado8  y  barbeehos) ;  and  even  the  three  above  excepted 
cases  one  pair  of  oxen,  mules,  or  other  beasts  of  the  plough,  must  be  left  to  him. —  Vide 
Appendix  J. 

«>   Vide  Appendix  J. 

«  Omitted  in  Nov,  Ree, 

«  L.  10.  tit  3.  lib.  7.,  nor  its  corresponding  Law  in  the  Nov.  Rec,  does  not  teem  to 
apply. 

M  Few  of  these  are  inserted  in  the  Nw,  Ree. 
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persons,  into  lay  and  ecclessiastic,  will  be  found  supported  by  L.  2. 
tit.  2Z.  P.  4.  [L.  2.  tit.  23.  P.  4.]  Ecclesiastics  are  those  who  com- 
pose the  hi<jrarchial  state  of  the  church.  They  are  called  clergy, 
{derigos^  which  means  men  chosen  for  the  service  of  God,  L.  1.  tit. 
6.  P.  1.  [L.  1.  tit.  6.  P.  1.] 

§  1.  The  ecclesiastics  are  regular  or  secular.  The  regular  are 
those  who  leave  or  abandon  all  earthly  things,  and  adopt  some  rule 
of  religion  to  serve  God,  promising  to  observe  it,  L.  1.  tit.  7.  P.  [  35  ] 
1.  [L  1.  tiu  7.  P.  1.]  To  the  first  kind  belong  monks,  friars,  and 
regular  canons,  whom  our  laws  call  canons  of  the  cloister,  {de  claus- 
iro,)  L.  1.  tit.  7.  P.  1.  [L.  1.  tit.  7.  P.  1.]  which  in  the  present  day 
scarcely  subsists. 

The  ecclesiastical  privileges  are  confined  to  the  peculiar  jurisdiction, 
{d  su  fuerOf)  immunities,  and  exemptions,  which  they  enjoy  imme- 
diately by  royal  grant,  L.  50.  tit.  6.  P.  1.  [L.  50.  tit.  6.  P.  1.]  Of  their 
jorisdiction,  or  judicial  power,  we  shall  say  something  in  its  place  in 
the  third  book.  We  shall  say  nothing  of  their  immunities,  conceiving 
that  they  belong  to  the  canon,  or  ecclesiastical  law  of  Spain.  With 
respect  to  their  exemptions,  we  must  observe  that  the  exemption  from 
payment  of  excise  duties  {alcabalas)  is  granted  them  by  L.  6.  tit.  18. 
lib.  9.  Rec.;  [L.  8.  tit.  9.  lib.  1.  Nov.  Rec.;]  and  this  is  understood 
with  respect  to  the  sale  of  their  property,  and  the  fruits  or  products 
of  their  estates;  but  not  the  produce  which  they  may  derive  from 
lands  rented,  nor  their  traffic,  or  gains  of  any  kind,  according  to  the 
decree  of  the  Presidents^  which  is  L.  1.  tit.  18.  lib.  9.  Rec.*^  which  is 
ordered  to  be  observed  by  cidula  of  20th  July,  1763,  which  directs 
depositions  on  oath  to  be  taken  of  the  rents  of  ecclesiastics;  and  if 
they  should  be  false,  that  the  judges  proceed  to  verify  and  value  the 
property  by  experienced  or  competent  persons  on  oath.  This  excep- 
tion from  the  payment  of  excise,  or  duty  on  sales  of  articles,  (alca- 
hala^)  is  not  extended  to  the  clergy  of  the  minor  orders,  L.  2.  tit.  4. 
lib.  1.  Rec  [L.  7.  tit.  10.  lib.  1.  Nov.  Rec] 

According  to  the  instructions  and  royal  decrees  of  1745, 1751,  and 
1760,  which  declare  the  art.  8.  of  the  concordate  of  1737,  all  property 
belonging  to  ecclesiastical  foundations  antecedent  to  that  period  is  ex- 
empt from  tributes;  but  that  acquired  subsequently  to  the  said  year 
1737  shall  be  subject  to  contribution;  and  thus  the  clergy  shall  be 
obliged  to  contribute  and  to  assist  the  laity  in  what  is  paid  or  fur- 
nished for  the  quartering  of  soldiers,  {via  de  utensilioSj  qttartelaSy) 
brandy,  (aguardiente^)        {mejoras  defundosj)  (censosj)^  &c. 

They  shall  equally  be  obliged  to  contribute  to  public  works  for  the 
public  or  common  benefit,  L.  12.  tit.  3.  lib.  1.  Rec;  [L.  7.  tit  9.  lib.  1. 
Nov.  Rec;]  and  to  pay  the  duties  of  export  on  what  they  shall  send 
out  of  the  kingdom,  Aut  4.  tit  18.  lib.  9.  Rec  [L.  14.  tit.  9.  lib.  1. 
Nov.  Rec]    With  regard  to  the  benevolence  or  subsidy  to  assist  ia 

•  Not  in  Kfft,  Rec. 

*  1  eanaot  find  appropriite  terms  in  English  for  these  words. 
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carrying,  on  the  war  against  infidels,  {gracia  del  Escusado  6  Casa 
[  36  ]  dezmeraj)  of  apostolic  grant,  see  the  decree  of  January,  1761, 
and  Martinez  in  his  Libreria  de  Jueces,  torn.  2.  c.  n.  84.  to  92. 

It  is  to  be  observed,  that  the  regular  clergy  cannot  be  agents  or 
attorneys,  except  in  causes  and  affairs  of  their  chapters  and  societies, 
presenting  first  the  licence  of  their  superior,  Aut.  1.  and  2.  tit.  3.  lib. 
1.  Rec;  [L.  1.  tit.  27.  lib.  1.  Nov.  Ilec.;]  and  the  royal  cedula  of  25lh 
November,  1764. 

The  regular  clergy  are  also  forbidden  to  live  out  of  their  convents 
under  any  pretext,  cSdula  of  4th  August,  1767;  and  to  ask  alms  with 
poor's  1)0 xes  without  permission  of  the  town  council,  {del  consejo,) 
decree  of  16th  September,  1766. 

Lastly,  They  are  not  considered  as  inhabitants  of  the  towns, 
according  to  the  royal  cidula  of  21st  December,  1766;  all  which 
remarks  we  have  made  here,  considering  that  these  points  could  not 
be  treated  of  with  more  method  in  another  place. 
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TITLE  VI. 

or  PB0M18B  or  MARRIAQE  OR  ESPOUSALS  (DESFOSORIO)  AND  MARRIAGE 

(matrimonio). 

Cap.  1.  Men  in  the  third  place  are  considered  with  respect  to  their 
state  as  a  family;  and  in  this  point  of  view,  are  either  roafried  or 
single.  To  this  division  belongs  matrimony,  which  is  accompanied 
commonly  by  marriage  portions  {dotes)  and  donations  propter  nup* 
iiatj  which  we  term  jointure  {arras):  wherefore,  proceeding  imme- 
diately to  explain  espousals  or  mutual  promise  of  future  marriage  {el 
desposorio)j  as  antecedent  to  marriage,  we  will  treat  of  both  in  the 
present  chapter,  leaving  for  the  following  the  explanation  of  the  mar- 
riage portion  of  the  wife  {dote)  and  jointure  {arras). 

We  consider  matrimony  as  a  contract  which  is  celebrated  between 
those  who  have  contracted  espousals  {los  desposados)^  and  from  which 
it  derives  its  force  and  efficacy;  but  authorised  by  the  church,  which 
gives  it  a  worthy  place  among  its  sacraments  by  reason  of  its  dignity, 
mystical  signification,  and  its  ends,  L.  5.  tit.  1.  P.  4.,  LI.  3.  and  4.  tit. 
%.  P.  4.  [L.  5.  tit  1.  P.  4.  LI,  3.  and  4.  tit.  2.  P.  4.] 

§  1.  Under  the  consideration  of  contract,  as  we  shall  treat  it  here, 
leaving  for  the  canonists  all  that  it  contains  with  respect  to  the  sacra- 
ment and  the  church,*  a  solenmity  testifying  the  will  of  the  contract- 
ing parties  ought  to  precede  marriage,  which  we  call  mutual  promise 
of  future  marriage  or  espousals^  {desposorio);  and  that  is  the  verbal 
promise  which  men  n^ike  when  they  wish  to  marry,  L.  1.  tit.  1.  P.  4. 
[L.  1.  tit  1.  P.  4.]  We  must  except  from  this  general  definition  the 
«nmb,  who  by  means  of  evident  and  clear  signs,  supply  the  place  or 
pronunciation  of  words,  L.  5.  tit  3.  P.  4.  [L.  5.  tit.  2.  P.  4.] 

From  this  definition  we  deduce  the  following  axioms: — 1st,  That 

Eomise  of  Aiture  marriage  is  a  consent  which  those  who  are  [  43  ] 
trothed  give  with  the  desire  of  being  married.  2d,  That  it  ought 
to  precede  matrimony.  3d,  That  it  is  a  mere  pact  celebrated  without 
4e  solemnity  of  law;^  but  of  such  force,  that  by  reason  of  it  the  per- 
sons who  are  betrothed  are  bound  to  contract  matrimony  afterwa^. 

1  **Fonowing:  in  Sptin  the  rales  of  the  church  in  what  tppertaini  to  the  efficiej  or 
viMlj  of  matrimony,  and  treatini^  of  the  impedimenta  of  marriage,  we  cannot  lay  aaide 
whit  it  poMeaiee  in  relation  to  the  church."    Pmlaeio$  (1). 

I  Vide  Wood,  C.  L.  Book  1.  ch.  3.  p.  lia  fo.  ed.  {Palacio$  here  obaenres,  that  it  m 
tree  emooaala  ought  to  precede  matrimony  when  they  are  contracted;  but  that  no  one 
eu  intSer  from  this  that  marriage  cannot  be  celebrated  without  having  previously  con- 
tacted ospoosab.) 

*  **  Promise  of  future  marrisge  {de$fQ$orio)  is  not  a  mere  pact,  it  u  a  contract  with  its 
ppcr  nominatioDt  which  ought  not  to  be  celebrated  without  the  solemnities  which  the 
kv  prcseribes.**    PmUcio$(i}. 
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Promise  of  future  marriage  being  a  consent  given  by  those  who 
are  betrothed,  it  is  evident,  1st,  That  only  they  can  celebrate  it  who 
are  of  an  agd  to  consent;  and  therefore  the  male  or  female  above 
seven  years  of  age  may  celebrate  it,  or  even  under  that  age,  if,  after 
completing  it,  they  ratify  their  consent,  L.  6.  tit  1.  P.  4.  I L.  6.  tit.  1. 
P.  4.]  2d,  But  not  persons  of  non  sane  mind;  unless  after  recover- 
ing their  reason  they  renew  their  promise,  L.  6.  tit.  2.  P.  4.  [L.  6.  tit* 
2.  P.  4.]  3d,  That  the  father  cannot  betroth  his  daughters  unless 
they  be  present  and  consent,  L.  10.  tit  1.  P.  4.  [L.  10.  tit  1.  P.  4.] 
But  if  the  father  should  swear  and  promise  to  marry  one  of  his 
daughters  with  another  person,  and  they  shall  consent,  the  election 
of  the  particular  daughter  is  left  to  the  will  of  the  father,  if  he  have 
not  specified  the  object  of  his  promise;  provided  that  in  this  case,  if 
only  one  of  the  daughters  remain  alive,  he  would  be  obliged  to  give 
her  ip  marriage,  and  if,  after  the  promise,  he  should  particularise  ono 
of  his  daughters,  and  the  man  does  not  wish  to  have  her  for  a  wife, 
the  father  is  absolved  from  the  obligation;  but  if  the  man,  before  the 
selection  shall  have  been  made,  shall  have  enjoyed  or  had  connection 
with  any  one  of  the  daughters,  he  shall  be  obUged  to  take  her  for  a 
wife  and  no  other,  L.  11.  tit  1.  P.  4.  [L.  11.  tit  1.  P.  4.]  4th,  That 
it  may  be  also  provided  that  the  espousals  may  take  effect  at  the  dis- 
cretion of  the  father,  if  any  of  the  contracting  parties  say,  "  I  will 
take  you  for  my  husband  or  wife,  if  it  please  my  father,'*  L.  3.  lit  1. 
P.  4.  [L.  3.  tit  1.  P.  4.] 

This  consent  being  precedent  to  matrimony,  it  follows,  1st,  That 
mutual  promises  of  marriage  may  be  either  de  prassenti  or  defuturof 
LI.  2.  and  3.  tit  1.  P.  4.  [LI.  2.  and  3.  tit  1.  P.  4.],  the  difference  of 
which  is  explained  by  L.  9.  tit  L  P.  4.  [L.  9.  tit  1.  P.  4.]  2d,  That 
they  may  be  celebrated  in  four  ways,  by  condition,  cause,  manner,  or 
demonstration,  LI.  1.  and  2.  tit  4.  P.  4.  [LI.  1.  and  2.  tit  4.  P.  4.] 
Condition  is,  an  agreement  or  covenant,  which  is  made  dependent  on 
another  covenant;  for  example,  when  a  person  says,  "I  promise  to 
marry  you  if  you  should  be  at  Rome."  Cause  is,  when  a  person 
says,  "  I  promise  to  marry  you,  because  you  have  done  such  a  thing." 
Manner  is,  when  a  person  says,  ^'  I  give  you  a  hundred  maravedis  to 

4  Properly,  espousals,  or  roataal  promisee  of  marriage  {fitmwrw^  are,  by  words,  d€ 
fiUuro;  espoosals  by  words,  de  ^r^esen^t,  are  considered  in  the  light  of  marriage  (cotamt. 
«n(o),  Vide  L.  2.,  as  also  L.  3.  tiL  1.  P.  4.;  and  if  when  a  roan  contract  espousals  with  one 
woman  by  words  defuturo^  and  afterwards  contract  them  by  words  de  pr^etentiiwith  an- 
other woman,  the  last  shall  be  valid,  or  take  effect  in  preference  to  the  first,  unless  the 
man  should  have  had  connection  with  the  woman  with  whom  he  contracted  by  worda  de 
fiiiurOt  before  he  contracted  espousals  with  the  second  woman  by  words  de  praeeniL 
And  if  a  man  contract  esponsaLs  by  words  de  futuro  with  two  women,  he  may  elect  to 
marry  either  of  them  he  pleases,  unless  he  hath  had  ctmnection  with  one  of  them;  for  io 
■ooh  case,  he  shall  be  obliged  to  marry  her  with  whom  he  has  had  connection.  Vide  L. 
9.  tit  1.  P.  4  Palaeioe  obeerves  on  this  part  of  the  text,  **  It  is  certain,  that  as  well  in 
the  civil  as  in  the  canon  and  statute  law,  this  difference  and  improper  division  of  eepon. 
tals,  de  fraeenti  and  de  futuro^  are  to  be  met  with,  by  espousals  de  prtfemH  marriage 
itself  bemg  understood;  but  that,  therefore,  it  must  not  be  said,  that  because  the  consent 
or  agreement  of  eepoueaU  precedes  matrimony,  it  follows,  that  eepoiuaU  are  de  fratenH 
or  de  futuro;  becauae,  if  it  precedes,  they  cannot  be  de  frmteuH. 
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bofld  IDC  a  house/'  Demonstration  is,  when  one  says,  "I  [  44  ] 
pronuse  to  give  you  such  a  thing,  which  I  bought  of  such  an  one," 
naming  both  particularly,  L.  2.  tit.  4.  P.  4.  [L.  2.  tit.  4.  P.  4.]  The 
conditions  ought  to  be  just  or  decent  {honestos),  and  conformable  to 
the  nature  of  espousals  or  mutual  promise  of  future  marriage  (des- 
posorio),  LI.  3,  4,  and  5.  tit  4.  P.  4.  [LI.  3,  4,  and  5.  tit  4.  P.  4.] 
4th,  Indecorous  and  impossible  conditions  do  not  vitiate  or  annul  the 

fromise  or  contract  of  marriage,  but  are  considered  as  not  to  exist, 
..  6.  tit  4.  P.  4.  [L.  6.  tit.  4.  P.  4.] 

Promise  of  marriage  being  a  mere  pact  (pacta),  it  may  be  cele- 
brated with  or  without  oath,  L.  10.  tit  I.  P.  4.  [L.  10.  tit  1.  P.  4.], 
and  between  absent  persons  by  attorney  or  by  power  {caria)y  L.  1. 
tit  1.  P.  4.  [L.  1.  tit  1.  P.  4.]  The  eflFect  of  this  promise  is,  the 
mutual  obligation  which  arises  between  the  parties  to  contract  matri- 
mony; and  hence  it  is,  1st,  That  those  betrothed  are  prohibited  to 
marry  with  another,  unless  the  second  promise  be  made  under  an 
oath,  and  the  first  without  it,'  L.  8.  tit  1.  P.  4.  [L.  8.  tit  1.  P.  4.] 
Hy  That  the  canonical  and  civil  impediments  which  hinder  and  dis- 
solve marriage,  also  hinder  and  dissolve  espousals,  LI.  8.  and  12.  tit 
1.  P.  4.  [LI.  8.  and  12.  tit  1.  P.  4.]  compared  with  LI.  11, 12, 13, 14, 
15, 16,  and  17.  tit  2.  P.  4,  [LI.  11,  12, 13,  14,  15,  16,  and  17.  tit  2. 
P.  4.]  3d,  That  their  causes  are  of  ecclesiastical  cognisance,  L.  7. 
tit  1.  P.  4.  [L.  7.  tit  1.  P.  4.]  4th,  That  espousals  celebrated  in  any 
of  the  lawful  ways  which  we  have  mentioned,  do  not  bind,  unless 
the  condition,  cause,  demonstration,  or  manner,  with  which  the  pro- 
mise was  made  be  fulfilled,  L.  3.  tit.  4.  P.  4.  [L.  3.  tit  4.  P.  4.] 

§  2.  Marriage  is  the  conjunction  of  man  and  woman,  made  with 
the  intention  to  Hve  always  together,  and  not  to  separate;  observing 
diastity  one  to  the  other,  and  not  cohabiting  with  any  other  woman 
or  man,  living  both  together,  L.  1.  tit.  2.  P.  4.«  [L.  1.  tit  2.  P.  4.] 

Upon  this  definition  are  founded  the  following  principles,  1st,  That 
no  one  who  is  impotent  can  contract  marriage,  procreation  being  the 
end  of  matrimony.  2d,  That  this  perpetual  union  cannot  be  dis- 
aolved.  if  marriage  be  lawfully  contracted.  3d,  That  to  render  the 
marriage  valid,  will  and  consent  must  concur  in  the  pronunciation  of 
the  promise.  4th,  That  it  be  not  done  clandestinely.  5th,  That  in 
order  that  there  may  be  no  separation  of  marriage,  fidelity  be  [  45  ] 


*  The  liw  referred  to,  appears  to  me  to  declare  the  reverse,  and  to  tay,  that  an  oath 
taken  in  the  face  of  the  previoas  promise,  as  in  violation  of  law  (stn  dereeko\  is  not  bind. 
inf.  Vide  L.  8.  tit  1.  P.  4.  The  foregoing  opinion  has  been  since  confirmed  by  the  ob- 
servatiooaof  Palacioe  on  this  port  of  the  text  He  adds,  tliat  ^^espoosals  are  also'aa 
MpedinieBt  to  matrimony,  but  that  they  are  an  impediment  of  an  impedient  notore 
{mp9dienu\  commonly  so  termed;  which  mesns,  that  if,  in  defiance  of  this  impediment, 
■atrial^  should  be  contracted,  it  would  be  contracted  unlawfully,  but  it  would  not  be 


*  See  by  thie  bw  a  person  who,  afler  celebration  of  marriage  without  oonsnmmatioii 
•r  eamil  connection,  if  desirous,  is  allowed  to  enter  into  religious  or  holy  orders;  and  the 
VMMo  is  permitted  to  marry  another  man.  Becos,  if  the  marriage  bath  been  contum* 
Baled  ftuuhUu, 
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observed  between  man  and  wife.  6thy  That  the  marriage  cannot 
take  place  if  there  exist  any  canonical  or  civil  impediment 

From  the  first  principle  these  consequences  are  deduced,  1st,  That 
the  male  ufider  fourteen,  and  the  female  under  twelve,  cannot  con- 
tract marriage,  although,  if  before  this  age  they  should  possess  capa- 
city, they  may  marry ,^  L.  6.  tit.  1.  P.  4.  [L.  6.  tit.  1.  P.  4.]  2d,  Nor 
the  person  castrated,  unless  there  arise  capacity  in  him  afterwards  to 
procreate,'  L.  4.  tit.  8.  P.  4.  [L.  4.  tit.  8.  P.  4.]  3d,  Nor  the  unpo- 
tent  from  injury  or  bodily  defect,  frigidity,  weakness,  narrowness,  and 
other  impediments  treated  of  in  tit.  8.  P.  4.  [Tit.  8.  P,  4.] 

From  the  second  principle  it  arises,  1st,  That  no  infirmity  or  dis- 
ease which  happens  after  the  consummation  of  matrimony  can  dis« 
solve  it,  L.  7.  tit.  2.  P.  4.  [L.  7.  tit.  2.  P.  4.],  although  the  parties  may 
live  separate  if  the  disease  be  contagious,  or  the  church  shall  adjudge 
separation,*  L.  7.  tit  2.  P.  4.  [L.  7.  lit  2.  P.  4.]  2d,  That  the  wife 
shall  enjoy  the  same  condition,  state,  and  dignity,  as  the  husband, 
although,  before  marriage,  they  may  have  been  unequal  in  situation, 
L.  7.  tit  2.  P.  4.  3d,  That  the  marriage  consummated,  but  not  that 
which  is  only  duly  solemnized  (raio)j  is  indissoluble  as  to  the  tie  or 
chain  (al  vinculo),  but  not  with  regard  to  cohabitation,  L.  4.  tit  1. 
P.  4.  [L.  4.  tit  1.  P.  4.] 

From  the  third  principle  it  is  inferred,  1st,  That  the  consent  will 
not  be  sufficient  without  the  will  to  marry ,^®  L.  5.  tit  2.  P.  4.  [L.  5, 
tit  2.  P.  4.]  2d,  That  the  order  of  the  king  for  a  widow  or  virgin  to 
marry  against  her  will  is  not  valid,  L.  10.  tit  1.  lib.  5.  Rec.  [L.  2.  tit 
2.  lib.  10.  Nov.  Rec]  3d,  That  the  lord  cannot  compel  his  vassal  or 
tenant  to  marry,  L.  1 1.  tit  1.  lib.  5.  Rec  [L.  3.  tit.  2.  lib.  10.  Nov.  Rec.] 
4th,  That  this  will  may  be  expressed  by  words,  or  by  signs  by 
those  who  may  be  dumb,  L.  5.  tit  2.  P.  4.  [L.  5.  tit  2.  P.  4.]  5th, 
That  this  consent  may  be  effectuated  by  a  relation  or  stranger  mar- 
rying in  the  name  of  the  party,  having  a  special  power  for  that  pur- 
pose, L.  5.  tit  2.  P.  4.  [L.  5.  tit.  2.  P.  4.]  6th,  That  this  consent  is 
considered  wanting  if  there  be  an  error  as  to  the  person,  but  not 
with  respect  to  the  quality  or  rank,"  L.  10.  tit  2.  P.  4.  [L.  10.  tit  2. 
P.  4.] 

f  ••  Bat  for  thii,"  says  Palaeios^  **  the  previous  decision  (juieio)  of  the  church  is  re- 
quisite, which  belongs  to  the  bishop.**  He  cites  Benedict  XIV.  Bui  magtu^iolri$  LL 
torn.  2.  bullar.  ^ 

>  **This  exception,**  observes  Palacio$,  **  cannot  take  place;  because,  for  this  capacity 
to  supervene  on  castration,  is  repugnant  and  that,  therefore,  L.  4.  tit  8.  P.  4,  cited  in 
the  text,  does  not  make  any  exception.** 

»  Palaeioi  states,  that  separation  in  respect  to  cohabitation,  from  whatever  cause  it 
may  proceed,  mast  always  be  effected  by  the  sentence  of  the  church,  and  not  by  tho 
mere  authority  of  the  parties:  he  cites  Caval  InM.jur.  can,  part  2.  cap.  30.  §  14.  Bermrd, 
oit  torn.  3.  dissert.  7.  cap.  1. 

10  Perhaps,  remarks  Palacio$,  something  else  was  intended  to  be  said,  because  there 
cannot  be  consent  without  the  will. 

ij  And  semetimes,  also,  if  there  should  be  an  error  with  respect  to  the  quality  or  rank, 
as  if  believing  to  contract  with  the  daughter  of  the  prince,  it  should  be  afterwards  di». 
covered  that  she  were  not  so,  or  believing  the  person  to  bo  fV'ce,  who  should  allerwards  be 
found  to  be  1  slave.    Such  mistakes  show  that  the  consent  was  wanting.   i\i&ietes  (2). 
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From  the  4th  principle  we  deduce  1st,  That  secret  marriages  are 
forbidden  for  the  just  reasons  set  forth  in  LI.  1.  and  5.  tit.  3.  P.  4.  [LI. 
L  and  5.  tit  3.  P.  4.]  as  are  also  those  which  are  celebrated  without 
vitnesses,  without  the  permission  of  the  father,  mother,  0r  relations 
to  whose  charge  the  woman  betrothed  is  committed  ;^^  or  without 
girkig  notice  of  it  in  the  parish  church  of  which  the  contracting 
parties  are  parishioners,"  L.  1.  tit  3.  P.  4.  [L.  1.  tit  3.  P.  4.]  [  46  ] 
2d,  That  besides  the  ecclesiastical  penalties  those  who  marry  clandes- 
tindy  will  be  also  liable  to  civil  ones;  and  thus  not  only  their  children 
will  be  illegitimate,  L.  3.  tit  3.  P.  4.  [L.  3.  tit.  3.  P.  4.]  but  thus  incur 
the  penahy  of  confiscation  of  property,  banishment,^^  and  just  cause 
of  being  disinherited,  L.  1.  tit  1.  Ub  5.  Rec.,  [L.  5.  tit  2.Ub.  10.  Nov. 
Rec.]  which  explains  what  is  expressed  in  LI.  1.  2.  5.  and  6.  tit.  1. 
lih.  3.  del  Fuero  reals  which  treat  of  disinheritance  in  these  cases. 
3d,  That  if  he  who  lives  with  his  lord  marries  his  daughter"  without 
his  command,  he  incurs  the  punishment  of  banishment,  and  she  that 
of  disinherison,**  L.  2.  tit  1.  lib.  5.  Rec  [L.  1.  tit.2.  lib.  10.  Nov.  Rec] 

Fidelity  (leallad)  is  broken,  when  1st,  Adult^  is  committed,  the 
poDLshment  whereof  is  canonical,*^  and  is  treated  of  with  its  form  of 
trial  {8U  juicio)  in  LI.  8.  and  19.  tit  2.  and  L.  2.  tit  9.  P.  4.  [LI.  8. 
and  19.  tit  2.,  and  L.  2.  tit  9.  P.  4.]  2d,  Much  more  is  it  broken  when 
cither  of  the  married  parties  shall  marry  again  during  the  life  of  the 
other,  whidi  crime  is  visited  by  the  civil  laws  with  the  penalties 
which  we  will  explain  in  the  last  title  of  our  2d  book,  and  which  are 
expressed  in  LI.  5.  6.  and  7.  tit  1.  lib.  5.  Rec*«  [LI.  6.  7. 8.  tit.  28.  lib. 
12.  Nov.  Rec] 

According  to  the  6th  principle  the  canonical  impediments  to  mar- 
riage are  comprised  under  the  following;^®  1st,  Carnal  or  spiritual 

"  The  WBQt  of  such  permisMOD,  obsenres  Palaeiot^  would  not  render  the  marriage  nail 
«r  dandestioe.  ClandMtine  marriage,  according  to  the  Council  of  Trent,  is  only  con« 
■dered  that  which  is  celebrated  without  the  presence  of  the  priest  {parroco)  and  two 
witMsses,  sess.  24.  i><  Reform  Matrim,  cap.  1. 

In  respeet  to  the  necessity  of  paternal  consent  in  regard  to  minors,  or  persons  pndet 
Micolar  ages  in  cases  of  matrimony,  the  learned  professor  refers  to  L.  18.  tit  3.  lib.  10. 
iCof.  Rec. 

^  Publication  of  banns. 

M  And  thw  punishment  extends  to  the  witnesses  of  such  clandestine  marriage,  Vidt 
US.  tit  2*  Jib.  10.  Nov.  Rec 

1^  Or  his  feoiale  relation  {ftLtUmtt)  living  in  the  lord's  house.  T%de  L.  1.  tit  2.  lib.  lOl 
NoT.Kec 

■•  And  ber  property  goes  to  her  nearest  relations.     Tide  L.  1.  tit.  2.  lib.  10.  Nov.  Rec. 

^  And  also  civil,  adds  PalaciM. 

"  By  the  first  law  referred  to  the  bigamist  is  to  bo  branded  m  tlie  forehead  with  a  hot 
INB,  with  the  letter  Q.  By  the  2d,  He  is  to  be  condemned  to  the  punishment  of  trea- 
chery (alive),  and  to  be  visited  with  a  loss  of  half  his  or  her  property;  and  by  the  3d,  To 
be  esndemned  to  the  gallies  for  five  years. 

^  But,  observes  Paioftes,  the  canonical  impediments  are  not  limited  to  these  alone, 
for  a  due  understanding  of  all  the  impediments,  whether  natural,  canonical,  or  civil,  he 
><lds,  that  it  is  absolutely  necessary  to  consult  some  of  the  authors  on  the  subject  cited. 
Hs  pailieularly  refers,  for  what  respects  civil  impediments,  to  Stlvog.  In$t.  can,  ditci' 
r^^  lefikm$  et  C9m9uetudinitm9  Hi$pan.  aeeomodat.  Tom.  2.  lib.  2.  tit  9. ;  and  to  the 
'•J«l  orders  posterior  thereto. 
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kindred  {pareniesco)  ^  LI.  12.  and  17  lit  2.  P.  4.  and  titles  6.  and  7. 
P.  4.»^  [LI.  12.  and  17.  tit  2.  P.  4.,  and  tit  6.  7.  P.  4.]  2d,  The  crime 
of  incest,  L.  13.  tit  2.  P.  4..  [L.  13.  tit  2.  P.  4.]  The  death  of  either 
of  the  conserts  occasioned  or  perpetrated  by  the  other,**  L.  14.  tit  2. 
P.  4.  [L.  14.  tit  2.  P.  4.]  4th,  Difference  of  law  or  religion,"  L.  15. 
tit.  2.  P.  4.  [L.  15.  tit  2.  P.  4.]  5th,  The  sacred  order,  L.  16.  tit  2. 
P.  4.  [L.  16.  tit  2.  P.  4.]  6th,  The  solemn  vow  of  religion  or  chastity, 
L.  11.  tit  2.  P.  4."  [L.  11.  tit  2.  P.  4.] 

The  civil  impediments  are  those  which  proceed  from  want  of  mi- 
derstanding;*^  and  for  this  reason  madmen,  fools,  or  idiots,  &c,  can- 
not contract  marriage,  L.  6.  tit  2.  P.  4.  [L.  6.  tit  2.  P.  4.] 

The  civil  laws  also  prohibit  marriage  in  the  direct  line,  and  also  in 
the  collateral  to  the  fourth  degree.**  But  as  relationship  or  kindred 
embraces  two  considerations,*'  one  with  reference  to  the  laws  of  the 
laity  or  common  law,  and  the  other  with  reference  to  the  ecclesiastical 
law,  L.  3.  tit  6.  P.  4.;  [L.  3.  tit  6.  P.  4.;]  and  as  in  respect  of  mar- 
riage the  rules  of  the  canon  law  are  followed,  leaving  those  of  the 
civil  or  common  law  to  govern  the  cases  of  succession  ab  intestatOj 
it  has  appeared  to  us  more  regular  to  defer  the  explanation  of  the 
[  47  ]  degrees  of  consanguinity  and  affinity  until  we  come  to  speak 
of  these  successions. 

Matrimonial  causes  are  exclusively  of  ecclesiastical  cognisance,** 
and  therefore  it  is  not  within  the  province  of  our  institute  to  touch 
upon  them.    See  Titles  9.  and  10.  P.  4.  [Tit  9.  and  10.  P.  4.] 

^  To  the  fourth  de^rree,  and  this  impediment  holds  with  respect  to  adopted  relations. 
Bj  ipiritual  kindred  is  meant  god-fathers  and  god-dapghters,  &o. 

s>  Another  impediment  to  matrimony  is  also  noticed  by  LL 12.  and  17.  tit.  2.  P.  4.  from 
motives  of  public  honesty  or  decency. 

^  Impedes  a  second  marriage  on  the  part  of  the  survivor,  it  is  prosumed. 

^  That  as  regards  a  person  not  Christian,  L.  15.  tit  2  P.  4.  forbids  the  marriage  of  a 
Christian  with  a  Jew,  Moor,  or  person  who  is  not  a  Christian;  but  it  allows  a  Christian 
to  contract  espousals*  witli  such  person,  on  the  condition  or  covenant,  that  such  infidel  will 
beoome  a  convert  to  Christianity  before  actual  marriage. 

^  L.  11.  tit  2.  P.  4.  mentions  another  impediment  which,  perhaps,  ought  not  to  bo 
classed  under  canonical  disabilities;  the  impediment  I  allude  to,  is  the  marriage  of  a  free 
person  with  a  slave,  unless  the  party  free  be  cognizant  of  the  condition  of  the  other,  and 
consent  to  the  marriage,  or  have  carnal  connection  with  ditto.     Vide  the  law  referred  to. 

^  Palacios  says  thcHC  impediments  are  natural 

w  In  the  direct  line  they  prohibit  it,  in  infinitum^  PalaHot,  (1). 

*7  That  is  in  respect  of  the  modes  of  computation  adopted  by  the  civil  and  canon  laws, 
which  differ  in  respect  to  transversal  or  collaterals,  but  agree  in  respect  of  direct  as- 
cendants  or  descendants.    Vide  L.  3.  tit  6.  P.  4. 

■8  This  proposition  appears  rather  too  generally  expressed ;  for  it  would  seem  from  the 
Proem  to  the  10th  Title  of  the  4th  Partida,that  there  is  an  exception,  where,  after  making* 
the  general  statement  in  the  text,  which  is  also  supported  by  the  9th  Title  of  the  4th  Par- 
tida  referred  to,  it  is  said,  **  unless  (fuerae  ende)  the  impediment  concern  a  matter  which 
belongs  to  lay  jurisdiction  or  decision,  such,  for  instance,  as  one  with  regard  to  adultery.** 
Vide  Prcem  tit  P.  4.  On  this  part  of  the  text,  it  is  observed  by  PoZaeiot,  that  the  causes 
or  triahi  of  those  who  contract  a  second  marriage  during  the  life  of  the  first  wife,  are,  by 
a  royal  cedula  of  5th  February,  1770,  (L.  10.  tit  28.  lib.  12.  Nov.  Rec,)  declared  exclu- 
sively of  royal,  or  lay,  and  military  jurisdiction,  according  to  the  persons  who  offend;  but 
that  by  the  royal  decree  of  10th  December,  1781,  [which  does  not,  however,  appear  in  the 
^90.  JK«0.,]  the  ecclosiastioal  jurii^diction  may  alsQ  take  cognisance  of  the  mode,  and  for 
Ihe  reason  expressed  by  the  same  decree. 
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Marriage  being  so  advantageous  to  the  welfare  of  the  state,  our 
lavs  favor  it  in  various  ways,  and  thus  1st,  The  L.  5.  tit.  1.  lib.  3. 
Rec*  [L.  26.  tit  2.  lib.  5.  Nov.  Rec]  annuls  entirely  L.  13.  tit.  1.  lib. 
a  del  fuero  real,  and  L.  3.  tit.  12.  P.  4.,  [L.  3.  tit.  12.  P.  4.,]  which 
prohibited  widows  from  marrying  within  a  year  after  the  death  of 
their  husbands,  and  the  civil  penalties  which  they  incurred  thereby; 
and  L.  4.  tit  1.  lib.  5.  Rec.,  [L.  7.  tit  4.  lib.  10.  Nov.  Rec.,]  reserves 
to  the  children  of  the  first  marriage  the  dominion  of  the  property 
which  the  wife  shall  have  belonging  to  the  first  husband,  which 
reservation  is  also  understood  to  apply  to  the  husband.  2d,  All  mar- 
ried persons  are  exempted  from  corporation  or  city  burthens  and 
offic^  {cargas  concegiles)  the  first  four  years  of  their  marriage; 
and,  the  first  two,  from  royaP*  taxes  {pechos  reales)  and  tribute- 
money,^  {moneda  forera,)  which  exemption  they  will  enjoy  for  life 
tf  they  come  to  have  six  sons,  L.  14.  tit  1.  lib.  3.  Rec.  [L.  7.  tit.  2. 
Kb.  10.  Nov.  Rec]  3d,  If  fhey  marry  before  efghteen  they  may 
administer  their  own  property  when  they  arrive  at  that  age,  L.  14. 
th.  1.  lib.  3.  Rec  [L.  7.  tit  2.  lib.  10.  Nov.  Rec]  4th,  Sons  mar- 
lied  or"  betrothed  (velados)  have  the  usufruct  of  adventitious**  pro- 

K%,  {adverUdgiosXlA.  8.  and  9.  tit  1.  lib.  5.  Rec.  [L.  3.  tit  5.  lib.  10. 
ov.Re 

26.  tit  3.  lib.  5.  Nor.  Rec,  does  not  tpplj ;  the 
3.  tit.  1.  lib.  5.  Reo. ;  or  L.  4.  tit  2.  lib.  10.  Nov. 

ame  Law. 

t  kinf  every  teven  jeara,  in  token  or  acknowlcd^. 
'.  Corufjo  Diceionario  Real  de  E$panaf  torn.  1.  piJ. 

»  «  And,**  acconlftl^GrtlM  liw  cited  (L.  9.  Ut  1.  lib.  5.  Rec;  L.  S.  tit  5.  Ub.  10.  Not. 

^  Property  acquired  by  iodostry  or  right  of  inheritance,  independent  of  paternal  for- 
tne.  By  mariiage,  a  aon  is  emancipated  from  paternal  power.  Vidt  L.  3.  tit  5.  Ub.  10. 
Kof.  Rec,  referred  to  in  the  text 
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TITLE  VII. 

OP  MARRIAGE  PORTIONS  (dOTES)  JOINTURES  (ARRAs),  GIFTS  OP  HUS- 
BANDS (dONADIOS  DE  ESPOSOS),  AND  GAINS  DURING  MARRIAOE| 
(GANANCIAS  ENTRE  MARIDO  Y  MUGER.) 

Cap.  1.  As  we  have  explained  in  the  preceding  chapter  what 
mutual  promise  of  marriage  is,  as  being  necessary  to  the  understand- 
ing what  marriage  is,  in  the  same  way  it  is  necessary  here  to  explain 
what  is  marriage  portion  {dole)y  jointure  {arras)^  what  donation  of 
husband  {donadio  de  ^5/7050),  and  finally,  what  are  gains  {gafiancias) 
between  man  and  wife,  because  they  are  things  which  have  their 
proper  place,  where  they  serve  to  complete  the  due  imderstanding  of 
matrimony; 

Doies  and  arras  are  given  before  and  after^  the  celebration  of 
matrimony,  their  ends  or  objects  being,  that  those  who  marry  may 
[48  ]  have  wherewithal  to  live  and  to  support  matrimony  properly 
and  faithfully,  Princip.  tit  II,  P.  4. 

§  1.  Dote  is  the  property  which  the  wife  gives  to  the  husband  on 
account  of  marriage,  L.  1.  tit  11.  P.  4.  [L.  1.  tit  11.  P.  4.]  It  is 
divided  first  into  profecticia  and  adventicia.  The  latter  (adven- 
ticia)  is  that  which  the  wife  herself  gives,  of  what  belongs  to  her,  to 
her  husband,  or  that  which  her  mother  gives  for  her,  or  any  other  of 
her  relations,  provided  they  be  not  those  of  the  right  descending  or 
ascending  line,  but  others,^  as  uncle,  cousin,  or  other  relation,  or  a 
stranger.  Profecticia  is  the  dote  which  the  father  or  grandfather,  or 
other  of  the  ascendants'  in  the  direct  line  give  of  their  own  property 
to  the  husband,  L.  2.  tit  11.  P.  4.  [L.  2.  tit  11.  P.  4.] 

Hence  it  is  in  the  first  place,  that  if  the  father  owes  any  thing  to 
his  daughter,  and  gives  it  as  dote  to  the  husband,  although  he  pay  it 
from  his  own  property,  it  will  be  "  dote  adventicia^^^  because  he 
does  not  give  it  as  a  father,  but  as  a  stranger  would,  L.  2.  tit  11.  P.  4, 
[L.  2.  tit  11.  P.  4,]  In  the  second  place,  for  the  same  reason,  that 
will  be  dote  adventicia  which  is  assigned  by  a  stranger  and  given 
to  the  father,  in  order  that  he  may  deUver  it  to  the  daughter,  L.  2.  tit. 
11.  P.  4.  [L.  2.  tit  11.  P.  4.] 

§  2.  Dote  is  divided  in  the  second  place  into  necessary  and  volun- 
tary. The  first  is  that  which  the  father  is  obliged^  to  give  to  his 
daughter  who  is  under  his  power.    Voluntary  is  that  which  the  wife 

1  But  v%d€  order  in  council,  16th  September  1822,  on  this  sobject,  Appendix  K. 
■  Collaterals. 

'  In  the  riffht  paternal  line. 

4  That  in,  I  apprehend,  if  she  hath  no  property  of  her  own  for  the  purpose,  and  ht 
htth  the  meana  of  giving  her  a  portion*    See  L.  8.  tit  11.  P.  4  referred  to  in  the  tezU 
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gives  of  her  own  accord,  or  any  other  person  in  her  name,  L.  8.  tit. 
11.  P.  4.  [L.  8.  tit.  11.  P.  4.] 

§  3.  Do/e  may  be  established  in  many  ways.  1st,  By  solemn 
promise,  which  is  called  in  Latin  Siij^ulatio;  as,  for  instance,  if  a 
man  should  say  to  a  woman  with  whom  he  would  marry, "  Do  you 
promise  to  give  me  in  dole  such  a  vineyard  belonging  to  you,  or  such 
in  estate,  or  so  many  maravedis  which  such  a  man  has  to  give  you?^* 
tod  she  should  answer  "  I  promise."  2d,  By  mere  or  simple  pro- 
mise, or  po/iidiaiw.'  3d,  By  promising  to  give  it  to  the  husband, 
or  to  any  other  in  his  name,  for  in  this  case  it  is  the  same  as  if  the 
husband  were  to  receive  it,  and  he  is  bound  to  make  it  good  if  he 
accepted  and  approved  the  promise,  LI  10.  and  13.  tit.  11.  P.  4.  [LI. 
10.  and  13.  tit.  11.  P.  4.]  4th,  Dole  maybe  constituted  purely, 
or  absolutely  and  conditionally;  and  it  is  to  be  observed,  that  the 
condition,  **  if  the  marriage  be  ftilfilled^^  although  it  may  not  be 
expressed,  must  be  always  understood.  5th,  Dote  may  be  given 
immediately,  after  being  promised,  or  at  a  stipulated  time  [  49  ] 
\h  ptazo).  The  former  is  called  giving  dote  in  hand  or  down  {dar 
la  dote  d  mono),  and  of  this  species  is  that  which  at  the  time  or  act 
of  promising  is  delivered  to  the  husband,  or  to  some  other  in  his 
name  appointed  or  approved  by  him.  Of  this  description  also  is  the 
dote  which  the  husband  gives  to  the  wife  of  a  debt  she  owed  him, 
saying  to  her, "  Do  you  acknowledge  or  agree  that  you  give  me  in 
dote  so  many  maravedis,  or  such  a  thing  that  I  was  to  have  paid  to 
you?"  and  she  answers,  "  I  acknowledge  or  agree  and  consider  it  as 
firm,  and  that  I  am  paid  as  though  I  had  received  the  money."  The 
same  holds  if  the  husband  were  a  debtor  to  another,  and  his  creditor 
should  assign  as  dole  to  the  wife  the  debts  due  to  him  by  the  hus- 
band, L.  13.  tit  11.  P.  4.  [L.  13.  tit.  11.  P.  4.]  To  gitre  dote  at  a 
stipulated  or  future  time  {d  plazo)  is  to  assign  a  day  and  time  certain 
by  which  it  is  to  be  given.  A  day  certain  is,  when  the  dote  is  pro- 
mised on  a  day  appointed;  and  time  certain  is,  when  it  is  promised 
to  be  given,  for  instance,  within  the  year;  and  when  promised  in  a 
time  certain,  as  within  the  year,  this  must  begin  to  run,  or  be  counted 
from  the  day  of  the  wedding,*  L.  12.  tit.  11.  P.  4.  [L.  12.  tit.  1 1.  P.  4.] 

§  4.  The  things  which  are  assigned  or  given  in  dote  are  real^  or 
personal  {raices  6  muehles),  L.  14.  tit  11.  P.  4.  [L.  14.  tit  11.  P.  4.] 

Ete  may  also  consist  of  a  debt  in  favor  of  the  wife,  and  in  order  / 
t  this  species  of  dote  may  be  valid,  it  is  necessary  that  the  debtor  I 
:nowledge  the  debt,  and  promise  to  pay  it  to  the  husband,  L.  15.^ 
tit  11.  P.  4.  [L.  15.  tit  11.  P.  4.]    These  things  are  either  valued,  or 

*  A  ^tDitoofl  promise,  or  nudum  paeium,  and  here  means  a  promise,  accompanied 
vitb  delifery  of  the  date,  or  gift    See  L.  10.  tit  1 1.  P.  4.  referred  to  in  the  text. 

*  And  not  from  the  period  of  the  promise.     Vide  law  referred  to  in  the  text 

^  It  majr  be  here  added,  that  in  the  case  of  a  female  minor,  she  is  not  allowed  to  asei^ 
or  ddirer  to  husband,  dote^  in  regard  of  real  property,  without  judicial  knowledfe  and 
fenstut,  in  addition  to  the  authority  or  consent  of  her  {^uardian;  but  she  b  permitted  to 
do  so,  in  respect  of  personal  property,  haf  ing  only  the  tonsont  of  her  guar«LtaD. 

Vol.  L— 9 


50  Of  Marriage  Portions^  [Book  L 

are  not  valued.  Dote  will  be  valued,  when  he  who  gives  it  says, 
*«  I  give  you  such  a  thing  in  dotty  and  I  value  it  at  so  many  mara- 
vedis.^'  •  It  will  be  not  valued  when  he  only  says, "  I  give  you.such 
^n  estate  or  property  in  dote.^^  Dote  that  is  valued  possesses  this 
privilege,  that  restitution  or  relief  against  injury  suflTered  by  error  in 
Its  vaUiation  may  be  obtained  at  all  times,  as  well  by  him  who  gives, 
as  by  him  who  receives  it,  L.  16.  tit.  1 1.  P.  4.  [L.  16.  tit.  II.  P.  4.] 

§  5.  From  all  that  has  been  said,  the  following  axioms  may  be 

deduced,  let,  The  father  and  grandfather  are  bound  to  portion  {dolar) 

their  daughter  and  grand-daughter  according  to  their  means.     2d, 

Dote  is  assigned  in  order  the  more  easily  to  support  the  charge  or 

jburthen  of  matrimony.     3d,  The  husband  is  owner  of  the  dote  during 

/marriage,  L.  7.  tit.  11.  P.  4.  [L.  7.  tit.  11.  P.  4.]    4th,  On  the  disso- 

/Ihtion  of  marriage  it  ought  to  return  to  the  wife,  or  to  whomsoever  it 

Lmi^Ybelong,*  L.  7.  tit.  11.  P  4.  [L.  7.  tit  11.  P.  4.] 

[OT  ]  From  the  first  axiom  it  results,  1st,  That  the  father,  when 
he  marries  his  daughter,  must  portion  her  whether  she  have  property 
of  her  own  or  not,  L.  8.  tit.  1 1.  P.  4.  [L.  8.  tit  11.  P.  4.]  2d,  That 
if  tjie  father  do  not,  he  may  be  compelled  thereto  by  the  judge  of  the 
place  in  which  he  may  be,  L.  9.  tit.  11.  P.  4.  [L.  9.  tit.  1 1.  P.  4.]  3d, 
That  the  grandfather  is  not  obliged  to  portion  his  grand-daughter,  who 
is  under  his  power  or  protection  {en  sn  poder),  if  she  have  property 
of  her  own  for  the  purpose,  L.  8.  tit.  11.  P.  4.  [L.  8.  tit  11.  P.  4.] 
4th,  That,  under  the  like  circumstances,  the  great-grandfather  ought 
to  portion  his  great  grand-daughter  under  his  power  or  care,*  L  8. 
tit  11.  P.  4.  [L.  8.  tit  II.  P.  4.]  5th,  That  the  mother  cannot  be 
compelled  to  portion  her  daughter  when  the  father  has  wherewith  to 
do  it,*®  but  she  is  not  deprived  of  the  power  of  doing  so  voluntarily, 
L  9.  tit  11.  P.  4.  [L.  9  tit  11.  P.  4  ]  6th,  If  the  mother  is  a  here- 
tic, Jewess,  or  Moor,  she  shall  be  compelled  to  portion  her  Christian 

*  This  applies  eqaally  to  arra$  or  jointure,  or  donatio  propler  nuptia$,  which  will  go 
to  the  husband,  or  his  heirs,  on  the  dissolution  of  the  marriage. 

*  Palacio$  here  obi^erves,  that  the  father  and  grandfather  are  bound  to  portion  their 
^and,  or  great  grand  daughter,  whom  they  shall  have  under  their  power,  if  she  be  poor, 
according  to  L-  8.  tit  1 1.  p.  4.  cited  in  the  text;  but  that  as,  at  present,  the  patria  poteotad^ 
in  respect  to  the  grand  and  great^grand  children,  no  lonscr  exists  in  the  grand  and  great- 
g'randfatlior,  by  reason  of  their  sons  havin?  withdrawn  from  the  paternal  power,  in  con- 
aequence  of  having  married  (U  8.  tit.  1.  lib.  5.  Rec.  L.  3.  tit.  5.  lib.  10.  Nov.  Rec.),  the 
obligation  to  portion  them  no  longer  exists;  unless  we  adopt  the  opinion  of  those  who  hold 
that  the  fathers,  and  in  default  of  them,  the  paternal  grandfathers,  are  bound  to  portion 
their  daughters  or  grand-daughters,  allliough  they  may  not  be  under  their  power,  on  tho 
ground  that  this  is  more  a  natural  than  a  civil  obligation.  The  learned  professor  refers 
to  Cowirruh,  F,2.de  matrim.  cap.  8.  §  6.  n.  15. 

M«  The  law  (9.  tit  1  h  P.  4.)  referred  to  in  the  text,  makes  no  such  distinction;  but 
•tatet  generally,  that  the  mother  cannot  be  compelled  to  portion  her  daughter.  L.  4.  tit 
3.  lib.  10.  Nov.  Rec.  which  is  L.  8.  tit  9.  lib.  5.  Rec  does  say,  that  if  the  father  alone 
•hall,  during  marriage,  give  a  portion,  or  muke  a  donation, /n'opffr  nupiia$^  to  a  common 
child  of  such  marriage,  such  poriion  or  donation  shall  be  paid  out  of  that  particular  species 
<»f  property  called  gaM»eiaU$^  which  will  be  explained  hereafter,  provided  there  shall 
exist  such  gaint;  but  that  if  there  be  no  such  description  of  property  of  the  marriage, 
then  such  portion  or  donation  sliall  be  paid  out  of  the  particular  or  exclusive  properly  of 
the  husbaiMi,  and  not  of  the  wife*    See  the  law  here  referred  to. 
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daughter,  L.  9.  tit.  11.  P.  4.  [L.  9.  tit.  1 1.  P.  4.]  7th,  The  same  ob- 
ligatioo  is  imposed  on  the  guardian,  or  person  who  may  have  under 
his  power  (en  su  poder)  any  woman;  and  he  shall  be  compelled  to 
portion  her  in  proportion  to  her  means,  and  the  condition  or  rank  of 
the  person  with  whom  she  marries;  in  which  case,  if  the  guardian 
shonid  give  a  greater  portion  of  what  the  woman  possesses,  the  ex- 
cess will  not  be  valid,  L.  9.  tit.  11,  P.  4.  [L.  9.  tit.  11.  P.  4.] 

The  excess  (of  dote,  &c.)  which  was  observed  to  be  given  on  the 
marriage  of  daughters,  rendered  it  necessary  to  establish,  1st,  That 
he  who  may  have  from  two  hundred  to  five  hundred  thousand  ma- 
ravedis  of  rent  or  income,  can  only  assign  to  each  of  his  daughters  a 
portion  of  a  million  of  maravedis:  he  who  may  have  less,  only  six 
hundred  thousand:  he  whose  income  should  exceed  five  hundred 
thon^nd  up  to  one  million  and  four  hundred  thousand  maravedis, 
may  only  give  a  million  and  a  half,  and  he  who  may  have  a  rent  or 
income  of  a  million  :md  a  half  maravedis  or  more  may  assign  as  a 
portion  to  each  of  his  daughters  one  year's  rent  or  income  and  not 
more;  so  that  it  cannot  exceed  two  millions  maravedis,  L.  1.  tit.  2. 
bb.  5.  Rec.  [L.  6.  tit.  3.  lib.  10.  Nov.  Rec]  2d,  This  is  so  firmly 
established  that  Philip  the  4th  declared  null  the  dispensations  which 
the  council  might  make  or  grant  contrary  to  the  tenor  of  this  law,  L. 
5.  tit.  2.  Hb.  5  Rec.  [L.  7.  tit.  3.  lib.  10.  Nov.  Rec]  and  its  observance 
bath  been  repeated  in  the  ordinance  respecting  the  dresses  of  women, 
de  traces  de  1723,  al  cap.  24.  and  25.  3d,  That  the  ladies  of  honor 
cannot  have  more  than  a  million  of  maravedis"  en  dote^  L.  5.  tit.  2. 
lib.  5.  Rec.  [L.  7.  tit  3.  lib.  10.  Nov.  Reel  4th,  That  a  third  or  fifth 
of  one's  property  cannot  be  promised  in  dote,  L.  1.  tit.  2.  lib.  5.  Rec. 
[L  6.  tit.  3.  Hb.  10.  Nov.  Rec] 

From  the  second  axiom  it  follows,  1st,  That  every  thing  may  be 
given  in  dote  which  can  be  useful  to  the  husband,  LI.  14.  15.  21.  and 
22.  tit.  11.  P.  4.  [LI.  14.  15.  21.  and  22.  tit.  11.  P.  4.]  2d,  and  there- 
fcre  the  promise  of  dote  to  be  given  at  the  death  of  the  husband  will 
not  be  valid,  L.  12.  tit.  11.  P.  4.  [L.  12.  tit.  11.  P.  4.]  3d,  But  if  any 
other  except  the  wife  promise  the  dote  at  a  time  uncertain,  it  will  be 
valid,  as  the  person  promising  it  may  happen  to  die  during  the  [  51  ] 
marriage,  and  the  dote  may  be  useful,"  L.  12.  tit.  11.  P.  4.  [L.  12. 
tit  11.  P.  4.]  4th,  That  dote  must  be  proportioned  to  the  riches  of 
the  wife,  and  the  condition  or  rank  of  the  husband,  L.  9.  tit.  1 1.  I*. 
4.rL.  9.  tit.  11.  P.  4.] 

From  the  third  axiom  it  arises,  1st,  That  the  husband  acquires  and 
gains  the  fruits  or  produce  of  dote^  when  once  the  marriage  has  taken 
pbce,"  LL  18.  and  25.  tit.  11.  P.  4.  [LI.  18.  and  25.  tit.  11.  P.  4^.] 

*i  And  a  certain  sum  of  money  which  the  queen  of  Spain  ^ives  her  maids  when  they 
■tfTT  (y  Im  $ayo).     Vide  L.  7.  lit,  3.  lib.  10.  Nov.  Rec 

**  i.  e.  to  the  hnrband.  The  example  put  in  the  law  referred  to  in  tlic  text,  ir  of  a  per- 
•on  promisinfr  d«€e  to  bo  paid  at  the  time  of  the  promisor^s  dc&th;  for  h\n  death  may  lake 
place  before  that  of  the  haaband.  This  pOMibility  mukes  tho  promised  portion,  or  c2o(#, 
valid. 

**  And  wwacigion  of  the  ibte  bath  been  dcliTered  to  him.    See  L.  35.  tit.  U.  p.  4. 
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2d,  That  the  decrease  or  increase  of  dote  valuedy  caused  after  and 
not  before  the  weeding,  appertains  to  the  husband,  L.  18.  tit  11.  P.  4. 
[L.  18.  tit.  11.  P.  4.]  3d,  That  the  fruits  or  produce  enjoyed  before 
the  wedding  are  considered  an  increase  of  dotey  although  equity 
directs  that  the  husband  who  maintains  and  watches  over  the  wi& 
during  the  time  that  he  is  waiting,  by  reason  of  her  imperfect  age,  to 
marry  her,  is  not  bound  to  consider  or  reckon  as  an  increase  of  dote 
the  fruits  which  he  may  have  received  before  marriage,  L.  28.  tit 
11.  P.  4.  [L.  28.  tit  11.  P.  4.]  4th,  That  the  increase  or  decrease 
also  of  all  the  dotal  property  which  has  been  counted,  weighed,  and 
measured,  appertains  to  the  husband,  L.  21.  tit  11.  P.  4.  [L.  21.  tit 
11.  P.  4.]  5th,  But  of  that  not  valued,  which  is  received  as  equiva- 
lent in  kind,  as  cattle,  &c.,  the  loss  or  the  increase  appertains  to  the 
wife;"  although  the  husband  is  obliged  to  supply  the  number  of  those 
that  may  die  from  those  that  shall  be  bom,  LI.  18.  and  21.  tit  11.  P. 
4.  [LI.  18.  and  21.  tit.  11.  P.  4.]  6th,  That  if  the  election  be  given 
to  the  husband  of  returning  the  dote^  or  its  value,  the  injury  or  im- 
provement shall  be  the  wife's,  if  the  husband  shall  elect  to  return  the 
thing;"  and  the  same  if  the  election  be  left  to  the  wife,  L.  18.  tit  1 1. 
P.  4.  [L.  18.  tit  11.  P.  4.]  7th,  That  the  increase  of  a  quarry,  not 
valued,  is  excepted,  which  appertains  to  the  husband,  L.  27.  tit.  1 1. 
P.  4.  [L.  27.  tit  11.  P.  4.]  8th,  That  if  dotal  property,  not  valued, 
were  lost  by  judgment  at  law,  and  the  wife  hath  bound  herself  to 
warranty  {salio  d  eviccion),  she  ought  to  be  responsible  for  the  loss; 
but  if  she  gave  it  in  good  faith,  without  making  herself  responsible 
for  it,  the  loss  or  injury  will  appertain  to  the  husband:**  and  in  regard 
'  to  dote  that  is  valued,  the  wife  must  give  him  another  thing  equal  in 
value,  L.  22.  tit  11.  P.  4.  [L.  22.  tit  11.  P.  4.]    9th,  That  it  is  the 

referred  to  in  the  text,  which  law  qaalifien,  in  rcj^rard  to  the  produce  or  increase  of  slarec, 
the  position  laid  down  in  the  text.  Palacioi  adds  to  the  rcqui8it4!  already  mentioncdf  that 
the  marriage  muat  have  been  celebrated,  and  that  the  husband  must  sustain  the  burthens 
of  the  marringe,  as  laid  down  in  L.  25.  tit  11.  P.  4.  He  observes,  thul  thin  must  be  un- 
derstood without  prejudice  to  what  will  bo  aAerwards  said  in  this  title,  and  with  attention 
to  LI  4.  and  5.  tit.  9.  lib.  5.  Rcc.  (LL  3.  and  5.  tit.  4.  lib.  10.  Nov.  Red),  which  enact,  that 
the  fruits  (Jrulos)  received  during  marriage,  whether  arising  from  property  belonging  to 
the  husband,  or  to  the  wife,  are  divided,  or  appertain,  in  equal  portions,  to  both. 

M  The  law  (L.  21.  tit.  11.  P.  4.)  referred  to  in  the  text,  so^s,  that  the  husband  shall 
enjoy  the  fruits  or  increase  of  the  cattle,  subject  to  the  condition  of  supplying  the  num- 
bers which  may  die,  from  those  which  may  be  born.  PalacioB^  on  this  part  of  the  text, 
observes,  that  the  increase  or  decrease,  improvement  or  deterioration  of  dotal  property 
appertains  to  the  husband  when  it  has  been  delivered  to  him  valued,  or  when  it  is  deli- 
Tcred  in  any  o^  thoKC  things  which  consist  in  weight,  number,  or  measure;  and  that  the 
same  appertains  to  the  wife,  when  such  property  hath  not  been  delivered  to  the  husband 
valued,  or  under  appraisement.  The  learned  professor  adds  the  substance  of  what  is 
•tated  in  the  first  part  of  this  note. 

>'  Ex.gr,  a  house.  Unless,  says  palacioi^  referring  to  L.  18.  tit.  11.  P.  4.  it  should 
be  proved  that  the  loss  had  arisen  by  the  fault  of  the  husband. 

i<  The  loss  or  risk,  according  to  L.  22.  tit  11.  P.  4.,  would  belong  to  the  wife;  because, 
ftlthough  she  may  not  be  bound,  in  this  case,  to  the  warranty  of  the  dote,  the  injury  which 
she  suffers  in  its  loss,  is  greoter  than  that  which  the  husband  suflfers;  and  what  is  more, 
without  this  explanation,  it  would,  perhaps,  be  supposed,  that  tlie  husband  was  bound  to 
the  warranty  {ianenmiento)  of  the  dote;  Palacio$  (5). 
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duty  of  the  husband  to  recover  the  rfo/e,^^  L.  15.  tit.  11.  P.  4.  [L.  15. 
lit.  II.  P.  4.]  10th,  Except  that  it  be  a  debt  due  by  the  wife's  father, 
grandfaiher,  or  great  grandfather;"  in  which  case  the  husband  is  not 
responsible  for  the  risk  which  might  ensue,  if  any  of  them  should 
arrive  at  a  state  of  poverty,  on  account  of  his  not  being  able  to  en- 
force the  recovery  of  it  from  them,"  L.  15.  tit.  11.  P.  4.  [L.  15.  tit  * 
11.  P.  4.]  1 1th,  But  if  it  were  the  debt  of  a  stranger,  and  the  [  52  ]  ^  ^ 
husband  were  able  to  compel  the  payment  of  it  in  time,  he  will  be 
ro^ponsible,  although  the  stranger  should  be  reduced  to  poverty;  and 
the  wife  shall  be  entitled  to  her  action  against  the  husband  for  it,  if 
he  should  not  recover  it,  L.  15.  tit.  11.  P.  4.  [L.  15.  tit.  11.  P.  4.] 
12th,  This  is  understood  if  the  debt  due  by  the  stranger  were  an 
onerous  debt  (de  apremia);  because,  if  it  arose  from  mere  voluntary 
obligation;  as,  for  instance,  if  any  one  should  have  promised  the  wife 
to  give  her  any  certain  thing,  and  the  husband  neglected  to  ask  for  it 
at  a  lime  when  the  stranger  was  able  to  pay  it,  then  the  prejudice  or 
injury  shall  belong  to  the  husband;  and  if  it  is  a  thing  not  certain  or 
specific,  the  husband  is  not  obliged  to  recover  it;  and,  consequently, 
is  not  responsible  for  the  damage  which  may  result,  L.  15.  tit.  11.  P. 
4.  ad  Jin.  [L.  15.  tit.  1 1.  P.  4.  odfin.'} 

From  the  fourth  axiom  it  follows,  1st,  That  the  husband  cannot 
alienate,  sell,**  nor  mispend  the  doie,  L.  7.  tit.  11.  P.  4.  [L.  7.  tit.  11. 
P.  4.]  2d,  But  if  he  should,  and  the  wife  fear  that  he  may  be  re- 
duced to  poverty,  she  will  have  a  right  to  require  security  from  him, 
and  an  allowance  of  aliment,^!  L.  29.  tit.  11.  P.  4.  [L.  29.  tit.  11.  P.  4.] 

§6.  The  restitution  of  £//?/«  takes  place  in  three  cases.  1st,  By  the 
death  of  the  wife.  2d,  By  reason  of  the  existence  of  an  impedi- 
ment, which  may  dissolve  the  marriage.  3d,  By  divorce.  In  the 
first  case,  if  the  wife  dies  without  children,  the  dote  called  profecticia 

^  That  iis  dole  which  consists  of  the  assignmeut  of  a  debt  that  was  dae  to  the  wife. 
See  L  15.  tit.  11.  P.  4.  quoted  in  the  text 

^  PaUeio$  states,  that  in  thif«  case,  altto,  it  is  competent  to  the  husband  to  recover  the 
i^U,  ahhoQgh  it  is  true,  that  if  he  does  not  recover  it,  be  is  not  responsible,  for  the  reason 
aati^oed  by  the  text.     He  refers  to  L.  15.  tit  11.  P. 

**  On  account  of  tlie  relationship  of  such  persons. 

•  He  can  dispose  of  dote  in  money,  &c.,  but  the  amount  must  be  returned  out  of  his 
propenj,  after  the  dissolution  of  the  marriage.  See  L.  7.  tit.  1).  Part  4.;  and  also  L.  21. 
ikid.  PalaeUa  has  a  note  (1)  here  to  the  above  effect.  He  says,  that  when  the  date  is 
comprised  of  things  consittting  of  weight,  number,  or  measure,  and  when  it  is  valued 
ttader  an  appraisement  which  produces  sale  or  transfer,  the  huKband  may  aliene  it;  for 
ia  stich  case*,  an  irrevocable  dominion  in  the  dote  is  transferred  to  him,  with  the  obliga- 
tion of  restoring  it*  value,  or  the  quantity,  if  they  are  thines  which  consist  of  weight. 
Dumber,  or  measure,  after  the  dissolution  of  the  marriage.  He  refers  to  LI.  7-18.  and  21. 
a  11.  P.  4. 

^  This  Law  (29.  tit  11.  P.  4.)  goes  further,  and  says,  that  if  the  husband  badly  ad- 
Btaisters  the  dUal  property,  or  be  a  gamester,  ^c^  and  the  wife  fears  he  will  dissipate  it, 
•be  may  judicially  require  that  he  be  compelled  to  deliver  it  up  to  her,  or  to  give  security 
thtt  he  will  not  dispo«te  of  it ;  or  to  deliver  it  into  the  potsosffion  of  a  third  person,  to  take 
are  of,  and  to  apply  the  profits  to  their  snpport  or  maintenance ;  but  it  seems  she  cannot 
demand  the  dale^  being  thus  taken  out  of  the  possession  of  her  huftband,  if  his  poverty  or 
Hvirtm  were  occasioned  by  mere  misfortune,  and  aot  by  culpability  or  improper  conduct 
Sw  the  law  referred  to. 
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is  restored  to  the  father;  and  if  it  is  dote  called  adventicfa,  to  the 
J:ieirsof  the  wife;  observing,  in  this  case, the  covenants  of  the  deed  of 
dote^QX  marriage  articles,  {e^criiura  de  dote^  L.  30.  tit.  11.  P.  4.; 
[L.  30.  tit.  11.  P.  4.;]  but  if  she  leaves  children,  the  husband"  re- 
mains in  the  enjoyment  of  the  usufruct,  and  the  dominion  {la  pro- 
priedad)  passes  to  them.  If  the  wife  dies  without  making  a  testa- 
ment, and  without  father  or  relation  who  may  inherit  from  her,  the 
dote  escheats  to  the  crown,  {a  la  reat  camara,)  L.  12.  tit.  8.  lib.  5. 
Rec.  [L.  I.  tit.  22.  lib.  10.  Nov.  Rec.,]  which  annuls  or  alters**  L.  9(0. 
til.  11.  P.  4.  [L.  23.  tit.  11.  P.  4.]  In  the  second  case,  if  the  dote  is 
^prnfecticin^^  it  is  delivered  to  the  father;**  and  if  ^'  adventicia^* 
to  both;"  and  if  the  father  be  dead,  to  the  daughter,  whether  she 
has  children  or  not,  L.  30.  tit.  1 1.  P.  4.  [L.  30.  tit.  1 1.  P.  4.]  In  the 
^  third  case,  if  the  dote  is  adveniicia^  it  is  given  to  the  daughter,  and 
not  to  her  father,  although  he  may  be  living,  L.  30.  tit.  11.  P.  4.  [L. 
30.  tit.  11.  P.  4.] 

Dote  consisting  of  real  property  is  restored  immediately  on  the 
dissolution  of  marriage;  and  if  it  consists  of  personal  property 
{meubles)  restitution  shall  be  made  of  it  within  a  year,  unless  there 
be  minor  children,^  when  the  surviving  consort  is  not  obliged  to 
deliver  up  the  dote  until  the  children  arrive  at  the  age  of  majority; 
but  he  or  she  shall  be  bound  to  maintain  and  educate  them,  and  not 
to  alienate  nor  mispend  the  dote^  L.  31.  tit.  11.  P.  4.  [L.  31.  tit.  11. 
P.  4.] 

[  53  ]  At  the  time  of  this  restitution,  the  husband  may  require  to 
be  reimbursed  the  expenses  which  lie  has  laid  out  on  the  dotat  pro- 
perty which  have  proved  beneficial;  but  not  those  which  shall  serve 

tt  Or  the  wife,  a*  to  donatio  propter  nvptiat  and  arrat^  if  she  is  the  survivor.  See 
L.  23.  tit  II.  P.  4.  Palaciot  observes  in  rcHpect  to  this  enjoyment  by  the  hasbnnd  of 
the  usufruct  of  dotal  properly  after  the  death  of  the  wife,  leaving  issue,  or  this  species  of 
tenancy  by  the  curtestfy  ihni  it  only  lasts  while  the  children  are  under  the  pntcrnal  power, 
L.  5.  tiU  17.  P.  4.;  for  that  by  going,  or  being  absolved,  from  it,  they  acquire  the  property 
and  the  UKufruct  of  adventUiove  property,  L.  9.  tit.  I.  lib.  5.  Rec  [L.  3.  tit.  5,  lib.  10.  Nov. 
Rec.]  Greg,  Lopez  gl.  6.  L.  15.  lit  18.  r.  4.;  but  that  if  the  release  be  by  emuncipation, 
the  father  may  retain  the  half  of  the  usufruct,  L.  15.  tit  18.  P.  4. 

*3  Only  in  this  last  respect,  L.  23.  lit  II.  P.  4.,  having  in  the  case  of  husband  or  wife 
dying  intestate,  and  without  heirs,  given  the  survivor  of  them  the  dotal^  &.n.,  property  of 
the  other.  Palaciot  Bays,  some  authors  arc  of  opinion  that  L.  12.  tit  8.  lib.  5.  Kec,  [L. 
J.  tit  22,  lib.  10.  Nov.  Rec ,]  does  not  repeal  or  alter  L.  23.  tit  11.  P.  4.,  and  that,  there- 
ibre,  in  default  of  relations,  the  wife  and  the  husband  onght  to  inherit  from  each  other 
according  to  the  survivorship  respectively.  Tlie  learned  Professor  adds,  that  he  darcf 
not  go  this  length,  but  he  will  remark,  that  L.  2.3.  tit.  11.  P.  4.,  directly,  positively,  and 
expressly  calls  the  surviving  consort  to  the  inheritance  of  the  property  of  the  one  de- 
ceased, in  default  of  hoirs  or  relntions;  and  tliat  neither  L.  12.  tit  8.  lib.  5.  Rec,  nor  the 
ro^al  order  (Reglamento)  of  17d8,  in  regard  to  escheats,  excludes  husband  and  wife  from 
this  benefit  of  reciprocal  inheritance.  Among  those  authors  who  entcrtuin  the  foregoing 
opinion,  the  learned  Professor  might  have  mentioned  the  respectable  authority  of  AzevedOi 
Vide  his  Omi.  on  the  Law  of  tlic  Rec.  under  consideration. 

^  ue,  to  the  father  of  the  wife. 

>»  t.  e.  to  the  wife  and  to  her  father.  Palaeioe  says,  if  adwntitiovt^  it  is  delivered  to 
the  daughter  alone ;  if  prqfeeUlious^  to  tho  father  and  daughter  jointly.  He  rclers  to  L. 
M,titll.  P.4. 

tt  Of  tiie  marriage. 
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foimere  ornament,  L,  32.  tit.  11.  P.  4.  [L.  32.  tit  11.  P.  4.]  which  is 
UDderstood  to  regard  dote  not  valued;  for  with  respect  to  that  which 
is  vaJued,  restitution  is  made  by  the  return  of  its  value,  L.  26.  tit.  11, 
P.  4.  [L.  26.  lit.  1 1.  P.  4.]  And  if  the  dote  was  of  things  numbered, 
weighed,  and  measured,  the  same  quantity  ought  to  be  returned,  JU 
2S,  tit  11.  P.  4.  [L.  25.  lit  11.  P.  4.] 

Iq  this  restitution  is  also  discounted,  in  favor  of  the  husband,  the 
part  of  the*'  fruits  or  produce  collected,  or  to  be  gathered  of  the  dotal 
p^perty  on  the  last  year  of  the  dissolution  of  marriage  in  proportion 
to  the  months  and  days  that  it  continued,  L.  26.  tit  1 1.  P.  4.  [L.  2Q. 
tit  11.  P.  4.]  and  never  shall  the  husband  or  his  heirs  be  compelled 
to  restore  this  dote,  but  in  as  far  as  they  are  able,  and  they  shall  not 
be  deprived  of  alimeiit  thereby;^  although  the  judge  ought  to  secure 
its  restitution  at  stipulated  periods  of  payment,  or  by  some  other  way, 
L  32.  tit  11.  P.  4.  [L.  32.  tit  11.  P.  4.]  But  in  no  case  shall  the 
action  to  recover  the  dote  be  extinguished  or  destroyed,  although  the 
capital  of  it  be  lost  and^  the  property  and  estate  of  the  husband,  as 
otierved  by  ^yora  de  Partitionidus,  part  1.  cap.  7.  n.  5. 

The  husband  is  not  bound  to  restore  the  dote  if  he  shall  gain  it  by 
any  of  those  three  modes,  viz.: — by  covenant  or  compact,^®  by  adul- 
tery, or  by  custom  of  the  place  where  the  marriage  took  place,  L.  23. 
tit  11.  P.  4.  [L.  23.  tit  11.  P.  4.];  and  this  custom  shall  be  of  such 
force  and  effect,  that  although  the  married  couple  may  go  to  live  in 
another  country  where  it  does  not  prevail,  it  shall  be,  nevertheless, 
observed.  This  is  imderstood,  provided  there  be  no  children,^*  L.  24. 
tit  11.  P.  4.  [L.  24.  tit  1 1.  P.  4.], 

Cap.  2.  The  woman  is  accustomed  to  bring,  beside  her  portion  (dote) 
other  property  which  is  called  paraphernalia,^^  and  which  is  or  are, 

^  EmltUmenU. 

*  Thb,  ul>9crves  Ptflactot,  is  cot  andcrstood  in  respect  to  &11  the  heirs  of  the  husband, 
kol  oolj  in  regmrd  to  tlie  children  when  they  have  to  deliver  the  dott  to  their  mother  on 
tecoontof  their  father,     lie  refers  to  L.  32.  tit.  11.  P.  4. 

*  This  conjunction  is  introduced  to  m%ke  the  sense  eompltfte,  although  it  is  not  foond 
in  the  text 

*  Thu  covenant  must  be  reciprocal  as  to  its  effects  on  husband  and  wife,  with  respect 
to  dole  and  arra»,  or  donation  of  the  huvband. 

**  Aod  L.  23.  tit.  11.  P.  4.  PulacioB  adds,  that  if  there  be  children  of  the  marriage, 
they,  in  the  cases  mentioned  in  the  text,  will  have  tlie  property;  and  the  futher  or  the 
Bwlhcr,  who  shall  survive,  &.c^  will  have  the  usufruet  of  it  idr  lite. 

"  The  meaning  attached  to  this  word,  which  is  of  Greek  origin,  ir«i^  prster,  and^i^iw, 
doc  i.  e.  all  things  which  a  woman  brings  to  her  husband  besides  her  dowry  or  portion, 
by  Eugliftb  Uw  is  much  more  limited.  See  the  observation  on  this  word,  as  refrurds  the 
k»i  of  England,  in  WootTB  In$t,  Civ.  Law.  b.  1.  ch.  2.  p.  123.,  fol.  edit  1730.  The 
Traotktor  Irom  the  fear  of  making  his  notes  too  extended,  has  refrained  from  more  fre- 
^oeat  quotiittons  from  the  learned  Civilian  in  the  progress  of  this  translation:  he  here 
begs  to  make  a  general  reference  to  this  excellent  elementary  work  on  the  civil  law, 
iDd,  without  presuming  to  pronounce  a  judgment  on  the  comparative  merits  of  the  seve- 
ral learned  works  of  this  hind,  ho  may  venture  to  state,  tliat  the  English  student  of  the 
lawi  of  Sf^in,  will  find  his  courtie  of  study  of  those  laws,  at  least  of  those  which  form  the 
cooipiUtion  called  Los  mete  PartidoBt  facilitated  by  a  previous  attentive  perusal  of 
WmPi  In$titiit€9  tf  the  Civil  Law,  The  Analyei*  of  the  Roman  Civil  Law^  by  Dr, 
Buiijaxy  and  a  Compendioui  View  of  the  Civil  Law,  by  Dr.  Bvwne^  may  be  also  read 
with  adranlafc. 
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the  property  and  things  whether  personal  (muebles)  or  real  (raices) 
which  wives  retain  for  their  separate  use,  and  which  are  not  ac- 
counted part  of  the  portion  or  doie^  L.  17.  tit.  11.  P.  4.  [L.  17.  tit  11. 
P  4.]  From  this  definition  it  follows,  1st,  That  if  the  wife  gives  to 
the  husband  this  property,  with  the  intention  that  he  may  have  the 
dominion  (senorio)  of  it,  he  shall  possess  it  during  marriage;  and  if 
she  should  not  do  this  expressly  in  writing,^  the  dominion  of  such 
property  will  be  always  in  the  wife,  L.  17.  tit  11.  P.  4.  [L.  17.  tit. 
[  54  ]  11.  P.  4.]  2d,  That  if  this  property  should  be  sold  with  the 
approbation  of  the  wife,  its  price  or  value  shall  not  be  deducted  at 
the  time  of  separation;  but  otherwise  when  it  hath  been  converted 
to  the  particular  benefit  of  tlie  husband,  although  the  wife  should 
consent,  unless  the  husband  be  so  poor,  that  it  be  necessary  to  sell  it 
to  maintain  himself.  Jiyora^  part.  1.  cap.  8.  nn.  2,  3,  and  4.  3d, 
That  if  it  be  sold  without  the  assent  of  the  wife,  she  will  have  her 
action  or  remedy  against  the  purchaser,  and  if  not,  she  shall  take  the 
value  from  the  fund  of  properly  {cuerpo  de  los  bienes)  before  parti- 
tion be  made,  ^yora^  part.  1.  cap.  8.  n.  5.  4th,  That  the  property 
of  the  husband  is  always  bound  or  liable  for  the  prejudices  and  injury 
which  he  shall  cause  to  the  paraphernaliu^  of  the  wife,  L.  17.  tit 
11.  P.  4.  [L.  17.  tit  11.  P.  4.] 
Cap.  3.  By  jointure^^  (arras)  is  understood  the  donation  which  the 

^  Palacio9  observes,  that  L.  17.  tit.  11.  P.  4.  (cited  in  the  text),  does  not  say,  that  a 
written  instrument  is  necessary  to  transfer  the  dominion,  or  fee  simple,  of  property  called 
paraphernalia^  during  marriage.  That  in  whatever  way,  therefore,  it  duly  appears  the 
gift  was  made  by  the  wife,  with  this  intention,  the  transfer  would  be  complct^  and  that 
this  is  what  is  inferred  from  the  law  cited. 

94  Equally  with  respect  to  dole;  biene$  parafernale$  being  entitled  to  the  same  privi. 
lege  as  dote:  and  the  tacit  obligation  or  lien  which  the  law  gives  the  wife  on  the  property 
of  her  husband,  for  her  dote  and  parafernaUs,  attached  the  moment  of  their  receipt  by 
the  husband.    See  L.  17.  tit  U.  P.  4. 

^  This  word  seems  more  nearly  to  express  the  meaning  of  nmw,  than  any  other  that 
can  be  substituted.  Lord  Coke^  1st  Inst  36,  defines  jointure,  **a  competent  livelihood  of 
freehold,  for  the  wife,  of  lands  and  tenements,  to  take  effect  in  profit  and  possession,  pre- 
sently after  the  death  of  the  husband,  for  the  life  of  the  wife  at  least**  Arrai^  may  be 
defined,  **  a  dowry  assigned  to  or  settled  upon  a  wife,  by  her  husband,  for  her  mainten- 
ance aflcr  his  death,  which  cannot  exceed,  in  value  or  amount,  the  tenth  part  of  his  for- 
tune or  property.  Jointure  before  marriage,  in  England,  is  in  lieu  and  conclusion  of 
dower  at  common  law;  and  arras^  excepting  in  so  far  as  its  promise  or  settlement  seems 
optional  or  voluntary  with  the  husband,  more  resembles  the  English  dower  than  any 
other  description  of  right  appertaining  to  the  wife,  in  regard  of  the  property  of  her  hus- 
band, under  the  laws  of  Spain;  even  more  so  tlian  does  her  right  in  regard  of  that  species 
of  property  called  ganancial,  which  will  be  explained,  in  course,  in  the  text;  to  one-half 
of  which  last  mentioned  property,  subject  to  the  payment  of  one  moiety  of  the  debts  con- 
triicted  during  marriage  by  the  husband  and  wife,  the  wife  is  entitled,  independently, 
however,  of  her  arraiy  at  the  death  of  the  husband,  if  she  survives  him:  the  ganancuU 
property  may,  nevertheless,  be  disposed  of  by  sale,  or  other  onerous  transfer,  by  tiie  hus- 
band, during  marriage,  without  the  consent  of  the  wife;  except,  indeed,  it  be  done  am 
malicia  y  en  fraude  of  her  gananeial  rights.  Such  rights,  it  is  to  be  observed,  only 
attach  on  property  acquired  by  husband  and  wife  during  marriage,  by  purchase,  in  the 
vulgar  acceptation  of  the  word,  or  by  other  onerous  title;  but  not  on  property  brought 
into  marriage  by  cither  party,  nor  on  that  acquired,  by  either  consort,  by  inheritance  or 
succession,  devise  or  gift  On  reference  to  the  laws  of  the  11th  Title,  4th  Partida  (LI. 
1-7-23,  dtc.)i  which  treat  of  the  subject,  the  reader  would  suppose,  that  domitio  prtfter 
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husband  makes  to  the  wife,  by  reason  or  on  account  of  marriage,  L. 
1.  tit  11.  P.  4.  [L.  1.  tit  11.  P.  4.]  and  also  in  consideration  of  the 


wrnftin  and  orrvt^  implied  one  and  the  lame  thing;  and  that  the  amount  of  dote  brought 
hf  the  wife  into  marriage,  was,  of  necessity,  met  by  a  corresponding  assignment  to  her 
of  property  on  the  part  of  her  husband,  in  recompense  of,  and  as  a  security  for,  the  dot§ 
if  ite  wife;  he  having  the  usufruct  of  both,  but  without  power  of  alienation  of  either,  dur- 
mg  marriafe,  A>r  the  support  of  the  marriage,  or  the  maintenance  of  both  contorts,  and 
tbe  children  of  the  marriage;  such  donation  to  revert  to  the  husband,  or  to  go  to  his  heira 
according  to  the  rules  of  succession,  in  the  same  way  as  the  dote  was  to  revert  to  the 
wife,  orio  go  to  her  heirs,  according  to  the  like  rules  of  succession,  aAcr  the  dissolution 
of  Burriage.  This  supposition  is,  however,  removed  on  reference  to  the  laws  of  the  Fuer9 
B«^  and  of  the  RfcopilaeioH^  or  the  Novi$ima  Recopilacion  of  the  Laws  ofCastille,  and 
to  able  commentators  on  the  laws  of  S^win.  It  is  matter,  it  must  be  confessed,  of  kbo- 
rieos  concern  to  the  atudent,  or  practical  professor  of  these  laws,  whose  anxiety  for  the 
beK  iliostratioo  of  his  subject,  is  apt  to  induce  a  reference  to  these  very  learned  and  inge. 
■ices  commentators,  to  find  the  great  number,  or  vast  variety  of  their  elaborate  works, 
oAea  equalled  by  the  diversity  of  conflicting  opinions  they  offer  with  respect  to  the  same 
poiata;  which,  if  they  do  not  perplex  and  mislead,  lust  leave  the  inquirer,  ailer  a  labo- 
nm*  research,  where  he  was  before  he  looked  into  them.  The  learned  Antonio  Oomen^ 
in  kis  anooiatioos  on  LI.  50,  51,  53  and  53,  T^vrt,  speaking  of  these  matrimonial  dona- 
tJoDt,  arrmt^  Slq.  says,  n.  1.  **  in  jure  nositro  diversis  modis  fit  mentio  de  his  qu«  dantur  ab 
tao  conjugum  altcri,  inter  qiis  est  maxima  divcrsitas  et  difiicultas,*'  &.C.:  he  divides 
tkcse  gifts  into  six  sorts:  **  1.  Donatio  que  vocalur  oponoalUia  Urgitao,  2.  Donatio  quas 
vscator  propUr  nuplias  vel  ante  nuptiat,    3.  Donatio  qusB  vocatur  orrha,    4.  Donatio 

re  focatur  ifos.  5.  Donatio  pura  et  simplex  que  vocatur  <toAa<to  inter  viruniet  uxorem. 
Donatio  recipfoca  ab  ipsa  Itge,  medietutis  lucrorum  acqui:«itorum  coiiKtante  matrimo- 
Btak**  With  respect  to  the  second  sort,  donatio  propter,  or  ante  ntiptia$,  he  says,  n.  9.: 
*  Ex  eerte  materia  hujos  donationis  est  satis  dubia  vt  incognita,  et  vix  potest  ejus  virtus 
•IcCrcUM  inteiltgi:  et  in  ea  aliquantulum  insudavi,  &c**  It  itf  to  be  regretted,  that  the 
■odero  bws  of  the  Ree.  or  Nm,  Rfc.  huve  not  more  clearly  Kolvud  or  removed  the  diffi- 
caky.  The  3d  TitL*  of  the  lUth  Book  of  the  Nov.  Rec  embraces  Arrao  dote$  y  dona- 
tma  propter  nuptino:**  but  does  not  seem  to  c  mtiin  any  laws  strictly  applicable  to  dona- 
tisa  propter  ntipiiao^  let  alone  to  point  out  nny  difference  between  it  and  arra.  Law  4th 
sf  the  title  cited,  does  certuinlv  niuke  a  regulation  as  to  the  property  of  husband  and  wife, 
set  of  which  shall  be  paid  the  dote,  and  donatio  propter  nnptiao^  assigned  by  them  to 
daoghters  and  sods  of  the  marriage;  but  there  is  no  statutory  provision,  that  1  have  beea 
tUe  to  discover,  which  mirks,  or  points  out,  the  separation  or  difference  between  the  two 
descriptions  of  gifts,  called  donationei  propter  nuptias,  and  arrao  :  they  were  confounded 
sr  ds^hbed  as  one  and  the  same  thing,  as  has  lieen  before  mentioned,  by  the  laws  of  tho 
Itth  Title  of  the  4th  Partida.  The  laws  of  the  Ftfero  Jazgo  would  seem  to  confound 
tke«  also;  the  4th  Uw,  art  Donae.  of  which  says;  the  property  which  the  husband  pro- 
Mised  to  the  wife  in  arrao,  shull  go,  after  her  death,  to  the  sons  or  children  (of  the  mar- 
riafp);  and  if  tliere  shotild  be  none,  to  tho  heirs  of  the  husband.  L.  1.  tit.  %  Book  3,  of 
Iks  f^mero  Kernl^  limits  the  amount  to  be  ffiven  by  the  husband  to  the  wife,  in  arraa^  to 
Ike  Unth  part  of  his  property;  and  seems,  for  the  first  time,  to  deprive  tho  husband  of  bis 
doeiaion  in  sod  to  arrao,  by  extending  to  the  wife  both  an  alienuble  (if  the  word  inny  lio 
•Ikwed)  and  a  testamentary  disposition,  over  it,  to  his  prejudice;  althoo.'h  it  directs  such 
property  or  mrrmo,  in  revert  to  the  husband,  or  to  go  to  his  h  irs,  in  case  the  wife  should  dio 
istcrtate,  withoot  children  nf  the  marrijge:  but  this  may  be  called  an  alteration  in  tho 
law,  wtthdot  any  distinction,  as  between  arra^  and  donatio  propter  nuptiao  Tlie  5tli  Uw 
ef  the  same  Title  and  Book  of  the  Fuero  Real^  gives  the  woman,  espoused  with  respect 
tosmss,  ••^  donation^**  (to  nse  its  own  words,)  an  advantage  over  the  man  affianced,  in 
Mse  of  death,  before  consnmroation  of  the  marriage:  and  lastly,  L.  2.  tit  3.  lib.  10.  Nov.  Rec, 
ismpMoly  divests  the  husband  of  all  right  of  property,  or  dominion,  in  or  to  the  arrao^ 
«kick  he  himself  bath  promised  or  given  to  the  wife;  he  still  being  allowed  to  enjoy  tho 
"wrirsct  of  it,  in  common  with  that  of  dole:  bnt  even  here  the  reader  sees  no  declaration, 
Mr  speeifieatioo«  as  to  any  separation  or  difTerenoe  of  meaning  having  taken  pbce  be- 
tween dnoations,  propter  mnptiao^  and  those  formerly  expressed  by  the  synonymous  term 
^'^9,  The  difference  between  them  is  noticed  hy  the  able  rommentutor  Oregorio  Lopex^ 
I  ths  Laws  of  the  Partida$,QL  4.  L.  I4  61  6.  L.  74  GIS.  L.93.  tit  IL  Part  4^  and 
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dote  which  he  receives,  L.  2.  tit.  1 1.  P.  4.  [L.  2.  tit.  1 1.  P.  4.1  Hence 
it  follows,  1st,  That  as  the  dote  may  be  given  before  or  after^  mar- 
riage so  may  also  arras^  L.  1.  tit.  11.  P.  4.  [L.  1.  tit.  11.  P.  4.]  2d, 
That  the  express  covenant**  in  the  deed  of  dote  or  marriage  articles 
is  understood,  also  with  respect  to  arras,  L.  23.  tit.  11.  P.  4.  [L.  23. 
tit  11.  P.4  ]  3d,  That  in  order  to  prevent  an  excess  in  the  assign- 
ment of  arra.fj  the  husband  is  prohibited  from  giving  more  than  a 
tenth  of  his  property,  L.  1.  tit.  2  lib  3.  Fuero  Reat;  so  that  if  more 
be  given,  it  will  not  be  valid,  and  the  relations  may  demand  or  sue 
for  the  surplus,  L.  1.  tit.  2.  lib.  3.  Fuero  Real,  4th,  That  this  law 
cannot  be  renounced,  L.  2.  tit.  2.  lib.  5  Rec  [L.  1.  tit.  3.  lib.  10.  Nov. 
Rec]  5th,  That  if  arras  be  promised  from  the  present  and  future 
property  of  the  husband,  the  gift  of  arras,  or  the  settlement  will  be 
valid  although  it  may  not  comprise  the  tenth  of  the  present  property, 
if  at  the  time  of  the  separation  or  dissolution  of  marriage,  ^^/ /?«/;«/// 
property,  or  property  that  was  inherited  is  found  which  may  suffice 
to  authorise  the  said  tenth,  L.  2.  tit.  2  lib.  3.  Fuero  Reat;  Jiyora^ 
Part  1.  Cap.  7.  n.  18.  6th,  That  if  the  husband  promises  arrus  out 
of  property  he  has  in  possession,  which  should  afterwards  turn  out 
not  to  be  all  his,  but  which  was  possessed  by  him  with  good  faith, 
he  shall  only  be  obliged  to  pay  the  tenth  of  the  property  which  may 
be  really  his,  ^lyora^  Part  1,  Cap.  7.  n.  23.    7th,  That  if  the  husband 

GI.  3.  L.  67.  tit.  18.  P  3.:  who,  however,  sayi,  that  arrat  have  succeeded  in  the  place  of 
donations  propter  nuptias,  ond  that  the  litter  was  now  called  in  Spain  arrat.  It  has 
been  hcfore  stuted,  in  thix  ncitr,  that  donatio  propter  naptias^  and  srrtf,  are  sjnnnymoualj 
ttsed  in  the  Laws  of  tiie  11th  Title  of  the  4tli  Partida.  Law  87.  tit.  18.  Part  3,  ^iven  the 
form  of  an  instrument  nf  settlement  of  arta  e  donacion^  from  husband  to  wife.  The  set- 
tlement iM  upon  the  wife,  and  the  children  of  the  marriage;  but  no  provision  is  made  ia 
rtgiird  nf  the  property,  in  the  event  of  there  beinj;  no  such  children  at  tlic  death  of  the 
wile.  Tlie  86th  law  of  the  name  title  and  partida,  givcH  the  form  of  an  instrument  of 
dote^  which  in  conf  irmable  with  the  rules  respecting  dote^  laid  down  in  the  lawn  of  Uie 
llth  title  of  the  4lh  Partida.  But  the  form  of  the  instrument  respecting  arrOt  in  L.  87. 
before  Micntioned,  seems  silently  to  depart  from  the  rules  of  rcciprccitjr  or  equulity  be- 
tween  dote  and  arra^  or  donatio  propter  nuptiai^  as  before  recognised  in  tlie  luws  of  the 
llth  title  of  the  4lh  Partida.  The  difference  bitween  donatio  propleruMptioi  a.nd  aire, 
is  also  noticed  by  Antonio  Gomez^  in  his  Commentary  on  LI  50«  51,  52,  and  53.  Tauri^ 
before  mentioned,  n.  9,  10,  11,  12,  13,  14.,  and  see  also  n.  15,  16.  ibid.;  and  also  by  Uie 
learned  At^fedo  on  f.l.  2,  3,  and  4^  tit  2  lib.  5.,  Recopilacion;  and  likewise  by  the  not 
less  learned  Covarruhitts^  in  his  most  able  work,  Tom.  1.  Pars  2.  De  Motrimcnio^  cap.  3. 
f  7.  p.  188,  n.  14,  iind  15.;  and  it  ia  stated  by  the  three  last  authors,  that  the  gitt  culled 
donatio  propter  nvptiai,  \n  in  disuse,  or  obsoh'te  in  Spain.  This  note  has  been  extended 
much  beyond  iU«  desired  I  ngth,  and  the  Translator  ma^t  beg  to  refer  tlio  reader,  who  is 
dinposed  further  to  investigate  the  subject,  to  the  learned  autljors  whom  ho  has  consulted 
ftnd  cit<>d. 

M  I  should  apprehend,  from  the  now  existing  difference  between  aire  and  domatw 
propter  nuptiat^  that  the  promise  or  settlement  of  arra^  to  be  valid,  most  be  mude  butbre 
marriage,  although  it  may  take  effect  on  property  (not  exceeding  the  tenth  of  its  value,  at 
the  time  demanded  by  the  wifl*)  to  be  acquired  aAer  morri  >ge.  Vide  Gr.  Lopet.Gi,  4. 
L.  1.  til.  11.  p.  4.  and  L.  2.  tit  2.  lib.  3.  Fuero  Real,  Ayora,  P.  1.  chap.  7.  n.  IH.  quoUd  ia 
tlie  text.  Since  tliis  note  was  written  an  order  in  c«iuucil,  16th  September  lu22,  bearing 
on  the  subject  has  biH>n  parsed:  vide  Appendix,  K. 

••  Rfcl  itivc  to  the  survivor  taking  the  properly  aflcr  the  death  of  the  other,  which  the 
law  only  perm  its  in  the  abtc-ncc  of  neces.<iary  heirs  of  the  party  deceased.  The  terro« 
.Bccoasairy  heira,  will  be  in  due  course  explained.     Vida  p.  109  of  the  text,  lit  3.  \  ^.  poet. 
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18  imposed  upon  (padece  engarto)  with  respect  to  the  dote,  he  may 
repair  the  fraud  and  indemnify  himself  for  it  out  of  the  urrusf 
Jiyoroj  Part  I.  Cap.  7.  n.  34.  Sth,  That  the  wife  dying  without 
children,  may  dispose  of  the  arras  as  she  pleases,^,  L.  1.  tit.  [SS'\ 
«.  lib.  3.  Fuero  Real,  9th,  That  the  wife  has  a  right  to  exact  the 
arras  only  promised,  L.  1.  tit.  2.  lib.  3.  Fuero  Real,  J 0th,  That  if 
the  wife  dies  leaving  children  by  the  husband,  she  may  dispose  of 
one-fourth  of  the  arras,  and  the  remaining  three-fourths  shall  go  to 
the  children,^  L.  I.  tit  2.  lib.  3.  Fuero  Real.  1 1th,  But  that  if  she 
dies  without  children,  and  making  any  express  disposition  of  her 
arras^  such  property  shall  pass  to  her  heirs,.  L.  3.  tit.  2.  lib.  5  Rea 
[L  2.  tit  3.  lib.  10.  Nov.  Rec.]  12th,  That  if  the  husband  dies  leav- 
ing  children,  the  wife  shall  have  the  usufruct  of  the  arras,  and  the 
children  the  dominion  or  property  {propriedad)  if  she  marries  a 
second  time,  Jiyora,  Part  I.  Cap.  7.  n.  21.  13th,  That  the  arras 
is  considered  the  particular  or  exclusive  property  of  the  wife;  and 
therefore  if  the  marriage  is  dissolved,  and  the  arras  hath  been 
expended  during  it,  the  amount  or  value  shall  be  deducted  or  taken 
out  of  the  general  fund  (cuerpo  de  los  bienes) ;  but,  if  it  hath  been 
promised  at  the  period  of  separation  by  the  consorts,  it  shall  then  be 
taken  out  of  the  particular  property  of  the  husband;  because  it  would 
be  an  injury  to  the  wife  to  take  it  out  of  the  ganuncial  property,  of 
vhich  she  is  entitled  to  a  share,  unless  she  should  renounce  ganan^ 
dales,  Ayora,  Part  1.  Cap.  7.  n.  16.  14th,  That  the  husband  cannot 
alienate  the  arras,  although  the  wife  consent  to  it,  by  reason  of  the 
right  of  restitution,  L.  4.  tit  2.  Ub.  3.  Fuero  Real.  15th,  That  if  the 
husband  had  connection  with  the  wife,  after  the  marriage  was  dis- 
solved, the  arras  shall  be  hers,  but  if  not,  it  shall  return  to  the  hus- 
band or  to  his  heirs,  L.  5.  tit  2.  Hb.  3.  Fuero  Real.  16th;  That  the 
life  forfeits  arras  by  adultery,  or  if  she  quits  or  elopes  from  her  hus- 
band's house  {se  va  de  easa)  of  her  own  accord,^  L.  6.  tit.  2.  lib.  3. 
Fuero  Real. 

"  That  is,  I  prerame,  mmj  reduce  the  property  which  he  hud  &ssi|rned  for  arroi  to  th» 
vHr,  ia  «>  much  or  to  the  amount  of  the  impotition  pr«cti«ed  od  hi  in  in  regard  of  th« 
nkM  of  tlio  dMe. 

*  Provided  she  have  no  ascending  heirs  (atcendieniee);  for  if  ^he  shoold,  all  the  pro- 
Pntjr,  of  whatever  nature  it  maj  be,  of  the  wife,  btlongs  to  her  ascending  heirs,  without 
her  biog  able  to  dispone  of  more  than  one-third  part,  ll  1.  tit.  8.  lib.  5.  ftcc  [L.  1.  lit.  20. 
Kb.  10.  Nov.  Rec]  Palariot  (1). 

*  She  may,  observes  Palacum,^  according  to  the  law  of  the  Futro  Real  cited,  diapoeo 
erooe-foiirth  part  for  the  benefit  of  her  soul  {por  $u  alma);  but  it  should  be  remembered, 
that  by  L.  12  tit  6.  lib.  5.  Rec,  L.  a  tit  20.  lib.  10.  Nov.  Rec^  all  the  pro|)crty  of  the 
pareou  belonn  of  right  (Ugitima)  to  their  children,  with  the  ei^ccption  of  oncfiDh  {el 
friafs),  of  which  the  parents  may  fretly  dispose. 

*  The  wife,  says  Fa/octos,  forfeits  the  arras,  if  she  commits  adultery,  provided  it  be 
K<>^>  and  tlie  huivband  desires  it  And  if  she  should  jro  from  her  hout^e  to  commit  it, 
ihe  forfeits  the  arra$,  although  it  is  not  proved  that  she  eflTectid  her  pi)r[M>i*e,  by  reason  of 
tome  obsUcIc;  that  this  is  what  is  stated  by  L.  6.  tit  2.  lib.  3.,  Fuero  Heal.  The  learned 
ftoft$wr  adds,  that  it  will  be  underntood,  the  wife  went  from  her  hoUKC  for  the  purpose  of 

oittiDg  adultery,  when,  against  her  busband*s  will,  she  visits  suspected  housee. 
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Cap.  4.  A  marriage  gift  (rionadioy^  is  the  gift  which  the  suitor 
makes  to  the  spouse,  or  she  to  him  freely,  without  condition,  before 
the  marriage  be  completed  by  words  of  (he  present,  L.  3.  tit  11.  P.  4. 
[L.  3.  tit.  11.  P.  4.] 

Thus  as  means  have  been  adopted  by  our  laws  to  restrain  the 
excess  of  dotes  and  arrasj  in  the  same  manner  the  excess  of  these 
gratuitous  gifts  has  been  moderated;  wherefore,  it  is  established  1st, 
That  the  suitor  or  husband  cannot  give  to  his  spouse  by  way  of  gift 
in  clothes,  jewels,  &c.,  more  than  shall  amount  to  the  eighth  part  of 
her  dotCj  L.  1.  tit.  2.  lib.  3.  Rec.  [L.  6.  tit.  .3.  lib.  10.  Nov.  Rec.]  2d, 
That  if  the  jewels  exceed  this  eighth  part,  the  wife  shall  not  have  as 
her  own  more  of  them  than  may  amount  to  that  value,  L.  1.  tit.  2. 
lib.  5.  Rec;  [L.  6.  tit.  3.  lib.  10.  Nov.  Rec]  which  is  ordered  to  be 
[  56  ]  observed  by  the  before  mentioned  royal  ordinance  {pragmatica 
rea/)  of  172[3. 

This  gift,  in  respect  of  its  effect,  has  certain  limitations.  1st,  If  it 
should  happen  that  by  the  fault  of  one  of  the  betrothed  parties  the 
marriage  do  not  take  place,  the  party  hi  fault  must  return  to  the  other 
the  gift  received,  L.  3.  tit.  11.  P.  4.  [L.  3.  tit.  11.  P.  4.]  2d,  But  if 
this  should  happen  by  the  death  of  one  of  the  couple,  a  distinction 
must  be  made  in  observing,  that  if  the  man  dies  before  kissipg  the 
woman,  the  gift  ought  to  return  to  the  heirs  of  the  deceased  suitor; 
but  if  he  should  have  kissed  her,  she  will  gain  the  half;  and  if  this 
gift  should  have  been  made  to  the  man  by  the  woman,  and  she 
should  die  before  marriage,  whether  they  have  kissed  or  not,  the 
jewels  and  other  thmgs  devolve  to  the  heirs  of  the  woman,  L.  3.  tit. 
1 1.  P.  4.  [L.  3.  tit.  1 1.  P.  4.]  See  also  L.  4.  tit.  2.  lib.  Rec  [L.  3.  tit 
3.  lib.  10.  Nov.  Rec]  3d,  If  there  be  only  a  gift,  and  no  arras^  it 
shall  be  the  woman^s,  and  be  restored  to  her  or  her  heirs  upon  the 
separation  of  marriage,  under  the  same  laws  we  have  mentioned 
with  respect  to  arras;  and  if  there  be  both,  she  or  her  heirs  may 
elect  to  take  either  of  them  they  should  prefer,  and  this  election  is  to 
be  made  within  the  term  of  twenty  days,^  L.  4.  tit.  2,  lib.  5.  Rec.  [Li, 
3.  tit.  3.  lib.  10.  Nov.  Rec] 

Cap.  5.  The  right  to  ganancias*^  is  founded  on  the  partnership  or 

«  Or  Spon$alitia  largita9. 

4>  And  if  tho  woraun  or  her  hetr«  shoald  rcfaso  or  fail  to  elect  within  this  term,  then 
the  heirs  of  the  man  may  elect  which  of  tlie  two  he  or  they  shall  take :  this  is  provided 
hy  L.  3.  tit  3.  lih.  10.  Nov.  Rec  referred  to  in  the  text 

o  The  establishment  of  the  right  of  gananciai  would  seem  to  be  one  of  the  few  insti- 
tutions for  the  sugfgfcstion  of  which  Spain  is  not  indebted  to  Roman  jurisprudence,  although 
this  declaration  is  not  supported  by  the  unanimous  assent  of  writers ;  for  by  some  it  it 
stated  that,  amongst  the  ancient  Romanis  so  far  back  as  tho  time  of  Romulus  and  Noma 
Pompilius,  all  property  acquired  during  marriage  was  common  or  pananeial:  but  be  this 
as  it  may,  no  mention  as  far  as  the  research  of  the  translator  enables  him  to  speak  (and 
it  is  believed  his  assertion  will  bo  found  correct)  is  made  of  ganancialet^  as  between  hus- 
band and  wife,  in  the  laws  of  the  Pariidas,  It  would  appear  that  custom  gave  rise  to  the 
establishment,  in  Spain,  of  this  right,  and  that  the  first  recognition  with  which  it  was 
honored  by  the  lex  $cripta^  was  tho  notice  taken  of  it  by  L.  17.  tit.  2.  lib.  4  Del  Fuer^ 
Jutgo;  and  the  rule  wua  adopted  and  extended  by  the  Fuero  Vieja,  Fuero  Real^  Ordena- 
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society  which  is  supposed  to  exist  between  the  husband  and  wife, 
because  she  bringing  her  fortune  (capitales)  in  dote^  gift,  and 
paraphernalia^  and  he  his  in  the  estates  and  property  which  he 
possesses,  it  is  directed  that  tlie  gains  {gannncias)  which  result  from 
the  joiot  employment  of  this  mass  of  property  or  capital,  be  equally 
divided  between  both  partners.  Hence  we  might  have  found  a 
reason  for  treating  of  gannncias  between  husband  and  wife,  when 
w^  should  treat  of  the  contract  of  partnership;  because,  in  this  sense, 
^yora  and  others  explain  it;  but  it  has  appeared  more  proper  to  us 
to  treat  of  this  matter  in  this  place,  both  because  it  must  derive  much 
light  from  what  we  have  just  said  respecting  dote,  arras^  &c.;  and 
also  because  it  will  contribute  to  form  a  perfect  idea  of  marriage, 
which,  as  we  have  allowed,  we  only  consider  here  in  its  light  of  a 
ooQtract. 

§  1.  Ganancial  property  {bienes  de  ganancias)  is  all  that  which  is 
increased  or  multiplied  during  marriage,  L.  10.  tit.  9.  lib.  5.  Rec.  [L. 
10.  tit  4.  lib.  10.  Nov.  Rec]  By  multiplied,  is  understood  all  that  is 
increased  by  onerous  cause  or  title,  and  not  that  which  is  acquired 
by  a  lucrative  one,  as  inheritance,  donation,**  &c.  L.  12.  tit.  3.  [  57  ] 
lib.  3.  Faera  Real.  And  property  is  supposed  to  be  common,  except 
that  which  each  shall  prove  to  be  their  own  separate  property,^  L. 
1.  tit  9.  lib.  5.  Rec.  [L.  4.  tit.  4.  lib  10.  Nov.  Rec] 

§  2.  From  all  which  it  is  inferred,  1st,  That  what  the  husband  or 
wife  bring  into  marriage  as  their  own  peculiar  property,  or  acquire 
daring  it  by  lucrative  cause  or  title,  does  not  come  into  partition. 
8d,  But  that  the  property  acquired  during  marriage  by  purchase, 
ttle,  or  other  onerous  cause  or  title,  does.  3d,  That  immediately 
Bpon  a  division  being  made  of  this  ganancial  property,  each  acquires 
in  absolute  dominion  as  to  their  respective  moieties  or  proportions. 
4th,  That  as  the  gains  {ganancias)  are  common,  so  also  are  the  inju- 
ries or  damage  which  shall  happen  to  them,  unless  they  arise  by  the 
feult  of  only  one  of  the  partners. 

From  the  first  principle  it  is  inferred,  1st,  That  doiCj  arrets^  mar- 
riage gift  {donadio  de  esposo)  and  paraphernalia  are  not  ganancial 
property,  or  property  subject  to  partition  or  division.  2d,  Nor  the 
inheritance  from  the  father,  nor  the  gift  of  a  stranger  to  one  of  the ' 
consorts,  L.  2.  tit.  3.  lib.  3.  Fnero  Real.  LI.  2.  and  3.  tit.  9.  lib.  5. 
Eec*»  [U.  1.  and  2.  tit.  4.  lib.  10.  Nov.  Rec]    3d,  Nor  the  gift  made 

•tmo  Rttilt  and  the  ReeopUaeion,  and  will  be  found  explained  in  the  text  See  the 
Teafro  d$  la  Legialacum  Univtrtal  de  E$paHa  t  IndiaB^  5th  vol.  tit  Biene$  Oanan* 
tialn. 

^  PcZtfCU*  observes,  that  all  the  property  which  hnsband  and  wife  acquire  during  mar- 
ritfe,  and  while  thoy  live  tofiretber,  by  a  common  title,  whether  onerous  or  lucrative,  will 
be  common ;  and  that  which  each  acquires,  panicularly  by  a  lucrative  title,  as  b?  gifl,  or 
by  testament,  or  ab  intetlnto,  will  be  the  property,  exclusively,  of  the  consort  who  to  ac- 
^es  it  He  rrfors  to  L.  1.  tit.  3.  lib.  3.,  Fuero  Aeal;  LI.  ]-3.  and  3.  tit  9.  lib.  5.  Rec 
[U  4. 1.  and  2.  tit  4.  lib.  10.  Nov.  Rec] 

^  An  property  of  husband  and  wife  is  presumed  common  or  franancial^  until  it  bo 
F^fed  to  be  the  separate  property  of  either.    St^e  L.  4.  tit  4.  lib.  10-  Nov.  Rec 

^  And  prise- money  obtained  in  war  by  the  husband  if  not  ganancial^  unless  his  outfit. 


62  Of  Marriage  Portions,  [Book  L 

by  the  relations  (parienfes)  of  the  wife  to  the  husband;  or  vice  versa, 
because  it  is  always  accounted  the  fortune  or  property  (capital)  of 
the  person  to  whom  it  is  made,  Syora^  P.  1.  Cap.  8.  n.  18.  and  19. 
4th,  Nor  the  usufruct  which  the  father  enjoys  of  the  property  of  his 
child;  and,  wherefore,  all  these  sums  or  descriptions  of  property 
(capitales)  ought  to  be  scparted  at  the  time  of  the  dissolution  of 
marriage,  from  the  total  mass,  before  making  a  division  of  property, 
^yora^  P.  1.  Cap.  7.  n.  1.  ad.  15.  and  Cap.  8.  n.  19.  20.  and  21. 

From  the  second  principle  it  is  deduced,  Istj  That  the  fruits  (frntos) 
produced  from  all  these  sums  [capitales)  gained  and  improved  during 
marriage,  come  into  partition,^^  L.  5.  tit.  9.  Ub.  5.  Rec.  [L.  5.  tit.  4. 
lib.  10.  Nov.  Rec.]  2d,  also  the  fruits  or  produce  not  gathered  which 
shall  appear  on  the  vines,  trees,  &c.,  or  those  not  yet  apparent  if  the 
labor  bestowed  is  on  land  sown,^'  L.  18.  tit.' 14.  lib.  3.  Fuero  ReaL 
3d,  That  these  fruits  or  products  are  always  common,  although  one 
of  the  consorts  may  have  more  property  or  means  than  the  other, 
L.  4.  tit  9.  lib.  5.  Rec.  [L.  3.  tit.  4.  lib.  10.  Nov.  Rec.]  4th,  That 
the  improvements  (mejoras)  made  of  plantation,  building,  &c.,  are 
divided,**  with  the  difference  that  if  the  planting  should  be  done  in 
the  particular  land  of  either  of  the  consorts,  it  shall  be  divided,  de- 
[  53  ]  ducting  first  the  value  the  land  was  of  before  it  was  plinted, 
and  giving  or  allowing  that  to  the  owner;  but  if  a  house  hath  been 
built,  or  an  oven  or  a  mill  .hath  been  erected  on  the  land  of  one  of 
them,  the  person  on  whose  land  the  building  or  erection  is  made,  shall 
have  the  benefit  of  it,  and  shall  pay  to  the  other  the  moiety  of  what 
the  building  cost,^  L.  9.  tit.  4.  lib.  3.  Fuero  ReaL  5th,  That  the 
value  of  a  company  or  co-partnership,  or  of  an  office  purchased  by 
husband  and  wife  shall  be  divided  according  to  its  worth  at  the  time 
of  partition,  ./^yortf.  Part.  1.  Cap.  9.  n.  16.  6th,  That  the  rents  of 
the  estate  or  inheritance  leased  out  are  also  to  be  divided  in  propor- 
tion to  the  time  the  marriage  continued,  for  that  year,  Jiyora^  Part. 
1.  Cap.  9.  n.  5.  7th,  Bui  that  the  crops  of  grain,  {miese\)  or  ripe 
fruits  of  the  estate  which  either  of  the  consorts  brings  into  marriage, 
which  were  not  sown  during  marriage,  do  not  come  into  partition; 
wherefore  they  shall  be  deducted  from  the  mass  of  property,"  Ayora, 
Part.  I.  Cap.  9.  n.  3.  8th,  Nor  shall  the  improvements  made  on 
entailed  property  {mayorazgo)  be  divided,  L.  6.  tit  7.  lib.  5.  Rec 
[L.  6.  tit  17.  lib.  10.  Nov.  Rec  ] 

From  the  third  principle  it  arises,  1st,  That  the  marriage  being 

ft«  a  soldier  for  the  campaign,  was  at  the  joint  expense  of  both  him  and  wife.  Vide  L.  5L 
tit.  4.  lib.  10.  Nov.  Roc. 

^  That  is,  the  fruits,  proceeds,  or  rents  of  every  description  of  property  belonjrtnir  t* 
both  the  wife  and  husband,  arc  considered  gananeiafea.    See  L.  5.  tit  4.  lib.  10.  Nov.  Rec. 

<8  Th  it  is,  emhlem^nts  #re  considered  ganancialeM, 

<»  i.  e.  are  ganancialf$. 

M  Palacio$  says,  that  Febrero  is  of  opinion,  that  this  rale  holds  also  with  respect  to 
improvemcnt4  in  plant  ition:  that  is,  that  the  owner  of  the  field  or  land  retains  it,  paying 
to  tho  other  pirty  tlie  miioty  of  whit  the  plantinif  or  improvement  cost. 

M  Not  being  con«idared  gananevtUi,  See  2d.  Bine,  Con.  respecting  the  doctrine  of 
emblemento  in  England,  p.  12a,  123.,  145.  and  403^  15  Ed. 
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dissolTed,  the  sun-ivor  may  dispose  of  his  proportion  of  the  property 
increased  {rmfltiplicadoH)  without  heing  obliged  to  reserve  the  pro- 

Esrty  or  dominion*  (propiedad)  to  his  children,  L.  6.  tit.  9.  lib.  5. 
ec  [L  6.  tit  4.  lib.  10.  Nov.  Rec.]  2d,  That  what  the  husband 
might  leave  to  his  wife  by  his  will,  shall  not  be  understood  as  coming 
out  of  that  part  of  the  gananciules  which  belongs  to  her,*'  L.  7.  tit 
9^1ib.  5.  Rec.  [L.  8.  tit.  4.  lib.  10.  Nov.  Kec]  3d,  That  the  husband 
cannot  alienate  his  property  maliciously  [con  ma/icia),  and  in  frau- 
dulent diminution  (en/ratide)  of  the  qananciaSy'*  L.  5.  tit.  9.  lib.  5. 
Rec  [L.  5.  tit  4.  lib.  10.  Nov.  Rec.]  4th,  That  neither  of  them  shall 
forfeit  his,  or  her  property,  nor  half  of  the  ganmicias  by  the  crime  of 
the  other,  L.  lO.  tit  9.  lib.  5.  Rec."  [L.  10.  tit  4.  lib.  10.  Nov.  Rec] 
5th,  That  if  the  widow  lives  luxuriously  and  by  crime  {por  deitlo)^ 
she  shall  lose  her  moiety  of  t^ie  s^ananciales^^  LL  5.  and  11.  tit  9, 
lib  5.  Rec.  [LI.  5.  and  11.  tit  4.  lib.  10.  Nov.  Rec] 

From  the  fourth  principle  it  follows,  1st,  That  the  gains  and  losses 
being  common,  the  debts  which  are  contracted  during  marriage  are 
to  be  paid  out  of  the  common  property;  but  not  those  contracted  be- 
fore marriage  or  after  its  dissolution,  L.  14.  tit.  20.  lib.  3.  Fuero  Real. 
2d,  That  the  wife  shall  not  pay  half  the  debts  if  she  should  renounce 
the gnnancifjs J  L.  9  tit.  9.  lib.  5.  Rec.  [L.  9.  tit.  4  lib.  10.  Nov.  Rec] 
Sd,  'ITiat  the  loss  or  injury  caused  to  the  real  estate  (hacienda)  by 
reason  of  the  husband  having  rented  it  out  at  a  low  rate  or  price,  or 
having  paid  annuities  (censos)  or  debts  contracted  for  an  illicit  [  59  | 
cause  ought  not  to  prejudice*^  the  wife;  and  therefore  in  these  cases 
the  loss  or  injury  must  be  deducted  from  the  mass  of  property,  and 
given  to  the  wife  before  dividing  it,  ^yora^  Part  1.  Cap.  8.  n.  14.  and 
15.  4th,  That  if  the  children  are  many,  and  they  are  promised  dolCy 
it  shall  be  paid  from  the  gnnancial  property;  and  if  there  be  none, 
from  other  property;"  and  if  the  father  alone  should  proniise  the 
doiCj  it  shall  be  paid  from  the  gafianclal  property;  and  m  default  of 
that,  from  his  own  particular  property,  J^.  8.  tit.  9.  lib.  5.  Rec  [L.  4, 
tit  3.  lib.  10.  Nov.  Rec] 

"  Nor  the  vtttfrmct^  L.  6.  tit  4.  Iil>.  10.  Nov.  Rec 

*  She  pliall  have  the  )«ipicv.  bcqueiit,  or  dcviae,  excluiiTe  of  and  in  addition  to  her 
f**t«ac/rfl,  L.  &  tit  4.  lib.  10.  Nov.  Rec 

M  To  damnify  the  wife,  L.  3.  tit  5.  lib.  10.  Nov.  Rec  Pmlacio$  taya,  that  the  reaaon 
vlij  the  hunband  can  dit*poat>,  during  marriage,  of  ganancial  or  cnininon  property,  with* 
Mt  the  cmtrent  of  the  wife,  ia,  to  oae  the  exprcaaion  of  Covarrvbiag^  becauae  the  liuabund 
ha»  the  dominion  and  poaamaion  of  it  in  aetu  et  habitu,  during  ihe  niurriagc;  and  the 
wife  only  im  kmkUm^  outil  the  marriage  ia  diaaolved,  when  ahe  acquirea  it  equally  with 
ker  haaband. 

*  Forfeiture  of  pmperty,  where  in  csaea  that  by  law  it  attachea,  doea  not  take  effect, 
Mil  unii-nce  (judicial)  be  paasrd,  dfclaratorv  thereof.  Vide  L,  10.  tit  4.  lib.  10.  Nov.  Rec 

**  For  the  firat  cauac,  the  g&HaneiaUi  will  devolve  to  the  hcira  of  the  huabiind,  L.  5. 
tit4.lib.ia  Nov.  Rec 
"  Pataeioff  obNervca,  that  L.  5.  tit  9.  lib.  5.  Rec  [L.  5.  Ut.  4.  lib  10.  Nov.  Rec]  only 
the  alienationa  of  the  huaband  made  advinedly  to  defraud  or  prejudice  the  wife. 


An  io  the  abaenoe  of  thia  parpotte,  although  by  the  alienations  of  the  huaband  the  wife  may 
M  heraflf  prejudiced,  there  ia  no  liw  which  ezempta  her  from  anffering  »>uch  prejudice. 
*  fi^eh  p«rcnt*a  aeparate  property,  in  the  abaetice  of  ganancinleg,  being  chargeable 
vilh  a  moiety  of  aucb  dote,  auppnaing  the  promiae  of  JoCa  ahould  be  made  by  both  father 
iiid  mUkt*  L  4  tit  9.  Uk.  la  No? .  Rm. 
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TITLE  VIIL 

or  THS  DirPBRENCE  WITH   RESPECT   TO  CHILDREN  (dIFFERENCIA  DS 
HIJOS),  AND  THE  POWER  OF  THE  FATHER  (PATRIA  POTESTAD). 

[  66  ]  Under  the  third  division  of  mankind  with  respect  to  their 
state  or  capacity  as  a  family,  is  comprehended  the  difference  with 
respect  to  children,  and  the  power  which  the  father  has  over  them, 
which  we  call  pairia  poiestad. 

Cap.  I.  Children  are  either  legitimate  or  natural.  Legitimate  chil- 
dren are  those  who  are  born  of  father  and  mother  that  are  truly  mar« 
Tied  according  to  the  precept  of  our  holy  church,  L  I.  tit.  13.  P.  4, 
[L.  1.  tit.  13.  P  4.  J  Hence  it  follows,  1st,  That  the  child  of  those 
who  marry  openly  in  the  face  of  the  church,  although  there  may 
afterwards  appear  an  impediment  to  cause  their  separation,  shall  he 
legitimate,  provided  boih  were  or  one  of  them  was  ignorant  of  the 
impediment,  L.  1.  tit.  13.  P.  4.  [L.  1.  tit.  13.  P.  4.]  2d,  That  like- 
wise  the  child  who  should  be  conceived  during  the  judicial  agitation 
of  the  question  respecting  the  impediment,  will  be  legitimate,  L.  I. 
tit.  13.  P.  4.  [L.  1.  tit.  13.  P.  4  ]  ;5d.  That  those  are  not  legitimate 
who  are  born  of  persons  who  marry  clandestinely,  or  of  those  who 
have  married,  being  aware  of  an  impediment  to  their  marrying, 
although  they  should  marry  in  the  face  of  the  church,  L.  2.  tit.  1 5. 
P.  4  [L.  2.  tit.  15.  P.  4.]  4th,  I'hai  those  are  not  legitimate  who  are 
bom  of  parents  not  married  according  to  the  precept  or  ordinance  of 
the  church,  L.  2.  tit.  15.  P.  4.  [L.  2.  tit.  15.  P.  4.]  5th,  That  neither 
are  the  childrenof  a  concubine  {barragana)  legitimate,  ahhoiigh  the 
father  should  marry  her,*  L.  2.  tit.  15.  P.  4.  [I^.  2.  tit.  15.  P.  4.] 
Legitimate  children  enjoy  and  hiherit  the  honors  of  their  fathers, 
grandfathers,  &c.,  are  able  or  competent  to  receive  dignities,  and  suc- 
ceed to  their  fathers  and  other  relations,  L.  2.  tit.  13.  P.  4.  [L.  2.  tit 
13.  P.  4.] 

§  1.  Natural  children  are  those  who  are  not  bom  in  wedlock 
according  to  L.  1.  tit.  15.  P.  4.  [L.  1  tit.  15.  P.  4.]  These  compre- 
hend bastards  {/ornecznos)^  or  the  illegitimate  children  (nothos)  who 
are  bom  from  adulterous  intercourse^*  the  children  of  prostitutes 

1  This  mutt  be  anderstood  with  respect  to  children  begotten  on  •  concnbine  bj  a  mui 
during  the  life  of  hi»  lawful  wife,  who  should,  aAer  the  death  of  his  said  wife,  marry  the 
former.    See  L.  9.  tit.  15.  P.  4.  ad  fin, 

*  PmUteim  iiays,4liht  so  far  from  L.  I.  tit  15.  P.  4.,  includinic  under  the  term  **natarai 
children**  such  as. are  the  cff«pring  of  adultery,  incest,  and  the  rest,  mentioned  in  this 
part  of  the  teit,  it  says,  they  are  not  [considered]  natural  children,  because  they  are  be. 
fotten  contrary  to  law,  and  contrary  to  natural  reason.  The  learned  profesKor  adds  that, 
properly  speaking,  tliose  are  natural  children  who  were  born  or  coiioeived  when  their 
paroots  could  marry  without  a  dispensatioD,  profidod  the  father  acknowledge  them  for 
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{mancares);  the  spurious  (espurios),  that  is,  children  bom  of  a  con- 
cubine,*' and  those  begotten  on  a  relation,  or  on  a  religious  woman 
(rtligiota),  who  are  called  incestuous,  L.  1.  tit.  15.  P.  4.  [L.  1.  tit  15. 
P.  4.J  And  such  do  not  enjoy  the  advantages  of  legitimate  children, 
L  a  tiL  15.  P.  4.  [L.  3.  tit.  15.  P.  4.] 

§  2.  Natural  children  are  legitimated  by  many  ways:  1st,  By  the 
fiiTor  {merced)  of  the  king  Or  the  pope^  L,  4.  tit  15.  P.  4.  [L.  4.  tit 
15.  P.  4.]  2d,  Bjf  testament  or  last  will  confirmed  by  the  king,  L.  6. 
tit  15.  P.  4.  [L.  6.  tit  15.  P.  4]  3d,  By  public  deed, or  instrument 
of  writing,  L.  7.  tit  15.  P.  4.  [L.  7.  tit  15.  P.  4.]  4ih,  By  the  mar- 
liage  of  a  natural  daughter  with  a  person  of  distinction,'  (hombre 
iluiire,)  L.  8.  tit  15.  P.  4.  [L.  8.  tit  15.  P.  4.]  5th,  By  the  [  67  ] 
iather  offering  his  natural  son  for  the  service  of  the  king,  or  to  the 
mnDicipal  council,  LI.  5.  and  8.  tit.  15.  P.  4.  [LI.  5.  and  8.  tit.  15. 
P.  4.] 

The  effect  of  these  legitimations  have  in  vie^  two  ends:  1st,  That 
the  80Q  legitimated  may  be  rendered  capable  of  the  honor  which  we 
have  before  said  belonged  exclusively  to  lawful  children,  with  respect 
to  which  we  have  now  to  observe,  that  as  the  grant  of  legitimation 
by  the  crown  does  not  render  the  person  legitimated  capable  of 
enjoying  or  holding  ecclesiastical  dignities  and  employments,  {bene- 
ficiosj)  so  neither  does  that  of  the  pope  render  him  competent  to 
obtain  secular  honors:  and  that  even  with  respect  to  ecclesiastical^ 
the  grantee  cannot  obtain  any  other  kind  {pieza)  than  that  expressed 
in  the  dispensation,  L,  4.  tit  15.  P.  4.  [L.  4.  tit  15.  P.  4.]  The  other 
end  or  object  of  legitimation  is  to  qualify  the  persons  legitimated  to 
•acceed  to  the  property  of  their  fathers  in  default  of  legitimate 
children.  See  [LI.  4,  5,  6,  7,  and  8.  tit  15.  P.  4.,*  [LI.  4,  5,  6, 7,  and 
8.  tit  15.  P.  4.,]  in  which  will  be  found  the  forms  of  each  of  these 
niodes  of  l^itimation,  {de  estos  ados,) 

Cap.  2.  Patria  polesiad  is  the  power  which  fathers  have  over 
their  children,^  L.  1.  tit  17.  P.  4.  [L.  1.  tit  17.  P.  4.]  This  definition 
declares  that  this  power  belongs  exclusively  to  the  father,  and  is  not 
possessed  by  the  mother  nor  her  relations,  L.  2.  tit  17  P.  4.  [L.  2.  tit 
17.  P.  4.]  We  must  consider  this  power  very  far  short  of  that  right 
rf  life  and  death  which  the  laws  of  Rome  allowed  over  children, 
particularly  if  we  reflect  that  our  customs  and  laws  had  their  rise 
mm  Christianity,  which  comprises  all  that  is  just  and  humane; 
vherefore  this  power  must  be  considered  as  useful  to  the  child,  smce 

1m,  or  b«d  in  his  house  the  woman  on  whom  he  beeoi  them,  L.  9.  tit  8.  lib.  5.  Ree.;  L. 
l.tit  5.  lib.  10.  Nof.  Rec.  That  in  respect  to  children  bom  from  sn  incestuous  or  sn 
•dohcfoos  intercoorse,  snd  the  others  mentioned,  thej  can  only  be  called  natural  in  the 
improper  and  feneral  nnderstandini;  of  the  word. 

*  The  law  [L.  1.  tit  15.  P.  4.]  adds,  who  lives  out  of  the  boose  of  the  fiither. 

*  The  first  with  respect  to  temporal,  and  the  second  with  respect  to  spiritual  < 
8ie  L.  4.  tit  15.  P.  4. 

*  Or  superior  mnoicipal  magistrate.    See  I*  8.  tit  15.  P.  4. 

*  And  L  7.  tit  3a  Ub.  10.  Nov.  Rec 
f  Bom  in  lawful  wedlock.    See  U  1.  ind  3.  tit  17.  P.  4 
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it  consists  properly  of  a  protecting  or  economical  (economico)  domi- 
nion which  the  father  exercises  over  his  legitimate  child.  From  this 
principle  it  proceeds,  Ist,  That  fathers  are  bound  to  rear,  give  aliment 
to,  and  educate  their  children  who  ar^  under  their  power,  LI.  3.  and 
5.  tit.  19.  P.  4.«  [LI.  3.  and  5.  tit  19.  P.  4.]  2d,  That  they  are  allowed 
to  chastise  them  with  moderation,  L.  18.  tit  18.  P.  4.*  [L.  18.  tit  18. 
P.  4.]  3d,  That  they  are  bound  to  direct  and  advise  them  properly, 
L.  18.  tit.  19.  P.  4.W  [L.  18.  tit  19.  P.  4.]  4th,  To  administer,  to  take 
care  of,  and  defend,  as  well  judicially  as  otherwise,  the  adventitious 
property  {bienes  adventicios)  of  their  children,  enjoying  the  usufruct 
of  it,"  and  the  dominion  o(  their  project  it  ious  property,  {bienes  pro- 
fecticiosy)  L.  5.  tit.  17.  P.  4.,  [L.  5.  tit  17.  P.  4.,]  although  the  pecu- 
liurn^  or  stock,  {pegujar^)  that  is,  the  property  which  the  sons 
acquire  in  the  army  or  in  the  service  of  the  king  at  court,  belongs 
in  entire  dominion  to  them,  LI.  6.  and  7.  tit  17.  P.  4.  [LI.  6.  and  7. 
tit  17.  P.  4.]  5th,  -They  are  bound  to  appear  for  them  in  suits  at 
[  68  ]  law,  whether  as  defendants  or  plaintiffs,*^  L.  11.  tit  17.  P.  4, 
[L.  11.  tit  17.  P.  4.,]  except  in  the  two  cases  pointed  out  by  L.  12. 
tit  17.  P.  4.  [L.  12.  tit  17.  P.  4.]  6th,  Children  may  be  compelled 
by  the  judge  to  return  to  their  father's  protection  or  guardianship, 
and  power  if  they  are  vagrants,  L.  10.  tit  17.  P.  4.  [L.*  10.  tit  17. 
p.  4.] 

.  §  1.  There  are  four  modes  by  which  this  power  is  acquired  or 
established:  1st,  By  lawful  marriage.  2d,  By  sentence  or  decree  of 
the  judge  declaring  the  child  to  be  legitimate,  respecting  which  there 
was  a  doubt.  3d,  By  the  crime  which  the  child  should  commit 
against  the  father  who  freed  or  emancipated  it  4th,  By  adoption, 
L.  4.  tit   17.  P.  4.  [L.  4.  tit  17.  P.  4.] 

From  the  first  mode  it  follows,  1st,  That  those  who  are  under  the 
patria  protest  ad  shall  be  legitimate  children,  L.  2.  tit  17.  P.  4.  [L. 
2.  tit.  17.  P.  4.  J  2d,  Those  legitimated,  by  reason  of  being  regarded 
as  legitimate,  L.  4.  tit  15.  P.  4.  [L.  4.  tit  15.  P.  4.]  3d,  But  not 
natural  children  and  others  who  are  found  comprehended  under  this 
title,  L.  2.  tit  15.  P.  4.  [L.  2.  tit.  15.  P.  4.]  The  second  mode  of 
acquiring  this  power  is  evident 

•  See  alfo  L.  3.  Ut  19.  P.  4. 

»  See  mlio  L.  9.  lit  8.  P.  7. 

>*  This  quotation  b  erroneous.  There  is  no  such  law  in  the  title  of  the  Pariida  ro. 
lerred  to.  Palacum  cites  the  bejjrioningf,  and  LI.  1.  and  U^  of  tit  19.  P.  4.  as  confirming 
this  doctrine. 

"  This  the  fiithers  lose  on  the  marria^  of  their  children ;  by  marriage  the  latter  are 
emancipated.    See  L  3.  tit  5.  lib.  10.  Nov.  Rec 

<s  And  the  property  or  fee  simple  of  every  other  nort,  except  that  which  is  profeeHtimiSt 
ftp  in  the  sons;  but  of  the  pecuUum  mentioned  in  the  text,  the  father  is  not  entitled  to  the 
usofhict,  as  he  is  to  that  of  the  other  adventitious  property  of  his  son,  and  this  is  expresaed 
by  the  term,  eon  toda  propriedad^  made  Use  of  in  the  text  See  GL  8.Greff.  Lop.  on  L.  6. 
tit  17.  P.  4. 

IS  Pttlad9$  remarks,  that  what  L.  11.  tit  17.  P.  4.  savs,  is,  that  the  child  under  the 
paternal  power,  cannot  sue  or  be  sued  without  the  authority  or  consent  of  the  lather« 
onlflM  in  the  two  excepted  cases  alluded  to  in  the  text 
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The  ingratitude  of  the  son  towards  the  father  who  emancipated 
him,  causes  his  return  a  second  time  under  his  power;  and  this  crime 
most  be  proved  to  have  been  conmiitted^^  by  word  or  by  deed  which 
has  produced  dishonor  or  discredit  to  the  father,  L.  19.  tit  18.  P.  4. 
[L.  19.  tit,  18.  P.  4.] 

The  fourth  mode  consists  in  adoption;  which  is  a  way  by  which 
the  laws  have  established  that  men  may  become  the  sons  of  another 
although  they  may  be  not  so  naturally,  L.  1.  tit  16.  P.  4. 

This  adoption  is  in  two  ways,  1st,  When  children  are  adopted  who 
are  not  under  the  power  of  any  other  person."  2d,  When  children 
are  adopted  who  are  under  the  power  of  their  lawful  father,*^  L.  1. 
tit  16.  P.  4.  [L.  1.  tit  16.  P.  4.]  In  order  that  either  of  these  modes 
of  adoption  may  be  valid,  the  consent  of  the  person  to  be  adopted  is 
requisite;  in  the  first  mode  manifestly  or  expressly,  and  in  the  second 
tacitly,  L.  1.  tit  16.  P.  4.  [L.  1.  tit  16.  P.  4.]  The  first  mode  of 
adoption  is  done  only  under  the  authority  of  the  king,  and  is  called 
wrrogaiioj  L.  8.  lit  16.  P.  4.  [L.  8.  tit  16.  P.  4.],  and  the  second  with 
the  consent  of  the  judge,  and  is  called  adoplioy  L.  8.  tit  16.  P.  4.  [L. 
8.  tit  16.  P.  4.]  ITie  forms  of  both  are  found  in  L.  7.  tit  7.  P.  4, 
[L  7.  tit  7.  P.  4.] 

Adoption  is  founded  on  this  principle,  ^'  that  it  ought  to  imitate 
nature."  Whence  it  follows,  1st,  That  only  the  person  can  adopt 
who  is  not  under  the  power  of  another,  L.  2.  tit  16.  P.  4.  [L.  [  69  ] 
2.  lit  16.  P.  4.]  2d,  That  the  person  to  be  adopted  must  be  above 
18  years  of  age,  L.  2.  tit  16.  P.  4.  [L.  2.  tit  16.  P.  4.]  3d,  That  there 
must  not  exist  any  natural  impediment  to  his  having  children,  L.  2. 
tit  16.  P,  4.  [L.  2.  tit  16.  P.  4.]  Wherefore,  4lh,  If  this  impediment 
has  arisen  from  disease  or  misfortune  he  may  adopt,  L.  3.  tit  1 6.  P.  4. 
[L  3.  tit  16.  P.  4.]  5th,  That  a  woman  cannot  adopt,  unless  it  be 
H)r  her  alleviation  and  consolation,  having  lost  a  son  in  the  service  of 
the  king  or  of  some  council  or  corporation;  but  then  she  must  have 
the  royal  sanction  for  it,  L.  2.  tit.  16.  P.  4.  [L,  2.  tit  16.  P.  4.] 

As  with  respect  to  adoption,  the  express  or  tacit  consent,  and  the 
erident  advantage  of  the  person  adopted  are  considered  necessary,  it 
has  been  established,  1st,  That  the  fatherless  minor  of  seven  years 
cannot  t>e  adopted,  nor  can  the  youth  above  seven  and  under  fourteen 
be  adopted,  unless  by  the  intervention  of  the  royal  will,  under  the 
cognition  of  the  advantage  which  will  result  to  the  person  adopted, 
and  the  obligation  of  the  adopter  to  restore  the  property  of  the  young 
person  to  hb  legitimate  successors  or  heirs,  if  he  should  die  before 
fourteen  years  of  age,  L,  4.  tit  1 6,  P.  4.  [L.  4.  tit  1 6.  P.  4.]  2d,  That 
the  guardian  cannot  adopt  his  ward  by  reason  of  the  suspicion  under 
whidi  he  might  fell;  and  he  can  only  do  it  when  the  ward  has  attained 

^  VdwrnUrUy;  for  if  the  child  halb  been  driten  to  rach  ins^ratitode  by  the  conduct  of 
the  hiker,  m  the  Meet  eet  forth  in  f^  IR  tit  18.  P.  4.  it  doe«  not  produce  the  effect  men. 
tioMd  in  the  law  L.  19.  tit  la  P.  4.  quoted  in  the  text  See  Gl.  1.  Greg.  Lop.  oo  L.  If. 
liLI8.P.4. 

^Siujmntk  i*  AliewiJurU. 
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25  years  of  age,  and  with  the  royal  pennission,  L.  6.  tit  16.  P.  4, 
[L.  6.  tit.  16.  P.  4.] 

Adoption  produces  the  cflfect  of  subjecting  the  adopted  to  the  power 
of  the  adopter,"  ahhough  with  some  difference  in  what  relates  to  the 
succession  as  expressed  by  LI.  7.  8.  and  9.  tit  16.  P.  4."  [LI.  7. 8.  and 
9,  tit  16.  P.  4.] 

§  2.  The  father's  power  is  put  an  end  to  by  four  causes  or  modes, 
1st,  By  natural  death.  2d,  By  perpetual  banishment,  which  is  called 
civil  death.  3d,  By  the  exahation  of  the  child  to  dignity  or  office. 
4th,  By  emancipation,  Princip.  del.  tit  18.  P.  4. 

The  first  mode  is  understood  to  take  place,  if  the  father  who  died 
was  not,  at  the  time  of  his  death,  under  the  power  of  his  own  father; 
because  in  this  case  the  son  whom  he  left  would  fall  under  the  power 
of  his  grandfather  according  to  L.  1.  tit  18.  P.  4.  [L.  1.  tit  18.  P.  4.]; 
although  by  the  law  of  the  Recopilacion  another  consequence  would 
result  as  we  shall  see. 

To  the  second  mode  belongs,  1st,  Perpetual  banishment  of  the 
father  to  an  island  or  other  certain  place,  which  is  the  deportatio  of 
the  Romans.  2d,  Perpetual  condemnation  to  the  public  works, 
[  70  ]  mines,  &c.,  L.  2.  tit  18.  P.  4.  [L.  2.  tit  18.  P.  4.]  3d,  Those 
outlawed  or  proscribed  for  ever,  L.  4.  tit  18.  P.  4.  [L.  4.  tit.  18.  P.  4.] 
4th,  But  not  those  transported  for  a  determinate  time,  or  for  ever, 
without  confiscation  of  their  property,  who  are  called  "  relegados^-' 
L.  3.  tit  18.  P.  4.  [L.  3.  tit  18.  P.  4.]  5th,  Nor  those  outlawed  for 
a  certain  time,  L.  4.  tit  18.  P.  4.^^  [L.  4.  tit  18.  P.  4.] 

The  greater  part  of  the  twelve  dignities,  of  which  mention  is  made 
in  the  1 8th  Title,  4th  Partida,  from  L.  7.  to  L.  15.  [L.  7.  ad  15.  tit  8. 
P.  4.],  are  not  recognised  at  this  day;  but,  arguing  from  them,  "we 
may  say,  that  generally  every  dignity  or  office  (dignidad)  which  may 
have  jurisdiction  annexed  to  it,  and  every  ecclesiastical  dignity,**  is 
sufficient  to  withdraw  the  child  from  the  power  of  the  father;  because 
it  is  not  regular  that  he  who  judges  others,  or  is  in  the  exercise  of  any 
office  or  employment,  should  be  governed  by  another. 

With  regard  to  emancipation,  it  is  laid  down,  1st,  That  this  may 

>Y  PalacioB  saji,  that  in  adopcion  en  etpecie^  the  adopted  ia  not  suhject  to  the  power  c^ 
the  adopter,  uolesa  the  latter  1ms  his  ascending  relatiye.  He  refers  to  LL  9.  and  10.  tit. 
16.  P.  4. 

i>  These  lawa  also  point  out  the  different  efTecta  of  arrogaiio  and  mdojalio;  and  see  also 
L.  7.  tit  7.  P.  4.  Palacioi  refers,  for  an  elucidation  of  this  subject,  to  L.  5.  tit  6.  lib.  3., 
L.  1.  tit  23.  lib.  4.  Fuero  Real  L.  1 .  and  10.  tit  8.  lib.  5.  Rec  [L.  1 1.  tit.  20.  lib.  1 0.  Nor. 
Rec.]  to  Greg.  Lopez.  Gl.  5.  lib.  8.  tit.  16.  P.  4.  and  Azevedo,  on  L.  1.  tit  a  Hb.  5.  Rec 

19  Palaeio9  says,  those  condemned  to  transportation,  or  banishment  for  life,  to  any  place 
or  public  work,  with  confiscstion  of  property,  forfeit  the  paternal  power;  but  not  so  in 
the  absence  of  eonfiscation  of  property:  that  the  same  right  and  distinction  are  observed 
in  respect  to  persons  outlawed:  that  those  are  so  termed,  who  haTo  been  cited  and  sani* 
moned  for  any  crime  which  they  have  committed,  and,  not  having  chosen  to  obey,  are 
banished  {de9terrado$)  for  this  reason,  from  the  place  where  they  reside,  or  are  prevented 
to  enter  their  country. 

»  Palacio9,  in  a  note,  here  remarks,  that  children  married  (eaaadoi  y  veUdot)  are  re- 
leased from  the  paternal  power,  L.  8.  tit  J.  lib.  5.  [L.  3.  tit  5.  lib.  10.  Nov.  Rec] 


TiL  Vin.]  mih  respect  to  Children^  ^c.  S9 

be  done  before  an  onlinary  judge,"  L.  15.  tit.  18.  P.  4.  [L.  15.  tit.  18, 
P.  4.]  And  on  his  previously  giving  information  of  it  to  the  council, 
Aut  20.  tit,  9.  lib.  3.  Rec.  [L.  4.  tit  5.  lib.  10.  Nov.  Rec]  2d,  That 
the  fiuher  and  the  son  declare  before  the  judge  their  desire  or  will,  the 
one  of  emancipating,  and  the  other  of  being  emancipated,  L.  17.  tit 
18.  P.  4.«  [L.  17.  tit.  18.  P.  4  ]  3d,  That  the  child  behig  under  seven, 
the  father  must  petition  the  king  for  his  license  to  emancipate  it;  and, 
without  this  permission,  the  judge  of  the  place  where  the  father  is 
shall  not  be  able  to  proceed  to  the  act  or  decree  of  emancipation,  the 
which,  in  the  above  case,  may  be  done  in  the  absence  of  the  child; 
but  if  the  child  should  be  above  seven,  in  addition  to  the  royal 
tuthority,  it  is  required  that  the  child  consept,  or  express  his  desire 
before  the  judge  to  be  emancipated,  L.  J  6.  tit.  18.  P.  4.  [L  16.  tit.  18. 
P.  4.]  4th,  That  children  who  are  married  are  considered  emanci- 
pated, L.  8.  tit.  1.  lib.  5.  Rec.  \L.  3.  tit.  5.  lib.  10.  Nov.  Rec]  In 
virtue  of  which  their  children  shall  not  fall  under  the  power  of  the 
grandfather  on  the  death  of  their  father;  because,  by  the  act  of  mar- 
riage, the  latter  was  freed  from  his  father's  power.  The  judge  may, 
by  his  office,  oblige  fathers  to  emancipate  their  children  for  four  causes. 
1st,  For  cruelly  chastising  the  child.  2d,  For  prostituting  his  daugh- 
ters. 3d,  For  possessing  that  which  was  bequeathed  them,  under 
condition  of  emancipating  the  child.  4th,  For  misspending  the  pro- 
perty of,  or  misconducting  themselves  towards  the  adopted  child,  L. 
18.  Ut  18.  P.  4.  [L.  18.  tit.  18.  P.  4.] 

"  And  with  the  onnient  of  the  son.    See  LI.  15.  and  17.  tit  18  P.  4. 
B  The  L.  17.  tit  18.  P.  4.  qaoted,  adds,  the  emancipation  must  be  by  carta^  or  writtoa 
io«trument 
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BOOK  II. 

OF  THINGa 

TITLE  I. 

OF  THE  DIVISION  OF  THINGS. 

[  72  ]  Cap.  1.  We  have  treated  hitherto  of  the  first  object  of  law, 
which  relates  to  persons;  we  proceed  now  to  treat  of  the  second, 
which  relates  to  things.  The  term  thing  is  applied  to  whatever  is  of 
such  a  condition,  that  it  may  be  counted  among  our  property. 

The  first  general  division  of  things  is  that  which  is  made  into 
things  of  divine  right,  and  those  of  human  right.  The  first  are  divided 
into  things  sacred  and  religious.  'I'he  latter  into  things  common, 
public,  of  a  corporation  or  a  university,  and  private. 

Cap.  2.  Every  sacred  thing  is  established  for  the  service  of  God; 
and  therefore  the  dominion  of  such  is  not  in  any  person  and  cannot 
be  counted  as  property,  LI.  12.  and  2.  tit.  28.  P.  3.  [LI.  12.  and  2.  tit. 
28,  P.  3.],  as  are  churches,  altars,  chalices,  &c.,  L.  13.  tit  28.  P.  3. 
[L.  13.  tit.  28.  P.  3.] 

Cap.  3.  We  term  religious,  that  place  where  any  one  is  buried  in 
order  never  to  be  removed  thence,  and  if  all  his  body  or  at  least  his 
head  lies  there,*  L.  14.  tit.  28.  P.  3.  [L.  14.  tit.  28.  P.  3.] 

Although  our  laws  may  have  borrowed  these  divisions  from  pa- 
ganism, nevertheless,  since  the  solemn  consecration  of  churches  and 
cemeteries  has  been  established,  we  are  of  opinion  that  immediately 
upon  being  consecrated,  religion  occupies  them  and  cannot  be  sepa- 
[  73  1  rated  from  them  at  any  time.  The  consequences  therefore 
whicn  result  from  this  principle  ought  to  be  explcdned  by  the  canon 
law. 

Cap.  4.  Things  common,  are  those  which  belong  to  the  birds,  to 
the  beasts,  and  to  all  other  living  creatures  as  being  able  to  make  use 
of  them  as  well  as  men,  L.  2.  tit.  28.  P.  3.  [L.  2.  tit  28.  P.  3.]  such 
are  the  air,  the  waters  from  Heaven,  the  sea  and  its  shore,  L.  3.  lit 
28.  P.  3.  [L.  3.  tit.  28.  P.  3.]  By  shore  of  the  sea  we  understand 
what«?ver  pan  of  it  is  covered  with  water,  whether  in  winter  or  sum- 
mer, L.  4.  tit  28.  P.  3.  [L.  4.  tit.  28.  P.  3.]  Hence  it  arises  that  any 
one  may  fish  or  navigate  on  the  sea  and  on  its  shore,  where  also  he 

1  Pdlaeio$  tayv,  that  in  Spain  no  place  is  crninidered  reli^iouii,  unlcM  made  bo  by  the 
authority  of  the  cliurcb.  Can,  in  Eccle$,  c.  13.  9.  2.  ca|i.  4.  De  Religdom.  Selvag,  ImtL 
can.  tit  14.  lib.  3. 
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may  bnild  a  cottage  or  house  for  shelter^'  LI.  3.  and  4.  tit.  28.  P.  3. 
[U  3.  and  4.  tit  28.  P.  3.]  -      ^ 

ftp,  5.  Things  public  are  those  which  belong  only  to  mankind, 
L  2.  lit  28.  P.  3.  [L.  2.  tit  28.  P.  3.]  Hence  it  is,  1st,  That  rivers, 
ports,  or  harbors,  and  high  roads  {caminos)^  are  things  public,  L.  6. 
tit  28.  P.  3.  [L.  6.  tit  28.  P.  3.]  2d,  The  walls  and  gates  of  towns 
or  cities  according  to  L.  20  tit  32.  P.  3.  and  L.  3.  tit  5.  lib.  6.  and 
L  3.  tit  6.  lib.  7.  Rec.  [L.  20.  tit  32.  P.  3.  L.  5.  tit  1.  lib.  7.  and  Lw 

2.  tit  18.  lib.  6.  Nov.  Rec],  are  public  in  their  benefits  to  all;  where- 
fore the  obligation  to  repair  them  is  common  to  all,  although  L.  15. 
tit  28.  P.  3.  [L.  15.  tit.  28.  P.  3. J  classes  them  among  things  holy, 
adopting  in  this  the  doctrine  of  the  Romans.  3d,  That  not  only  may 
the  natives  or  inhabitants  of  a  place  rhake  use  of  things  that  are  pub- 
lic, bat  also  strangers,  L.  6.  tit  28.  P.  3.  [L.  6.  tit  2S.  P.  3.]  That 
although  the  banks  of  rivers  may  belong  to  persons  on  whose  estates 
they  are  situate,  nevertheless  they  cannot  prevent  any  one  from 
making  fast  his  boats  or  vessels  {sus  embarcaciones)  to  the  trees  or 
posts  in  them,  and  doing  all  that  may  be  convenient  for  the  free  use 
of  the  things  which  belong  to  the  art,  calling,  or  industry,  by  which 
he  makes  his  livelihood,  L.  6.  tit  28.  P.  3.  [L.  6.  tit.  28.  P.  3.].  5th, 
That  notwithstanding  he  whose  grounds  are  planted  on  the  bank  of 
the  river,  may  be  the  proprietor  of  the  trees,  he  cannot  cut  that  to 
▼hich  any  boat  or  vessel  hath  been  moored  or  to  which  a  person 
may  be  desirous  to  moor  one,  L.  7.  tit  28.  P.  3.  [L.  7.  tit  2S,  P.  3.] 
6th,  That  no  new  mill  nor  any  other  thing  can  be  built  on  the  part 
of  the  river  by  which  its  navigation  may  be  impeded,  and  any  old 
hmiding  may  be  destroyed  or  pulled  down  which  obstructs  the  com- 
mon use  of  these  thmgs,  L.  8  tit  28.  P.  3.,  [L.  8.  tit  28.  P.  3.]  7th, 
That  neither  can  any  building  or  thing  be  erected  by  which  the  com- 
mon use  of  high  roads,  squares,  or  market  places  {plazas)  any  f  74  ] 
threshing  grounds  for  com,  &c.  {exidos)j  churches,  &c.  may  be  ob- 
siracted,  TLl.  22, 23,  and  24.  tit  32.  P.  3.  [LI.  22,  23,  24.  tit  32.  P.  3.] 

Cap.  6.^  Things  belonging  to  a  corporation  or  university,  are  those 
which  belong  exclusively  to  the  inhabitants  {al  cofnun)  of  any  city, 
town,  or  castle,  or  any  other  place  where  men  reside,  L.  2.  tit  28.  P. 

3.  [ll  2.  tit  28.  P.  3.]:  of  these  some  may  be  used  by  any  inhabi- 
tant of  that  city,  town,  or  place,  and  others  are  for  the  particular  use 
of  the  corporation  {concefo),  which  ought  to  apply  the  fruits,  prodirce^ 

*  Hw  6th  eondition  on  which  lands  are  declared  to  be  granted  by  the  crown  in  Trini- 
4d  ii,  that  three  chains  on  the  sea  coast,  comprehending  fifly  paces  from  the  hei|fht  of 
fbs  spring  tides,  be  held  reserved  for  the  use  of  bis  Majesty  and  the  public  serTioe. 
See  procUmation  5th  December,  1815.  Appendix  L. 

*  A  Memoir  on  the  adTanceroent  of  Agricoituro,  and  on  Agfrarian  Laws  In  Spaint 
*  to  the  Sapreme  Council  of  Castillo,  by  the  Patriotic  Society  of  Madrid,  and 


^WB  up  by  one  of  its  members,  Don  Oaspar  Melchar  de  JmelianoB^  pomts  out  as  obsta* 
cki  to  the  pro|p««s  of  ai^riculture  in  Spain,  the  reflations  and  enactments  treated  of  in 
IW  ssq«d  of  this  title,  this  memoir  is  inserted  in  LabortW^  View  rf  ^jMtn,  4th  toI.  Trans- 
lrtisB,p.ill. 
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or  rents,  to  the  common  benefit  of  the  city  or  town,  LL  9.  and  10.  tit 
28.  P.  3.  [LI.  9.  and  10.  tit.  28.  P.  3.] 

Of  the  first  description  are  fountains  or  springs,  places  where  they 
hold  markets,  and  fairs,  and  places  where  the  corporation  meet,  sandy 
beaches  or  grounds  (arenales)f  which  are  on  the  banks  of  rivers,  anc^ 
finally,  commons  or  pasture  grounds  (deAesas),  L.  9.  tit.  28.  P.  3.  [L. 
9.  tit.  28.  P.  3.]  Of  the  second  kind  are  flocks,  fields,  vineyards,  olive 
plantations  and  lands,  which  produce  fruit  and  rent,  L.  10.  tit.  28.  P. 
3.  [L.  10.  tit.  28.  P.  3.]  The  great  variation  which  is  observed  in 
this  principal  part  of  our  jurisprudence  renders  its  comprehension 
very  difficult;  and  therefore  for  greater  clearness  it  is  necessary  to 
treat  of  each  thing  separately. 

§  1.  With  respect  to  what  relates  to  the  use  of  forests  or  woods 
(monies)  and  the  commonable  lands^  of  a  corporation  or  municipal 
body  {terminos  de  coney o)^  it  is  to  be  observed,  that  the  abuse  arisme 
from  their  occupancy  by  many  private  individuals  without  the  roysu 
license  gave  rise  to  the  following  orders  or  provisions,  1st,  That  every 
common  (lermino)  or  forest  (monle)  occupied  should  be  restored  to 
the  corporation  or  municipal  body  to  which  it  belonged;  and  when 
once  restored,  should  not  be  transferred  or  sold,  nor  the  pastures 
ploughed  or  converted  (ni  romper  sus  exidos)  into  arable  lands,  L.  1. 
tit.  7.  lib.  7.  Rec.  [L.  2.  tit.  21.  lib.  7.  Nov.  Rec.]  2d,  That  from  this 
restitution  the  clerk  or  officer  (oficial)  of  the  corporation  shall  not  be 
excepted,  under  pain  or  loss  of  office,  and  of  being  rendered  unfit  to 
hold  it,  L.  2.  tit.  7.  lib.  7.  Rec.  [L.  4.  tit.  21.  lib.  7.  Nov.  Rec]  The 
process  and  mode  which  are  to  be  observed  by  the  judges  in  such 
restitution  are  prescribed  by  L.  3.  tit.  7.  lib.  7.  Rec,  [L.  5.  tit.  21.  lib. 
7.  Nov.  Rec,]  conformable  (arreglada)  to  L.  18.  of  Toro^' and  the 
modifications  laid  down  in  LI.  4.  and  5.  tit.  7.  lib.  7.  Rec.  [LI.  6.  and  7. 
tit.  21.  lib.  7.  Nov.  Rec]-  3d,  Those  commons  (/crmi/io*)  occupied  or 
sold  without  the  royal  license,  ten  years  previous  to  the  year  1551,  in 
which  the  law  of  King  Charles  I.  was  published,  were  required  to  be 
reconverted  into  pasture  ground,  giving  information  to  the  council  of 
what  part  might  have  been  worked  or  cultivated  by  the  permission 
of  the  municipality  (ptteb/o).  L.  6.  tit  7.  lib.  7.  Rec  [L.  4.  tit.  25.  lib. 
7.  Nov.  Rec]  4th,  That  vineyards,  orchards,  or  buildings  made  on 
common  (iermino)  belonging  to  the  king  or  a  corporation,  with  the 
[  75  ]  license  of  the  council  possessed  for  twenty  years,  shall  not  be 
destroyed  or  pulled  down,  but  the  person  who  possesses  it  shall  pay 
an  annual  tax  or  rent  (censo)  at  the  rate  of  five  maravedis  for  every 
acre  of  vineyard;  and  so  proportionally,  L.  3.  tit  7.  lib.  7.  Rec.®  [L.  5. 
tit.  21.  lib.  7.  Nov.  Rec]  5th,  That  the  buildings  given  up  on  ac- 
count of  improper  occupation,  shall  not  be  destroyed,  nor  the  forests 


4  Perhapi  the  best  English  term  for  (ermtno,  is,  eommon  beeaute  of  vicinage. 

•  L.  18  of  Toro  does  not  appljr. 

•  This  law  does  not  seem  to  apply. 
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or  woods  (mo7i/et)  already  planted^  be  feHed  or  laid  waste,  except 
diey  should  be  so  extensiyely  planted,  that  the  people  can  cut  esto- 
Ten  {Itfia)^  whkh  shall  be  done,  so  as  to  leave  the  two  principal 
boQghs  on  the  trees  (dexando  horca  y  pendon),  that  they  may  grow 
again,  and  never  to  cut  the  trees  at  the  trunk  or  foot,  allowing  the 
nailer  branches  (monies)  to  remain  for  pasturage,*  L.  7.  tit  7.  lib.  7. 
Rec,  [L.  1.  tit  24.  lib.  7.  Nov.  Rec]  all  which  hath  been  extended  to 
the  forests  or  woods  belonging  to  private  individuals,  L.  88.  tit  7.  lib. 
7.  Rec.  [Nota  1.  tit  24.  lib.  7.  Nov.  Rec.]  6th,  That  no  grants 
{mereedes)  may  be  made  of  commons  (ierminoa)  by  the  king,  corpo- 
ittioo,  nor  judges,  L.  10.  tit  7.  lib.  7.  Rec.  [L.  8.  tit  21.  lib.  7.  Nov. 
Sec]  7th,  Not  may  justices  grant  commonable  lands  without  rojral 
license,  L.  II.  tit  7.  lib.  7.  Rec  [L.  9.  tit  21.  lib.  7.  Nov.  Rec.] 

Also,  in  consideration  of  the  utility  of  these  public  forests  or  woods 
(iROfi/ef ),  it  hath  been  ordered,  1st,  That  the  planting  of  trees  should 
be  attended  to  according  to  the  quality  of  the  soil,  the  old  forests 

Conies)  being  preserved,  and  watches  (guardas)  placed  thereover; 
which  purpose  the  justices  shall  visit  every  year  the  said  forests, 
nd  take  care  that  the  penalties  expressed  in  the  ordinance  be  carried 
into  eflbct,  L.  15.  tit  7.  lib.  7.  [L.  2.  tit  24.  hb.  7.  Nov.  Rec.]  which 
Hunt  be  confirmed  by  the  council,  L.  19.  tit  1.  lib.  7.  Rec.  [L.  16.  tit 
1  lib.  7.  Nov.  Rec]  2d,  That  the  corregidors,  or  magistrates,  who 
ihoold  be  remiss  hi  the  fulfilment  of  these  laws,  shall  lose  a  third  of 
thdr  salary,  L.  16.  tit  17.  lib.  7.  Rec'  all  which  hath  been  expressed 
■lore  fully  in  the  ordinances  of  the  7th  and  12th  December,  1748,^ 
▼hich  direct,  that  no  trees  shall  be  cut  without  permission  of  the 
JQstioe;  and  that  for  every  old  tree  cut,  five  young  ones  shall  b# 
planted:  all  felling  or  burning  of  public  groves  {alamedas)^  with 
wdks,  mountains,  woods,  &c,  is  forbidden;  and  it  is  ordered,  that 
each  inhabitant  shall  plant  every  year  five  trees  in  the  situations 
▼hidi  should  appear  best  to  the  corregidor;  and  not  having  them, 
•corns  {beUoia)  may  be  planted  at  his  discretion.  That  the  justices 
may  take  cognisance  of  tnis,  and  not  the  audienceas  nor  chanceries, 
wiA  appeal  to  the  board  (Junia)  of  works  and  woods.  Theordi- 
oanee  was  extended  to  the  forests  of  private  individuals  by  the  etdula 
of  18th  October,  1763." 
It  is  to  be  ob^rved  here,  that  for  the  preservation  of  trees  [76  ] 


V  The  tmnlator  trotto  he  will  not  be  eooaidered  m  takinf  too  |fre«t  a  liberty  in  the 
tniHUtioo  of  the  text,  br  the  application  of  Engliah  law  terms  to  expreet  what  he  mar 
eoQceite  ita  meaning.  The  comprehension  of  this  part  of  Spanbh  joriaprndenoe  ra 
iMerted  ia  the  teit  to  be  very  difficnlt.  and  it  may  be  troly  ailded,  of  little  or  no  intereeti 
Md  to  aa  Eoiplkh  reader,  it  is  therefore  hoped,  that  an  allowanoe  will  be  made  ibr  the, 
■dsption  of  terms  which,  perhaps,  will  be  fenermlly  ibond  to  oonvey  the  correct  n&ninf 
sftheenfinaL 

*  Or  rather  Ibr  the  porpoee  of  fbmishiiif  aeoms,  and  ibr  the  support  or  prolectioB  of 
Seattle  in  winter.    See.  L.  1.  tit.S4.  lib.  7.  No?.  Reo^  quoted. 

*  Not  Mlioed  in  Ntm.  Rec 

»  Porminf  L.  16.  ttL  S4.  Lib.  7.  Nof .  Ree. 
u  iVbte  la  tit  94.  Ub.  7.  Nor.  Rea 
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and  forests,  (moniesy)  and  their  appropriation  to  the  building  of  tos- 
selSy  the  most  excellent  regulations  or  proTisioos  have  been  enacted 
in  our  Spain,  Autos  4,  5,  and  6.  tit.  7.  lib.  7.  Rec.,  and  Auto  6.  tit  7. 
lib.  7.  Rec,"  [LL  12.  and  13.  tit.  24.  lib.  7.  Nov.  Rec.,]  and  the  very- 
full  CMula  of  January,  1748,"  regard  this  object;  the  latter  of 
which  treats,  as  fully  as  can  be  wished,  upon  the  proper  care  of  the 
trees,  the  mode  of  bringing  them  to  the  ports,  and  other  things  with 
which  the  intendants  of  marine  in  particular  ought  to  be  acquainted. 

§  3.  Not  less  useful  are  the  pastures  (dehesas)  for  the  common 
support  of  flocks.  Thus,  therefore,  L.  27.  tit.  7.  lib.  7.  Rec.,  [L.  9.  tit. 
25.  lib.  7.  Nov.  Rec.,]  published  in  1623,  gives  instructions  respecting 
the  preservation  of  the  pastures  of  the  kingdom,  and  orders,  1st,  That 
the  pastures  be  examined  and  measured  by  the  justices^  with  two 
persons  commissioned,  one  by  the  council  or  corporation,  and  the 
other  by  the  council  of  the  Mesta.  2d,  Tliat  they  fix  or  measure 
the  quantity,  point  out  the  owners  of  the  said  pastures,  and  the  quan- 
tity of  stock  the  nastures  can  support  or  feed.  3d,  That  with  the 
assistance  of  the  nscal,  named  by  the  Mcsta  of  the  officiating  alcalde, 
(alcalde  enlregadar^)  and  of  the  Escribano,  the  quantity  of  pasture 
that  shall  have  been  approved^  or  broken  up,  (de  lo  que  se  hubiere 
rompidoj)  be  ascertained  by  actual  inspection.  4th,  That  the  pas- 
tures  of  each  town  be  inserted  in  their  books,  and  reports  of  them 
tranmuitted  to  the  respective  chanceries;  and  the  general  report  be 
kept  in  the  council,  or  corporation,  and  a  corresponding  one  in  the 
eouncil  of  the  Mesta.  6th,  That  the  pastures  broken  up,  or  approved 
without  permission  since  the  year  1 590,  and  those  broken  up  since 
the  conclusion  of  the  term  allowed,  be  re-converted  into  pasture,  tlie 
which  provision  in  this  re.spect  is  conformable  with  the  spirit  of  14. 
22.  and  23.  tit  7.  lib.  7.  Rec.,  [U.  5.  and  8.  tit.  25.  lib.  7.  Nov.  Rec.,]  in 
which  the  same  hath  been  established;  and  the  last  law  explains, 
that  by  pasture  broken  up  must  not  be  understood  that  wkich  hat 
been  broken  vp  in  one  part  only.  But,  in  order  to  prevent  these 
approvements,  or  these  conversions  of  pastures  into  arable  lands, 
(rompimientos,)  it  is  ordered  by  the  royal  cedulas  of  30th  December, 
1748,  and  1 3th  January,  1749,  that  positively  no  permission  may  be 
given  to  break  up  pastures,  and  that  those  broken  up  twenty  years 
before  be  restored  to  their  former  state,  {a  paaios). 

§  4.  With  respect  to  the  matter  of  pastures,  (pastoSj)  regard  is 
chiefly  had  to  immemorial  custom;  wherefore,  1st,  Althouj  h  L.  1. 
tit  29.  P.  3.  [L.  7.  tit  29.  P.  3.]  says,  that  things  public,  as  pastures, 
(dehesas.)  grounds  for  threshing  com,  (exidos,)  &c.,are  not  prescribed, 
this  must  not  be  understood  with  respect  to  immemorial  prescription,^ 

It  Not  noticed  in  JVoMCm. 

1*  L.  23.  tit.  94.  lib.  7.  Nov.  Rec 

M  Approved,  is  an  old  Eiijflith  law  expretaion,a]^nify{n^  to  encloee  or  iroprore,  on  Uio 
part  of  the  lord  of  the  manor,  watte  or  common. 

1*  Immemorial  preacription  or  cotton),  would  teem  to  eonpriie  a  period  oTfbrty  yetn. 
See  L.  l.Ut  17.  Ub.  10.  Nov.  Uec 


Tit  L]  Of  Iht  Diviiion  of  Tking9.  75 

aSySajrs  Otero  de  patcttiSf  Cap.  17.,  and  he  takes  his  dictum  [  77  ] 
from  L.  I.  tit.  1 5.  lib.  4.  Rec  [L.  4.  tit  8.  lib.  1 1.  Nov.  Rec.]  2d,  That 
whether  the  waste  lands  {los  baldios^)  belong  to  the  lord  of  the  place, 
or  naanor,  or  to  the  corporation,  (concefOy)  shall  depend  upon  imme- 
morial possession,  Oteroj  same  word,c  9.  n.  18.  3d,  That  although 
the  acts  of  particular  persons  may  not  prejudice  the  university  or 
community,  (univenidad,)  the  right  of  pasture  (pasio)  may,  noU 
withstanding,  be  acquired  by  the  acts  of  the  inhabitants,  Oiero^  c. 
SO,  who  treats  of  the  interruption  of  these  acts  in  c.  21.  4th,  That 
the  pastures  (pantos)  and  commons  (ierminos)  of  desert  and  unin- 
habited places  be  adjudged  to  the  immediate  or  neighboring  places, 
Oieroj  c.  23.  a.  n.  14.  ad  18. 

Bendes  this  immemorial  possession,  the  right  of  pasturage  is  com- 
mon to  every  inhabitant  of  the  place,  that  is,  who  may  have  houses 
or  possessions  in  the  town,  L.  9.  tit  28.  P.  3.;  [L.  9»  tit  28.  P.  3.;] 
0/ero,c.  4.  n.  33.;  so  that  the  establishment  of  pasture  cannot  be 
impeded,  U.  1.  and  2.  tit  7.  lib.  7.  Rec.  [LI.  2.  and  4.  tit  21.  lib.  7. 
Nov.  Rec]  In  the  number  of  the  inhabitants  are  included  the  vil- 
hgers  {ia$  aldeanos)  attached  to  the  city  or  town,  L.  3.  tit  6.  lib.  7. 
Rec  [L.  2.  tit  18.  lib.  6.  Nov.  Rec.]  Hence  it  results,  1st,  That  pcr- 
aoDs  not  inhabitants  cannot  make  use  of  the  pastures,^^  (pasiasy)  L. 
1.  tit  28.  P.  3.  [L.  9.  tit  28.  P.  3.]  2d,  That  the  pdsture-keeper, 
although  he  has  no  jurisdiction,  may  seize  the  cattle  which  shall  not 
belong  to  the  place,  L.  7.  tit  4.  lib.  4.  Fuero  Real.  3d,  That  the  cattle 
so  seized  must  not  be  ill-treated,  withheld,  or  impounded,  only  unless 
k  shall  be  to  oblige  the  party  to  whom  the  cattle  may  belong,  to  pay 
the  damage  asse^ed  by  appraisers,  and  proved  by  witnesses,  OterOf 
c  15.,  and  the  penalty  which  the  town  or  municipality  (el  pueblo) 
shall  impose,  which  privilege  or  power  is  given  to  it  by  L.  15.  tit.  7. 
Kb.  7.  Rec  [L.  2.  tit  4.  lib.  7.  Nov.  Rec]  4th,  That  the  forests 
{monies)  which  shaU  be  burnt,  may  not  be  depastured  on  until  the 
eoQocil  or  corporation  be  informed,  and  give  what  order  may  seem 
&  to  it  on  the  occasion,  L.  21,  tit  7.  lib.  7.  Rec  [L.  7.  tit  2.  lib.  4. 
Not.  Rec]  5th,  That  the  action  to  recover  the  penalty  {d  penar)  is 
popukir;  and  thos  every  inhabitant  may  institute  a  suit  for  it,  L.  10. 
tit  11.  P.  3.,  [L.  10.  tit  1 1.  P.  3.,]  and  the  expenses  of  the  suit  shall 
be  paid  from  the  property  or  funds  of  the  municipality,  (puebloy)  L. 
3.ttt  7.  lib.  7.  Rec  [L.  5.  tit  21.  lib.  7.  Nov.  Rec]  See  OlerOyC.  29. 
6th,  The  town,  however,  which  may  have  plenty  of  pasturage,  ought 
to  concede,  from  its  superabundance,  to  the  neighboring  town,  which 
b  deficient,  Oleroy  c  29.  7th,  That  cartmen  may  depasture  their 
oxen  and  mules  by  the  way  on  the  public  commons,  (lerminos,)  and 
even  cut  wood,"  LL  3.  and  4.  tit  19.  lib.  6.  Rec.  [LI.  3.  and  4.  tit.  28. 
lib.  7.  Nov.  Rec] 

**  BaUio  18  land  that  ia  neither  arable  nor  paature. 
"  AnwA  entitled  to  a  tight  of  oominon. 
*  For  atrikoU  and  fireboU, 
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[  78  ]  The  right  of  coaunon  granted  to  a  munieipality  (puebh)  is 
perpetual,  Ofero,  cap.  23.  n.  3.;  and  is  considered  as  reaiij/  on  which 
rent  or  revenue  (censo)  may  be  raised,  Oiero^  cap.  27.  n.  8.  and  9.; 
and  if  the  pasture  {p€uto)  is  granted  to  any  particular  person,  it  is 
only  understood  to  be  for  the  number  or  head  of  stock  {para 
eabezas)  that  he  possesses  at  the  time  of  the  grant,  Otero^  cap.  04. 
The  town  may  also  rent  or  farm  out  the  grass,  in  which  case  it  most 
pay  a  tax  or  duty  (alcabala)j  as  partaking  somewhat  of  the  contract 
of  sale,  Ottro^  cap.  36.;  and  such  can  only  be  rented  by  a  person 
who  shall  keep  cattle,  and  on  the  condition  only  of  profiting  by  the 
quantity  of  grass  necessary  for  his  own  use  and  of  one-third  part 
more  L.  24.  tit  7.  lib.  7.  Rec.*<»  [L.  6.  tit.  25.  lib.  7.  Nov.  Rec.] 

§  5.  The  following  regulations  or  orders  have  in  view,  the  increase 
and  conservation  of  pasture  grounds  (pastosy  1st,  That  the  corre<* 
gidor  must  visit  the  districts  (temiinos)  to  mark  the  limits  of  the 
commons,  with  a  citation  to  the  party  interested,  Oiero,  cap.  23.  n. 
2  and  3.;  the  3d  and  following  laws  of  tit.  7.  lib.  7.  Rec.  [Titles  21. 
24,  25.  32.  lib.  7.  Nov.  Kec]  enacting  penalties  against  those  who 
confuse  or  remove  the  boundaries.  2d,  That  if  the  commons  or  waste 
lands  of  a  town  are  sold,  the  preference  of  purchase  must  be  given  to 
the  corporation,  L..  55  tit  5.  P.  5.»  [L.  55.  tit  5.  P.  5.]  3d,  That  th© 
conmions  (ferminos)  of  Avila,  and  of  the  cities,  towns,  and  places 
of  the  kingdom  of  Grenada,  may  not  be  converted  into  arable  lands,'^ 
LI.  13.  and  14.  tit  7.  lib.  7.  Rec.  [U.  2.  and  3.  tit  25.  lib.  7.  Nov.  Rec.]; 
which  provision  Lagunez  de  Fruct.  Part  1.  cap.  7.  n.  82.  [L.  3,  tit. 
10.  lib.  10.  Nov.  Rec.],  believes  to  be  general  with  respect  to  the  whole 
kingdom.  4th,  The  cedula  of  26th  May,  1 770,  which  was  an  advised 
(accordada)  correction  of  that  of  18th  March,  1768,**  has  in  view 
also  the  conservation  of  the  pastures  {dehesas)^  by  which  the  instruc- 
tion issued  in  the  preceding  year  with  respect  to  the  division  of  the 
lands  for  husbandry,  and  the  commons  ( pasios)  of  Estremadura  was 
made  general  for  all  Spain;  and  therefore  attention  must  be  paid  to 
it,  and  not  to  the  other  two  which  ^re  anterior.  It  must  also  be 
mentioned  here,  5th,  That  for  every  thousand  ewes  and  rams,  there 
must  be  five  breeding  cows  kept;  and  that  every  person  who  works 
two  pairs  of  oxen,  or  one  of  mules,  may  bring  to  the  common  of  the 
corporation,  which  is  appropriated  only  for  cattle  of  labor,  one  un- 

i>  An  English  reader  would  doubtless  feel  more  than  astonishment  at  being  to!d,  that, 
bj  this  law,  a  person  not  posRessing  any  cattle  or  stock,  who  should  farm  or  hire  the 
herbage  of  a  pasture  (deAeM),  shall  forfeit  half  his  property,  and  not  having  any  property, 
■hall  receive  corporal  punishment  of  one  hundred  stripes  (az9ie»), 

*o  The  law  55.  tit  5.  P.  5.,  quoted  in  the  text,  docs  not  particularly  spply.  It  relates 
to  the  preference  of  purchase  ^iven  to  copartners,  or  joint  tenants,  over  third  persons,  in 
regard  of  the  partnerahip  or  joint  property. 

SI  The  word  in  the  text  is  mdekemr;  but  a  reference  to  the  laws  2,  and  3,  quoted,  ba« 
induced  the  translator  to  suppose  it  a  typographical  error,  and  to  substitute  tho  word  tfsAa. 
mr^  which  is  the  opposite  oi  adeJuMar, 

tt  See  sioia  U.  tit  35.  Ub.  7.  Nov.  Rec 
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temed  (cerrit)  breeding  oaw,  L.  25.  tit  7.  lib.  7.  Rec  [L.  7.  tit  85. 
lib.  7.  Nov.  Reel 

§  6.  To  complete  the  UDderstanding,  as  to  what  relates  to  com- 
BM)D8  (pastas)  and  the  use  of  public  pasture  grounds,  {deh^as  pub* 
Hauy)  we  will  explain,  although  briefly,  the  constitution  of  the  [  79  ] 
noble  council  or  corporation  of  the  Mesta,^  which  has  under  its  juris- 
diction and  laws  the  graziers  of  the  kingdom  Qf  Castillo,  in  order  that 
their  cattle  may  be  preserved,  and  that  the  state  may  derive  the  ad- 
vautages  which  are  experienced  from  its  proper  dispositions. 

§  7.  In  the  Fuero  Jttzgo  are  found  various  regulations  for  the 
increase  and  benefit  of  the  cattle,  upon  which  must  have  been  formed 
this  celebrated  council,  its  laws,  and  privileges.  Both  were  found 
dispersed,  until  they  were  ordered  to  be  collected,  (recapilavy)  in  the 
last  century.  The  most  modem  edition  of  this  body  of  laws  is  that 
published  in  1731,  by  Don  Andres  Diez  Navarro,  fiscal  of  the 
council,  entitled  <^A  Memorandum  (Quademo)  of  the  Laws  and 
Privileges  of  the  Honorable  Council  of  the  Mesta.''  ^t  is  divided 
into  three  parts.  In  the  first,  are  set  forth  sixty-fouisf  rivileges  in 
frvor  of  the  council.  In  the  second,  are  contained  the  existing  laws 
and  ordinances.  In  the  third,  is  an  index  of  the  opinions  or  judg- 
ments, (proposicioneSf)  showing  their  agreemeiR  with  the- royal 
laws. 

§  8.  The  assembly  or  council  of  the  Mesta  is  very  ancient  in  Spain; 
ix  Alonso  the  Wise  makes  mention  of  it  in  the  first  grant,  (privi- 
kgioy)  which  is  that  of  the  2d  September,  1311.  It  appears,  that  it 
bul  alcaldes,  {enirigadores,)^  and  a  fixed  place  for  holding  general 
meetings,  and  also  migratory  or  travellijig  (iranshumanies)  flocks, 
according  to  Privil.  3. 

§  9.  At  present  it  is  governed  by  the  following  laws:  1st,  In  each 
year  it  must  hold  two  councils^  one  in  Estremadura,  on  the  4th  of 
Maich,  and  the  other  in  the  Sierras,  on  the  4th  of  September, 
according  to  the  resolution  (acuerdo)  of  8th  March,  1631,  which 
Keacinds  L.  1.  tit  1.  of  the  Quad.,  by  which  they  were  ordered  to 
meet  on  the  8th  February  and  20th  August.  2d,  In  these  councils  or 
meetings  only  the  members  (hermanos)  of  the  four  principal  divisions, 
((fuadriUas,)  which  form  this  ^body,  have  votes;  those  are  Soria, 
Cueoga,  Segovia,  and  Leon,  L!  6.  tit  1.  del  Quad.  To  this  council 
belongs  exclusive  jurisdiction  in  all  matters  relating  to  the  Mesta, 
which  its  judges  and  alcaldes  exercise,  without  the  ordinary  judges, 
chanceries,  or  audiencias  being  able  to  interfere  with  or  prevent  its 
exercise,  not  even  in  a  question  as  to  its  competency,  which  is  refer- 
led  to  the  council  for  ts  determination,  Priv.  39.  tit  52.  §  4.  4th,  The 
tffurs  of  the  Mesta,  with  the  exception  of  the  election  to  offices,  are 

*  For  an  •ecomit  of  the  MetU  and  its  priTflefet,  the  reader  it  referred  to  the  tranali- 
tin  oT  Ubtrd^M  Fi«w  ^ajmim,  4tb  toI.  p.  19.  and  51,  Stt. 

**  *  Jadfea  who  decide  all  queations  relative  to  all  the  violatione  of  the  pririle^  an. 
■■Bed  to  liw  Mate.  The  number  ia  twdre,  who  are  joatieea  in  eyre,  formiog  aa  itinerant 
CBUt"— Ifliar^t  Ftcit  tf  Sfmim^  TnnaUtioo,  4th  vol  p.  140.  note  t. 
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detenniDed  by  sixteen  attoroey?  or  agentSy  (apoderados^)  of  whom 
each  division  {qnadrilla)  names  four,  or  more,  if  it  should  appear  fit 
to  the  council,  L.  24.  tit.  1.  del  Quad.  5th,  Each  divison  {quad- 
rilla)  also  elects  four  members,  one  as  an  accountant,  another  as  a 
8uper-€tccountant,  [sobre  contactor j)  another  as  an  alcalde,  or  judge 
of  appeal ;  and  as  procurador  fiscal,  or  attorney-general,  each  ap- 
points three,  who  are  qualified  to  possess  two  hundred  head  of  sheep, 
Ll.  4, 5, and  6.  tit.  2.  det  Quad.  These  ordinary  alcaldes  have  juris- 
diction, in  civil  cases,  between  the  members  during  the  period  of  the 
council,  L.  1.  tit.  12.  del  Quad.  6th,  There  are  also  alcaldes  of 
divisions,  {qaadrillas^)  who  are  named  by  a  plurality  of  votes  by 
the  subaltern  divisions,  (quadriltas,)  or  junctions  of  graziers  of  cer- 
tain towns.  Their  office  continues  four  years.  Some  are  for  the 
level,  and  others  for  the  mountainous  lands.  Their  number  is  limited 
to  one  for  every  ten  leagues,  {teguas;)  and  they  take  cognisance  of 
the  causes  which  arise  between  the  members  of  the  Mesta  and  their 
servants  relating  to  the  meeting,  {6  cabafia  realy)  and  the  flocks. 
And  if  the  members  are  present,  (estantes,)  they  only  have  cogni- 
isance  of  the  three  cases,  relating  to  the  holding  meetings,  {hacer 
mestasy)  the  appointing  lands  for  sick  flocks,  and  deciding  questions 
of  abandonment  of  possession  amon]g  the  members  of  the  Mesta, 
(despojos  de  posesiones).  The  alcaldes  of  the  mountains  {de  sierra) 
have  not  so  limited  a  jurisdiction. — See  tit.  5.  det  Quad,  and  L.  3. 
tit  14.  lib.  3.  Rec.  [L.  4.  tit.  27.  lib.  7.  Nov.  Rec]  From  the  sentence 
or  judgment  of  these  alcaldes  of  division,  an  appeal  lies  to  the  alcaldes 
of  appeals,- (flte  atzadas,)  of  whom  there  are  eight,  two  for  each  prin- 
cipal division,  (^uae/riV/a,)  before  whom  all  allegations  and  proofs  must 
be  made  and  (jad,  in  order  that  the  alcaldes  of  appeal,  {de  apelacionesy) 
who  determine  processes  of  this  nature,  may  not  be  detained,  Ll.  1. 
and  3.  tit  10.,  and  L.  1.  tit  11.  del  Quad. 

7th,  There  are  also  alcaldes,  (entrcgadores,)*'  whose  institution  is 
for  the  protection  of  the  flocks  and  shepherds  of  the  Mesta,  (cadariny) 
to  redress  injuries,  and  to  preserve  the  sheep  walks  and  passagwj,  tit. 
52.  §  9.  del  Quad.,  and  L.  4.  tit  14.  lib.  3.  Rec.;  [L.  5.  tit  27.  lib.  7. 
Nov.  Rec.;]  the  first  section  of  which  law  limits  their  number  ta 
four,  who,  according  to  the  royal  cedula  of  lOth  Jnly,  1721,*^  ought  to 
be  appointed  upon  the  proposal  or  advice  of  the  chamber,  {camara.) 
They  have  no  jurisdiction  over  members,  {/lermanos^)  nor  ought  they 
to  entertain  demands  or  suits,  but  in  the  cases  excepted  by  L.  21.  tit.  1. 
and  L.  26.  tit  6.  del  Quad.;  but  they  have  cognisance  of  all  the  new 
imposts  respecting  the  flocks  of  the  Mesta,  L.  4.  §  20.  tit  14.  lib.  3.  Rec 
[L.  5.  tit  27.  lib.  7.  Nov.  Rec]  respecting  the  approvement  or  conver- 
[  81  ]  sion  of  the  pastures  (de/iesas)  into  arable  lands,  same  law,  §  27, 
and  against  those  who  shall  be  in  possession  of  strayed  {moslrencos) 


a*  See  note  24  €nU. 

^  Not  interted  in  the  Chronolof  ical  Index  to  the  Nw.  Rec,;  but  tee  note  7.  tit  27.  fiW 
7.  No?.  Rec 
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Hodcs,  §  SO.  same  law.  Sth,  Finally,  the  fiscal  of  the  council  is  the 
person  who  is  charged  («  informa)  with  the  fulfilment  of  these 
dntiesy  L.  1.  tit.  4.  del  Quad.,  and  all  of  them  must  perform  resident 
ria' before  the  pre^dent,  L.  1.  §  4.  tit.  14.  lib.  3.  Rec,  [L.2.  §.  4.  tit. 
27.  lib.  7.  Nov.  Rec.,]  who  by  c6dvia  of  the  1 1th  January,  1500,"  it 
is  commanded  by  the  Catholic  kings,  shall  be  a  minister  of  the  council 
of  Castile,  §  5.  del  Cap,  1.  del  Quad.  With  regard  to  the  other  offices, 
see  tit  1.  del  Quad. 

§  10.  In  order  to  form  some  idea  of  the  right  which  the  members 
of  the  Mesta  possess,  with  respect  to  the  pastures  (dehesas)  where 
Arir  flocks  are  to  graze,  it  is  necessary  to  observe,  1st,  That  for  the 
conservation  of  these  pastures,  it  is  ordered  that  they  be  not  purchased 
fcr  the  purpose  of  being  cultivated,  L.  4.  tit.  8.  del  Qvad.  2d,  That 
Ae  members  of  the  Mesta  acquired  possession  of  them  or  the  com- 
mons {6  en  lospastos  comunes)^  by  grazing  their  cattle  in  them  for  a 
winter  or  summer,  or  putting  a  value  on  them  which  they  do  not 
forfeit  but  by  the  loss  or  feilure  of  their  flocks,  or  for  other  causes 
which  are  mentioned  in  the  6th.  tit.  del  Quad,  LI.  1.  2,  and  23.  tit.  6. 
del  Quad.  But  he  who  shall  hire  pastures  {dehesas)  only  at  the  rate 
of  80  much  a-head  for  stock  {par  cabezas)^  does  not  acquire  posses- 
sion, L.  13.  tit  6.  del  Quad,  not  the  shepherd  against  his  master,  L. 
14.  tit  6.  del  Quad.  3d,  That  no  one  can  bid  for  any  one  of  these 
postures  {dehesas),  which  may  be  possessed  by  a  member  of  the 
Mesta  {hermano)j  L.  15.  tit.  6.  del  Quad.  4th,  The  owners  of  pas- 
tures {dehesas)  cannot  stock  with  their  own  cattle  more  pasture  than 
the  necessary  quantity,  and  a  third  besides;  and  if  they  should  change 
tte  feeding-ground  the  surplus  shall  remain  for  the  cattle  keeper  who 
has  acquired  possession  {pasesionero),  CM.  de  7.  de  ^bril  de  1674.* 
5th,  If  the  owner  and  the  cattle  keeper  are  not  agreed  upon  the  price, 
each  shall  name  an  appraiser;  and  if  they  disagree,  the  justice  in 
whose  jurisdiction  the  pasture  is',  names  a  third;  and  if  the  owner 
have  the  jurisdiction  the  nomination  devolves  upon  the  judge  of  the 
nearest  royal  place,  but  never  oti  the  justice  of  the  place  of  which 
the  owner  is  a  native,  L.  3.  §  3.  tit  14.  lib.  3.  Rec.  [L.  4.  tit.  27.  lib. 
7.  Nov.  Uec.]  For  fuller  information  reference  may  be  had  to  the 
•didones  to  tit  6.  of  the  Quad,  and  to  what  is  said  respecting  pas- 
tures. 

511.  With  respect  to  what  relates  to  the  flocks  of  the  Mesla  it  is 
hid  down,  Ist,  That  those  of  the  kingdom  of  Castillo  are  of  the 
tahafta  real,  which  is  under  the  protection  of  his  majesty,  Priv.  2. 
•0  that  no  corporation  or  community  {comunidad)  can  form  [  82  ] 
mother  association  {cabafta),  nor  any  sheep  owner  separate  himself 
fiom  the  royal  one,  L.  1 1.  tit  27.  lib.  9.  Rec.  [L.  1.  tit.  27.  lib.  7.  Nov. 
Rec.]    2d,  They  do  not  pay  ferryage  nor  pontage,  Priv.  42.    Sd,  The 

^  The  teeooBt  which  jndfeff  or  official  pcraonc  were  called  npoii  to  render,  in  Spain, 
« the  eipiratioa  of  their  ofl^  or  appointment,  of  their  conduct  during  its  exerciae  or 
■dmniairatma. 

*  Mot  inaart«d  m  the  Chronologict]  Index  of  the  Nw.  tUc 
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lost  flocks  which  are  called  strayed  {fno$irenca9)  are  the  conncil's  of 
the  Mesta  by  priWlege,  and  the  declaration  of  the  commissaries  of 
the  cruMade,  PPiv.  28.  §  2.  and  7.  and  L.  4.  §  30.  tit  14.  lib.  3.  Rec. 

tL.  5.  tit.  27.  lib.  7.  Nov.  Rec.]  4th,  This  cabana  real  includes  the 
inds  of  woolly  (lanar)  flocks,  goats,  cows,  mares,  colts,  and  hogs, 
Priv.  20.  5th,  These  same  privileges  belonging  to  the  eabafta  real 
were  extended  to  the  city  and  corporation  of  Jilbarraciny  by  Cedula 
of  16th  December,  1693.« 

§  12.  The  flocks  generally  are  distinguidied  into  those  which  are 
migratory  {trafishumanies)^  those  which  trarerse  the  limits  of  their 
pasture  {travesioa)^  and  stationary  (e$tantes).  The  migratory  flocks 
are  those  which  traverse  the  royal  pass  (puerio)  to  go  to  feed  where 
they  paid  the  toll  de  tnontazgo^  the  docket  of  which  is  set  forth  in 
tit  17.  del  Quad. J  but  hath  t^n  done  away  with  by  Cedula  of  17th 
July,  1758;^  as  an  equivalent  for  it,  a  duty  was  established  on  the 
exportation  (de  extracdon)  of  wool  from  the  kingdom.  These  flochi 
may  travel  freely  through  all  the  commons  {ierminos)  to  graze  and 
drink  water,  provided  they  do  no  injury  to  the  com  {panes),  the 
vineyards  and  gardens,  nor  to  the  meadows  which  are  mowed  anno* 
ally  {prados  de  guadafia)  in  the  pastures  inck)sed  and  marked  out 
for  oxen  (dehesas  de  buyea  eoleada$  y  auleniicas),  Priv.  21.;  and  if 
they  should  do  damage,  it  shall  be  pakl  for  according  to  the  estima- 
tion of  two  honest  men,  but  without  their  being  ill-treated,  Priv.  21. 
uid  57.  §  2.  It  is  to  be  observed  that  no  penalty  can  be  exacted  for 
grazing  flocks  in  the  waste  lands  {baldios),  and  pastures  for  oxen, 
L.  14.  tit  23.  del  Quad. 

•The  flocks  Iraveaios  leave  their  pastures^  and  on  the  contrary  those 
called  estanles  remain  in  them.  The  nK>de  by  which  the  flocks  must 
travel  through  the  ^eep  walks,  passes,  and  over  the  bridges,  and 
from  one  pasture  (dehesa)  to  another,  is  explained  by  tit  20.  and  42. 
and  L.  14.  §  6.  and  22.  tit.  14.  lib.  3.  Rec.^  lliese  descriptions  of 
flocks,  1st,  Must  be  wandering,  and  mariced  as  prescribed  by  L.  1. 
tit  39.  del  Quad.  2d,  They  are  prohibited  from  being  carried  out 
of  the  kingdom,  LI.  21."  23.  and  24.  tit  18.  lib.  6.  Rec.  [LI.  1.  and  2. 
tit  15.  lib.  9.  Nov.  Reel  3d,  They  cannot  be  sold  without  having 
been  held  in  possession  four  months  before,  Priv.  10.  §  2.  4th,  They 
mav  enter  the  kingdoms  of  Aragon,  Valencia,  and  Navarre  to  graze, 
without  paying  fees,  Priv.  29.;  and  into  Portugal,  on  giving  security 
to  bring  back  the  same  flocks,  Priv.  29.  §  5.  L.  22.  tit  18.  Ub.  5.  Rec.^ 

f  83  ]  5th,  The  number  of  sheep  to  feed  on  the  commons  cannot  be 
imited  by  the  laws  (estatufoa)  of  the  municipalities  {yueblos)  to  the 
prejudice  of  the  members  of  the  Mesta,  L.  10.  tit  24.  del  Quad.,  nor 
can  the  sheep  of  the  flock  (eabai^)  be  obstructed  in  respect  of  their 

*>  Not  iiMerted  in  the  Chronological  Index  to  the  Nan.  Ree. 

*o  Toll  or  duty  peid  in  &for  of  the  crown  of  Spain,  for  the  pawinf  of  flooka  from  one 
province  to  the  other. 
M  Not  inaerted  in  the  Chronological  Index  to  the  Nov,  Rte. 
«  Not  noticed  in  Ik9.  tUe.  «  Ibid.  m  ibid. 
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eommoDS  by  new  plantations  of  woods  (de  monies)^  Priv.  de  29lh 
Aprily  1 526.  6thy  For  the  sick  flocks,  a  separate  piece  of  ground  shall 
be  set  aside,  tit  21.  c^/  Quad.  7thy  And  from  each  dock  sixty  head 
may  be  sold  without  paying  the  toll  {poriazgo).  For  a  complete 
knowledge  of  this  subject,  it  is  necessary  to  inspect  the  Quaderno, 
and  tit  14.  lib.  3.  Rec.  [Tit  27.  and  25.  lib.  7.  Nov.  Rec] 

§  13.  Among  the  things  destined  for  the  benefit  of  a  corporation, 
we  ought  to  place  its  funds  or  property,  and  the  taxes  raised  on  the 
inhabitants  {lets  propios  y  arbitrios  de  los  pueblos)^  arising  from 
Tarious  productions;^  and  we,  therefore,  according  to  our  laws,  will 
consider  them  in  what  regards  their  constitution,  administration, 
and  end. 

§  14.  To  their  constitution  belongs,  1st,  That  the  suits  with  respect 
to  the  proprios  and  rents  of  the  corporation  shall  be  determined  sum» 
mariiy;  and  tw  ,  sentences  confirmatory  of  each  other  shall  be  carried 
into  execution,  without  an  inhibition  being  allowed  to  ascertain  if 
there  be  ground  for  an  appeal,  L.  5.  tit  5.  lib  7.  Rec.  [L.  3.  tit  16. 
lib.  7.  Nov.  Rec]  2d,  That  the  cities,  towns,  and  places,  shall  not 
be  dispossessed  of  their  commons  (terminos)^  without  being  heard, 
L  6.  tit  5.  lib.  7.  Rec.  [L.  1.  tit  21.  lib.  7.  Nov.  Rec]  Sd,  That  the 
rtgidoTM  shall  not  obstruct  the  corporation  in  the  prosecution  of  suits 
with  respect  to  propriosj  L.  7.  tit  5.  lib.  7.  Rec  [L.  3.  tit  21.  lib.  7. 
Nov.  Rec]  4th,  That  judges  shall  not  be  appointed  to  sell  the  public 
eonunons  and  waste  lands,  LI.  8.  and  10.  tit.  5.  lib.  7.  Rec  [L.  1.  tit 
23.  lib.  7.  Nov.  Rec]  5lh,  That  the  waste  lands,  trees,  and  their 
fruits,  shall  not  be  sold  by  the  king,  unless  it  be  for  the  benefit  of  his 
subjects  (vasal/os),  L.  11.  tit  d.  lib.  7.  Rec  [L.  2.  tit  2.3.  lib.  7.  Nov. 
Rec]  6th,  That  the  price  for  the  grazing  on  the  pastures  which  were 
broken  up  before  the  year  1748,  shall  partake  of  the  quality  of  pro^ 
prio9y  Ced.  of  I3lh  January ,  1749.^  7th,  That  the  cognisance  of 
proprios  belongs  to  the  council  of  Castillo,  Decrei.  12/A  Mat/j  1762. 
8th,  That  duties  or  taxes  {arbitrios)  cannot  be  imposed,  either  iu 
AragoQ  or  Castillo,  without  the  royal  authority,  Ced.  2\st  June^ 
I76a^  9th,  That  duties  de  milicias^  and  the  tribute  money  in 
acknowledgment  of  seigiiory  (moneda  forera),  ceased  in  1724,  *dut. 
25.  tit  9.  lib.  3.  Rec» 

§  15.  The  great  prejudices  which  have  resulted  to  the  towns,  or 
corporations,  from  the  improper  administration  of  their  "/wo/>riVw," 
ha?e  induced  the  necessity  of  enacting  very  proper  regulations  [  84  ] 
ibr  its  government:  those  which  the  vigilance  of  our  Catholic  King 
Charles  the  III.  published  in  the  years  of  his  happy  reign,  which  may 
God  multiply  for  the  good  of  the  monarchy,  occupying  at  present  the 
principal  place.    Among  these  is  now  iu  force  the  instruction  of  30th 

*  Pdmdm  wmy^  thtt  Um  proprtM  consist  of  rents  or  property  (/vfuiot)  belonging  to  the 
towns;  and  the  arhUriot^  of  cortsin  imposts  on  provisions  (afrattos)  or  marketable  goods. 

*  Not  inserted  in  the  Chronological  Index  to  the  Not,  nee, 

"  Ibid.  M  Not  in  Kov.  Ree. 
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July,  1760.**  By  it  there  was  created  in  every  town  an  assembly  or 
junta,  (junta  de  proprios  y  arbitrios)^  composed  of  the  superin- 
tendatit  and  two  regidorsof  the  cabildo,  (at/untamiento);  and  it  was 
ordered  on  the  24th  of  July,  1762,  that  all  the  dLncientjuntas  de  ccn- 
satistas^  of  the  kingdom  of  Aragon  should  transmit  to  the  former 
their  resolutions,  (co7icdr£//«.9),  and  papers:  at  this  j't/n/a,  a  deputy 
from  the  censa/istas  may  assist,  remaining  responsible,  as  all  the 
other  individuals  for  the  employment  of  the  funds  (caudates)  of  the 
^^ proprios j''  Ced.  18th  October,  17b'4/i 

Thisji/n/fl,  1st,  ought  to  transmit  its  annual  accounts  to  the  council 
of  superintendence  of  the  province;  the  formulary  of  which  was 
transmitted  to  the  towns  or  municipalities  {d  tos  pueblos)  in  the  Ced. 
of  29/A  Marchy  1764,-**  and  was  commanded  to  be  observed  by  the 
order  of  the  16th  March,  1765.**  2d,  It  ought  to  rent  each  separate 
propio  to  the  highest  bidder  at  public  outcry,  according  to  the  direc- 
tion of  L.  4.  tit.  5.  lib.  7.  Rec.  [L.  4.  tit.  16.  lib.  7.  Nov.  Rec.]»  the 
justices,  regidors,  or  other  officers  of  the  corporation  not  being  allowed 
to  rent  them,  L.  3.  tit.  5.  lib.  7.  Rec.  [L.  7.  tit.  9.  lib.  7.  Nov.  Rec], 
nor  powerful  persons,  L.  23.  tit.  6.  lib.  3.  Rec.  [L.  7.  tit.  16.  lib.  7. 
Nov.  Kec]  3d,  The  regidors,  jurats,  and  escribanos,  must  not  bor- 
row from  the  siQW^.rAs{mayordomos)oixhe  proprios  and  of  the  public 
granaries,  nor  from  the  renters  of  them,  under  pain  of  loss  of  office, 
Aut.  5.  tit  4.  lib.  3.  Kec.^  Licenses  to  raise  money  or  taxes  (tomar 
censos)  upon  the  propios  cannot  be  applied  for  without  expressing 
those  to  which  they  are  subject.  5th,  The  cabildos  {ayujilamientos) 
ought  to  administer  the  propios,  arbifrioSj  and  municipal  taxes 
(sisas)  without  applying  them  to  their  own  purposes,  Deere,  of  18lh 
June  and  J4ih  July,  1751.-^ 

§  1 6.  The  object  of  this  property  is  to  satisfy  from  its  produce  the 
burthens  imposed  upon  the  corporation.  Wherefore  it  should  be 
known,  1st,  That  the  towns  which  may  not  have  sufficient  propios 
shall  point  out  to  the  corporation  those  which  may  appear  the  most 
[  85  ]  suitable  objects  of  revenue,  Cid,  9  October  1765.**  2d,  That 
from  the  produce  of  the  propios  the  khig  exacts  the  two  per  cent,  for 
the  expense  "c^e  cuenta  y  razon^^  which  must  be  paid  by  thirds 
(tercios)  and  in  preference  to  every  other  expense.  3d,  After  which 
shall  be  paid  the  expenses  for  administration,  public  works,  holy  days, 
proclamations,  funerals  of  royal  persons,  the  destruction  of  the  locust 
{matanza  de  ta  tungosla).  the  provision  of  the  public  granary,  its 
own  funds  not  being  sufficient  for  the  purpose,  the  salaries  of  physi- 
cians, surgeons,  veterinarians,  public  assayers,  masters,  &c. ;  and  the 

»  L.  13.  tie.  16.  lib.  7.  Nov.  Rec 

«  Perhaps  **  annuitants"  nwy  l»c  the  puitable 'translation. 
41  Not  inserted  in  the  Chronological  Index  to  the  Nov,  Ree, 
<«  Ibid.  43  Ibid. 

44  Not  noticed  in  Nut>»  Ree, 

45  Not  inserted  in  the  Chronological  Index  to  the  Abo.  Ree, 
4«  Ibid. 
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bouses  of  ihe  royal  granaries  shall  be  repaired,  and  the  breeds  of 
horses  kept  up;  ail  which  is  better  explained  by  the  before  mentioned 
instruction  of  1760.  4th,  By  two  CSduias  of  1766,  it  was  ordered, 
that  from  the  products  of  the  propios  ihe  municipalities  {pueblos) 
may  go  on  collecting  the  taxes  or  duties  which  shall  be  due  by  them 
for  one  year,  and  in  the  other  may  pay  the  pensions  in  arrear  (pen- 
siones  atrusadas)  and  so  on  successively.  5th,  With  respect  to  the 
assessments  {repartimienios)^  of  which  tit  6.  lib.  7.  Rec.  [tit.  22.  lib. 
6.  Nov.  Rec]  speaks,  reference  must  be  had  to  the  Cidvlas  of  1751, 
which  have  fixed  them  with  respect  to  matters  in  dispute  appertaning 
to  the  propios:  frequent  doubts  may  occur  whether  they  ought  to  be 
discussed  in  the  audienciasor  in  the  tribunals  of  the  intendants,upon 
which  it  would  be  proper  some  declaration  should  be  made. 

§  17.  The  public  granaries  {positos)^  which  by  their  nature  ought 
to  be  considered  as  public  things,  must  be  governed  and  adminiwStered 
according  to  the  instruction  of  the  30th  May,  1753/^  which  explains 
,  and  amends,  L.  9.  tit.  5.  lib.  7.  Rec,  [L.  1.  lit.  20.  lib.  7.  Nov.  Rec] 
which  proves  to  us  that  granaries  were  already  established  in  1584. 
Thus  we  know,  1st,  That  the  granaries  are,  some  for  the  supply  of 
the  town,  and  others  for  assisting  the  laborers.  2d,  That  they  are 
governed  by  the  magistrates  of  each  town,  a  judge,  escribano,  syndic, 
and  depnsitario.  3d,  That  applications  for  redress  (recursos)  and 
appeals  from  them  belong  to  the  superintendant  general.  4th,  That 
they  are  obliged  to  be  present  at  the  delivery  and  sharing  out  of  the 
grain;  at  the  passing  the  accounts;  at  the  general  measuring  of  the 
stock  (fofidos),  which  is  done  at  the  end  of  June  in  every  year;  at 
the  winnowing  of  the  corn  (apa/eos)^  in  order  that  the  additional 
quantity  to  be  paid  in  by  the  farmers  {creces)  may  not  be  concealed; 
and  at  the  inspection  of  memorials,  at  which  two  experienced  laborers 
ought  to  be  present  to  examine  whether  what  each  person  sets  forth 
as  to  the  quantity  of  corn  that  will  be  necessary  for  his  cultivation 
(iabores)  is  correct;  which  division  is  usually  made  in  October,  [  86  ] 
an  edict  or  notice  being  published  fifteen  days  previously  to  present 
these  memorials  to  the  junta.  5th,  This  corn  ought  to  be  in  a  secure 
place  locked  up  under  three  keys  of  different  locks,  of  which  one  must 
be  in  the  possession  of  the  justice,  one  of  the  mediating  (interven/or) 
regidor^  and  another  in  that  of  the  deposit ario.  6th,  The  master  keys 
{sus  caudales)  must  be  in  the  archives  or  chest  of  the  cabildos,  and, 
if  there  be  none,  in  the  public  granary,  or  in  the  possession  of  the 
depositario^  he  giving  security.  7th,  Four  books  must  be  kept,  one 
to  insert  the  entries  of  grain,  and  the  existing  quantity  of  corn; 
another  for  inserting  the  issues  of  corn,  and  the  other  two  to  enter 
the  money  which  is  delivered  or  paid  in  and  issued  out.  8th,  The 
orders  in  virtue  of  which  the  grain  is  delivered  or  taken  out  must  be 
signed  by  the  mediating  j^idi^^  (inierventol),  and  escribano,  the 
laJborers  giving  security  for  what  they  take  out     9lh,  At  the  end  of 

*J  Vide  note  24.  tit.  20.  lib.  7.  Nov.  Rec 
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June  the  depositario  presents  his  accounts,  which  must  be  passed  to 
the  syndic,  in  order  that  he  may  investigate  them  (ponga  repams)* 
and  if  he  should  not  find  them  correct  he  is  to  state  that  they  ought 
not  to  be  approved,  and  the  judge  shall  determine  {substanciara) 
upon  it.  10th,  When  the  granary  is  repaid  what  it  advanced  to  the 
laborers  or  to  the  public,  information  of  it  is  given  to  the  judge  of  the 
district  {partido)^  who  ought  to  transmit  it  to  the  superintendant 
general  with  the  accounts  of  each  granary.  11th,  The  depositario 
is  entitled  for  his  trouble  at  the  rate  of  a  maravedi  for  each  fanega 
which  is  received  or  issued,  the  syndic  the  same  for  what  is  received, 
and  also  the  escribano;  and  the  judge  a  ha/f  maravedi  for  what  is 
received  or  issued  out. 

Cap.  7.  Private  things  are  those  which  belong  in  particular  to  every 
individual  of  which  he  may  acquire  or  lose  the  dominion,  L.  2.  tit.  28. 
P.  3.  [L.  2.  tit.  2S.  P.  3.] 

Cap.  8.  The  second  division  of  things  is  into  corporeal  and  incor- 
poreal. The  first  are  those  things  which  may  be  seen  and  touched, 
and  are  divided  into  movable  and  immovable.  Things  called  mov- 
able (muebles)  are  all  those  which  men  can  move  from  one  place  to 
another,  and  all  those  which  can  move  naturally  by  themselves,  L. 
4.  tit  29.  P.  3.  [L.  4.  tit.  29.  P.  3.]  Things  immovable  {sifias)  are 
those  which  can  neither  be  moved  by  men,  nor  by  themselves  natu- 
rally. Things  incorporeal  are  those  which  can  be  neither  seen  nor 
touched;  of  this  kind  are  all  species  of  rights  (de  derecho)  of  which 
[  87  ]  our  jurisprudence  treats,  and  which  have  their  proper  places 
m  the  following  titles. 

Cap.  9.  A  right  is  either  in  the  thing,  or  to  the  thing;  a  right  in 
the  thing  is  that  which  belongs  to  one  over  any  thing  without  respect  to 
another  person;  a  right  to  a  thing  is  that  which  belongs  to  any  as 
against  another  person  to  oblige  him  to  give  or  to  do  something:  of 
the  first  kind  are  right  of  dominion,  of  inheritance,  services  {servi* 
dumbres)^  and  pledge,  and  mortgage.  Possession,  as  it  is  a  momen- 
taneous  right,  and  is  lost  by  the  loss  of  the  thing,  is  not  a  right  in  the 
thing.  Of  the  second  kind  are  all  species  of  obligations  which  arise 
from  contracts 
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TITLE  II. 

OP  DOMINION,  THE  MODES  OP  ACQUIRING  IT,  AND  ITS  KINDS. 

Cap.  1.  The  first  species  of  right  in  the  thing  is  that  of  domi-  [  89  ] 
nion,  which  is  a  power  that  arises  from  the  right  every  one  has  in  the 
thing,  by  reason  of  which  he  may  dispose  of  and  derive  from  it  every 
possible  advantage,  may  exclude  others  from  its  use,  and  claim  it 
(vindicarla)  from  any  possessor,  unless  a  contract,  or  the  law,  hinder 
it.  It  is  from  this  inferred,  that  there  are  two  kinds  of  dominion,  one 
absolute  or  perfect,  which  consists  both  of  the  power  of  disposing  of, 
and  receiving  the  profit  {uliiidad);  the  other  qualified,  or  less  per- 
fect, by  which  these  two  rights  are  divided  between  the  direct  or 
immediate  proprietor,  who  may  dispose  of  the  thing;  and  the  useful 
usufructuary  (util)  proprietor,  who  has  the  power  of  claiming  (vm- 
dicaria)^  and  of  enjoying  the  use  or  profits  of  it.  Of  this  last  class 
are  the  feud  or  fee  (jeudo),  and  the  enjiieusis  (lease),  which  we  pro- 
ceed to  explain  before  entering  on  the  exposition  of  the  modes  of 
acquiring  dominion. 

Cap.  2.  Feud*  is  a  grant  which  the  lord  makes  to  any  man  on  con- 
dition that  be  becomes  his  vassal,  and  does  him  homage  to  be  faithful 
to  him,  L.  1.  tit.  26.  P.  4.  [L.  1.  tit.  26.  P.  4.]  The  origin  of  feuds 
must  be  ascribed  to  the  ancient  Franks  or  Germans;  for  it  appears 
that  their  kings  were  accustom<;d  to  grant  lands  to  their  generals  and 
nobles  (aenores),  on  the  condition  of  their  doing  homage  and  perform- 
ing military  service;  from  them  the  Lombards  adopted  them,  who 
introduced  them  into  Italy  in  the  sixth  century,  Jorge  Adam  Siru* 
tio,  Syniagma  Juris  Feudalism  Cap.  1.  §  3.  Feuds  were  not  known 
in  Spain  until  the  ninth  century;  and  the  first  notice  that  is  taken  of 
them  is  by  the  Emperor  Charles  the  Bald  having  granted  in  [  90  ] 
fee  Barcelona  to  Wifredo  II.  the  Handsome  (helloso)^  Diago^  Hist. 
dt  los  Condes  de  Barcelona^  lib.  2.  cap.  7.  From  Catalonia  it  is  to 
be  supposed  that  feuds  would  be  introduced  into  Castille;  and,  in 
truth,  the  Bthetrias^  such  as  they  are  described  by  Ptdro  Lopez  de 

*  a  feod,  rays  Palaeum^  is  a  particolar  species  of  contract  like,  in  part,  to  the  Empky^ 
fnmt,  in  whidi  tlie  sovereign  or  lord  grants  to  one  the  dominium  utiU  to  a  thin^  or  pro- 

Serty,  real  or  honorable,  on  the  promise,  by  the  latter,  of  fealty,  and  some  personal  service 
J  biin  snd  bin  successors:  that  its  origin  must  be  attributed  to  those  who  sallied  from 
the  north  to  conquer  the  empire. 

*  Beheliiat,  or  benefa€tria$,  from  benefacforia:  towns,  the  inhabitants  of  which  were  in- 
vested with  the  right  of  cho*»Fing[  their  own  lord  or  seiior.  Behetiia  was  one  of  the  an- 
cient kinds  of  sei^nory  in  Spain:  for  its  further  definition  and  its  origin,  as  well  as  of  the 
other  kind  of  si-ijrnory  called  dominio  ioktrie/^o^  mentioned  in  the  text,  the  reader,  who 
»ty  be  desirous  of  more  information  on  the  sabjrct,  is  referred,  in  addition  to  the  author 
there  cited,  to  Liw  3.  tit.  25.  P.  4.  L.  2.  iind  tit.  1.  lib.  6.  Nov.  Rec.  Comejo  Diecionario  del 
ierrrho  ml  dt  Ejtpaiiff,  vol.  1.  word  Behgtria:  and  to  Teatro  de  la  Legielacion  UniverBal 
d*  Etpana  i  ludiaM^  5th  vol.  same  word. 
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Jiyala  in  his  Crbn  del  Bey  Don  Pedro,  Ailo.  2.  cap.  14.,  and  the 
dominio  so/ariego  partook  much  of  the  nature  of  feuds;  to  which 
were  annexed  homage  and  military  service,  until  the  duty  paid  in 
lieu  of  niiliiary  service  (/anza)  and  the  annais  of  the  half  year  {me- 
dia annala),^  were  introduced  as  equivalent  to  them.  This  is  con- 
firmed by  L.  68.  tit.  18.  P.  3.  [L.  68.  tit.  18.  P.  3.]  which  referring 
to  the  solemnities  of  investiture,  says,  that  the  grandees  {ric^shomes) 
granted  feuds:  and  that  there  existed  feuds,  strictly  so  called,  in  Cas- 
tille,  is  proved  by  tit.  26.  P.  4.  [tit.  26.  P.  4.];  the  laws  of  which  upon 
the  constitution,,  dissolution,  and  recognition,  or  acknowledgment  of 
the  feud,  and  the  obligations  of  the  feudatory,  agree  with  the  feudal 
laws  of  the  Lombards  contained  in  the  Consuetudines  Feudoriim. 
We  only  observe  one  remarkable  difference  in  point  of  succession  or 
descent;  for  L.  6.  tit.  26.  P.  4.  [L.  6.  tit.  26.  P.  4.]  says,  that  the  suc- 
cession does  not  descend  beyond  grandsons,  but  returns  to  the  lord; 
and  it  is  clear,  that,  by  the  feudal  common  law,  the  succession  was 
extended  in  infinitum;  but  this  gives  us  to  understand,  that  such  a 
law,  enactment,  or  provision,  was  made  in  favor  of  lords,  to  afford 
them,  by  this  mean,  the  greater  liberty  of  disposal.  See  tit.  25  P.  4. 
[tit.  25.  P.  4],  upon  ihe  reciprocal  obligations  of  vassals  and  lords, 
and  the  cases  in  which  the  former  might  abandon  the  feudal  domi- 
nion (senorio)  of  the  latter. 

Cap.  3.  L.  5.  tit.  30.  P.  3.'*  makes  a  clear  distinction  between  the 
feud,  usufruct,  and  emphyteusis.*  The  last  is  a  contract  or  agree- 
ment which  is  made  respecting  real  property  granted  for  the  whole 
life  of  the  tenant,'or  his  heirs,  on  condition  of  the  payment  of  an  an- 
nual rent,  or  as  shall  be  agreed  on,  L.  28  tit.  8.  P.' 5.  [L.  28.  tit.  8. 
P.  5.].  Whence  it  follows,  1st,  That  it  is  a  contract  partly  between 
sale  and  lease,  L.  3.  tit.  14.  P.  1.  [L.  n,  tit.  14.  P.  1.].  2d,  That  the 
terms  set  forth  in  the  deed,  must  be  fulfilled,  L.  2S.  tit.  8.  P.  5.  [L.  28. 
th.  8.  P.  5.]  3d,  That  if  the  thing  or  property  be  lost  or  destroyed 
by  fire,  earthquake  or  inundation,  the  tenant  (enfiteuia)  shall  not  be 
obliged,  from  that  time  forward,  to  pay  the  rent  (pension);  but  if 
the  whole  be  not  destroyed,  so  that  there  should  remain  at  least  an 
[  91  ]  eighth  part,  he  shall  be  obliged  to  pay,  L.  28.  tit  8.  P.  5. 
[L.  8.  tit.  28.  P.  5.]  4th,  If  thfe  tenant  hath  allowed  three  years  to 
go  by  without  paying  the  rent  to  a  lay  lord,  the  property  becomes 
forfeited  {cae  en  comiso),  without  its  being  necessary  to  have  re- 
course to  the  authority  of  the  judge;  provided,  however,  that  if 
within  ten  days  after  the  expiration  of  the  above  time,  he  should 
wish  to  pay  the  rent,  the  lord  must  allow  him  to  retain  the  thing  or 

8  Palaeioa  says,  lanza$  consist  of  a  certain  service  in  money,  which  the  prandors  and 
nobles  pay  lo  the  kin^  every  yciir,  and  media  annata,  the  8uin  which  is  paid  for  the  title 
and  honor  ( per  el  titulo  y  honor\fico), 

4  L.  5.  lit.  30.  P.  5.,  is  cited  in  tlie  text;  but  there  is  no  sach  title  in  the  5th  Part,  and 
the  3d  Part,  in  F.uppoFcd  tn  be  meant. 

*  See  Wnod*$  In$t.  C.  />.,  p.  238,  book  3.  c.  5.,  for  the  definition,  &c.  of  this  contract, 
also  Hal  Annal  C,  L,  p.  3.  ch.  18.;  1  Browne C  JU  f*  192.  n.  7.  Book  2.  eh.  3. 
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propertjr,  L.  28.  tit.  8  P.  5.  [L.  28.  tit  8.  P.  5.]  5th,  That  if  the  di- 
rect or  icnmediate  lord  be  an  ecclesiastic,  an  omission  to  pay  the  rent 
for  two  y^ars  is  sufficient  to  work  the  forfeiture  of  the  property,  L. 
2%,  tiu  8.  P.  5.  [L  28.  tit,  8.  P.  5.]  6th,  That  the  tenant  may  aliene 
the  land,  acquainting  the  lord  who  has  the  right  of  pre-emption 
{tanieo)y  with  the  price  that  another  has  ofl'ered;  and  he  not  giving 
that  price,  or  being  silent  with  respect  thereto,  for  two  months,  the 
tenant  may  sell,  but  to  a  person  from  whom  the  lord  may  recover 
the  rent,  in  order  that  he  shall  execute  a  new  deed  of  lease,  and  for 
which  he  is  entitled  to  a  reWef  {iaudemio)^^  which  is  the  fiftieth  part 
of  the  price  or  value,  L.  29.  tit.  8.  P.  5.  [L.  29.  tit.  8.  P.  5  ]  7ih, 
That  by  alienating  is  understood  selling,  exchanging,  plAlgiiig,  or 
mortgaging,  imposing  services,  or  assigning  to  one,  without  such 
power  of  alienation,  L.  10.  tit.  23.  P.  7  [L.  10.  tit.  23.  P.  7]  And 
thiis  the  tenant  {el  enjiieu/a)  shall  be  able  to  rent  the  land  or  thing, 
notwithstanding  LopeZy  d  L.  29.  ih.  23.  P.  7.  Gl  3.  says  the  con- 
trary.^ 8th,  That  if  a  sale  thereof  was  nrmde  without  the  permission 
of  the  lord,  and  he  knew  and  consented  to  it,  no  forfeiture  is  incurred, 
lojiezy  d  L.  29.  tit  8.  P.  5.  Gl.  6.  Qucest  4. 

Cap.  4.  The  modes  of  acquiring  full  or  absolute  dominion  are 
either  by  the  laws  of  nations,  or  by  the  civil  or  municipal  law.  l^e 
natural  modes  are  original  or  derivative.  The  first  are  so  called, 
becaase  by  them  that  thing  which  was  not  in  the  power  or  possession 
of  another,  commences  to  be  under  the  dominion  of  some  one,  and 
derivative  modes  are  so  called,  because  by  them  the  dominion  is 
transferred  from  one  to  another.  Of  the  original  some  put  us  in  pos- 
session of  (eniregan)  the  body  or  substance  of  the  thing,  as  occu- 
paticy  or  invention;  others  produce  a  certain  augmentation  to  the 
thing  already  ours,  such  does  accession.  Tradition  or  delivery  {en- 
irtga)  is  the  derivative  mode. 

Cap.  5.  Occupancy  is  the  taking  coporeal  things  which  do  not 
belong  to  another,  with  the  intention  of  retaining  them  for  one's 
Klf.  Things  are  said  to  be  no  one's  property,  which,  by  their  nature, , 
are  not  utKler  the  dominion  of  any  one,  or  were  thrown  away  by  the 
owner,  with  the  intention  of  parting  with  them  in  future,  LI.  49.  and 
50.  tit.  28.  P.  3.  [U.  49.  and  50.  tit.  2*.  P.  3.] 

Hence  it  arises,  1st,  That  wild  beasts,  birds,  and  fi§hes,  \^^2'] 
immediately  upon  being  taken,  are  the  property  of  him  who  takes 
Ihem,  [L.  17.  tit.  2S,  P.  3.;  [L.  17.  tit.  28.  P.  3.;]  and  they  can  be 
taken  not  only  on  one's  own  property,  but  on  that  of  another  person, 
unless  the  owner  forbid,  or  do  not  permit  the  entry  thereon,  LI.  17. 
and  2  J.  lit.  28.  P.  3.  [LI.  17.  and  22.  tit.  28.  P.  3.]  2d,  That  bees 
gathered  in  hives  cannot  be  taken;  because  he  who  has  them  in 
hives,  has  already  made  them  his  own,  L.  22.  tit.  2S.  P.  3.,  [L.  22. 
Ul  28.  P.  3.,]  urdess  they  have  (town  from  the  hive,  so  that  the 

•  See  WooiTt  Inrt.  Cit.  Law,  lib.  3.  C.  5.  P.  239. 

T  It  does  not  lo  appear.     Vidt  tbtf  deference  in  tbo  text 
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owner  is  unable  to  see  or  to  take  them,  L.  22.  tit.  28.  P.  3.  [L.  2S. 
tit.  28.  P.  3.]  3d,  For  the  same  reason,  no  one  can  take  domestic 
animals,  such  as  hens,  capons,  &c.,  L.  24.  tit.  28.  P.  3.  [L.  24.  tit  28, 
P.  3.]  4th,  That  if  beasts  wild  by  nature,  although  domesticated,  fly 
away,  and  lose  the  habit  or  animum  of  returning,  they  shall  belong 
to  the  first  taker,  L.  23.  tit.  28.  P.  3.  [L.  23.  tit.  28.  P.  3.]  5th,  That 
it  is  not  suflBcient  to  wound  the  game,  but  it  is  necessary  to  seize  or 
lay  hold  of  it,'  in  order  to  acquire  the  dominion,  L.  21.  tit*  28.  P.  3. 
[L.  21.  tit.  28.  P.  3.] 

The  liberty  of  fishing  and  hunting  is  limited  or  restrained  by  the 
laws  of  the  kingdom  for  the  public  benefit  The  latest  ordinance 
(pragmatica)  of  3d  March,  1769,*  subsequent  to  that  of  tit  8.  lib. 
7.  Rec,  and  other  cedulas  or  orders  issued  upon  the  same  point,  con- 
tJiins  and  explains  fully  every  thing  connected  with  this  subject,  and, 
therefore,  in  the  desire  to  conform  to  it  as  a  suppletory  law,  and  to 
confine  ourselves  within  the  limit  of  our  institute,  we  have  to  ob- 
serve, 1st,  That  it  prohibits  fishing  and  hunting  from  the  beginning 
of  March  to  the  end  of  July,  and  in  the  remaining  months,  on  snowy 
or  tempestuous  days,  {dias  de  nieve  6  defortuna),  2d,  That  during 
the  period  forbidden,  fowling  is  also  prohibited  except  for  the  pur- 
pose of  killing  sparrows;  and  the  use  of  instruments  of  fishing, 
except  the  hook  and  nets  with  meshes.  3d,  That  it  is  not  allowed 
to  use  quick  lime  for  fishing,  nor  poison,  nor  other  prejudicial  things. 
4th,  That  it  declares,  that  no  hunters  by  profession  shall  be  permitted, 
as  being  an  idle  set  of  persons.  5th,  That  wild  bulls,  (urones,)  decoy 
birds,  snares,  traps,  and  other  unlawful  instruments  are  for  ever  pro- 
hibited. 6th,  That  only  nobles,  aod  persons  of  property  and  of  dis- 
tinction, may  employ  greyhounds,  with  permission  of  the  council, 
which  is  restricted  to  the  time  the  vintage  is  finished, until  the  month 
of  March.  7th,  That  the  owners  or  renters  of  thickets  {sotos)  and 
[  93  ]  pasture-grounds  (coios)  may  begin  their  hunting  from  St.  John 
the  Baptist's  day.  8th,  That  the  penalty  for  transgressors,  if  nobles, 
is  the  loss  of  the  instruments,  twenty  thousand  maravedis  fine,  and 
two  years'  military  service  for  the  first  oflTence;  for  the  second, double 
the  fine ;  and  for  the  third,  triple.  If  plebeians,  they  are  condemned 
to  the  loss  of  the  instruments,  ten  thousand  maravedis  fine,  and  two 
years'  banishment  for  the  first  oflFence ;  for  the  second,  the  fine  is 
doubled ;  and  for  the  third,  they  shall  pay  twenty  thousand  marave- 
dis, and  suffer  four  years'  imprisonment,  {de  presidio).  9th,  That 
the  intendants,  corregidors,  and  justices  shall  take  cognisance  of 
these  causes  in  the  first  instance,  no  person  of  whatever  class  being 

>  And  this  effectaally ;  for  it  appears  by  the  law  referred  to  in  the  text,  thnt  if  S'ame 
be  caught  in  snares  set  by  one,  yet  it  ahull  be  the  first  taker's,  notwithstanding  he  be 
not  the  setter  or  owner  of  the  snares  or  trn^s^  anlc«s  a  custom  to  the  contrary  should  be 
in  force.  Query,  if  the  land  on  which  the  snare  was  set  belonged  also  to  the  owner  of 
the  snare. 

>  See  NoUi  5.  tit  30.  lib.  7.  Not.  Rec :  the  last  regulations  on  this  subject,  it  is  belieyed, 
in  contained  in  L.  11.  tit  30.  Lib.  7.  Not.  Roc,  whtoh  see. 
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ou^pted  from  their  jarisdiction,  with  respect  to  matters  relating  to 
fishing  and  hunting. 

Cap.  6.  Invention  or  finding,  is  the  mode  by  which  we  acquire 
the  dominion  of  things  which  have  no  owner  by  theur  nature,  or 
which  have  been  reUnquished  by  them,  with  the  intention  or  cum 
ammo  of  not  returning  to  take  them,  such  as  gold,  pearls,  and  pre- 
daus  stones,  which  are  me\  with  on  the  sea-shore,  which,  by  the 
law  of  nature,  belong  to  the  first  occupant,  L.  5.  tit.  28.  P.  3.,  [L.  5. 
tit.  28.  P.  3.,]  as  also  money  thrown  to  the  people  on  days  of  public 
rejoicing,  and  other  holidays,  L.  48.  tit  28.  P.  3.  [L.  48.  tit.  28. 
P.  3.] 

With  this  class  should  be  joined  strayed  goods,  (mosirencos);  that 
is,  tshich  have  lost  the  owner;  but  in  Spain  they  are  not  considered 
as  such,  because  they  belong  to  the  crown,  {real  camara^)  and  the 
cognisance  of  them  appertains  to  the  ordinary  justices,  and  not,  as 
was  formerly  the  case,  to  the  sub-delegates  of  the  rrt/zafl^e,  according 
to  the  last  provision  of  9th  October,  1766,^®  which,  without  doubt, 
annuls  the  former  laws  which  treated  of  mostrencos^  and  particularly 
autnn.  tit.  9.  lib.  1.  Rec." 

Mines  of  gold,  silver,  quicksilver,  &c.,  ponds  of  salt,  and  other  salt 
pits  belong  also  to  the  royal  patrimony,  LI.  2.  and  4.  tit.  13.  lib.  6. 
Bee,  and  L.  19.  tit  8.  lib.  9.  Rec.  [IJ.  1.  and  3.  tit  18.  lib.  9.,  L.  1. 
tit  19.  lib.  9.  Nov.  Rec.]  Wherefore  Philip  II.,  by  an  ordinance  of 
1584,  whicli  is  L.  9.  tit.  13.  lib.  6.  Rec,  [L.  4.  lit.  18.  lib.  9.  Nov. 
Kec ,]  grants  permission  to  his  native  subjects,  and  to  foreigners,  to 
work  and  improve  mines^  and  concedes  various  rewards  (mercedes) 
and  piivileges  to  the  discoverers  of  them,  ordering  that  care  should 
be  taken  not  to  do  any  injury  to  the  estates  of  individuals;  and  that 
there  be  paid  to  the  king  the  fifth^  of  the  product  and  other  [  94  ] 
duties  therein  expressed:  and  he  renews  L.  4.  tit.  13.  lib.  6.  Rec, 
and  L.  .5.  tit  13.  lib,  6.  Rec,"  [L.  3.  tit  18.  and  Nota  1.  tit  20.  lib.  9. 
Nov.  Rec.,]  in  as  fair  as  they  are  not  contrary  thereto.  This  law 
hath  been  limited  in  some  things  by  L.  10.  tit  13.  lib.  6.  Rec.  [Nota 
1.  and  2.  tit  18.  lib.  9.  Nov.  Rec] 

The  treasure  which  is  found  upon  the  earth  or  concealed  in  it  by 
any  one,  is  applied  to  the  benefit  of  the  Exchequer,  {al  Jiscoj)  with 
a  reservation  of  the  fourth  part  for  the  finder,  who  ought  to  commu- 
nicate the  discovery  to  the  justice,  L.  1.  tit  13.  lib.  6.  Rec,  [L.  3. 

«•  H.  t  lit  22.  Wh,  10.  Nov.  Rec. 

"  N9ta  2.  tit  3.  lib.  10.  Nov.  Rec. :  bat  a  year  and  two  montha  were  allowed  ibr  the 
owner  to  reclaim  bis  ^oode  afler  their  delivery  to  the  justice  or  alcalde^  as  directed  bj 
LL  1,2,  snd  4.  tit.  22.  lib.  10.  Nov.  Rec. :  during  which  time,  the  finder  or  person  asscrtin^^ 
lui  privilege  to  the  bienei  mottreticoi^  whs  to  cause  them  to  be  publicly  proclaimed  once 
a  month,  on  a  market  day,  in  order  to  afford  the  owner  the  opportunity  to  claim  reatitv- 
tioo  of  his  property.  . 

B  See  the  Law  4.  tit  18.  lib.  9.  Nov.  Rec,  referred  to  io  the  text :  and  vUai  1.  and  3. 
ikU. 

<•  See  JVoto  «.  L.  3.  tit  18.  lib.  9.  Nov.  Rec 
Vol.  L— 14 
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tit  22.  lib.  10.  Nov.  Rec,]  which  alters  L.  45.  tit.  28.  P.  3.  [L;  45. 
tit.  28.  P.  3.]     See  Lagunez  de  fruct,  part.  1.  cap.  11. 

Cap.  7.  The  other  natural  original  mode  is  accession,  or  the  right 
of  acquiring  the  augmentation  or  improvement  which  any  thing 
belonging  to  us  receives.  It  is  divided  into  that  caused  by  nature, 
and  that  produced  by  industry.  The  natural  kinds  of  accession  are, 
1st,  The  young  of  animals  which  belong  to  those  whose  property 
the  females  are,  L.  25.  tit.  28.  P.  3."  [L.  25.  tit.  28.  P.  3.]  2tl,  The 
island  that  rises  in  a  river  which  belongs  proportionally  to  the  estates 
which  border  on  the  bank  to  which  it  is  nearest  or  most  immediate, 
LI.  27,  28,  and  29.  tit.  28.  P.  3.  [LI.  27,  28,  and  29.  tit.  28.  P.  3.] 
3d,  The  increase  which  rivers  cause  by  degrees  to  an  estate,  will 
belong  to  the  proprietor  of  it;  but  not  that  caused  by  a  sudden  over- 
flow, L.  2%.  tit.  28.  P.  3.  [L.  26.  tit.  28.  P.  3.]  4th,  The  land  which 
is  left  dry  by  the  change  of  the  current  of  a  river,  is  divided  between 
the  owners  of  the  estates  on  that  bank;  and  the  proprietors  on  the 
bank  where  it  takes  its  new  course,  lose  the  dominion  of  the  land  so 
engrossed,  and  the  new  course  assumes  the  nature  of  the  first  or 
orignal  channel,  L.  31.  tit.  28.  P.  3.  [L.  31.  tit.  28.  P.  3.]  But  tf 
lands  should  remain  covered  by  an  inundation,  the  proprietors  shall 
not  lose  the  dominion,  L.  32.  tit.  28.  P.  3.  [L.  32.  tit.  28.  P.  3.]  5th, 
If  a  tree  planted  on  one  estate  should  extend  its  principal  roots"  to 
the  land  of  another,  the  owner  of  the  latter  shall  also  be  the  own«r 
of  its  fruit;  and  if  it  throws  out  principal  roots  in  both,  the  pro- 
prietors of  both  the  estates  shall  equally  divide  its  fruit,  L.  43.  tit.  28. 
P.  3.  [L.  43.  tit.  28.  P.  3.] 

Cap.  8.  To  industrial  accession  belongs  the  union  or  addition  of 
another  person's  property  to  one's  own,  ear.  gr.  a  foot  to  a  statue  of 
the  same  metal;  the  writing  to  the  paper;  a  tablet  to  the  painting; 
and  a  house  to  the  soil.  In  these  cases,  the  accessory  or  addition 
belongs  to  the  owner  of  the  principal ;  the  foot,  in  respect  of  the 
[  95  ]  statue,  the  writing  in  respect  of  the  paper,  the  tablet  in  respect 
of  the  painting,  the  buildings  and  fruits  in  respect  of  the  land  on 
which  they  were  planted  or  sown,  and  the  materials  in  respect  of  the 
building,  being  considered  as  accessories;  but  he  who  united  or  added 
another's  property  with  or  to  his  own,  or  worked  on  it  with  good 
faiih,^  (con  buena  fe,)  shall  be  entitled  to  remuneration  for  the 
expenses  and  improvements  from  him  who  acquires  them  by  reason 
of  the  accession;  and  if  he  proceeded  with  bad  faith,  {mala  yj?,)  he 
loses  the  whole,  as  explained  with  a  variety  of  examples"  by  LL 
35,  36,  37,  38,  42,  and  43.  tit.  28.  P.  3.,  [LI.  35,  36,  37,  38.  42,  and 

14  Except,  mys  the  law  quoted  in  conclusion,  there  should  exist  a  custom  in  the  par- 
ticular place,  or  an  agreement  between  the  proprietors  of  the  male  and  female  to  the  con- 
trary. 

^  The  law  quoted  in  the  text,  L.  43.  tit  28.  P.  3^  says,  those  firom  which  it  deriTCi 
nourishment    There  would,  perhaps,  be  some  difficulty  in  ascertaining  this  fact 

>>  t.  e.  supposing  it  to  be  his  own. 

17  And  tome  quolificationa. 
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43.  tit  28.  P.  3.^]  which  have  copied  all  that  the  Roman  laws  say 
upon  the  subjecu 

A  species  of  industrial  accession  is  the  specification  or  formation 
of  a  new  kind  of  thing,  with  the  material  of  another,  as  if  from 
grapes  wine  be  made,  a  vase  from  silver,  &c.  If  the  materials  of 
which  the  thing  is  constructed  cannot  be  reduced  to  their  original 
state,  they  shall  belong  to  him  who  made  it  in  good  faith,  on  paying 
the  value  of  the  materials  to  the  owner.  And  if  it  be  possible  to 
reduce  them  to  their  original  state,  the  thing  shall  be  given  to  the 
original  owner  of  the  materials,  who  shall  satisfy  the  party  for  the 
expense  occasioned  in  forming  the  new  thing;  but  in  case  of  acting 
in  bad  faith,  the  workman  shall  lose  his  labor  and  expenses,  L.  33. 
tit  28.  P.  3.  [L.  33,  tit  28.  P.  3.] 

Mixtion  {mixtion)  results  from  the  mixture  of  materials  of  one 
kind  with  those  of  another,  and  therefore  he  who  mixes  his  own  gold 
with  that  of  another,  never  makes  it  his,  although  he  may  have  done 
it  with  good  faith,  L.  34.  tit  28.  P.  3.  [L.  33.  tit  28.  P.  3.]  and  if 
they  ^ould  be  mixed  by  chance  or  by  the  will  of  the  owners,  they 
shall  be  common,  they  being  such  as  can  be  separated;  and  if  this  be 
■ot  possible,  each  shall  preserve  his  property  in  his  share,  L.  34.  tit 
28.  P.  3.  [L.  34.  tit  28.  P.  3.] 

Cap.  9.  Tradition  or  delivery  (tradicion),  which  is  the  derivative 
mode  of  acquiring  dominion,  is  made  when  men  give  possession  of 
their  property  to  others  for  some  lawful  reason,  L.  46.  tit  28.  P.  3. 
[L  46.  fit  28.  P.  3.]  It  is  corporeal,  as  if  delivery  be  made  of  the 
thing  into  the  hands  of  him  who  purchases  it,  &c.,  L.  46.  tit  28.  P.  3. 
[L.  46.  tit  28.  P.  3.]  and  also  fictitious  or  feigned,  as  in  the  case 
where  one  should  transfer  or  aliene  a  thing  which  he  hath  lent  to 
another,  L.  47.  tit  28.  P.  3.  [L.  47.  tit  28.  P.  3.1  This  takes  place 
in  respect  to  things  corporeal  as  well  as  incorporeal;  and  as  demon- 
strated by  the  examples  referred  to  in  LI.  46.  and  47.  tit  28.  P.  3.  [LI. 
46  and  47.  tit  28.  P.  3.] 

Symbolical  traditiqn  or  delivery  is  when  one  thing  is  de-  [  96  ] 
livered  in  token  or  earnest  {sei^al)  of  another,  the  dominion  of  which 
it  is  desired  to  transfer;  ex.  gr.  if  the  keys  of  the  granary  be  delivered, 
which  contains  the  com  which  is  sold,  see  LI.  6.  7.  and  8.  tit  30.  P. 
8.  [LI.  6.  7.  and  8.  tit.  30.  P.  3.] 

Cap.  10.  The  modes  of  acquiring  full  dominion,  according  to  the 
civil  or  municipal  law,  are  prescription,  donation,  and  other  contracts 
of  which  we  shall  speak  hereafter:  we  are  now  treating  of  prescrip- 
tion as  having  a  very  natural  connection  or  affinity  with  possession, 
which  we  are  to  consider  as  accessary  to  dominion,  although  it  may 
happen  that  it  is  sometimes  found  separate. 

Cap  II.  Prescription  is  to  hold  the  property  or  thing  of  another  for 
a  certain  time,  and  to  make  it  thereby  one's  own,  so  that  the  right 
owner  cannot  afterwards  deprive  you  of  it.  To  constitute  prescrip- 
lion,good  faith  {buenafe)y]\xsX  title,  and  capacity  of  the  thing  for  the 
purpose,  and  of  the  person  who  prescribes,  are  necessary;  as  also 
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continued  or  uninterrupted  possession  for  a  determinate  (imeyL.9. 

.  lit.  29.  P.  3.  [L.  9.  tit.  29.  P.  3.] 

§  1.  Good  faith  consists  in  the  possessor's  believing  that  the  person 
from  whom  he  received  the  thing,  had  right  to  aliene  or  transfer  it, 
L.  9.  tit.  29.  P.  3.  [L.  9.  tit.  29.  P.  2.]  and  therefore  there  will  not 
exist  good  faith,  1st,  If  the  right  owner  of  the  thing  sold  warns  or 
gives  notice  to  the  purchaser  that  it  does  not  belong  to  the  vendor, 

'  L.  10.  tit.  29.  P.  3.  [L.  10.  tit.  2^.  P.  3.]  2d,  Nor  if  one  purchase  a 
thing  from  a  minor,  a  madman,  or  the  attorney  of  another,  fraudu- 
lently or  collusively  inducing  him  to  dispose  of  it,^'  L.  1 1.  tit.  29.  P.  3. 
[L.  11.  tit.  29.  P.  3.]  3d,  But  there  will  exist  good  faith  in  one  who, 
when  he  receives  the  thing,  believes  the  person  from  whom  he  makes 
the  purchase  to  be  the  right  owner,  and  he  ought  to  be  in  possession 
of  it  all  the  time  necessary  by  law  to  acquire  the  right  of  prescription; 
so  that  if  before  the  completion  of  this  time  bad  faith  intervenes  he 
cannot  prescribe,^^  LI.  12.  and  14.  tit.  28.  P.  3.  [LI.  12  and  14.  lit.  29, 
P.  3.]  unless  he  received  the  thing  by  way  of  gift,  or  exchange,  in 
which  cases  good  faith  at  the  time  of  delivery  is  sufficient,**  L.  12.  tit. 
29.  P.  3.  [L.  12.  tit.  29.  P.  3.]  4th,  In  the  same  way'if  such  pos- 
sessor, knowing  that  the  thing  did  not  belong  to  the  person  who 
transferred  it  to  him,  should  sell  it  to  another  before  the  expiration 
of  the  time  necessary  to  complete  his  prescriptive  right,  the  latter  can- 
not take  it  by  prescription,  because  there  existed  bad  faith  at  the  time 
of  its  passing  to  him,*^  L.  12.  tit.  29.  P.  3.,  [L.  12.  tit.  29.  P.  3.]  so 
that  it  follows  that  there  must  exist  good  faith  at  the  commencement 
of  the  possession  of  the  thing,  L.  12.  tit.  29.  P.  3.  [L.  12.  tit.  29.  P.  3.] 
5th,  If  with  respect  to  slaves  or  animals  this  bad  faith  supervenes 
before  the  females  conceive  or  are  with  young,  he  shall  not  acquire 


18  For  a  less  price  than  its  real  value.    See  the  law  quoted  in  the  text 

19  In  other  words,  if  he  is  conscious  that  he  derives  his  possession  from  a  wrong  doer 
the  right  of  prescription  is  at  an  end. 

**  The  difference  pointed  out  by  L.  12.  lit  29.  P.  3.,  between  the  possession  acquirsd 
under  a  transfer  by  gift  or  exchange,  and  under  that  by  s:(le,  is  not  noticed  in  the  text. 
It  would  appear  from  the  law  cited,  that  in  the  two  first-mentioned  cases  of  donation  and 
exchange,  bona  Jide$  in  the  person  prescribing  was  sufhcient  at  the  time  of  dehvcry  to 
bim  of  possession;  and  that  the  previous  or  afler  belief  on  his  part  of  wrong,  or  malajidti 
in  the  person  from  whom  he  derived  possession,  would  not  interrupt  or  put  an  end  to  hit 
prescription;  but  that,  in  the  case  of  transfer  by  sale,  bona  Jidea  in  the  possessor  was 
essential,  both  at  the  time  of  his  making  the  bargain,  and  of  his  receiving  possession. 
There  seems  also  to  exist  a  variance  between  the  canon  and  civil  laws  with  respect  to  the 
interruption  and  destruction,  or  non  dittb  of  the  preiicriptive  right,  in  the  case  of  a  l>ofia 
fidt  possessor  arriving  at  the  subsequent  knowledge  of  the  tortious  title  of  the  person 
from  or  through  whom  ho  derived  possession;  which  is  adverted  to  by  Vfood^  C  Z..,  bock 
2.  c.  4  p.  166.     1  Browne's  C.  L.,  ch.  8.  p.  247. 

21  This  appears  a  very  extraordinary  dititinction,  for,  adverting  to  what  was  said  in 
note  20,  and  referring  to  L.  12.  tit.  29  P.  3.,  it  would  seem  tliat  a  purchaser,  in  whom 
there  existed  bona  Jidea  at  the  time  of  bargain  and  delivery,  regarding  the  contract  or 
transfer  ns  that  of  sale  from  a  wrong  doer,  might  perfect  his  title  by  his  unintcrropted 
eomfilction  of  the  prescriptive  term,  though  he 'should  after  such  delivery  to  him,  rome  to 
the  knowledge  of  the  tortious  conduct  of  the  vendor;  but  that  if  with  such  knowledge  be 
shonid,  before  the  expiration  o(  the  time  required  to  complete  his  prescriptive  possession, 
•ell  to  a  third  person,  the  right  of  prescription  would  cease  or  be  destroyed. 
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the  yonng  «  L.  5.  tit.  29.  P.  3.  [L.  5.  tit  29.  P.  3.]  6th,  There  is  not 
bad  faith  in  one  who  acquires  a  thing  through  the  medium  of  an 
attorney,  if  the  latter  informed  his  constituent  that  it  was  [  97  ] 
transferred  to  him  by  a  just  title,  ahhongh  it  he  false;  because  the 
error  arises  in  respect  of  the  principal  by  a  lawful  reason  or  way,  L. 
14.  tit  29.  P.  3.  [L.  14.  tit.  29.  P.  3.] 

§  2.  Just  title  consists  in  the  cause  or  consideration  by  which  pos- 
session of  the  thing  is  obtained,  being  one  of  those  by  reason  of  wliich 
dominion  is  acquired,  as  purchase,  gift,  inheritance,  &c.,  LI.  9.  14, 
and  15.  tit  29.  P.  3.  [LI.  9.  14,  and  15.  tit  29.  P.  3.] 

§  3.  There  is  a  capacity  in  the  thing  if  it  is  from  its  nature  capable 
of  prescription,  and  therefore  sacred  and  religious  things  can't  be 
acquired  by  time,  nor  civil  jurisdiction,^  nor  tributes  and  royal  rights, 
L  6.  tit  29.  P.  3.  [L.  6.  tit  29.  P.  3.] 

§  4.  In  order  that  the  person  may  be  able  to  prescribe,  it  is  neces- 
sary, 1st,  That  he  be  of  sane  mind;  wherefore  the  madman  and  idiot 
(damemoriado)  cannot  begin  to  prescribe;  but  if  previously  to  be- 
coQiing  mad  such  a  one  began  to  acquire,  the  capacity  of  person  will 
continue  in  and  enure  to  him  or  his  heirs,  L.  2.  tit  29.  P.  3.  [L.  2. 
tit  29.  P.  3.]  It  will  be  sufficient  that  the  capacity  exists  in  the 
attorney  who  may  prescribe  for  the  principal;  in  which  case  the  bad 
faith  of  the  former  does  not  prejudice  the  latter,  as  we  have  already 
said,  LI.  13,  and  14."  lit  29.  P.  3.  [LI.  13,  and  14.  tit  29.  P.  3.] 
Mortgagee  and  lessee  cannot  prescribe,  because  they  are  in  possession 
in  the  name  of  another,  L.  4.  tit  15.  lib,  4.  Recop.  [L.  l.tit  8.  lib.  11. 
Nov.  Rec  ]  4th,  Nor  can  one  joint  heir  or  co-partner  prescribe 
against  another,  L.  5.  tit  15.  lib.  4.  Rec.  [L.  2.  tit  8.  lib.  11.  Nov. 
Bee] 

§  5.  Continued  or  uninterrupted  possession  is  necessary  to  the  ac- 
quiring the  thing.  By  possession  we  understand  the  lawful  posses- 
sion (lenencia  derecha)  which  a  man  has  of  things  corporeal  with  the 
assistance  of  the  body  and  mind,  L.  1.  tit.  30.  P.  3.  [L.  1.  tit  30.  P. 
3.]  There  are  two  sorts  of  possession;  one  natural,  as  when  corpo- 
lal  possession  is  had  of  the  thing,  as  of  a  house,  an  estate,  &c.,  L.  2. 
tit.  30.  P.  3.  [L.  2.  tit  30.  P.  3.],  and  the  other  civil,  or  by  permission 
or  sanction  of  law,  as  when  a  person  goes  out  of  or  quits  his  house 
with  an  intention  of  not  relinquishing  it,  then  he  is  in  possession  by 
will  [fit  votuntad)y  and  this  is  as  valid  as  though  he  were  in  corpo- 
ml  possession,  L.  2.  tit  30.  P.  3.  [L  2.  tit.  30.  P.  3.]  The  possession 
of  things  incorporeal,  as  services  (servidumbres)^  rights  [derechos), 
tc,  is  proved  bv  use  and  the  sufferance  of  the  owner,  L.  1.  tit  30. 
P.3.  [L.  l.tit  30.  P.  3.] 


"  No  more,  it  is  presamed,  than  ho  would  acquire  the  mothers,  in  esse  thej  shoufd 
l«»e  been  obtained  orisrinally  by  theft  or  unlawful  means.  See  L.  2.  tit.  8.  Jib.  11.  No¥. 
Rec4  and  Atevedo,  on  L.  5,  lit  15.  lib.  4.  Rec.  n.  17, 18. 

■  Src  L  4.  tit  8.  lib.  lU  Nov.  Rec 

**  Saperfloous;  does  not  bear. 
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§  6.  Every  person  of  sound  mind  may  gain  the  possession  of 
things  by  himself  or  by  another,  duly  authorised  or  empowered  by 
him.  Hence  it  is,  1st,  That  children  acqnire  or  hold  possession  for 
[  98  ]  their  parents,  and  the  attorney  for  his  principal,  LI.  3.  and  1 1. 
tit.  30.  P.  3.  [LI.  3. 1 1.  tit.  30.  P.  3.]  2d,  The  guardian  or  curator  for 
the  ward  or  minor,  the  madman,  and  the  spendthrift  {degastador), 
L.  4.  tit.  30.  P.  3.  [L.  4.  tit.  30.  P.  3.]  The  officer  of  the  corpdration 
{ojicial  del  comun)  of  any  city  or  town  for  the-corporation  whose 
officer  he  is,  L.  4.  tit.  30.  P.  3.  [L.  4.  tit.  30.  P  3.]  4th,  Laborers 
and  ploughmen  who  are  tenants  or  lessees  of  any  estate  for  the  pro- 
prietor of  it,  LI.  5.  and  9.  tit  30.  P.  3.  [LI.  5.  and  9.  tit.  30.  P.  3.]  5th, 
He  who  should  promise  to  hold  possession  of  a  thing  for  the  person 
in  whose  name  he  promises  to  possess  it,  L.  3."  tit.  30.  P.  3.  [L.  3. 
tit.  30.  P.  3.]  Cih,  The  friend  or  inn-keeper  (huesped)j  &c.,  for  him 
in  whose  name  he  has  possession,  L.  12.  tit.  30.  P.  3.  Possession  is 
is  also  gained  by  those  modes  which  transfer  dominion;  of  which 
various  examples  may  be  seen  in  LI.  7,  8,  9,  10,  11,  and  15.  tit  30. 
P.  3.  [LI.  7,  8,  9,  10,  11,  and  15.  tit  30.  P.  3.] 

§  7.  As  possession  consists  in  corporally  or  mentally  possessing 
{tenencia)  the  thing,  it  follows  that  the  possession  of  personal  property 
\muebles)  will  be  lost,  1st,  Always  when  the  thing  is  reduced  to  that 
state  in  which  it  cannot  be  possessed  corporally,  nor  by  will  {de 
voluntad)y  of  which  examples  are  given  in  LI.  14.  and  17.  tit  30.  P. 
3.  [LI.  14.  and  17.  tit  30.  P.  3.];  but  in  those  cases  the  owner,  al- 
though he  loses  the  possession,  does  not  lose  the  dominion,  and  there- 
fore may  recover  the  thing  from  the  possessor,  L.  14.  tit  30.  P.  3. 
[L.  14.  tit.  30.  P.  3.]  2d,  The  possession  of  real  property  {cosas 
raices)  is  lost,  if  the  possessor  is  evicted  by  force;  if  when  he  is  not 
present,  another  enters  on  it  and  prevents  bis  re-entry;  and  if,  seeing 
that  another  enters  on  his  property,  he  submits  to  it  and  does  not 
drive  out  the  intruder,  L.  17.  tit.  30.  P.  3.  [L.  17.  tit  30.  P.  3];  but 
in  neither  of  these  cases  does  he  lose  the  dominion.^ 

§  8.  No  one  ought  to  be  dispossessed  without  a  hearing,  L.  2.  tit  15. 
lib.  4.  Rec.  [L.  9.  tit.  8.  lib.  11.  Nov.  Rea],  nor  can  the  creditor  of 
his  own  authority  enter  by  force  on  the  property  of  his  debtor,  but 
shall  be  obliged  to  pursue  his  remedy  bv  another  mode,  as  laid  down 
by  LI.  5.  and  6.  tit  15.  lib.  4.  Rec.  [LI  2.  and  5.  tit  8.  lib.  11.  Nov. 
Rec.];  neither  can  the  property  of  the  deceased  be  taken  possession 
of  without  the  will  of  the  heirs,  nor  the  inheritance  of  one  who  is  in 
the  service  of  the  king,  L.  3.  tit  15.  lib.  4.  Rec.  [L.  3.  tit  8.  lib.  11. 
Nov.  Rec.];  but  he  who  possesses  the  thing  a  year  and  a  day  in  the 
face  of  the  claimant  or  plaintiff,  according  to  the  custom  of  some 
cities,  ought  not  to  be  compelled  to  answer  with  respect  to  the  posses- 

^  QuiEre  L.  5.  ibid, 

^^  And  he  has  his  remedy  at  law,  to  expel  the  disturber  or  disseisor,  and  recover  back 
possession.  See  L.  1.  tit  8.  lib.  11.,  Nov.  Rec.;  and  L.  10.  tit  29.  P.  3.,  as  to  posscsBioa 
obtained  by  violeace  or  robbery:  altfo  L.  3.  tit  8.  lib.  11.  Nov.  Rec;  and  L.  1.  tit  SL  libw 
11.,  ibid. 
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aion,  provided  he  have  it*'  with  title  and  good  faith  L.  3.  tit.  15.  lib. 
4,  Rec  [L.  3.  tit.  8.  lib.  11.  Nov.  Rec.] 

§  9.  Continued  or  uninterrupted  possession  for  the  time  pointed 
out  by  the  laws,  causes  prescription.  Hence  it  follows:  1st,  That 
possession  being  interrupted  or  impeded  by  any  reason  or  cause,  also 
iDteiTupts  or  impedes  prescription;  so  that  in  order  to  prescribe  sub- 
sequently, the  person  must  begin  to  possess  anew,  L.  29.  tit.  29.  P.  3. 
[L.  29.  tit  29.  P.  3.]  2d,  That  prescription  is  interrupted  by  the 
interposition  of  a  judicial  demand,  or  even  by  a  simple  complaint, 
(querelloy)  and  by  a  claim  made  before  the  neighbors  of  the  [  99  ] 
place  where  the  house  or  property  is  situate;  and  if  the  possessor  be 
a  minor  before  his  guardian,  L.  29.  and  30.  tit.  29.  P.  3.  3d,  That 
if  the  debtor  wishes  to  gain  by  time  or  prescription  what  he  owes, 
and  renews  the  obligation,  or  makes  an  acknowledgment  of  the  debt,  . 
in  this  case  the  prescription  is  interrupted,  L.  29.  tit.  29.  P.  3.  [L.  29. 
tit  29.  P.  4.] 

§  10.  The  time  in  which  things  are  prescribed,  is  comprehended 
under  the  two  kinds  of  prescription,  immemorial  and  temporal. 
The  first  is  proved  by  witnesses  of  good  fame  or  character,  who 
depose  to  having  seen  the  person  in  possession  of  the  thing  or  pro- 
perty for  forty  years,  and  having  heard  their  ancestors  say  that  they 
never  saw  nor  heard  any  thing  to  the  contrary,  L.  1.  tit.  7.  lib.  5. 
Rec."  [L.  1.  tit.  17.  lib.  10.  Nov.  Rec.]  By  immemorial  possession, 
the  seignory  or  dominion  of  cities,  towns,  and  civil  and  criminal 
jurisdiction,  are  acquired;  but  not  that  which  kings  possess  by  their 
pre-eminence  and  prerogative,  nor  taxes,  nor  tributes,  L.  1.  tit.  15. 
lib.  5.  Rec,  [L.  4.  tit.  8.  hb.  11.  Nov.  Rec.,]  which  ought  to  be  taken 
as  an  exception  to  what  we  have  before  said.  Neither  by  it  are 
duties  (alcabalas)  prescribed,  although  the  doing  so  may  have  been 
tolerated  or  permitted,  L.  2.  tit.  15.  lib.  4.  Rec.  [L.  9.  tit.  8.  lib.  11. 
No?.  Rec]  Nor  is  the  right  to  raise  or  levy  taxes  or  impositions 
acquired,  L.  8.  tit.  15.  lib.  4.  Rec.  [L.  7.  tit.  8.  lib.  11.  Nov.  Rec]  It 
may  be  remarked,  that  the  right  of  prescription,  as  to  dominion  or 
property,  is  interrupted  by  the  interruption  of  possession,  L.  7.  tit.  15. 
lib.  4.  Rec  [L.  6.  tit  8.  lib.  11.  Nov.  Rec] 

§  11.  Temporal  prescription  is  confined  or  limited  to  a  certain 
number  of  years.  To  this  sort  belong,  1st,  The  limitation  of  a  year, 
in  which  the  claim  to  the  penalty  incurred  by  judicial  bail  for  not 
producing  the  person  bailed,  is  prescribed,  L.  10.  tit.  16.  lib.  5.  Rec. 
[L 1.  tit.  11,  lib.  10.  Nov.  Rec]  2d,  The  prescription  of  three  years, 
m  which  personal  property  is  acquired,**  LI.  15.  and  17.  tit  29.  P.  3., 
[U.  15.  and  17.  tit.  29.  P.  3.,]  and  the  salaries  or  wages  of  apothe- 

"  See  L.  3.  UL  8:  lib.  11-  Nov.  Rec.  adfim. 

*  See  ibo  L.  5,  tit  a  lib.  U.  Nov.  Rec. 

*  See  Uie  exception  in  the  case  where  such  property  is  mortgfag^ed  ot  pledged,  in  L.  17. 
tit  39.  P.  3. :  and  tee  also  the  caees  in  .L.  1.  tit.  8.  lib.  11.  Nov.  Rec,  in  which  plea  of 
PMcnpuoQ  cannot  be  set  up. 
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caries,  spice  venders,  and  other  tradesmen,  or  mechanics,**  in  respect 
of  their  wares  and  work,  L.  9.  tit.  15.  lib.  4.  Rec.;  [L.  10.  tit.  11.  lib. 
10.  Nov.  Rec.;]  and  the  fees  (saiarios)  of  advocates  and  solicitors 
are  prescribed,  L.  32.  tit.  16.  lib.  2.  Rec.  [L.  9.  lit.  11.  lib.  10.  Nov. 
Rec.]  3d,  The  prescription  of  ten  years,  in  which  real  property 
(iaa  raices)  is  acquired  among  persons  present,  L.  18.  tit.  29.  P.  3.; 
[L.  18.  tit.  29.  P.  3.;]  and  in  which  the  executive  action  is  barred, 
L.  6.  tit.  15.  lib.  4.  Rec.  [L.  5.  tit  8.  lib.  11.  Nov.  Rec.]  4th,  That 
of  twenty  years,  which  prescribes  the  right  of  absent  persons  to  real 
property,  L.  18.  tit.  29.  P.  3.,  [L.  18.  tit.  29.  P.  3.,]  and  the  personal 
[  100  ]  action  and  execution  (executoria)  granted  thereon,  L.  6.  tit 
15.  lib.  4.  Rec.3»  [L.  5.  tit  8.  Hb.  11.  Nov.  Rec]  5th,  That  of  thirty 
years,  in  which  property  generally  is  acquired,  ven  without  good 
faith ;  with  the  difference,  that  in  case  of  there  being  good  faith,  if 

^  Of  any  servants,  adds  Palaciot,  if  they  have  not  demanded  from  their  employers 
their  waj^cii  within  tliree  years  afXcr  they  quitted  their  service. 

SI  Great  doubt,  and  some  obscurity,  have  been  thrown  upon  the  effect  of  this  law,  as  it 
rejrards  the  prescriptibn  of  personal  actions,  and  the  execution  {execvtoria)  granted 
thereon,  in  consequence  of  the  conBictingr  speculations  and  op|iosite  conclusions  ot^  the 
learned  commentators.  The  first  part  of  the  law  prescribes  the  right  of  execution,  on  a 
simple  obliffation,  in  ten  years,  and  then  proceeds  to  say,  **y  la  accion  personal  y  la 
executoria  dada  $obre  ella  se  prcscriba  por  vienie  ffnos,  y  no  menot,**  but  extends  the 
period  of  prescription  to  thirty  years  in  thi*  case  of  a  mortgage  or  hypothecary  security, 
or  in  that  where  the  obligation  is  mixed,  being  personal  and  real.  1  ho  doubt  started  is, 
whether  the  right  of  execution  granted  on  a  sentence,  declared  a  case  adjudged  ^'eota 
juxgada^^  arising  out  of  a  personal  action,  is  prescribed  by  ten  years^  silence,  or  whether 
it  is  entitled  to  the  full  extension  of  the  twenty  years  allowed  for  the  prescription  of  the 
original  action  itself^  without  reference  to  the  time  that  may  have  elapsed  between  the 
date  of  the  cause  of  action,  and  the  obtaining  the  sentence  ;  supposing,  of  course,  it  did 
not  exceed  the  entire  limited  duration  of  the  prescription.  Supporters  of  boti  opinions 
are  found  amongst  the  most  learned  annotators  on  the  laws  of  Spain,  and  it  may  perhaps 
be  considered  presumptuous  in  the  translator  of  this  work  to  pretend  to  solve  the  doubt 
raised  on  the  occasion ;  but  he  hopes  he  may  be  permitted  to  offer  some  observations 
on  the  point,  without  subjecting  himself  to  such  a  charge.  The  noble  and  lonrned 
author  of  the  Practical  Institutes  on  Civil  Actions,  el  Conde  de  la  Canada^  P.  2.  ch. 
13.  p.  464.  N.  34.,  in  referring  to  this  dispute  of  commentators,  has  pronounced  in 
favor  of  those  who  have  advanced  the  second  doctrine.  With  due  submission,  however, 
to  so  justly  respected  an  authority,  the  opinion  the  noble  writer  has  espoused,  does  not 
appear  correct:  but  it  would  seem,  the  law  meant  the  prescription  «»f  a  personal  action  to 
begin  to  count  from  the  time  the  cause  of  action  itself  arose,  and  to  bar  or  limit  the 
party *s  claim,  including  his  right  to  proceed  executively  thereon,  afler  the  conclusion  or 
adjudication  of  sentence  in  the  ordinary  process,  in  the  prescribed  term  of  twenty  years. 
The  law  evidently  intended  to  ploce  a  mortgage,  or  hypothecary  convention  or  obligation, 
upon  a  higher  footing  than  a  mere  personal   action,  unsu;*ported  by  such  a  highly  con* 

S'dered  security ;  whicli,  from  its  public  nature,  in  the  mode  of  registry  required  by  the 
jiaoish  law  for  its  validity,  warned  the  public  of  the  debt  due  by  the  debtor,  and  of  the 
security  possessed  by  the  creditor.  Now,  if  this  were  not  the  case,  and  it  hud  been  in. 
tended  by  the  law  under  con»ideration  to  give  this  much  favored  security  no  advantage 
over  a  mere  personal  action,  as  to  its  prescription,  any  provision  or  notice  with  regard  to 
the  time  for  prescribing  a  mortgage  was  superfluous.  But  if  the  opinion  of  the  writers, 
to  which  the  noble  and  learned  author  adverted  to  has  given  his  sanction,  were  to  be 
adopted,  a  naked,  silent,  personal  action  would  be  on  an  equal  footing  with  a  public  regis* 
tered  mortgage;  for  a  party  suing  out  an  execution  on  a  judgment  confessed  or  awarded 
in  a  personal  cause  adjudicated,  by  the  expiration  often  years,  might  claim  the  benefit  of 
twenty  more  years  of  silence  or  inactivity,  without  the  plea  of  prescription  being  available 
against  him,  and  thereby  secure  to  himself  altogether  as  long  a  sanction  for  forbei^not 
€r  oegligcooe,  as  if  bis  demand  had  been  originally  founded  on  mortgage*  It  it,  however. 
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another  deprives  the  possessor  by  prescription  of  the  property,  he 
may  sue  for  its  recovery,  unless  it  be  the  right  owner  who  ousted 
bim;  but  if  he  possessed  it  with  bad  faith,  he  cannot  demand  back 
the  possession,  except  in  cases  where  the  property  was  stolen  from 
him,  or  he  was  deprived  of  it  by  the  judge  for  not  answering  on 
dtation,  and  he  should  not  demand  it  within  the  year,  L.  21.  tit.  29. 
P.  3.  [L.  21.  tit  29,  P.  8.]  Actions  real,  hypothecary,  and  mixed, 
are  also  prescribed  in  thirty  years,  L.  6.  tit.  \5.  lib.  4.  Rec.  [L.  5.  tit. 
8.1ib.ll.  Nov.  Rec] 

to  be  observed,  that  the  wordi  of  the  law  are  **y  la  accion  pertonal^  y  la  eaecuioria  dadm 
tobrt  tUa  le  prescriba/*  (in  the  singular,)  and  it  may  be  thence  urged  that  the  conjunction 
IB  used  disjunctivelj,  and  not  copulatively.  The  reader  may  form  his  own  conclusions 
opoo  the  point,  by  leferring  to  the  noble  compiler  of  the  Practical  Institutes  in  the  No. 
qooted ;  and  in  those  preening  it,  to  No.  29.  inclusive.  Also  to  Carleval  de  Judiciia,  tit. 
IdisfMit  4  N.  6.  et  scq.  Azevedo  on  L.  6.  tit  15.  lib.  4.  de  la  Rec.  No.  42.  Anion.  Oomex. 
00.  L  63.  Toro;  Farladoriui  rer,  QuottJtan.  Lib.  1.  Cap.  1.  §  14.  p.  14,  d^c, 
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TITLE  III. 

OF  TESTAMENTS  AND  INHERITANCES. 

[  104  ]  The  second  right  in  the  thing  is  that  by  inheritance;  which 
is  no  more  than  the  right  of  succeeding  to  the  property  which  a 
deceased  person  had  at  the  time  of  his  death:  an  inheritance  is  gained 
by  testament,  or  ab  intestatOy  Prolog,  tit.  13.  P.  6.  [Prol.  tit.  13,  P.  6.] 

Cap.  1.  §  1.  Testament  is  a  testimonial  in  which  is  contained  and 
set  forth  the  will  of  him  who  makes  it,  establishing  or  appointing  his 
heir,  and  disposing,  as  he  thinks  fit,  of  his  property  after  his  death, 
L.  1.  tit  1.  P.  6.  [L.  1.  tit  1.  P.  6.] 

It  is  of  two  sorts,  open  {abler to)  and  closed  (cerrado).  The  open, 
or  nuncupative  will,  ought  to  be  executed  before  a  public  escribano 
and  three  witnesses,^  inhabitants  of  the  place;  and  if  the  testator  is 
blind,  five  are  necessary;  and  if  there  is  no  escribano,  five  witnesses 
of  the  place  are  requisite,  unless  they  cannot  be  met  with,  and  then 
three  inhabitants  of  the  place,  or  seven  strangers  or  non-residents 
(forasteros)  will  be  sufficient,  L.  1.  tit  4.  lib.  5.  Rec.  [L.  1.  tit  18. 
lib.  10.  Nov.  Rec]  The  closed,  or  written  will,*  which  is  made  in 
secret  {enporidad),  according  to  L.  2.  tit  1.  P.  6.,  [L.  2.  tit  1.  P.  6.] 
is  delivered  to  the  escribano,  signed  on  the  outside  by  the  testator 
and  seven  witnesses,  with  the  attestation  of  the  escribano,  L.  2.  tit  4. 
lib.  5.  Rec.  [L.2.  tit  18.  lib.  10.  Nov.  Rec.] 

§  2.  All  those  whom  the  laws  do  not  expressly  prohibit,  may  make 
a  testament,  L.  13.  tit  1.  P.  6.  [L.  13.  tit  1.  P.  6.]  Wherefore  1st, 
The  child  who  is  under  the  power  of  the  father,  if  a  male  above 
fourteen,  or  if  a  female,  above  twelve  years  of  age,  may  make  a 
testament,  L.  4.  tit  4.  lib.  5.  Rec,  [L.  4.  tit  18.  lib.  10.  Nov.  Rec] 
which  alters^  in  this  respect,  L.  13.  tit  1.  P.  6.  2d,  The  madman 
cannot  make  a  testament,  nor  the  spendthrift  (degasiador),  who  shall 
be  prohibited  by  the  judge  from  aliening  his  property,  L.  13.  tit  1.  P. 
6.  [L.  13.  tit  1.  P.  6.]     3d,  Nor  they  who  are  deaf  and  dumb  from 

>  By  order  of  his  Royal  Highness  the  Prince  Regent  in  Council,  8th  June,  1816, 
proclaimed  in  Trinidad  9tb  August,  1816,  all  wills,  testaments,  and  codicils  made  within 
the  Island  of  Trinidad,  shall  be  attested  by  three  male  witnesses,  domiciliated  inhabitants 
of  the  place  and  quarter  wherein  the  same  shall  be  made,  or  of  two  such  witnesses,  and 
the  Commandant  of  such  quarter.  Vide  Appendix  M. 

>  Although  an  open  or  nuncupative  will  may  also  be  in  writing,  according  to  L.  1. 
tit  1.  p.  6. 

»  L.  4.  tit  18.  lib.  10.  Nov.  Rec  does  not  alter  L.  13.  tit  1.  P.  6^  it  only  declares,  that 
a  son  or  daughter,  although  under  parental  power,  may  make  a  testament,  if  of  iceitimate 
or  competent  age  to  make  such;  which  age  i%  fixed  by  the  law  of  the  6th  Partida  cited; 
and  see  Axttedo  on  L.  4.  tit  4.  lib.  5.  Rec.  n.  1. 
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birth,^  but  those  who  should  become  so  from  sickness,  are  permitted 
to  make  a  testament  if. written  with  their  own  hand,  L.  13.  tit.  1.  R  6. 
[L.  13.  tit  1.  P.  6.]  4th,  The  person  condemned*  for  crune  may  dis^ 
pose  by  testament  of  his  property,  with  the  exception  of  that  confis- 
cated,«  L.  3.  tit  4.  lib.  5.  Rec.,  [L.  3.  Ut  18.  lib.  10.  Nov.  Rec.]  which 
alters  L.  15.  tit  I.  P.  6.  5th,  The  heretic  convict,  or  the  adjudged 
traitor,  cannot  make  a  testament,^  L.  16.  tit  1.  P.  6.  [L.  15.  tit  1.  P. 
6.]  6th,  They  who  embrace  a  religious  order,  may  make  a  testa- 
ment before  they  take  the  vow,  but  not  after  [antes  de  la  [  J05  ] 
ffrqfesion),  &c,  L.  17.  tit  1.  P.  6.  andL.  11.  tit  6.  lib.  3.  [L.  17.  tit  l! 
P.  6.]  Fuero  Seal.  7th,  A  clergyman  may  dispose  of  any  of  his 
property  by  way  of  last  will,  L.  3.  tit.  21.  P.  l.  [L.  3.  tit  21.  P.  l.] 
8ih,  The  pilgrim  may  freely  dispose  of  his  property  by  testament 
L2.  tit  12.  Lib.  1.  Kec  [L.  2.  tit  30.  lib.  1.  Nov.  Rec] 

§  3.  The  persons  who  cannot  make  a  testament,  cannot  be  wit- 
nesses to  one,»  nor  can  women,  LI.  9.  and  10.  tit  1.  P.  6.  [LI.  9  and 
10.  tit  1.  P.  6.] 

§  4.  As  the  will  of  man  is  of  such  a  nature  that  it  varies  in  many 
ways,  L.  25.  tit  1.  P.  6.,  [L.  25.  tit.  1.  P.  6.J  the  testator  is  at  liberty 
to  diange  his  testament  as  often  as  he  pleases  up  to  his  death,  L.  25. 
tit  1.  P.  6.  [L.  25.  tit  1.  P.  6.]  This  may  happen  in  two  ways,  either 
by  making  another  testament,  or  by  tearing  up  or  destroying  that 
already  made. 

Hence  it  is,  in  order  that  the  testament  last  made  may  revoke  or 
amml  antecedent  ones,  it  must  be  complete;  that  is,  with  the  same 
solemnities  and  requisites  we  have  before  spoken  of,  [LI.  21.  and  23. 
tit  1.  P.  6.  [LI.  21.  and  23.  tit  1.  P.  6.]  2d,  That  if  in  the  last  testa- 
ment the  heir  is  changed  for  a  certain  or  assigned  reason  or  motive 
which  shall  prove  to  be  false,  it  shall  not  deprive  the  first  heir  of  the 
inheritance,  although  the  second  or  last  testament  may  take  effect  as 
to  the  bequests  or  legacies,  L.  21.  tit  1.  P.  6., [L.  21.  tit  1.  P.  6.] 
3d,  That  the  cancellation  of  the  testament  ought  to  be  made  inten- 

*  Thtt  b,  if  sach  person  be  withoat  nnderetanding;  otherwise  heiis  not  prohibited,  it 
VQQld  seem.    See  Gr.  Lopex.  61.  U.  on  L.  13.  tit  1.  P.  a« 

*  To  naioral  or  civU  death;  by  which  last  is  meant  banishment  or  transportation. 

*  That  is,  so  declared  by  law,  as  attaching  to  the  commission  of  the  crime;  or  shall  be 
Marcd  con6scated  by  the  sentence  of  the  jadge.  See  Axevedo  on  L.  4.  lit  4.  lib.  5 
Kcc;  and  see  L.  3.  tit  la  lib.  10.  No?.  Rec. 

^  Nor  by  L.  16.  tit  1.  P.  6.  cited,  can  persons  con?icted  of  libels  charging  others  with 
infiunons  offences. 

*  Members  of  religious  orders  (reZtgtosos)*  observes  Pal§eio$^  cannot  make  a  will,  and 
yet  tiiere  is  no  statute  or  law,  which  prohibits  them  from  being  witnesses  to  one.  There 
are  others,  also,  on  the  contrary,  who  are  prohibited  from  being  witnesses,  and  are  not 
Fphibited  from  Hiaking  a  will.  Such,  in  the  first  place,  are  women,  those  adjudged 
tfaieTcs  or  robbers,  persons  guilty  of  homicide,  and  those  who  ha?e  committed  similar 
cftnoes,  U  9.  tit  1.  P.  6.  Such  persons  labor  under  an  absolute  disability,  differing 
from  those  who  are  subject  to  a  relative  disqualification.  Such  are  chdciren  in  rescect 
of  the  will  of  their  parents,  &.C.  LI.  14.  tit  16.  P.  3. 

Women  are  mentioned  in  the  text  as  an  exception;  and  the  remaining  persons  set  forth 
m  the  note  of  the  learned  professor,  are  incompetent  as  witnesses,  by  reason  of  inikmj, 
nlatioQBhip,  interest,  Slc    See  further  LI.  9, 10.  and  11.  tit  1.  P.  6. 
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tionally,  and  not  accidentally,  L.  24.  tit  1.  P.  6.,  [L.  24.  tit  1.  P.  6.] 
which  says^  that  it  is  enongh  to  tear  part  of  the  writing  in  order  to 
render  it  invalid.* 

From  the  liberty  which  every  one  possesses  to  make  a  will,  it  fol- 
lows that  whoever  shall  impede  or  restrain  it  by  fraud  or  force,  shall 
be  deprived  of  that  part  which  be  was  entitled  to  inheritor  take  from 
the  testator,  and  which  shall  be  appUed  to  the  exchequer  (camara)^ 
LI.  26.  and  27.  tit  1.  P.  6.;  [U.  26.  and  27.  tit  1.  P.  6.] -and  even  if 
any  injury  results  from  his  conduct,  he  shall  be  obliged  to  make 
satisfaction  to  the  injured  party  in  double  the  amount,  L.  29.  tit  1. 
P.  6.  [L.  29.  tit  1.  P.  6.] 

§  5.  Hence  it  also  arises,  that  another  person  may  be  authorised 
to  make  a  testament  for  the  principal,  L.  6.  tit.  5.  lib.  3.  Fuero 
Realy  who  is  called  delegate  or  substitute  (comisario)^  whose 
powers  are  established  under  these  laws.  1st,  That  the  delegate 
[  106  ]  cannot  meliorate  (fnejorar)^  substitute,  nor  name  an  heir 
without  special  power,^®  L.  5.  tit  4.  lib.  5.  Rec  [L.  1.  tit  19.  lib. 
10.  Nov.  Rec.]  2d,  That  having  only  a  general  power,  he  can 
merely  discharge  the  conscientious  duties  of  the  testator;  as  paying 
debts,  disposing  of  the  fifth  for  the  benefit  of  his  soul,  dividing 
the  remnant  between  the  heirs  ab  iniestatOy  and  if  there  be  none, 
disposing  of  it  for  pious  uses,  L.  6.  tit.  4.  lib.  5.  Rec.  [L.  2.  tit  19.  lib. 
10.  Nov.  Rec.]  3d,  That  without  special  power,  he  cannot  revoke 
the  testament,  nor  any  disposition  made  by  it,  LL  8.  and  9.  tit  4.  lib. 
S.  Rec.  [LL  4.  and  5.  tit  19.  lib.  10.  Nov.  Rec]  4th,  That  the  heir 
being  appointed  by  the  testator,  the  comisario  can  only  dispose  of 
the  fifih,"  L.  11.  tit  4.  lib.  5.  Rec.,  [L.  6.  tit  19.  lib.  10.  Nov.  Rec] 
and  not  doing  it,  the  heirs"  are  to  distribute  the  fifth  for  the  benefit 
of  the  testator's  soul,  L.  10.  tit  4.  lib.  5.  Rec.  [L.  13.  tit  20.  Ub.  10. 
Nov.  Rec.]  5th,  The  time  he  has  for  making  the  necessary  disposi- 
tions is  four  months;  if  he  be  out  of  the  place,  six  months;  and  one 
year  if  he  be  absent  from  the  kmgdom,  L.  7.  tit  4.  lib.  5.  Rec  [L.  3. 
tit  19.  lib.  10.  Nov.  Rec]  6th,  If  there  be  many  delegates  (comi- 
8arios)y  and  some  die,  the  power  remains  entire  to  the  survivor;  and 
if  there  be  a  disagreement,"  they  must  have  recourse  to  the  judge  to 
determine  it,  [L.  12.  tit.  4.  lib.  5.  Rec.  [L.  7.  tit  19.  lib.  10,  Nov.  Rec] 
7th,  The  power  that  is  given  to  the  delegate  must  contain  or  be 

*  Provided  it  be  not  proved  to  have  been  done  accidentallj,  L.  34.  tit  1.  P.  6.  ad  Jin, 

10  M  fiiQ  testator,'*  says  Patacioi^  **  naming  therein  the  person  whom  he  directs,  the 
trustee,  or  fidH  commissary,  to  institute  heir,  L.  9.  tit  19.  lib.  10.  Nov.  Rec 

11  M  That  is  to  say,**  observes  Palaeios^  **  that  when  the  testator  hath  appointed  an 
heir,  and  hath  given  power  to  another  to  complete  his  will,  or  the  disposal  of  his  property, 
the  trustee  {eomitario)  cannot  dispose  of,  or  bequeath,  after  payment  or  dischar^  of  the 
debts  and  burthens  of  the  testator,  more  than  the  fifUi  part  of  his  property,**  unless,  L.  6. 
tit  19.  lib.  10.  Nov.  Rec,  cited  by  the  learned  professor,  adds,  the  trustee  is  specially 
authorised  to  do  more 

13  And  not  being  necessary  (JorxoMOi)  heirs.    See  L.  13.  tit  20.  lib.  10.  Nov.  Rec  dted. 

IS  It  must  be  determined  by  the  majority;  and  if  no  majority,  recourse  must  be  had  to 
the  asnstanee  of  the  judge  or  alcalde^  who  forming  one  of  the  majority,  will  decide  See 
L.  7.  tit  19,  lib.  10.  Nov.  Rec  cited. 
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executed  with  the  same  solemnity  as  the  testament,  L.  13.  tit.  4.  lib. 

5.  Kec.  [L.  8.  tit  19.  lib.  10.  Nov.  Rec.]  8th,  The  power  of  assign- 
ing the  third  and  fifth  by  way  of  melioration  (mejora)^  can  never  be 
delegated  to  another,  L.  3.  tit.  6.  lib.  5.  Rec.  [L.  3.  tit.  9.  lib.  10.  Nov. 
Kec] 

§  6.  The  wills  of  soldiers  who  are,  on  actual  service  {en  gverra 
Meiual),  do  not  require  such  solemnity,  and  it  is  sufScient  that  the 
will  be  proved  by  two  witnesses,  or  by  a  simple  writing  under  the 
hand  {depufto)  of  the  soldier,  Orden  Milit.  trai.  8.  tit  11.  Art  1,2. 
3,  and  4. 

§  7.  A  codicil  is  also  a  species  of  will,  that  is,  a  short  writing  which 
some  men  make  after  or  before  their  testaments  are  made,  L.  1.  tit 
12.  P.  6.  [L.  1.  tit  12.  P.  6.]  Codicils  are  made  with  the  same  so- 
femnity  as  the  open  or  nuncupative  testament,  L.  2.  tit  4.  lib.  5.  Rec; 
[L.  8.  tit  18.  lib.  10.  Nov.  Rec.^;  and  are  made  use  of  to  bequeath, 
to  substitute  an  heir,"  and  to  correct  the  testament,  L.  1.  tit  12.  P.  6. 
[L  1.  tit  12.  P.  6.] 

Cap.  2.  The  most  principal  part  of  the  will  is  the  institution  or 
appointment  of  an  heir,  the  establishment  of  whom  and  other  things 
lelating  thereto,  we  are  about  to  explain. 

The  institution  of  an  heir  is  the  establishment  by  one  man  of  an- 
other as  his  heir,  so  that  he  remains  proprietor  after  the  testator's 
death  of  his  property,  or  some  part  of  it,  in  the  place  of  the  testator, 
L  1.  tit  3.  P.  6.  [L.  1.  tit.  3.  P.  6.] 

To  understand  this,  it  is  necessary  to  consider  three  things  [  107  } 
l8t,  Who  may  or  may  not  be  heirs.  2d,  How  and  in  what  manner 
they  ought  to  be  established  or  appointed.  3d,  How  the  testator  may 
di^ose  of  his  property. 

§  1.  As  to  what  relates  to  the  first  point,  we  say,  that  every  per- 
wn,  community,  or  corporate  body,  church,  &c.  may  be  heir,  whom 
(mr  laws  do  not  prohibit  firom  being  so,^*  L.  2.  tit  3.  P.  6.  [L.  2.  tit. 
3l  p.  6.]  They  prohibit,  1st,  apostates,  renegades,  persons  condemned 
10  the  mines,and  associations,  or  bodies  of  men  which  have  been 
fcrmed  contrary  to  law,  or  without  the  permission  (voluntad)  of  the 
prince,  L.  4.  tit  3.  P.  6.  [L.  4.  tit  3.  P-  6.]  2d,  The  incestuous  chil- 
dren of  the  clergy,  who  are  not  only  rendered  incompetent  to  inherit, 
bat  cannot  enjoy  any  bequest  from  their  father  nor  their  paternal 
relations,  L.  4.  tit  3.  P.  6.  and  L.  6.  tit.  8.  lib.  5.  Rec.  [L.  4.  tit  3.  P. 

6.  L.  4.  tit  20.  lib.  10.  Nov.  Rec]  3d,  Illegitimate  children,  if  there 
be  lawful  children  or  ascendants  of  the  father;  but  they  shall  be  able 
to  inherit  from  their  mother  in  preference  to  ascendants,  and  this, 
^withstanding  they  may  be  the  ofiispring  of  an  incestuous  or  a  con- 

M  Ab  beir  etnoot  be  sabtUtated  directlj,  nor  can  a  condition  be  imposed  upon  him  b^ 
a  todaa);  neither  can  an  inheritance  be  given  or  taken  awa^  directlj  by  it,  although  it 
■ay  indirectly  by  meana  of  9.Jidei'Cammi$$afy;  not,  however,  it  ia  presumed,  in  the  case  of 
aMeemryheir.    See  L.  S.  tit  12.  P.  6.  and  L.  7.  tit  3.  P.  6. 

>*  Confirmed  by  L.  5.  ibid,  which  see. 
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•  demned  intercourse"  {daftado  ayuntamiento),^^  L.  7.  tit.  8.  lib.  5. 
Rec.  [L.  5.  tit.  20.  lib.  10.  Nov.  Rec]  which  amends  L.  11."  tit.  3. 
P.  6.  4th,  Illegitimate  children  do  not  inherit,  but  in  default  of  legiti- 
mate children;  but  they  must  be  made  legitimate  by  a  subsequent 
marriage,  or  by  the  royal  authority,^*  L.  10.  tit.  8.  lib.  5.  Rec.,  and 
L.  9.  tit.  15.  P.  4.  [L.  7.  tit.  20.  lib.  10.  Nov.  Rec.  L.  9.  tit.  15.  P.  4.] 

§  2.  The  establishment  of  heir  ought  to  be  made  in  a  complete  or 
finished  testament  (acabado)  and  not  in  any  other  writing,^  L.  7.  tit. 
8.  P.  6.  [L.  7.  tit.  3.  P.  6.],  with  his  express  nomination,  absolutely 
or  conditinally. 

Hence  it  follows,  1st,  That  the  institution  of  heir  cannot  be  made 
in  a  codicil,  unless  it  takes  its  force  or  effect  from  some  clauses  ex- 
pressed in  the  testament;  but  if  it  be  declared  by  the  testament,  that 
apart  of  the  testator's  property  shall  be  assigned  by  the  codicil  to  the 
heir  named  in  the  testament,  and  i^o  expression  or  specification  of 
this  part  is  afterwards  made  in  the  codicil  he  shall  be  absolute  heir 
of  the  testator's  property,  which  is  not  devised  or  bequeathed  to  an- 
other, L.  9.  tit.  3.  P.  6.  [L.  9.  tit.  3.  P.  6.],  and  if  there  were  two 
persons  so  appointed,  they  shall  inherit  equal  parts,  L.  9.  tit  3.  P.  6. 
[L.  9.  tit.  3.  P.  6.]  2d,  The  heir  named  or  appointed  by  the  will, 
cannot  be  set  aside  or  deprived  of  the  inheritance  by  the  codicil," 
although  a  person  may  be  substituted  by  it  to  succeed  him,  L.  7.  tit 
3.  P.  6.  [L.  7.  tit.  3.  P.  6.]  3d,  A  person  being  once  absolutely  or 
unconditionally  instituted  heir  by  the  testament,  cannot  be  saddled 
with  any  condition  by  the  codicil,  L.  8.  tit.  3.  P.  6.  [L.  8.  tit  3.  P.  6.] 
4th,  If  there  be  two  persons  of  the  same  name,  some  particular  cir- 
[  108  ]  cumstance  should  be  expressed,  in  order  that  the  intention  of 
the  testator  may  be  known  and  clearly  understood,  L.  10.  tit  3.  P.  6. 
[Ia  10.  tit  3.  P.  6.]  5th,  That  this  circumstance  should  not  be  de- 
famatory {irifamatoria)  because  it  annuls  the  establishment  of  heir; 
although  it  will  not  produce  such  effect,  if  the  testator  o'nly  speaks  ill 
of  him  generally,  L.  10.  tit  3.  P.  6.  6th,  That  the  nomination  or 
appointment  is  not  valid,  if  a  mistake  be  made  in  the  person  of  the 
heir,  L.  12.  tit  3.  P.  6.  [L.  12.  tit.  3.  P.  6.]  7th,  That  a  person  be- 
ing  established  heir  of  a  certain  part  of  the  testator's  property,  if  no 

w  Thifi  ifl  wrongr.  The  law  cited  prohibits  such  from  inheriting^  from  their  motbem, 
either  ex  tesiamento  or  ab  inteslaio;  but  permits  the  mother  to  srive  during  life,  or  to  be- 
queath to  them,  the  5th  part  of  her  property,  tnd  no  more,  which  she  is  allowed  to  dis- 
pose of  for  the  benefit  of  her  soul. 

"  Such  for  which  the  mother  is  liable  to  suffer  death.  See.  L  5.  tit  20.  lib.  10.  Nor. 
Rec.  * 

IS  The  citation  is  erroneous;  it  is  supposed  L.  4.  of  the  same  title  and  part  is  meant 

"If  legitimated  by  royal  authority,  they  are  excluded  from  inheriting  by  the  subse- 
quent birth  of  legitimate  children,  or  by  the  connubial  legitimation  of  illegitimate  ones, 
although  they  are  on  an  equal  footing  with  both  the  others,  as  to  honors  and  pre^mi* 
ncnccs,  and  other  things  in  right  of  their  parents.  See  L.  7.  tit  20.  lib.  10.  Nov.  Reo. 
cited. 

20  u  e,  codicil.    See  the  law  cited. 

«>  See  note  14 
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other  heir  is  appointed,  the  first  will  be  heir  of  the  whole  property" 
(provided  there  be  no  necessary  {/orzosos)  heirs  of  the  testator),  and 
if  in  the  same  manner  there  be  two  persons  appointed,  they  shall 
divide  the  inheritance  in  the  above  case;  which  rule  is  also  under- 
stood to  take  place  in  the  case  of  one  person  being  named  heir  of 
one  portion  of  the  properly,  and  two  persons  of  the  other  proportion, 
L.  14.  tit  3.  P.  6.  [L.  14.  tit  3.  P.  6.]  8th,  That  if  the  poor  people 
of  any  city  be  left  heirs,  the  appointment  will  be  understood  to  regard 
those  who  maybe  found  disabled  in  the  hospitals,  and  not  those  who 
ask  charity  in  the  streets;  and  if  no  particular  place  or  city  is  speci- 
fied, the  poor  of  the  place  where  the  will  was  made,  will  be  the 
heirs,  L.  20.  tit  3.  P.  6.  [L.  20.  tit  3.  P.  6.]  9th,  That  if  the  esta- 
blishment of  heir  is  made  to  take  effect  at  or  from  a  certain  day,  the 
time  will  be  considered  as  not  expressed,**  L.  15.  tit  3.  P.  6.  [L.  15. 
tit  3.  P.  6.]  Condition  is  a  sort  of  declaration  which  testators  are 
wont  to  express  in  the  establishment  of  heirs,  for  the  purpose  of  ex- 
tending to  them  the  enjoyment  of  the  inheritance,  or  of  the  bequest, 
until  the  condition  be  fulfilled,  L.  1.  tit  4.  P.  6.  [L.  1.  tit  4.  P.  6.] 
Conditions  are  express  or  tacit*  Some  relate  to  the  time  past,  others 
to  the  present,  and  others  to  the  future.  Of  these  some  are  possible 
and  others  impossible.  The  impossible  ones  cannot  be  fulfilled, 
either  as  being  contrary  to  nature,  or  to  law,  or  to  fact,  or  for  being 
donbtfal  and  obscure.  Of  the  possible  conditions  some  depend  on 
the  power  of  men,  others  on  contingency,  and  others  on  both  together, 
L  1.  lit  4.  P.  6. 

The  condition  of  time  past,  present,  and  future,  is  valid  in  the 
institution,  L.  2.  tit  4.  P.  6.  [L.  2.  tit  4.  P.  6.]  Impossible  conditions 
against  natiu-e  do  not  vitiate  the  nomination  of  heir,  and  are  con- 
adered  as  not  expressed,  L.  3.  tit  4.  P.  6.  [L.  3.  tit  4.  P.  6.]  The 
same  we  say  as  to  the  impossible  conditions  against  law,  under 
which  title  are  comprehended  those  that  are  immoral,  and  [  109  ] 
contrary  to  piety,  good  manners,  and  the  law  of  nature,  LI.  3.  and 
6.  lit  4.  P.  6.  [LI.  3.  and  6.  tit  4.  P.  6.]  Conditions  contrary  to  fact, 
those  which  are  doubtful  and  obscure,  vitiate  or  invalidate  the  institu- 
tion of  heir,  L.  5.  tit.  4.  P.  6.  [L.  5.  tit  4.  P.  6.] 

Possible  conditions  must  be  first  performed  before  the  person 
named  heir  can  obtain  possession  of  the  inheritance  or  bequest,  LL 
7, 8,  and  9.  tit  4.  P.  6.  [LI.  7,  8,  and  9.  tit  4.  P.  6.^  The  tacit,  or 
silent  condition  is  that  which  is  understood  to  be  the  will  of  the 
testator.    See  L.  10.  tit  4.  P.  6.^  [L.  10.  tit  4.  P.  6.] 

■  It  would  seem  that  the  testator^s  heir  nt  law  would*  hi  this  case,  take  or  inherit  the 
TciDUDder,  or  andiKposed  part  of  the  tcstutor's  property,  under  L.  1.  tit.  18.  lib.  10.  Nov. 
Rcc;  which  law  directs  this  course  in  the  case  of  there  bein^r  no  lieir  at  all  instituted  or 
appointed  under  the  testator's  will. 

^  In  other  words,  the  appointment  will  take  effect  immediately  on  the  death  of  the 
Intator:  but  it  b  said  by  Palacios,  in  a  note  on  this  passage,  that  Law  1.  tit  18.  lib.  10. 
Nov.  Rec, alters  this  provision  in  L.  15.  tit.  3.  p.  6.;  and  thut  such  nn  appointment  will 
take  effect  accordinff  to  the  testamentary  direction,  and  the  intention  of  the  testator. 

**  The  case  put  is,  if  tesUtor  have  two  boob^  and  leave  his  property  equally  between 
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But  it  is  to  be  observed,  1st,  That  if  two  persons  be  established 
heirs,  one  conditionally,  and  the  other  purely,  the  first  will  not  pre- 
vent the  latter  from  immediately  obtaining  his  proportion  of  the 
inheritance,  L.  12.  tit.  4.  P.  6.  [L.  12.  tit  4.  P.  6.]  2d,  That  if  there 
be  many  conditions  together,  or  joint,  all  ought  to  be  fulfilled,  in 
order  that  the  establishment  may  be  valid;  and  if  they  are  separate 
at  the  election  of  the  heir,  it  will  be  sufficient  tiiat  he  fulfil  one,  L.  13. 
tit  4.  P.  6.  [L.  13.  tit  4.  P.  6.]  3d,  That  if  the  condition  fails  to 
be  fulfilled  by  fault  of  him  who  imposed  it,  the  nomination  of  heir 
is  valid.     See  LI.  14,  15,  and  16.  tit  4.  P.  6."  [LI.  14, 15,  and  16.  tit 

4.  P.  6.] 

§  3.  With  respect  to  the  mode  in  which  a  testator  may  dispose  of 
his  property,  it  is  an  indisputable  principle  of  the  laws  of  Castille,  that 
if  he  have  children  or  grandchildren,  &c.,  he  must  necessarily  institute 
them  heirs,  and  can  only  dispose  in  favor  of  strangers,***  or  other  per- 
sons, of  the  remnant  of  one-fifth  of  his  property;  because,  out  of  this, 
before  all  things,  are  defrayed  the  expenses  of  interment,  masses,  &C.5 
and,  in  the  second  place,  he  has  the  privilege  or  liberty  of  bettering 
(mejorar)  any  of  his  children  or  grandchildren  he  shall  please,  by 
the  addition  of  the  third,*'  (that  is,  the  third  part  of  his  property,  the 
fifth  being  deducted,)  L.  9.  tit.  5.  lib.  3.  Fuero  Real.  L.  13.  tit  6.  lib. 

5.  Rea  and  L.  214.  de  Eslilo.  [L.  9.  tit  20.  lib.  10.  Nov.  Rec.]  In 
default  of  children  and  grandchildren,  (descendienieSy)  a  testator 
must  devise  or  bequeath  in  favor  of  his  fathers  and  grandfathers,  or 
ascendants,  if  he  should  have  any,  with  the  exception  of  the  third,* 
of  which  he  can  dispose  freely;  and  this  takes  place  if  there  be  no 
custom  to  the  contrary,  L.  1.  tit  8.  lib.  5.  Rec  [L.  1.  tit  20.  lib.  10. 
Nov.  Rec] 

both,  with  benefit  of  surviTorship,  and  one  son  die,  leaving  issue,  the  law  interprets  the 
testator^s  will  to  be,  that  the  children  shall  take  their  father's  share,  and  not  their  sur- 
viving uncle.  The  interpretation  is  different  if  the  devisees  be  two  strangers,  and  not 
tlie  sons,  (or  heirs /orzosot  of  the  testator,)  who  would  take  according  to  the  real  noeaning 
of  the  words  of  the  devise. 

^  There  is  a  case  mentiohed  in  L.  14.  tit  4.  p.  6.,  in  which,  although  the  conditioa 
fails  to  be  performed  without  the  fault  of  him  who  imposed  it,  yet  the  establishment  of 
heir  does  not  take  place ;  as  if  the  condition  should  be,  that  such  a  woman  should  be  heir 
of  testator,  if  she  married  with  such  a  person ;  then,  if  either  should  die  before  the  fulfil- 
ment of  tlie  condition,  the  appointment  would  not  take  place;  and  bo  condition  can  be 
imposed  to  the  prejudice,  or  in  regard,  it  is  presumed,  of  the  legitimate  shares  of  the  in- 
heritance of  necessary  heirs. 

^  Collateral  relations  are  so  considered  in  this  respect 

87  Palacios  {nota  2)  on  this  passage  says,  that  a  parent  may  better  (mejorar)  any  one 
of  his  children  by  the  bequest  or  devise  of  the  tliird  and  the  remnant  of  the  fiflh  (en  el 
tercio  y  remnatUe  del  quirUo)  of  his  property,  provided  he  should  not  dispose  of  the  rem- 
nant  of  the  fiflh  in  favor  of  a  stranger ;  and  that  is  what  is  said  with  respect  to  the  lerctt 
being  the  third  part  of  the  property,  after  the  fiflh  being  deducted,  is  understood  whea 
both  mejoras  of  third  and  fifth  (hereto  y  quinto)  have  been  granted ;  and  the  testator 
should  not  wish  the  tercio  to  be  deducted  before  the  fuirUo :  and  see  L.  3.  tit  6.  lib.  10. 
Nov.  Rec. 

ss  It  seems  by  L.  6.  tit  20.  lib.  10.  Nov.  Recn  that  a  testator  may  bequeath  in  entire 
prejudice,  or  exclusion  of  his  parents  or  ascendants,  in  favor  of  his  natural  children,  pro* 
vided  he  has  no  lawful  children  or  descendants.    See  this  law. 


Ht  IIL]  Of  Testaments  and  Inheritances.  105 

From  this  principle  we  conclude,  1st,  That  if  the  testator  has  no 
necessary  (Forzosos)  heirs  who  have  been  mentioned^  he  may  leave 
his  property  to  strangers,  L.  3.  tit.  5.  lib.  3.  Fuero  Real;  which  title 
includes  relations  who  are  not  of  the  descending  or  ascending  line, 
L  21.  tit  3.  P.  6.;  [L.  21.  tit.  3.  P.  6.;]  and  in  such  case  may  take 
place  what  is  laid  down  in  LI.  16,  17, 18,  and  19.  tit.  3.  P.  Q.^  [LI. 
16, 17, 18,  and  19.  tit.  3.  P.  6.]  2d,  That  the  agreement  between 
hnsband  and  wife  to  inherit  reciprocally  the  property  of  each  [110] 
other,  if  they  have  no  children,  is  valid,^  L.  9.  tit.  6.  lib.  3.  Fuero 
SeaL  3d,  That  he  who  has  no  natural  children,  may  leave  his 
adoptive  child  his  heir,  L.  5.  tit.  6.  lib.  3.  Fuero  Beat.  4th,  That 
although  the  illegitimate  children  of  the  mother  may  not  inherit  her 
property,  if  she  has  legitimate  ones,  she  may  bequeath  them  a  fifth, 
even  though  the  offspring  of  condemned,  connection,  (de  danado 
mtOy)  L.  7.  tit.  8.  lib.  5.  Rec.  [L.  5.  tit.  20.  lib.  10.  Nov.  Rec]  5th, 
The  father  may  also  leave  to  his  bastard  and  legitimated  child  the 
fifth  of  his  property,  [L.  3.  tit.  6.  lib.  3.  Fuero  Real;  and  L.  10.  tit. 
8.  lib.  5.  Rec.,  [L.  7.  tit.  20.  lib.  10.  Nov.  Rec.,]  and  in  this  manner 
nmst  be  understood,  L.  8.  tit.  8.  lib.  5.  Rec."  [L.  6.  tit.  20.  lib.  10. 
Nov.  Rec]  6th,  That  neither  during  life  nor  at  death,  can  a  testator 
grant  or  bequeath  in  mejora  more  than  one-fifth,^  L.  12.  tit.  6.  lib.  5. 
Rec.  [L.  8.  tit  20.  lib.  10.  Nov.  Rec] 

With  respect  to  the  third  (tercio)  of  the  inheritance,  it  is  inferred 
from  the  aforesaid  axiom,  1st,  That  in  regard  of  the  mejora  of  the 
thiid,  conditions,  burthens,  {gravamenes,)  entails,  (rnayorazgOy) 
tnists,  {fideicomisoy)  charges,  &c.,  {uinculos,)  may  be  imposed  or 
created^  among  the  lawful  descendants,  and  afterwards  among  the 
illegitimate;  and  in  default  of  these,  among  the  ascendants;  and  in 
default  of  these,  among  collateral  relations;  and  lastly,  among 
strangers,  L.  11.  tit.  6.  Ub.  5.  Rec  [L.  11.  tit.  6.  lib.  10.  Nov.  Rec] 
2d,  That  the  mejora  of  the  third  in  favor  of  children  and  descendants 
may  be  revoked  until  the  hour  of  death,  except  the  possession  hath 
been  deUvered,  or  the  deed  of  writing  executed  before  an  escribanoy 
or  was  noade  for  an  onerous  cause,  as  marriage,^  L.  1.  tit.  6.  lib.  5. 
Rec  [L.  1.  tit  6.  hb.  10.  Nov.  Rec]      3d,  That  if  fathers  covenant 

*  Ab  to  flie  division,  into  as  many  parts  as  the  testator  pleases,  Slc,  of  his  property. 

*  Polscios,  in  note  (1)  on  this  passage,  says  that  this  agreement  between  husband  and 
vife,  {furmandadj)  would  not  be  valid,  although  they  should  leave  no  lawful  descendants 
or  cfaildren,  if  they  should  leave  ascendants  or  parents,  if  it  were  in  prejudice  of  the  latter; 
Wcause,  by  L.  1.  tit  20.  lib.  10.  Nov.  Rec,  the  property  of  the  descendants  is  the  inherit. 
uee  and  Uwful  right  of  their  ascendants,  excepting  the  third,  if  the  former  die  without 
children  or  lawful  descendants. 

^  See  Note  »,  p.  104.  antt. 
«  See  Note  «,  p.  104.  anU, 

*  See  L.  12.  tit.  17.  lib.  10.  Nov.  Rec.  Neither  entails,  charges,  nor  perpetual  burthens, 
on  be  established  or  impoesd  without  the  royal  permission. 

**  It  b  besides  necessary  that,  in  such  cases,  no  power  hath  been  reserved  in  the  con- 
^nct  to  revdie  it,  nor  that  there  exist  any  of  Uiose  causes  which  are  considered  just  or 
■offictent  in  law  to  revoke  donations.  See  L.  1.  tit,  6.  lib.  10.  Nov.  Rec.,  cited  in  the 
tezL 
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by  contract  to  meliorate,  {mejorar^)  or  not  to  do  so,  they  are  bound 
to  fulfil  the  covenant,  L.  6.  tit.  6.  lib.  5.  Rec.  [L.  6.  tit  6.  lib.  10.  Nov. 
Rec]  4lh,  That  the  melioration  may  be  made  in  favor  of  the  grand- 
child, although  the  father  dies,  L.  2.  tit.  6.  lib.  5.  Rec.  [L.  2.  tit.  6.  lib. 
10.  Nov.  Rec]  5th,  That  the  faculty  or  power  of  meliorating 
{mejorar)  by  tercio  and  quinto  cannot  be  committed  to  another,^ 
L.  3.  tit.  6.  lib.  5.  Rec.  [L.  3.  tit.  3.  lib.  10.  Nov.  Rec]  6th,  That 
the  heir  should  pay  the  mejora  out  of  the  property  pointed  out  by 
the  testator,  except  it  cannot  be  divided,  in  which  case  he  shall  pay 
the  value  in  money,  L.  4.  tit  6.  lib.  5.  Rec.  [L.  4.  tit  6.  lib.  10.  Nov. 
Rec]  7th,  That  the  person  meliorated  may  renounce  the  inherit- 
ance, and  accept  the  melioration,  {mejora^)  paying  first  the  debts,  and 
deducting  them  pro  rata  from  the  said  myora,  L.  5.  tit  6.  lib.  5. 
Rec  [L.  5.  tit  6.  lib.  10.  Nov.  Rec]  8th,  That  the  value  of  the 
mejora  must  be  considered  with  reference  to  the  period  of  the  death 
,of  the  testator,  L.  7.  tit  6.  lib.  5.  Rec.  [L.  7.'tit  6.  lib.  10.  Nov.  Rec] 
9th,  That  the  mejoras  of  the  third  and  fifth  are  not  taken  out  of 
[  111  ]  ^^Dotesy^  donations  propter  nuptiaSj  a.nd  other  donations 
which  shall  be  brought  into  collation,  {colaciony)  L.  9.  tit  6.  Ub.  5. 
Rec.  [L.  9.  tit  6.  lib.  10.  Nov.  Rec]  10th,  That  the  mejora  is  valid, 
although  the  testament  be  set  aside  on  account  of  pretention  or  dis- 
inherison, L.  8.  tit  6.  lib.  5.  Rec.  [L.  8.  tit.  6.  lib.  10.  Nov.  Rec] 
11th,  That  if  the  parents,  by  testament  or  by  contract  or  deed,  make 
a  donation  to  one  child,  such  child  is  understood  to  be  benefited 
(mejorado)  in  the  amount  of  the  third  and  fifth  in  addition  to  the 
lawful  part  or  share  (tegitima^^)  of  the  parent's  property,  although 
they  may  not  so  express  it,  L.  10.  tit  6.  lib.  5.  Rec  [L.  10.  tit  6.  Ub. 
10.  Nov.  Rec] 

From  all  that  has  been  said,  we  draw  one  general  conclusion,  that 
all  the  property  of  the  parents  is  the  lawful  portion  or  right  (/o  leffi- 
tima)  of  the  children,  with  the  exception  of  a  fifth;  and  the  property 
of  the  child,  who  dies  without  issue  or  descendants,  belongs  of  right, 
{so7i  legitima)  to  the  parents,  with  the  exception  of  a  third,  for  any 
regard  to  the  Falcidian  and  Trebellian  portions  of  the  Remans,  of 
which  tit  11  P.  6.  speaks,  is  totally  foreign  from  our  law  at  this 
present. 

Cap.  3.  All  that  we  have  said  with  respect  to  necessary  heirs  (Ac- 

«5  Rather  that  the  power  of  assig'ninent  of  the  mejora  cannot  be  committed  to  another. 
See  L.  3.  tit  6.  lib.  10.  Nov.  Rec.  quoted ;  but  L.  1.  tit  19.  lib.  10.  Nov.  Rec.  says,  that 
the  Jidei-comiaario  cannot  mejorar  witbont  a  special  power  for  that  purpose. 

^  That  is,  such  gif),  with  reference  to  its  amount,  shall  be  considered  as  though  given 
to  the  child  by  way  of  the  third  and  fifth,  and  its  legitimate  share  of  the  parents*  property; 
but  if  such  donation  should  exceed  in  value  the  tiiird  and  fifth,  and  legitima^  it  is  presumed 
the  excess  would  be  void ;  and  with  respect  to  any  gift  from  father  to  daughter,  by  way 
of  dole  or  marriage  portion,  this  would  be  reckoned  as  part  of  her  legitima  of  her  father's 
property ;  and  if  the  amount  or  value  of  the  dote  should  exceed  her  legitima,  the  excess 
would  be  invalid,  and  would  not  be  considered  as  a  mejora  of  tercio  y  quinto,  according 
to  Azevedo,  whom  see  on  L.  10.  tit.  6.  lib.  5.  Rec,  n.  6.  and  2f2. ;  which  is  L.  10.  tit  6.  lib. 
10.  Nov.  Rec. 
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rederos  forzasos)  ceases  if  there  intervene  just  cause  of  disinherison. 
To  disinherit  is  to  deprive  a  person  of  the  right  he  had  to  inherit  the 
property  of  his  parent  or  grandparent,  or  of  any  other  relations, 
L  1.  tit.  7.  P.  6.  [L.  1.  tit  7.  P.  6.] 

§  1.  Every  person  who  can  make  a  testament,  may  disinherit,  L. 
2,  lit.  7.  P.  6.  [L.  2.  tit.  7.  P.  6.];  and  so  all  descendants  and  ascend- 
ants in  the  direct  line  may  be  disinherited  by  the  persons  from  whom 
they  descend  or  ascend,  L.  2.  tit.  7,  P.  6.,  and  L.  1.^  tit  6.  Lib.  3. 
Fttero  Real. 

The  act  of  disinheriting  ought  to  be  made  or  expressed  with  the 
same  clearness  as  the  establishment  of  heir.  Wherefore,  1st,  The 
name  or  other  exact  designation  must  be  expressed,  which  may  show 
with  certainty  who  it  is  that  is  disinherited;  but  if  the  testator  shall 
only  have  one  child,  it  is  not  necessary  that  he  expressly  name  it,  L. 
8.  tit  7.  P.  6.  [L.  3.  tit  7.  P.  6],  2d,  That  the  disinherison  should  be 
made  of  the  whole  inheritance,  and  without  condition,  L.  3.  tit  7. 
P.  7.  [L.  3.  lit  7.  P.  6.]  3d,  That  some  one  of  the  causes  of  disin- 
herison to  be  mentioned,  must  intervene  and  be  expressed  by  the 
testator,  and  which  the  heirs  ^  must  prove,  L.  10.  tit  7.  P.  6.  [L.  10. 
tit  7.  P.  8.].  4th.  That  the  disinherison  may  be  set  forth  in  any 
part  of  the  testament,  L.  9.  tit  7.  P.  6.  [L  9.  tit  7.  P.  6.] 

§  2.  The  causes  for  disinheriting  descendants  are,  1st,  The  [  112  ] 
waylaying  or  preparatives  against  the  life  of  the  parent;  slander; 
and  an  accusation  from  which  infamy  or  dishonor  may  result  to  the 
parent,  except  it  be  for  an  offence  against  the  kuig^,  L.  4.  tit.  7.  P.  6. 
[L  4.  tit.  7.  P.  6J.  2d,  Practising  witchcraft,  sorcery,  or  keeping 
company  with  those  who  do  (if  it  be  that  there  are  any  persons  of 
soch  description).  3d,  Adultery  of  the  son  with  the  wife  ^  of  the 
fiuher.  4th,  Not  giving  bail  or  security  for  the  father,  if  imprisoned 
for  debt  5th,  Prevenling  a  parent  from  making  a  testament,  L.  4. 
tit  7.  P.  6.  [  L.  4.  tit  7.  P.  6].  6th,  Clandestine  marriage  of  children, 
L  1.  tit  1.  lib.  5.  Rec.  [L.  3.  t  2.  lib.  10.  Nov.  Rec]  7th,  Thedaugh- 
ter  who  also  prostitutes  herself  may  be  disinherited;  but  not  if  she 
does  it  after  twenty-five  years  of  age,  and  in  consequence  of  her 
fiither  not  having  endeavored  to  get  her  married,  L.  5.  tit.  7.  P.  6. 
JL  5.  tit  7.  P.  6.].  8th,  The  son  also  who  does  not  take  care  of  his 
insane  or  disabled  father  may  be  disinherited  by  the  judge  or  by  his 
liBither,if  he  returns  to  a  sound  state  of  mind,  L.  5.  tit  7.  P.  6.  [L.  5. 
tit  7.  P.  6.]  It  is  to  be  observed  that  these  two  cases  do  not  include 
persons  under  eighteen  years  of  age,  L.  6.  tit.  7.  P.  6.  [L.  6.  tit.  7.  P.  6. 
9th,  So  may  the  child  and  near  relations  who  will  not  redeem  the 
parent  from  captivity,  whose  property  in  this  case  ought  to  be  sold 

^  This  qooUtton  from  the  Fuero  Real  teems  erroneous;  the  law  cited  from  the  PartU 
'it* however,  folly  sopports  the  text 

*  Or,  in  English  legal  phraseology,  more  properly,  devisees,  or  legatees. 

■  Or  commonwealth. 

^  That  i^  the  stcp»motber  of  the  son,  or  any  woman  who  is  the  concubine  of  his  father 
8eeL4.tit7.P.a 
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by  the  diocesan  for  the  redemption  of  captives.  10th,  Finally -"S  the 
person  who  abandons  the  catholic  religion'"  may  be  disinherited, 
L.  7.  tit.  7.  P.  6.  [L.  7.  tit.  7.  P.  6]. 

§  3.  For  the  same  causes,  and'  under  the  same  disposition  of  law, 
with  the  exception  of  thd  2d,  4th,  6th,  and  7th,  may  children  disin- 
herit their  parents  and  other  ascendants  as  expressed  by  L.  11.  tit  7. 
P.  6.  [L.  11.  tit.  7.  P.  6.] 

§  4.  Brothers  may  disinherit  expressly  or  tacitly;  that  is,  naming 
their  brothers  and  other  relations  of  the  collateral  line  with  cause  or 
without  it;  but  there  is  this  diflference,  that  in  disinheriting  them  with- 
out cause,  if  the  testator  appoint  as  heir  a  man  of  infamous  or  bad 
character,**  this  appointment  will  not  be  valid,  and  the  brother  or  re- 
lation shall  inherit;  but  if  there  be  a  just  cause  expressed,  the  will 
cannot  be  set  aside.  These  just  causes  are  reduced  to  the  attempting 
or  the  committing  something  against  the  life  of  the  testator,  or  in  de- 
terioration of  his  property,^  L.  12.  tit  7.  P.  6.  [L.  12.  tit  7.  P.  6.] 

§  5.  Besides  what  has  been  mentioned,  there  are  other  causes  for 
which  generally  an  heir  ought  to  lose  the  inheritance  of  the  deceased, 
which  are,  1st,  If  the  heir  should  enter  on  the  inheritance  before  pre- 
[  113  ]  ferring  a  charge  or  accusation  (querella)  to  the  judge  of 
the  death  of  the  deceased  testator,  caused  by  those  of  his  family;  or 
if  it  were  committed  by  a  stranger,  and  he  should  not  prefer  the  charge 
within  five  years,  L.  13.  tit  7.  P.  6.  \L.  13.  tit  7.  P.  6.],  and  L.  II. 
tit  8.  lib.  5.  Rec.^*  [L.  11.  tit  20.  lib.  10.  Nov.  Rec],  which  is  not 
understood  with  regard  to  minors,  L.  11.  tit  8.  lib.  5.  Rec.  [L.  11.  tit. 
20.  lib.  10.  Nov.  Rec],  nor  as  to  the  heir  who,  after  having  made  the 
complaint  or  accusation,  should  desist  from  it,  L.  15.  tit  7.  P.  6.  [L. 
15.  tit  7.  P.  6.]  2d,  If  it  be  evident  who  killed  the  testator,  and  the 
heir  should  open  the  will  without  accusing  them,  L.  1 3.  tit.  7.  P.  6. 
[L.  13.  tit  7.  P.  6.]  3d,  The  alleging  the  will  in  which  he  was 
established  heir  to  be  a  false  instrument,  whether  he  do  it  as  party  or 
advocate,  unless  it  be  in  his  quality  of  fiscal,  or  as  the  guardian  of 
any  minor,  L.  13.  tit  7.  P.  6.  4th,  The  delivering  the  inheritance  to 
one  prohibited  by  law  to  receive  it,  although  it  be  at  the  request  of 

<i  L.  5.  tit  7.  P.  6.  mentions,  as  causes  of  disinherison  by  fiither,  his  8on*s  fighting 
with  another  man,  or  with  beasts,  for  money. 

42  Or  beeomes  heretic.  It  is  to  be  hoped  that  the  severity  of  this  law  is  not  enforced , 
bat  that  it  is  obsolete  in  practice,  and  will  not  in  the  present  state  of  liberal  feeling*  ia 
Spain  be  long  allowed  to  remain  on  the  statute  book:  the  last  part  of  the  law  gives  the  pro. 
perty  of  a  lay  person  who  is,  and  whose  relations  to  the  tenth  degree  are  heretics,  to  the 
crown;  and  if  such  person  be  a  elerigo  to  the  church,  if  it  should  claim  within  a  year 
after  the  person  is  declared  a  heretic,  and  on  default  of  such  claim  by  the  church,  the 
property  goes  totiie  crown.  See  L.  7.  tit  7.  P.  6.  N.  R  This  note  was  written  during 
the  existence  of  the  Cortes  in  Spain. 

tf  Or  had  been  a  slave  of  the  testator,  or  one  that  he  had  emancipated;  and  it  seeras 
thA  difference  mentioned,  only  takes  place  with  respect  to  brothers  of  the  testator,  and 
not  other  collateral  relations;  for  the  latter  cannot,  in  any  case,  prefer  a  complaint  against 
the  will.    See  L.  12.  tit  7.  P.  6.,  cited,  and  L.  2.  tit  8.  P.  6. 

4*  That  is  to  say,  the  greater  part  of  it    See  L.  12.  tit  7.  P.  6^  cited. 

^  Which  last  cited  law  requires,  in  order  to  produce  such  effect  the  murderer  to  be 
known  to  the  heir,  and  that  he  be  in  the  country;  and  the  heir  to  be  able  or  wealthy  enough 
{podero$o)  to  proeecute  for  the  murder.    See  L.  U.  tit  20.  lib.  10.  Nov.  Roc 
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the  testator,  because  he  then  loses  the  right  which  he  may  have,  L. 
13.  tit  7.  P.  6.  [L.  13.  tit.  7.  P.  6.] 

When  for  any  of  these  causes  the  heir  loses  or  forfeits  the  inheri- 
tance, it  devolves  to  the  exchequer  {camara)y  L.  13.  tit.  7.  P.  6.,  and 
L  11.  tit  8.  lib.  5.  Rec.  [L.  13.  tit  7.  P.  6.,  and  L.  11.  tit  20.  lib.  10. 
NoF.  Rec.],  the  collector  (recaudador)  of  which  shall  be  obliged  to 
fulfil  the  will  of  the  testator  in  regard  of  the  other  part  of  the  will, 
reserving  the  fourth  for  the  king,  which  must  be  paid  out  of  the  lega- 
cies (mandas)  when  the  rest  of  the  property  shall  not  be  sufficient, 
L  16.  tit  7.  P.  6.  [L.  16.  tit  7.  P.  6.];  see  L.  17.  tit  7.  P.  6.  [L.  17. 
tit  7.  P.  6.]  We  are  not  aware  that  this  is  practised  in  the  present 
day. 

Cap.  4.  As  the  persons  who  are  established  heirs  are  bound  to 
prove  the  cause  which  intervened  or  existed  to  justify  the  disinheri- 
son, it  follows;  1st,  That  the  necessary  (forzosos)  heirs  have  a  right 
to  allege  before  the  judge  their  complaint  inofficiosi  testamenti; 
which  is  nothing  more  than  a  complaint  preferred  against  the  testa- 
ment made  contrary  to  the  duties  of  piety  and  aflfection,  L.  1 .  tit.  8. 
P.  6.  [L.  1.  tit  8.  P.  6.]  2d,  That  parents  may  be  wanting  in  their 
dmy  either  by  improperly  disinheriting  their  necessary  heirs  or  by 
omitting  them  in  their  wiU,^  L.  1.  tit  8.  P.  6.  [L.  1.  tit  8.  P.  6.]  3d, 
That  in  either  case  all  those  we  have  mentioned  may  complain,  L.  1. 
tit.  8.  P.  6.  4th,  That  brothers  can  only  do  it  when  the  person  ap- 
pointed heir  is  of  bad  character;  although  it  will  be  sufficient  to  leave 
a  legacy  to  collateral  relations  to  prevent  their  being  able  to  complain 
again^  such  an  appointment,^  L.  2.  tit  8.  P.  6.  [L.  2.  tit.  8.  P.  6.] 

This  complaint  cannot  be  preferred,  1st,  after  the  expiration  [  1 14  ] 
of  five  years  from  the  period  the  heir  entered  on  the  inheritance, 
unless  the  complainant  be  under  twenty-five  years  of  age,  when  he 
w  allowed  four  years  after  his  coming  of  age  to  prefer  it,  L.  4.  tit.  8. 
P.  6.  [L.  4.  tit  8.  P.  6.]  2d,  In  the  case  where  the  necessary  heir 
approves  the  testament  by  which  he  was  disinherited,  L.  6.  tit  8.  P. 
6.  [L.  6.  tit  8.  P.  6.] 

The  effect  of  this  suit  is  to  deprive  the  person  established  heir  of 
the  inheritance,  and  to  give  to  him  who  hath  preferred  a  just  com- 

*  It  iDij  be  well  here  to  notice  the  difference  between  express  and  tacit  disinherison 
or  omiisioo,  which  last  is  termed  praterition^  as  cicarlj  pointed  out  in  L.  1.  tit  8.  P.  6. 
hen  cited.  It  would  appear  by  this  law,  and  also  by  L.  10.  tit.  7.  P.  6.,  that  it  is  not  ne* 
ttsnry  for  the  heir  forzo90,  actually  passed  by,  praltritutt  to  prefer  the  complaint  tno/*. 
/ciost  ttttanunti;  but  that  on  account  of  sucii  pretention^  the  will  is,  tpto  jure^  null  and 
void  in  respect  of  the  legitima  of  such  necessary  heir,  akhough  the  bequests,  Slc,  in  the 
will  would  hold  g^ood,  in  so  far  as  tliey  did  not  trencii  on  the  legitima  of  the  necessary 
heir,  the  institution  of  this  complaint  bein^  only  requisite  on  tlie  part  of  the  heir/orzoso, 
^ho  is  expressly  disinherited  with  or  without  cause.  See  Or,  Lop.  Gl.  9.  and  10.  L.  1. 
tit  8.  P.  64  and  also  Gom,  var,  ret.  Cap.  11.  de  9ve.  eont.  Test.  numb.  1.  35.  36.  dec.  L. 
1.  tit.  Id.  lib.  10.  Nov.  Rec  Axevedo  on  L.  1.  lit  4.  lib.  5.  Rec.  numb.  94  to  97.  and  numb. 
106.  L.  7.  til.  8.  P.  6.  and  61.  7.  Greg.  Lop.  on  said  last  law. 

«7  This  is  not  required  by  the  law  cited  in  the  text,  nor  by  any  other  that  has  come 
vtthin  my  research;  nor  yet  does  it  in  any  way  affect  .the  right  of  brothers  to  the  advan- 
tage given  them  in  the  law  cited,  and  in  the  case  mentioned- in  the  text 
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plaint;  unless  the  former  be  brother  of  or  related  in  the  same  degree 
to  the  latter,  who  in  such  case  must  have  his  proportion,  but  in  other 
respects  the  will  remains  valid,  L.  7.  tit.  8.  P.  6.  [L.  7.  tit.  8.  P.  6.] 
The  reason  of  this  last  is,  that  the  institution  or  appointment  of  an 
heir  is  not  an  indispensable  circumstance  to  the  validity  of  a  will  or 
testament,  L.  1.  tit.  4.  lib.  5.  Rec.  [L.  1.  tit,  18.  lib.  10.  Nov.  Rec.] 
whence  it  arises  that  if  the  testator  hath  omitted  any  child  or  neces- 
sary heir,  the  testament  is  invalid  or  set  aside  in  that  part  which  may 
relate  to  such  heir  and  subsists  in  regard  to  the  other  parts,  L.  1.  tit. 
4-  lib.  5.  Rec.  [L.  1.  tit  18.  lib.  10.  Nov.  Rec] 
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TITLE  IV. 

OF  THE  DELIVERY  AND  DIVISION  OP  THE  INHERITANCE,  AND  OP 
SUCCESSION  AB  INTESTATO. 

h  order  to  know  to  whom  delivery  of  the  inheritance  is  to  [  1 16  ] 
be  given,  publication  of  the  will  is  made,  for  which  purpose  those 
inlerested  appear  before  the  judge  presenting  a  petition,  praying, 
that  the  witnesses  may  be  ordered  to  acknowledge  their  signatures: 
immediately  the  will  is  opened*  by  the  escribanOy  and  those  who  are 
found  to  be  interested  accept  plainly  with  benefit  of  inventory,  or 
reject  the  inheritance.*  The  testament  or  will  must  be  presented 
before  the  judge  within  a  month  after  the  death  of  the  testator,  L. 
14.  tit.  4.  lib.  5.  Rec*  [L.  5.  tit.  18.  lib.  10.  Nov.  Rec.];  but  if  it  was 
not  executed  before  an  escribano,  and  only  before  seven  witnesses, 
as  prescribed  by  LI.  1.  and  2.  tit.  4.  lib.  5.  Rec.  [LI.  1.  and  2.  tit.  18. 
lib.  10.  Nov.  Rec],  the  will  or  writing  is  presented  to  the  judge;  and 
the  witnesses  being  examined  it  is  ordered  to  be  protocoled. 

Cap.  1.  Delivery  is  the  corporal  seisin  or  possession  which  the 
heir  receives  of  the  property  that  belongs  to  him,  L.  1.  tit.  14.  P.  6. 
[L  1.  tit  14.  P.  6.]  The  delivery  of  property  or  dominion  (propie- 
dad)  is  distinct  from  that  of  possession;  and  this  last  is  never  denied 
or  refused,  when  it  is  demanded  in  virtue  of  the  hereditary  appoint- 
ment, ahhough  there  may  be  another  who  opposes  it,  unless  the  pos- 
sessor shall  desire  to  allege  his  reasons;  or  provided  the  other  pro- 
doces  an  equal  hereditary  appointment;  in  which  case  they  ought  to 
be  heard,  and  the  possession  adjudged  to  him  who  has  best  right,  LI. 
2.  and  3.  tit.  14.  P.  6.  [LI.  2.  and  3.  tit.  14.  P.  6.]  The  delivery  of 
property  or  dominion  comprehends  not  only  the  property  which  the 
testator  possessed  when  he  died,  but  also  the  existing  fruits  or  pro- 
duce (fruios),  which  ought  to  be  ordered  to  be  restored  to  the  heir, 
LL  4, 5,  6,  and  7.  tit  14.  P.  6.^  [LI.  4,  5,  6,  and  7.  tit  14.  P.  6.] 

'  Bj  the  Judge,  before  the  witneseen  and  the  eserihavo^  ond  read  and  published  by  the 
Ittter,  according  to  Palaeio$,  In  regard  to  Trinidad,  vide  additional  rules,  Court  of  First 
Instance  of  Cml  Jurisdiction  on  Tci>tamcntarj  proceedings,  March  22d,  1823;  and  as  to 
lertigcation  of  wills,  vide  Order  in  Council,  8th  June,  1816,  Append.  N.  and  M. 

'  Or  may  demand  time  to  consider  and  advise  whether  they  will  iccept  or  reject  it 
See  Bre,  tit  G.  P.  6.  and  LL  1.  and  2.  ibid,  which  last  points  out  the  time  allowed  ior  such 
ddibtratioQ. 

'  And  for  this  law,  tlic  executor  who  omits  to  do  so,  loses  any  bequest  or  legacy  that 
aaay  be  beqoeaUied  to  him  by  the  will.  And  in  case  of  there  not  being  any,  he  is  liable 
in  damages  to  the  party  injured  by  his  neglect,  and  to  the  rayroent  of  2,000  WMravtdi* 
fiir  the  use  of  the  crown  (cavMTa\  L.  5.  tit.  18.  lib.  10.  Nov.  Rec 

^  The  first  three  of  these  laws  apply  and  point  out  the  different  consequences  as  to 
racfa  restitution  with  regard  to  the  person  who  possessed  h9va  fidt^  and  him  who  pos- 
acncd  noZa  fidt;  the  last  cited  law  relates  to  prescription  as  against  the  heir  entitled. 
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§  2.  The  things  belonging  to  the  inheritance  are  verified  by  the 
inventory,  which  is  an  account  in  writing  taken  of  the  property  of 
the  deceased,  L.  5.  tit.  6.  P.  6.;  [L.  5.  tit.  6.  P.  6.;]  all  those  must 
,  make  it  who  are  obliged  to  give  an  account  of  the  inheritance  before 
an  escribano  and  >^itnesses  within  thirty  days'  after  notice  hath  been 
lad  of  the  inheritance,  and  must  be  finished  within  three  months  at 
'  117  ]  most,  if  the  property  be  in  the  same  place;  but  if  it  should 
ie  at  a  distance,  the  term  may  be  prorogued  to  a  year  or  more*  ac- 
cording to  the  circumstances,  L.  5.  tit.  6.  P.  6.,  and  L.  100.  tit.  18.  P. 
3.  [L.  5.  tit.  6.  P.  6.,  L.  100.  tit.  18.  P.  3.] 

This  instrument,  or  account  in  writing,  may  be  well  termed  a 
benefit  J  because  many  are  the  benefits  which  the  heir  derives  from 
it;  the  most  remarkable  among  .them  are,  1st,  That  the  heir  cannot 
be  sued  for  more  than  the  amount  or  value  of  the  property  which  he 
inherits,  LI.  5,  7,  and  10.  tit.  6.  P.  6.  [LI.  5,  7,  and  10.  tit.  6.  P.  6.] 
2d,  That  no  suit  can  be  instituted  during  the  time  it  is  forming,^  L.  7. 
tit.  6.  P.  6.  [L.  7.  tit.  6.  P.  6'.] 

If  the  renunciation  be  made,  the  inheritance  cannot  be  demanded; 
but  if  the  heir  were  a  minor,  he  has  a  term  of  three  years  to  retract, 
LI.  18.  and  20.  tit.  6.  P.  6.»  [LI.  18.  and  20.  tit.  6.  P.  6.] 

Cap.  2.  As  there  are  oftentimes  two  or  more  persons  appointed 
heirs  by  a  testament,  between  whom  a  division  of  the  inheritance 
must  be  made,  it  is  necessary  to  know  that  partition  is  a  division 
which  men  make  among  them  of  the  things  which  they  have  in 
common  by  inheritance,  or  by  any  other  cause,  L.  1.  tit  15.  P.  G.  [L. 
1.  tit.  15.  P.  6.] 

This  partition,  1st,  Ought  to  be  made  between  the  heirs  named  in 
the  will.  2d,  Of  the  things  which  were  the  property  of  the  testator. 
3d,  Before  a  competent  judge. 

From  the  first  it  is  deduced,  1st,  That  either  of  the  heirs  may 
require  partition  of  the  property,  L.  2.  tit.  15.  P.  6.  [L.  2.  tit.  15.  P. 
6.]  2d,  That  all  the  property,  except  the  fifth  and  the  third,  if  there 
should  be  any,  is  divided  between  them  in  equal  parts.  This  ap- 
pears from  the  whole  of  Tit.  6.  Ub.  5.  Rec.^  [Tit.  6.  and  20.  lib.  10. 
Nov.  Rec]  3d,  That  the  papers  or  deeds  be  in  the  possession  of 
the  principal  fieir,  or  of  whomsoever  the  testator  shall  name,.  LI.  7. 
and  8.  tit.  15.  P.  6.  [LI.  7.  and  8;  tit.  15.  P.  6.] 

To  the  second  principle  belongs  the  collation  or  manifestation 
(colacion)  of  property ;  which  the  Partidas  call  amqjonamientOy^^ 

s  Tliat  it,  it  must  be  begun  within  that  time. 

6  Beyond  or  exclusive  of  the  three  months  first  allowed;  and  the  inventory  mast  be 
si{]rned  by  the  heir.     L.  100  tit  18.  P.  3.,  cited,  gives  the  form  of  such  inventory,  6lc, 

7  It  would  seem  $ecu»  for  funeral  expenses,  dec.  See  Greg,  Lop.  Gl.  7.,  or  L.  7.  tit  6. 
P.  6. 

8  Qtttfre,  If  he  be  a  minor,  if  he  have  not  four  years  after  he  come  of  age.  L.  20.  tit 
6.  P.  6.,  says,  that  he  has  three  years  allowed  hira  to  retract,  if  the  renunciation  be  made 
after  he  is  twenty.five,  provided  the  property  be  not  in  the  meantime  alienated. 

»  See  LI.  lit  21.  lib.  10.  Nov.  Rec. 

10  Palacio9  oo  this,  (note,)  says,  that  no  where  docs  he  find  that  amojtmamienlo  signifies 
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which  takes  place  among  brothers,  L.  3.  tit.  15.  P.  6.  [L.  3.  tit  15. 
P.  6.]  Into  this  collation  are  to  be  brought,  1st,  The  merchandise 
which  either  of  the  brotliers  may  have  gained  with  the  propehy  or 
money  {caudal)  of  the  father  during  the  time  he  was  under  his 
lather's  power,  L.  3.  tit.  15.  P.  6.  2d,  The  doiCy  arras,  and  other 
donations  which  they  may  have  received  from  the  father,  [  118  ] 
which  are  imputed  or  counted  in  the  lawful  share  (Jegiiima)  or  por- 
tion which  should  belong  to  such  child  of  the  inheritance  of  its 
felher,  ^zev.  d  la  L.  9.  tit.  6.  lib.  5.  Rec.  n.  1.;  [L.  9.  tit.  6.  lib.  10. 
Nov.  Rec. ;]  but  these  dotes  and  donations,  if  they  are  inofficious, 
that  is,  exceeding  the  fifth  and  third  of  melioration,  {de  mtjoriaj) 
and  the  said  lawful  share"  ouf  ht  to  be  returned  to  the  heirs,  in  order 
to  be  divided  anxong  them,  L.  3.  tit.  8.  lib.  5.  Rec.;  [L.  5.  tit.  3/  lib. 
10.  Nov.  Rec.;]  which  alters  LI.  3.  and  4.  tit.  5.  P.  6.,  and  explains 
LL  9.  and  10.  tit  6.  lib.  5.  Rec.  [LI.  9.  and  10.  tit  6.  lib.  10.  Nov.  Rec] 
In  order  to  prove  dole  inofficious,  attention  is  had  to  the  value  of 
the  property  at  the  time  of  establishing  or  paying  it,  or  at  the  time  of 
the  death  of  him  who  gave  it,  according  to  the  election  of  the  child 
to  whom  it  was  left ;  and  in  regard  of  other  donations,  consideration 
is  had  to  the  value  of  the  property  at  the  time  of  the  death  of  him 
who  made  them,  L.  3.  tit  8.  lib.  5.  Rec.  [L.  5.  tit  3.  lib.  10.  Nov. 
Rec.]  3d,  The  dote  which  any  one  might  give  to  the  father,  in  con- 
aderation  of  his  child,  is  not  brought  into  collation,  but  shall  be  the 
property  of  the  child,  L.  6.  tit  15.  P.  6.  [L.  6.  tit  15.  P.  6.]  jSzevedo 
dia  L.  3.  tit  8.  lib.  5.  Rec.  n.  27.^*  [L.  5.  tit  3.  lib.  10.  Nov.  Rec] 
4th,  The  debts  which  the  son  contracted  in  the  life  of  the  father  by 
his  command,  or  which  were  converted  to  his  use,  or  brought  into  coK 
hiion,  L.  6.  tit  15.  P.  6.  [L.  6.  tit  15.  P.  6.]  The  property  acquired 
in  war,  {bienes  castrenses,)  adventitious  property,  or  that  acquired  by 
industry,  are  the  particular  property  of  the  child  who  acquired  them, 
and  do  not  enter  into  the  common  mass  of  property  which  must  be 
divided,  L.  5.  tit  15.  P.  6.  [L.  5.  tit  15.  P.  6.]  6th,  Neither  are  the 
9ams{gastos)  which  the  father  expended  in  the  particular  instruction 
or  education  (enseftanza)  of  each  child  included  in  this  mass,  L.  5. 
tit  15.  P.  6.  7th,  The  heir  who  may  gather  the  fruits  or  products  of 
the  inheritance  is  obliged  to  bring  them  into  collation,  provided  the 
inaprovements  {mejoras)  and  expehse  he  made  or  was  at  in  the 
^thering  the  fruits  shall  be  restored  to  him,  L.  6.  tit  15.  P.  6.  [L.  6. 
tit  15.  P.  6.]  8th,  The  things  which  are  unlawfully  acquired  do 
not  enter  into  collationj  and  are  to  be  restored  to  their  owners;  and 


ctZscira  ie  biauM :  bat  that  the  word  is  osed  in  the  Partidas  to  desisfnate  the  boondariee 
or  Umiu  of  estates  bj  means  of  land-marks ;  and  he  refers  to  L.  30.  tit  14«  P.  7.:  and  also 
Id  tit  15.  P.  6.:  1  suppose  L.  20.  of  said  title  is  particularly  meant  ' 

"  See  L.  6.  tit  3.  lib.  10.  Nov.  Rec,  which  regulated,  &€.  the  qaantity  or  amount  of 
dt^  kc  allowed  to  be  given  by  parents  to  their  daaghters  by  way  of  marriage  por- 

ti0BS,ft,C 

**  This  hst  quotation  b  incorrect 
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if  they  are  not  to  be  found,  shall  be  employed  for  the  good  of  the 
soul  of  the  testator,  L.  2.  tit  15.  P.  6.  [L.  2.  tit.  15.  P.  6.] 

According  to  the  third  principle  the  judge  before  whom  this  parti- 
tion must  be  made,  must  be  the  judge  of  the  place  where  the  property 
to  be  divided  is  situate,  L.  10.  tit.  15.  P.  6.  [L.  10.  tit.  15.  P.  6.] 
Hence  it  is,  1st,  That  the  things  which  by  their  nature  cannot  be  di- 
vided, ought  to  be  valued  and  assigned  to  one  of  the  heirs,  so  that  the 
value  in  money  may  be  divided  equally  among  all,  L.  10.  tit.  15.  P.  6« 
[  119  ]  [L.  10.  tit  15.  P.  6.]  2d,  The  judge  ought  to  determine  cau- 
ses which  may  be  agitated  among  the  heirs  respecting  the  bounda- 
ries of  the  estates,  L.  10.  tit.  15.  P.  6.  3d,  He  ought,  officially,  after 
the  partition  is  made,  to  oblige  each  heir  to  warrant  (dar  eviccion)  to 
the  01  her  the  part  of  the  inheritance  which  might  be  assigned  him,  to 
indemnify  or  make  satisfaction  to  him  in  case  he  should  be  deprived 
of  it  at  law;  but  if  the  testator  shall  assign  to  the  heirs  their  particular 

?arts  or  shares,  they  are  not  obliged  to  make  this  mutual  warranty  ", 
..  9.  tit  15.  P.  6.  [L.  9.  tit  15.  P.  6.] 

Cap.  3.  Whenever  the  intention  of  the  deceased  is  not  expressed  or 
declared,  by  reason  of  his  not  having  made  a  testament,  or  if  the  one 
made  by  him  be  not  valid  as  explained  by  L.  1.  tit  13.  P.  6.",  [L.  1. 
tit  13.  P.  6.],  the  relations  of  preferable  lineage  and  degree  of  kin- 
dred succeed. 

§  1.  Kindred  (s^rado)  is  a  body  (manera)  of  different  persons,  who 
are  united  by  kin,  L.  3.  tit  6.  P.  4.  Lineage  {tinea)  is  the  ordained 
union  of  persons  who  hold  one  with  the  other,  as  chains  descending 
from  one  root,  and  make  among  themselves  different  or  separate 
degree  of  kindred,  L.  2.  tit  6.  P.  4.  [L.  2.  tit  6.  P.  4.] 

There  are  three  kinds;  the  right  ascending  line  as  father,  grand- 
father, &c;  the  right  descending  line  as  child,  grandchild,  &c.,  and 
the  transversal  or  collateral  line,  which  begins  with  brotliers,  and 
descends  by  their  children. 

By  the  civil  law,  there  are  as  many  degrees  in  the  right  line,  as 
there  are  persons,  taking  away  one,  which  is  the  root  from  whence 
they  spring,  and  thus  the  grandson  is  in  the  second  degree  in  respect 
of  the  grandfather,  and  in  this  our  law  agrees  with  the  canon.  In 
the  collateral  line  there  is  a  difference,  for  the  law  of  the  laity  observes 
the  same  rule  in  the  computation  of  degrees  as  in  the  right  line;  and 
the  canon  counts  as  many  degrees  between  the  collaterals  as  the  per- 
son the  most  remote  is  removed  or  distant  from  the  common  root, 
which  will  be  made  evident  from  the  following  example.  John  is 
the  father  of  James,  and  he  the  uncle  by  kindred  (/to  carnal)  of 
Peter.  James  and  Peter  are  distant  from  each  other  three  degrees:  by 
the  civil  law,  because  three  persons  are  reckoned,  taking  away  the 

w  ThiP,  it  is  prcsamod,  must  be  taken  with  w)ma  qaalification:  it  nii|rht  happen,  th«t 
the  hoirto  whom  any  particular  part  of  the  parent's  estate  was  devised,  m\fr\\t  be  evicted 
by  reason  of  the  defect  of  such  ancestor's  title,  and  be  thus  deprived  of  his  UgUima  or 
legal  share  of  the  parent's  property.    See  Grtg.  lap.  Gl.  3.  on  the  law  cited  in  toe  text 

14  See  alio  L.  1.  tit.  Id.  lib.  10. 'Nov.  Rec. 
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root  from  which  they  both  spring,  which  is  John;  and  by  the  canon 
law  they  are  only  distant  two  degrees,  because  Peter  is  distant  so 
many  from  his  grandfather  John,  in  respect  of  whom  he  is  more 
remote  than  James  is.  So  one  brother  is  in  the  second  degree 
of  kindred  in  respect  of  another  brother  by  the  civil  law,  and  in  the 
first  by  the  canon. 

§2.  In  successions^  ab  i/?/^.^/a/o,  the  descendants  hold  the  [120] 
first  place,  and  among  them  children,  without  regard  to  sex,  inherit  the 
property  of  the  deceased  ^^  L.  3.  tit.  13.  P.  6.  [L.  3.  tit.  13.  P.  6.] 
As  in  the  right  line  the  right  representation  ^*  takes  place,  it  hence 
arises,  1st,  That  if  a  person  dies  without  testament,  leaving  a  child, 
and  a  grandchild,  the  child  of  a  deceased  son  or  daughter,  the  child 
and  the  grandchild  will  succeed  and  inherit  equally,  because  the 
grandchild  represents  the  person  of  its  father,  L.  3  lit.  13.  P.  6.  [L  3. 
tit.  13.  P.  6.]  2d,  ITiat  if  there  were  many  grandchildren  as  they 
represent  only  one  person,  they  will  succeed  to  one  half  of  the  inhe- 
ritance, reserving  the  other  half  for  their  uncle,  or  the  child  of  tho 
deceased,  which  is  called  succession  in  stirpem.  3d,  That  if  the 
person  dying  intestate,  shall  leave  a  grandchild,  the  child  of  his  son  " 
who  is  dead  and  three  or  more  grandchildren  of  another  son  also 
deceased,  the  latter  will  succeed  to  one  half  of  the  property  of  their 
grandfather  jointly  with  their  cousin;  because  although  they  be  many, 
tbey  represent  the  sole  person  of  their  father,  L.  3.  tit.  1 3.  P.  6.  [L. 
S.tit  13.  P.  6.] 

§  .'i  As  it  happens  that  there  are  bastards  and  children  born  from 
an  incestuous  and  condemned  (donado)  intercourse  of  the  same  father 
with  a  different  mother,  or  on  the  contrary,  it  must  be  observed,  1st, 
That  no  bastard  inherits  without  being  first  legitimated,  L.  17.  tit.  6. 
Kb.  3.  Fuero  Real,  J^zevedo  d  la  L.  7.  tit.  8.  lib.  5.  Rec.  n.  7.  [L.  5. 
tit.  20.  lib.  10.  Nov.  Rec.]  2d,  That  even  after  being  legitimated, 
they  cannot  succeed,  if  there  be  lawful  children,  L.  10.  tit.  8.  lib.  5. 
Rec.  [L.  7.  tit.  20.  lib.  10.  Nov.  Rec]  3d,  That  illegitimate  children 
TOcceed  to  their  mother  in  default  of  lawful  ones,  and  are  preferred 
to  ascendants,  because  the  mother  is  clear  or  certain,  but  not  the 
fether.  There  is  an  exception  with  respect  to  children  born  from  a 
condemned  (dariado)  intercourse,  where  the  mother  by  such  inter- 
course or  connection  deserves  the  punishment  of  death,"  L.  7.  tit.  8. 
Hb.  5.  Rec  [L.  5.  tit.  20.  lib.  10.  Nov.  Rec.];   by  which  LI.  8,  9, 10, 

■  L.  7.  tit  13.  p.  6.  says,  a  wife  shaH  bo  entitled  to  a  fourth  of  hasband*6  property  at 
kit  decease,  not  exceading  100  libra$  de  oro^  provided  ishe  be  poor,  without  dote^  &c 
Bot  having  wherewithal  to  live  decently,  althouj|rh  there  are  nccesaory  heirs  of  deceased: 
aad  Gr,  Lop.  gll.  on  this  law  says,  the  rule  extends  to  a  husband  in  like  case;  perhaps, 
tkii  miy  be  considered  in  the  light  of  an  alimentary  allowance  to  the  party. 

1*  Polociot  (note  2)  observes,  that  this  is  understood  of  the  rijrht  descending  line,  for 
tlttt  in  respect  of  the  right  ascending  line  there  is  no  right  of  representation. 

^  It  most  be  always  kept  in  mind  that,  by  the  Spanish  law  of  descents  or  succession  of 
F"P^y»  «inal  regard  it  had  to  both  sexes. 

"  And  also  with  respect  to  children  of  the  clergy,  friars,  and  professed  nuns,  where 
^  mother  does  not  incor  such  punishinent 
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and  11.  tit.  13.  P.  6.  [LI.  8,  9, 10,  and  11.  tit  13.  P.  6.],  are  repealed, 
or  cease. 

In  default  of  descendants,  ascendants  succeed  or  inherit;  and  being 
those  who  ascend  by  the  right  oc  direct  line,  it  follows,  1st,  That  if 
there  are  no  children,  grandchildren,  &c.,  the  parents  succeed;  and 
in  default  of  them,  grandparents,  on  thcspart  of  the  father  and  of  the 
mother,  without  distinction  of  paternal,  maternal,  and  ganandal 
property,*®  L.  4.  tit  13.  P.  6.  [L.  4.  tit  13.  P.  6.],  which  is  not  in 
[  121  ]  force,  where  L.  10.  tit  6.  lib.  3.  Fuero  Real  is  observed; 
according  to  which,  the  paternal  ascendants  alone  inherit  the  pro- 
perty on  the  part  of  the  father,  and  the  maternal  that  on  the  part  of 
the  mother,^  Lopez  &  la  L.  4.  tit  13.  Part  6.  Glos.  2.  2d,  That  in 
the  grandparents  there  exbts  the  right  of  representation  from  the 
fethers  who  were  to  inherit  from  their  children,  if  they  had  lived; 
and,  therefore,  the  grandchild  dying,  its  grandparents  will  inherit  its 
property,  the  father  being  dead,"  L.  4.  tit.  13.  P.  6.  [L.  4.  tit  13.  P. 
6.]  3d,  That  the  brother  does  not  succeed  to  the  brother,  if  there  be 
ascendants,  L.  4.  tit  8.  Ub.  5.  Rec.  [L.  2.  tit  20.  lib.  10.  Nov.  Rec.] 
which  repeals,  as  to  this  part,  L.  4.  tit  13.  P.  6.  4th,  That  ascen- 
dants succeed  to  their  bastard  children,  when  once  legitimated.  §  5.  It 
appears  from  what  has  been  said,  that  in  default  of  descendants  and 
ascendants,  collaterals,  or  persons  related  by  blood,  begin  to  succeed. 
In  this  line  are  preferred  brothers  and  their  children,  or  the  nephews 
and  nieces  of  the  deceased;  so  that  the  nephews^  being  many,  suc- 
ceed equally  with  their  uncle,  or  in  stirpeniy  L.  5.  tit  1 3.  P.  6.  and 
L.  5.  tit.  8.  Ub.  5.  Rec  [L.  2.  tit.  20.  lib.  10.  Nov.  Rec.];  but  the 
nephews  will  divide  among  themselves  per  capita^  the  portion  which 
belongs  to  them.**  2d,  The  brothers  and  nephews,  on  the  part  of  the 
father  alone,  or  of  the  mother,  do  not  succeed,  if  there  be  brothers  on 
both  parts,  L.  5.  tit  8.  lib.  5.  Rec.  [L.  2.  tit  20.  lib.  10.  Nov.  Rec] 
3d,  The  brothers  of  the  father  alone  inherit  the  property  on  the  part 
of  the  father;  and  so  respectively,  the  brothers  on  the  part  of  the 
mother;  and  they  will  inherit  equally  the  property  acquired  by  any 
other  cause,  L.  6.  tit  13.  P.  6.  [L.  6.  tit.  13.  P.  6.]  In  default  of 
brothers  of  the  deceased  and  of  his  lineage,  the  cousins  of  the  de- 
ceased and  their  lineage  are  admitted  to  the  succession,  by  reason  of 
nearest  relationship.** 

In  default  of  descendants,  ascendants,  and  collaterals,  the  crown, 
or  exchequer  {la  real  camara),  succeeds  to  the  property  of  an  intes- 

<•  Equally,  and  8i>c  L.  1.  tit  20.  lib.  10.  Nov.  Reo. 

»  Equally  with  respect  to  ganancial  property,  by  the  law  oF  the  Puero  ISmZ,  cited. 

X  See  note  16.  p.  128.  ante,  Palacio9  bore  adds,  that  the  grandparents  do  not  inherit 
from  their  grandchildren  by  rij^bt  of  representation,  but  as  bcin^  nearest  of  kin;  and 
Instances  that  if  a  child  were  to  die,  with  direct  descendants,  ana  without  a  father,  but 
leaving  a  mother,  she  would  inherit  in  exclusion  of  the  paternal  grandfatlier,  though  each 
were  living. 

>2  Palacio9  properly  obsoryes,  if  the  fathers  of  such  nephews  be  dead,  bat  not  othcrwiM. 

»  As  representing  their  deceased  father. 

M  That  iS|  the  nearest  relation  in  Buch  case  succeeds. 
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tate,  L.  12.  tit.  8.  lib,  5.  Rec^  [L.  1.  tit.  22.  lib.  10.  Nov.  Rec.];  if 
within  a  year,  the  parties  interested  do  not  appear;**  so  that  the  cog- 
nisance (conoicimienlo)  of  the  said  property  belongs  to  the  ordinary 
judges,  CSdula  of  9th  October^  nee.*' 

§  6.  In  order  to  remedy  the  abuse,  which  was  observed  when  the 
case  of  succession  [ab  intestato)  happened,  by  the  secular  or  eccle- 
siastical judges  interfering  to  take  possession  of  the  property  under 
the  pretence  of  making  an  inventory,  or  of  disposing  of  the  fifth  of 
it  for  the  soul  of  the  deceased,  it  was  ordered  by  Royal  Or  din.  of  2d 
Ftbruary,  17e6,«»  [L.  14.  tit  20.  lib.  10.  Nov.  Rec],  that  thence- 
forward no  judge  should  take  possession  of  the  property  of  intestates, 
but  that  it  should  be  delivered  entire  to  the  heirs,  conformably  [  122  ] 
with  what  is  laid  down  in  L.  10.  tit.  4.  lib.  5.  Rec.»  [L.  13.  tit.  20. 
lib.  10.  Nov.  Rec],  who  are  to  dispose  of  the  fifth  for  the  above- 
mentioned  purpose;  and  if  they  omit  to  do  it  within  the  year,  they 
may  be  compelled  thereto  by  the  judges.  It  is  also  provided  by  LI. 
2.  and  3.  tit  9.  lib.  1.  Rec.  [L.  3.  tit  20.  lib.  10.  Nov.  Rec],  that  the 
orders  of  "  Trinidad  and  Mereed^^  may  not  obtain  the  uncertain 
legacies  {mandas  inciertas),  nor  the  fifths  of  the  property  of  those 
who  die  ab  intestato^  leaving  relations  within  the  fourth  degree. 

«  L  6.tit.  13.  P.  6.  says,  as  does  also  L.  23.  tit  11.  P.  4.,  that  in  defaolt  of  such,  husband 
and  wife  may  succeed  to  one  another;  md€  also  Pax.  Prax,  1.  T.  p.  125,  n.  1.  and  9^  hot 
the  bw  quoted  in  the  text  is  later  than  the  laws  of  the  Pariidas  referred  to,  although  it 
cooliiDs  no  express  repeal  of  the  provision  in  the  laws  of  the  partidas. 

*  This  does  not  form  any  part  of  L.  1.  tit.  22.  lib.  10.  Nov.  Rec,  as  it  would  seem  to 
io  from  the  text,  but  is  part  of  L.  2.  ibid.;  which  directs  eosaa  mottreneas  to  bo  delivered 
to  the  judge  of  the  plaoe  or  jurisdiction  where  found;  and  if  onclaiiacd  within  a  year,  do* 
darev  them  forfeited  to  the  crown  {eamara), 

»  Abta  I.  tit.  22.  lib.  10.  Nov.  Rec. 

»  See  L.  14.  tit  20.  lib.  10.  Nov.  Reo. 

»  Btid. 
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TITLE  V. 

OP  SUBSTITUTIONS,  ENTAILS,  AND  LE6ACIBS. 

[  126  "I  The  succession  ab  inlestaio  and  that  by  testament  being 
already  known,  it  remains  for  us  to  explain  here  the  other  things 
which,  as  accessary  thereto,  testators  are  wont  to  express  or  declare 
in  their  last  wills. 

Cap.  1.  Substitute  is  another  heir  who  is  established  by  the  maker 
of  the  will,  in  the  second,  third,  fourth,  &c.,  degree  after  the  first  heir, 
L.  i.  tit.  5.  P.  6.  [L.  1.  tit.  5.  P.  6.];  this  is  established  by  substitu- 
tion* vti/gar,  pupiliar,  exemplar^  and  Jidei  commissary.  Vulgar 
substitution  takes  place  when  the  substitute  is  appointed,  in  case  the 
heir  will  not^r  cannot  be  such,  L.  1.  tit.  5.  P.  6.  [L.  1.  tit.  5.  P.  6.] 
Substitution  ^t//7e7tor)  is  only  appointed  to  the  male  minor  under 
fourteen  and  me  female  under  twelve  years  of  age,  being  under  the 
pairia  poleslady  LI.  1.  and  5.  tit.  5.  P.  6.  [LI.  1.  and  5.  tit.  5.  P.  6.] 
Similar  to  this  is  the  substitution  exemplary  or  quasi  pupiliar,  by 
which  the  father  appomts  an  heir  to  his  child  if  he  dies  mad,  L.  1. 
tit.  5.  P.  6.  [L.  1.  tit.  5.  P.  6.]  Substitution  {fidei  commisariaf  is 
made  by  giving  it  in  trust  [poniendo  en  fe)  to  some  one  appointed 
heir,^  to  hold  the  inheritance  for  a  given  time,  that  he  may  deliver  it 
afterwards  to  another,  L.  14  tit.  5.  P.  6.  [L.  14.  tit.  5.  P.  6.] 

As  the  end  or  object  of  these  substitutions  is  that  the  testator  may 
not  remain  without  heirs  by  the  death  or  unwillingness  to  accept  of 
the  person  named  or  instituted,  it  is  understood  that  the  first  event 
being  expressed  in  any  substitution,  the  other  is  also  considered  as 
expressed,  L.  2.  tit.  5.  P.  6.  [L.  2.  tit.  5.  P.  6.] 

The  substitution  is  to  be  subject  to  the  rules  which,  according  to 
our  laws,  testators  ought  to  observe  in  establishing  an  heir;  because 
the  former  not  being  at  liberty  to  establish  or  institute  whomsoever 
they  please,  neither  can  they  appoint  a  substitute  but  to  their  imme- 
diate successor. 

This  idea  being  formed,  the  following  consequences  are  drawn  from 
it:  1st,  That  as  there  are  necessary,  and  discretionary,  or  arbitrary 
{arbitrarios)  heirs,  so  there  are  also  necessary  and  discretionary  sub- 
[  127  ]  stitutes. ;  2d,  That  necessary  substitutions  ought  always  to- 
be  appointed  when  there  are  necessary  heirs;  and  discretionary  ones 
only  in  default  of  them,  or  as  to  the  remnant  of  the  fifth  of  the  pro- 

1  Or  conditional  Institution.  Vide  Halifax  Roman  Late,  p.  38.  39.  42.  and  43.  Irt 
Browne,  Civil  Law,  c.  1.  p.  331.  noto  109.;  and  Wood,  Civil  Law,  Book  2.  ch.  4.  p.  187. 
to  189. 

>  Has  only  plnce  as  to  heredero$  exiranoB;  vide  Ist  vol.  Febr.  ad.  p.  76.  n.  111.:  alio 
L.  1.  tit.  18.  lib.  10.  Nov.  Rec 

»  Trustee. 
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perty,  the  free  disposal  of  which  is  left  to  the  testator;  or  rather  as  to 
a  third  of  it  if  he  substitutes  from  among  his  children,  ascendants,  &c. 
Sd,  That  for  the  creation  of  the  first  the  rules  only  apply  which  we 
ha?e  pointed  out  for  the  appointment  of  heir,  and  many  laws  of  the 
5th  tit  6th  partiday  only  take  place  in  regard  of  the  second,  as  having 
their  rise  from  the  Roman  law,  which  allowed  to  the  testator  more 
liberty  as  to  the  disposal  of  his  property.     4th,  That  the  substitution 

fiipillar  of  the  adopted  child  of  which  L.  9.  tit.  5.  P.  6.  [L.  9.  tit  15. 
'.  6]  speaks,  takes  place  in  the  case  where  he  may  succeed  to  his 
adoptive  father.  5th,  That  although  the  male  minor  of  fourteen,  or 
female  of  twelve,  enters  into  puberty  or  on  the  inheritance,  in  case  of 
their  death  the  substitute  will  succeed,  provided  he  is  next  of  kin; 
whence  we  may  infer,  that  not  only  does  the  vulgar  substitution  com- 
prehend the  pupillar,  as  says  L.  5.  tit  5.  P.  6.  [L.  5.  tit  5.  P.  6.],  but 
that  also  does  the  pvpillar  comprehend  in  this  sense  the  vuigar;^  and 
thos  neither  the  puberty  of  the  minor  nor  the  possession  {incorpora- 
mienlo)  of  the  inheritance  ought  to  be  counted  among  the  modes  of 
putting  an  end  to  the  necessary  substitution;  but  as  well  the  vulgar 
as  the  pitpillar  is  at  an  end  by  the  death  of  the  substitute,  or  the 
Dearest  relation  of  the  heir  being  alive.  6th,  The  same  ought  to  be 
applied  to  the  exemplary  or  quasi  pupillar  substitution,  with  th« 
difference  that,  with  regard  to  that  which  puberty  produces  in  the 
pupillar,  the  prudence  or  sanity  of  the  person  who  was  mad  pro- 
duces in  the  exemplary  or  quasi  pupillary.  Discretionary  or  arbi- 
trary substitutions  belong  to  entails*  (mayorazgos)  which  being  pecu- 
liar to  our  nation,**  form  the  principal  object  of  this  chapter. 

Cap.  2.  Entail  (mayorazgo),  is  the  right  of  succeeding  to  the  pro- 
perty which  is  left,  with  the  condition  of  its  being  perpetuated  in  the 
family,  so  that  it  may  pass  to  each  first  born  by  reason  of  succession, 
Molina  de  Hisj),  primogen.  lib.  1.  cap.  1.  n.  22. 

§!./>.  Gaspar  de  Criales^  in  the  referred  to  order,  or  carlo,  of 
1646.  p.  3a,  proves  that,  in  his  time,  the  most  ancient  private  intails 
did  not  exceed  three  hundred  years  in  establishment;  and  [  128  ] 
shows,  in  his  dissertation  on  it,  how  prejudicial  their  establishment 
has  been  to  the  state  of  husbandry  or  agriculture,  and  to  population. 

It  is  a  common  opinion,  that  the  origin  and  rule  of  these  entails 
must  be  looked  for  in  the  ancient  succession  of  the  kingdom,  before 

*  Vidt  Halifax,  Rom,  Law,  p.  38.  notes. 

»  Pnd,  p.  39.  n.  67. 
•  *  Cotaib  arc  as  cummon,  ot  least  as  well  known,  in  Enj^land,  &efiui  in  Spain.  In  the 
latter  cooBtry,  the  fatore  creation  of  them  ia  pruhibitcd;  and  tho  whole  doctrine  re^pcct- 
in^  their  ettabltshment  rendered  of  little  aae  or  regard,  by  the  alteration  of  tho  old  rulea, 
as  applyin|  to  thof>c  now  in  existence  in  Spain,  under  a  law  recently  passed  by  the  Cortes 
on  the  sobject  As  ref^ards  Trinidad,  the  laws  of  Spain,  in  ibrce  in  that  island  at  its  oon- 
qaest  by  the  British  arms,  are  observed,  except  in  so  fur  as  they  have  been  since  repealed 
or  altered  by  his  Majetdy:  but  as  respects  the  law  of  Mayoraxgoa^  no  ehan^  has  taken 
pUee.  Tlie  rules,  tliereibre,  in  Uio  text,  fully  appl^  in  the  case  of  property  which  may 
be  in  that  sitoatioa  in  the  island,  although  it  is  believed  there  is  very  little,  if  any,  there 
so  circocnstaQCod. 

JV.  B.  This  note  was  written  in  the  oomoienoement  of  1821. 
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it  was  altered  by  n^uto  5.  tit.  7.  lib.  5.  Rec.  [L.  5.  tit.  1.  lib.  3.  Nov. 
Rec],  and  which  is  laid  down  in  L.  2.  tit.  15.  P.  2.  [L.  2.  tit.  15.  P.  2. 
in  these  words:  ''The  wise  and  enlightened  considered  it  right,  that 
no  one  should  have  the  sovereignty  of  these  kingdoms  but  the  eldest 
son,  after  the  death  of  his  father.  And,  to  prevent  many  evils  which 
might  happen,  or  be  committed,  they  determined  that  those  of  the 
direct  line  should  always  inhent  the  dominion  or  sovereignty  of  the 
kingdom;  and  thence  they  established,  that  if  there  was  a  son,  and 
he  would  not  have  it,  the  eldest  daughter  should  inherit  the  kingdom. 
And  they  also  ordered,  that  if  the  eldest  son  should  die  before  he  in- 
herited, and  should  leave  a  son  or  daughter  of  his  lawful  wife,  he  or 
she  should  inherit,  and  no  other.  But  if  all  these  should  fail  or  die, 
the  nearest  relation  ought  to  inherit  the  kingdom,  being  a  man  fit  for 
it  {seyendo  home  para  ellu)^  and  not  having  done  any  thing  for  which 
he  deserved  to  lose  it.^ 

§  2.  Hence  have  resulted  the  two  kinds  of  entails^  regular  and 
irregular.  The  regular  is  that  in  which  the  inheritance  descends 
according  to  the  ancient  order  of  succession  in  the  kingdom.  The 
irregular  is  understood  that  in  which  the  succession  varies,  Roxas 
de  Incomp.  Part.  1.  c.  6.  §  1.  n.  21.  and  22.  Molina  affirms,  lib.  2. 
c.  2.  n.  19.,  that  entails  followed  the  order  of  the  succession  of  the 
kingdom,  until  by  L.  13.  tit.  7.  lib.  5.  Rec.  [L.  8.  tit.  17.  lib.  10.  Nov. 
Rec]  it  was  ordained,  that  the  females  of  nearest  lineage  and  kindred 
{de  mfjor  linea  y  grado)  should  not  be  considered  excluded,  and 
should  be  preferred  to  more  remote  males,  unless  the  testator  disposed 
otherwise,  excluding  females  clearly  and  distinctly,  without  conjec- 
tures being  sufficient  for  the  purpose. 

§  3.  Entails  are  founded  or  established  upon  testament  or  by 
contract  The  first  must  be  reduced  to  writing;  but  this  is  not 
necessary  with  respect  to  the  second,*  Molhuiy  lib.  2.  c.  8.  It  follows 
from  this,  1st,  That  the  entail  made  by  way  of  contract  cannot  be 
revoked,  if  possession  of  the  property  hath  been  delivered,  or  it  hath 
been  made  for  an  onerous  cause,  or  consideration,  as  marriage,  &c.,  nor 
[  129  ]  even  that  which  is  made  by  last  will,  if  the  writing  hath  been 
delivered  {si  se  entrego  la  escriiura)]  although  under  such  circum- 
stances both  may  be  varied  by  the  royal  permission,  L.  4.  tit  7.  lib.  5. 
Rec.  [L.4.  tit.  17.  lib.  10.  Nov.  Rec]  2d,  That  persons  who  cannot 
6ontract,  nor  make  wills,  cannot  found  or  establish  entails.  3d,  That 
the  son  de  familias  (under  the  patria  potestas),  shall  not  be  able  to 
do  it  without  the  permission  of  his  father,  excepting  it  be  of  property 
acquired  by  him  in  war  (bienes  castrenses).    With  respect  to  the 

7  This  rale  of  deteent  or  tueoeasioii  is  conformable  with  the  laws  of  England. 

*  PtUaeioi  on  this  (n.  I.)  observes,  that  iHs/tna,  in  the  sanie  chapter,  S,  says,  be  had 
never  seen  any  mayomzgo  foondcd  without  writing  or  deed;  and  that  with  respect  to 
those  founded  with  the  royal  permission,  a  writing  or  deed  is  necessary  ibr  the  proof  of 
this  license:  that  as  at  the  present  day  no  wutyorazgo  can  be  established  without  the  rojral 
license,  by  L.  12.  tit  17.  lib.  10.  Nov.  Rec,  it  is  seen  that  a  writing  or  deed  is  Decoatarj  in 
•U  mayoraxgoi  or  entails. 
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power  of  a  person  of  a  religious  order  to  do  so,  see  Molina^  lib.  4.  c. 
9.  a  num.  53.  From  what  has  been  said  in  the  antecedent  title,  with 
respect  to  the  lawful  share  {/e^ifima)  of  descendants  and  ascendants, 
it  is  understood  that  the  royal  permission  is  necessary  to  found  or 
establish  an  entail  of  all  a  person's  property  by  reason  of  the  pre- 
judice which  ensues  to  the  necessary  [forzosos)  heirs.  Hence  it  is 
deduced,  1st,  That  the  founder  should  assign  to  the  rest  of  his  chil- 
dren dole  and  competent  aliment,  Molina,  lib.  2.  c.  1.  n.  26.;  and  this 
obligation  to  furnish  dole  and  aliment  passes  to  the  successors  of  the 
entail,  as  Molina  explains  L.  2.  c.  15.  and  16  2d,  That  if  all  the 
children  give  theu*  voluntary  consent  {twforzado),  the  entail  may  be 
founded  without  the  royal  permission,  Molina,  lib.  2.  c.  3.  Sd,  That 
the  instruction  or  information^  should  precede  the  royal  license,  unless 
the  entail  already  founded  is  approved,  L.  3.  tit,  7.  lib.  5.  Hec.  [L.  2. 
tit  17.  lib.  10.  Nov.  Rec]  4lh.  That  in  order  to  found  an  entail  of 
the  remnant  of  the  fifth  and  the  third,  the  royal  permission  is  not 
necessary,  L.  11.  tit.  6.  lib.  5.  Rec.*<»  [L.  11.  tit  6.  lib.  10  Nov.  Rec] 
5th,  That  if  the  founder  have  only  one  son,  as  he  necessarily  suc- 
ceeds to  the  third,  he  shall  not  be  able  to  burthen  it  (gfvwarle) 
without  the  royal  permission,  although  this  exception  must  be  under- 
stood with  some  limitations,  which  may  be  seen  in  Molina,  lib.  2.  c 
11.  a.  n.  4.  al.  9.  6th,  That  husband  and  wife  may  institute  an  entail 
without  license,  of  that  property  of  which  they  may  freely  dispose, 
Molina,  lib.  1.  c.  7.  7th,  That  the  priest  (prelado)  may  found  it  of 
his  patrimonial  property,  and  of  no  other,  Molina,  lib.  2.  c.  10. 

The  founder  is  at  liberty  to  impose  any  reasonable  conditions 
which  he  may  think  fit  And  thus,  1st,  If  any  one  is  ap-  [  130  ] 
pointed  on  condition  of  doing  a  specific  thing,  and  not  otherwise,  if 
he  does  not  perform  it,  he  is  understood  not  to  be  appointed,  and 
must  restore  the  fruits  of  the  estate.  2d,  That  a  condition  that  the 
grantee  shall  marry  such  a  one  of  such  a  family  may  be  imposed. 
See  Moli?ia,  lib.  2.  c.  12.  d  num.  34.  and  all  c.  13. 

§  4.  On  the  similitude  of  private  entails  with  the  succession  of  the 
crown,  are  founded  the  following  principles.  1st,  That  every  entail 
be  indivisible,  passing  from  one  first-bom  to  another.  2d,  That  this 
indivisibility  follow  the  certain  order  of  succession.  3d,  That  the 
entails  be  perpetual  in  the  family  of  the  founder.  From  the  first  prin- 
ciple, which  is  found  confirmed  by  Molina,  lib.  1.  ell.,  it  follows,  that 
in  the  succession,  or  among  the  issue,  the  first-born  is  preferred,  unless 
be  be  illegitimate  (espurio),  Molina,  lib.  3.c.  1.;  but  in  case  of  doubt, 
as  when  it  cannot  be  declared  which  of  two  sons  was  first  born,  a 
division"  is  admitted,  L.  2.  tit  33.  P.  7.  [L  2.  tit  33.  P.  7.J 


*  Required,  it  is  presumed,  by  L.  12.  tit  17.  lib.  10.  Nov.  Rec,  respecting  the  Taloe  of 
tbe  property  to  be  entailed,  the  rank  or  condition  of  the  family  pC  the  intended  founder, 
kc   See  this  hw. 

*•  See  sIm  L  12.  tit  17.  lib.  10.  Nov.  Rec 
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This  preference  of  primogeniture  is  wanting  or  omitted.  1st,  When 
the  first-born  is  legitimated,  and  there  are  lawful  children,"  Molina, 
lib.  3.  c.  2.  2d,  When  he  is  a  monk,  clergyman,"  or  friar,  Roxas, 
Part.  7.  c.  5.  3d,  By  the  incompatibility  of  the  family  name  and 
arms,  if  it  be  prohibited  to  have  them  mixed  with  others,  Molina, 
lib.  2.  c.  14.  num.  16.  4th,  When  two  entails  are  incompatible  by 
reason  of  their  value,  according  to  L.  7.  tit.  7.  lib.  5.  Rec,  [L.  7.  tit.  17. 
lib.  10.  Nov.  Rec]  which  enacts  that  if,  by  way  or  reason  of  mar- 
riage, two  entails  are  united,  the  value  of  one  of  which  is  above  two 
millions  mara vedis,  the  eldest  son  may  succeed  only  to  one  of  the  two 
at  his  election,  and  the  other  passes  to  the  second  son;  and  if  there 
should  be  only  one  son,  or  a  daughter,  he  or  she  may  hold  them  both 
for  life;  and  if  either  hasitwo  sons,  or  a  son  and  a  daughter,  they  are 
divided  as  above,  notwithstanding  any  clauses  and  appointments 
whatsoever  in  the  creation  of  the  entails,  upon  the  disposhion  of 
which,  see  Roxas  throughout  all  Part.  8.,  who  asserts,  in  Cap.  1.  num. 
68.,  that  the  law  in  question  takes  effect  when  two  entails  of  the  above 
tenor  are  united  by  way  of  succession  or  inheritance.  5ih,  The  first- 
born is  excluded  when  he  caused  the  death  of  the  last  possessor, 
Molina^  lib.  2.  c.  2. 

As  the'entail,  by  reason  of  its  indivisibility,  must  devolve  to  only 
[  131  ]  one  person,  it  hence  arises,  that  the  two  rules  invented  by 
the  interpreters  of  the  Roman  law  do  not  apply,  namely,  1st,  That 
two  appointed  jointly,  E.  G.,  John  and  James,  succeed  or  inherit 
equally.  2d,  That  the  disjunctive  resolves  itself  into  the  copulative, 
E.  G.,  Andrew  or  Peter  is  equivalent  to  Andrew  and  Peter,  Molina, 
lib.  1.  c.  6.  from  num.  4.  to  7. 

According  to  the  order  of  succession  which  ought  to  be  followed 
tinder  this  indivisibility,  the  kinds  of  lineage,  regard  to  which  is  had 
in  entails, should  be  understood,  and  they  are  the  following;  1st,  The 
substantial  line  {linea  de  svbstancia)  is  that  which  comprehends 
ascendants,  descendants,  and  collaterals,  without  distinction  of  males 
or  females ;  the  preference  taking  place  between  them  according  to 
kindred  or  age,  Roxas,  Part.  1.  cap.  6.  §  2.  Hence  it  is,  1st,  That 
the  son  bom  before  the  father  acquired  the  entail,  succeeds  in  pre- 
ference to  the  son  who  was  born  after,  Roxas j  Part.  1.  cap.  6.  §  3. 
2d,  That  the  son  legitimated  by  the  subsequent  marriage  is  counted 
of  the  substantial  line  to  enable  him  to  succeed  to  the  entail,  Roxas, 
ibid.  §  5.;  but  not  those  legitimated  by  rescript,  which  does  not  take 
away  the  right  that  another  might  possess,  Roxas,  ibid.  §  6.;  to  whom 
ought  to  be  added  Molina^  lib.  4.  cap.  3.  who  refers  to  different 
opinions  upon  the  subject.  3d,  Natural  children  are  not  of  this  line, 
• 

i<  Palaeiot  (note  1)  says,  that  when  the  firstborn  is  le^^itimated  by  a  subsequent 
marriage,  and  has  been  legiiimatcd  before  the  birth  of  the  other  legitimate  children  (of 
sach  marriage  it  is  to  be  presumed),  what  is  here  stated  by  the  text  docs  not  take  plaoe. 

I'  The  same  learned  professor  also  observes,  that  a  clergyman  (clerigo)  is  not  passed 
by,  unless  expressly  excluded  by  the  founder;  for  that  there  is  no  law,  practice,  or  reason, 
which  ezoiudet  the  clergy  from  such  entails. 
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U9xas^  Part.  I.  cap.  6.  §  9.;  where  he  lays  down  the  limitations. 
4th,  That  in  the  collateral  line,  the  brother  of  the  last  possessor,  on 
the  part  of  the  father  and  mother,  although  younger,  is  preferred  to 
the  elder  brother,  who  is  so  only  on  the  part  of  the  father,  by  reason 
of  the  greater  kindred  or  relationship,  Boxas,  ibid.  §  12. 

2d,  The  actual  or  effective  line,  is  that  which  the  possessor  of  the 
entail  occupies  as  lawful  successor,  RoxaSyXh'xA,  §  13. 

3d,  The  habitual,  or  accustomed  line,  is  that  which  the  first-bom 
constitutes  or  establishes,  immediately  as  he  is  bom,  for  his  descen- 
dants, /?aa?cr*,  ibid.  §  13.;  whence  it  is  deduced,  that  although  he  die, 
if  he  leaves  a  son,  or  other  descendants,  they  shall  succeed  as  repre- 
senting the  father  in  preference  to  their  uncle,  unless  the  founder 
should  make  any  other  direction,  L.  5.  tit.  7.  lib.  5.  Rec;  [L.  5.  tit. 
17.  lib.  10.  Nov.  Rec.;]  in  which  case  it  is  necessary  that  the  [  132  ] 
▼ill  of  the  testator  be  clear  and  distinct,  L.  14.  tit  7.  lib.  5.  Rec.  [L. 
9.  tit.  17.  lib.  10.  Nov.  Rec.]  Of  this  right  of  representation  Molina 
speaks,  lib.  1.  cap.  6,  7,  and  8. 

4th,  The  line  of  tme  and  absolute  consanguinity  by  the  father's 
side"  {cognation)  is  that  by  which  only  males  are  called  to  the  suc- 
cession ;  E.  G  ,  male  to  male,  {varon  de  varon,)  or  males  succeed, 
and  not  females,  &c. ;  and,  in  this  case,  every  female  is  ex- 
daded,  although  she  be  first  bora,  and  male  to  male  is  preferred, 
although  he  may  be  of  a  more  remote  line  or  kindred,  Roxas,  Part. 
1.  cap.  6.  §  22.  Besides  this,  every  female  is  understood  to  be  ex- 
cluded who  might  possibly  impede  or  obstruct  the  succession  of  the 
agnati;  and  the  woman  related  by  the  father's  side,  (agnada,) 
through  whose  means  the  succession  would  pass  to  the  cognati,^' 
(eognadosy)  Molina,  lib.  1.  cap.  6.  num.  38,  39,  and  40.  It  is  to  be 
observed,  that  by  the  insertion  of  the  clause  "  suceda  por  linea 
matculina,^^  the  female  daughter  of  the  male  is  understood  as  ap- 
pointed or  entailed  in  the  regular  entail,  (mayorazgo  regular,)  but 
not  in  that  of  tale  male,  {de  agnacion,)  Roxas,  ibid.  §  23. 

5th,  Tail  male  special  {tinea  de  agnacion  limitada)  is  that  in 
which  the  estate  in  tail  male  {agnacion)  is  limited  to  certain  per- 
sons, degrees,  &c.,  {gradoa,)  E.  G.,  the  descendants  of  Peter  in  tail 
male. 

6th^  The  line  of  agnation  artificial  {linea  de  artijiciosa  agnacion) 
is  composed  of  females,  descendants  of  males. 

7th,  The  line  of  quality  {linea  de  qualidad)  is  composed  of  the 
persons  who  obtain  the  particular  qualification  required  by  the 
founder,  E.  G.,  of  Doctor,  &c.     Roxas,  Part  1.  cap.  6.  §  20. 

8th,  The  line  of  simple  masculinity  is  composed  of  males  of  any 
quality  or  condition,  Roxas,  ibid.  §  22.  • 

9th,  The  line  elective  comprehends  the  persons  elected  by  whom- 
soever may  have  the  power  to  elect,  Roxas,  ibid.  §  21.    This  line 

M  Kaitate  in  tail  male  iifencral. 

^  lu  the  cuto,  it  ui  presumed,  of  an  estate  in  tail  female. 
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takes  place  in  elective  entails,  wfien  the  founder  authorises  the  last 
possessor  or  tenant  to  elect  his  successor.  This  election  ought  not  to 
be  made  of  a  bastard.  2d,  It  may  be  changed,  if  it  has  not  taken 
effect.  3d,  It  ought  to  be  made  of  only  one  person.  4th,  And  when 
he  to  who:n  it  belongs  to  elect,  does  not  make  his  election,  the  suc- 
cession devolves  to  his  first-born  son  and  the  rest  of  the  family  of  the 
founder,  Molhuty  lib.  2.  cop.  4.,  who,  in  cap.  5.,  treats  whether  this 
election  must  fall  on  the  most  worthy. 

10th,  The  male  line  {linea  masculina)  is  that  which  begins  with 
[  133  ]  the  male  and  the  tail  female  {feminina)\  that  which  begins 
with  the  female,^^  RoxaSy  Part.  1.  cap.  6.  §  23.  and  24. 

From  all  that  has  becm  said,  the  consequence  is,  that,  with  respect 
to  the  entail  constituted  without  rule  or  condition,  the  succession  is 
regulated  according  to  L.  2.  tit.  15.  P.  2.  [L.  2.  tit.  15.  P.  2.1;  and 
therefore,  the  females  of  the  best  line  and  degree  are  preferred  to  the 
more  remote  males,  L.  13.  til.  7.  lib.  5.  Rec.  [L.  8.  tit.  17.  lib.  10. 
Nov.  Rec]  Molina y  lib.  3.  cap.  3. 

From  the  perpetuity  of  entails  it  is  inferred,  1st,  That  the  succession 
passes  to  all  the  descendants  of  the  founder  2w/?wi7wm,  as  determined 
by  Molina y  lib.  1.  cap.  4.  2d,  That  the  first  heir  or  grantee  named 
[llamadd)^  must  be  appointed  purely,  and  the  others  under  the  con- 
dition of  the  first  not  succeeding,  Molina,  lib.  2.  cap.  12.;  and  there- 
fore in  the  lifetime  of  the  tenant  or  possessor  no  action  can  be 
brought,  in  order  to  its  being  declared  who  the  lawful  successor  is, 
because  an  action  will  not  lay  for  what  is  conditional,  Molina^  lib.  3. 
cap.  14.  3d,  That  the  children  or  issue  conditionally  named,  are 
considered  appointed,  for  otherwise  the  perpetuity  would  fail,  Afa- 
lina,  lib.  1.  cap.  6.  n.  2.  and  3.  4th,  That  the  word  issues  (hijos)^ 
comprehends  the  grandchildren  and  other  descendants  in  injinitumy 
Molina^  lib.  1.  cap.  6.  n.  28.  5th,  1'hat  in  entails  the  issue,  &c.  suc- 
ceed, by  right  of  blood,  and  not  by  hereditary^^  right,  wherefore  the 
possessor  or  tenant  cannot  deprive  his  child  of  the  succession  on  ac- 
count of  ingratitude,  Molina,  lib.  1.  cap.  9.  n.  2.  6th,  That  a  person 
excluded  once,  is  not  considered  perpetually  excluded,  hut  suspended, 
while  those  succeed  who  excluded  him,  Alolijia,  lib.  1.  cap.  6.  n.  22. 
7th,  That  the  proximity  of  relationship  or  kindred  must  be  regarded 
with  respect  to  the  last  possessor  or  tenant,  and  not  the  foundei^  Mo- 
Una,  Ub.  1.  cap.  6.  n.  46.     8th,  That  the  condition  requiring  the  suc- 

»•  Palaciot  mentions  others,  viz:  linea  eoniantiva^  postergada^  defectiva^  femenina^  pa* 
tema^  materna^  and  says  there  nre  morr;  which,  however,  he  docs  not  particularise;  but  he 
very  properly  odds,  that  !hc  whole  only  pervc  to  afford  a  knowledg^c  of  the  nonienclatoro 
of  terms,  and  an  understandiirg*  of  what  others  wish  to  tay  who  attempt  to  explain  them; 
and  that,  ns  for  any  thinj^  rihe,  he  considers  the  subject  somewhat  confused,  and  of  litllo 
or  no  utility.  Ho  concludo-*  by  observing,  that  the  will  of  the  founder,  and  the  laws 
which  regulate,  &c.  the  establishment  ofmnyorazgos^  are  to  be  ronsiiltcd  and  attended  to. 
The  17th  tit.  10th  book  of  the  Nov.  Rec.  treats  of  nutyorazgos^  which  see. 

"  Palaciot  says  (note  1,)  "that  this  is  understood,  when  the  successor  to  the  last  pos- 
sessor, or  tenant,  is  treated  of;  for,  that  if  the  founder  is  spoken  of,  all  succeed  in  respect 
of  him,  by  hereditary  right,  since  they  succeed  by  his  will  and  appointment.** 
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cessoTS  to  bear  the  arms  and  the  name  of  the  family  of  the  founder 
is  valid;  from  which  the  conjecture  of  agnation  is  not  inferred,  Mo- 
Una,  lib.  2.  cap.  14.  n.  9.  9th,  That  all  entails  must  be  created  out 
of,  or  with  respect  to  real  property,  or  personal,  on  the  condition  of 
its  being  sold,  and  real  property  purchased  with  the  proceeds,  M)- 
iinff,  lib.  2.  cap.  10.  13th,  That  the  dominion  {propriedad )  of  the 
entail,  cannot  be  confiscated  for  the  crime  of  the  possessor,  because 
that  would  be  in  prejudice  of  the  successor  and  of  the  perpetuity, 
unless  the  enormity  of  the  crime  demands  that  the  name  or  remem- 
brance of  the  family  should  be  obliterated;  for  which  reason  the 
property  of  those  who,  under  the  title  of  levellers  {comvueros)^  rose 
against  King  Charles  I.  was  confiscated;  but  the  usufruct  [  134  ] 
during  the  life  of  the  possessor  may  be  confiscated;  which  Molina^ 
lib.  4.  cap.  11.,  points  out.  1  lih.  That  when  suspicion  is  entertained 
respecting  bad  conduct  of  the  possessor,  he  ought  to  give  security; 
and  if  he  administers  improperly,  and  destroys  the  property  of  the 
entail,  he  is  bound  to  restore  it  to  the  successor,  Molina^  lib.  1.  cap. 
15.  and  16.  12th,  That  the  possessor  of  the  entail  ought  to  make 
an  inventory  of  the  property,  as  being  for  the  interest  of  the  succes- 
sors, Molina^  Ub.  1.  cap.  28.  13th,  That  upon  the  death  of  one 
possessor,  the  civil  and  natural  possession  passes  instantly  to  the 
imofiediate  successor  by  benefit  of  law,  without  any  act  or  proceed- 
ing, although  another  may  have  taken  possession,"  L.  8.  tit.  7.  lib.  5. 
Rec.  [L.  1.  lit.  24.  lib.  11.  Nov.  Rec."|,  as  explained  by  Molina^  lib. 
3.  cap  12 ,  in  which  case  if  there  arise  suits  for  the  provisional  posses- 
sion of  the  estate  ( pleytos  de  tenuta  y  posesion),  the  parties  are  to  be 
heard  within  fifteen^^  days  without  its  being  admitted  to  prorogue 
this  term,  and,  within  it,  they  may  make  and  prove  their  allegations, 
and  the  council  decide;  and  the  sentence  being  executed,  a  supplica- 
tion (suppiicacion),  is  received  or  allowed  within-  forty  days,  the 
parties  being  bound  or  concluded  by  this  last  sentence,  whether  it  be 
con6rmatory  or  revocatory,  L.  9.  tit.  7.  lib.  5.  Rec.  [L.  2.  tit.  24.  lib. 
11.  Nov.  Rec  ];  for  the  supplication  allowed,  on  giving  security,  &c 
in  fifteen  hundred  doblas,  by  L.  14.  tit.  20.  lib.  4.  Rec.  [L.  16.  tit.  22. 
lib.  1 1.  Nov.  Kec]  is  not  admitted.  This  sentence  is  understood  to  be 
to  put  the  party  in  possession;  for  the  question  regarding  only  the 
property  or  dominion  is  referred  to  the  audiencias,  L.  10.  tit.  7.  Hb.  5. 
Rea  [L.  3.  tit.  24.  Hb.  11.  Nov.  Rec]  According  to  what  has  been 
laid  down,  suits  possessory  and  petitory  are  incompatible**  RoxaSy 
Part  5.  cap.  5. 

**  Whether,  the  law  cited  §ays,  in  the  lifetime,  or  after  the  death  of  the  last  tenant,  or 
whether  f  ach  tenant  may  transfer  the  posHCflsion  to  such  person. 

*  L.3.til.S4.  lib.  10.  Nov.  Rec  says  6fty;  and  Palacios  addf,  that  if  regard  be  paid 
to  L.  6.  lit.  24.  lib.  10.  Not.  Rec^  80  days  arc  allowed  instead  of  50,  and  that  no  suppHca- 
lion  IS  admitted,  with  the  exclusion  of  any  other  remedy  or  recourse,  the  proceedings  only 
beinif  remitted  to  the  avdiencia$  to  determine  on  the  question  of  property,  which  is  borne 
•ot  by  the  last  law  referred  to. 

*  This,  according  to  the  learned  Professor,  is  andrrstood  of  suits  relating  to  mayoraz^ 
gss;  for  in  other  cases,  possessory  and  petitory  causes  may  be  joined. 
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It  is  also  a  property  of  the  perpetuity  of  entails,  that  no  possessor 
can  alienate  the  property:  and  this  prohibition  is  understood,  although 
the  founder  may  not  express  it*',  Molina^  Lib.  4.  cap.  1.  Hence  it 
is  deduced,  1st,  Tliat  neither  can  the  possessor  hypethecate,  or  mort- 
gage the  property,  iV/o/i/m,  lib.  4.  cap.  1.  2(1,  He  cannot  agree  to  an 
accord**  {iransigh')^  nor  to  an  arbitration  respecting  it,  nor  grant  it 
under  lease,  (en  enjiteutis),  nor  let  it  for  a  long  time;  for  all  this 
amounts  to  alienation,  Molina,  L.  4.  cap.  9.  and  lib.  1.  cap.  21.  n.  15. 
3d,  Although  the  possessor  may  not  alienate  the  property,  neverthe- 
less he  has  the  useful  dominion  {dominio  util)y  Molina,  L.  1.  cap.  9. 
4th,  Obtaining  the  royal  permission,  the  possessor  may  alienate  this 
[  135  ]  property.  This  permission  is  not  granted  without  just  causes; 
such  as  the  establishment  of  dole  in  favor  of  the  descendants  of  the 
founder,  Molina,  lib.  4.  cap.  3.  n.  3.  and  from  n.  10.  to  25.*,  and  it 
is  lost  not  by  making  use  of  it  during  ten  years,  Molina,  ibid.  n.  49. 
The  same  author  treats  of  this  permission  at  length,  in  cap.  4, 5.  and  7. 
of  lib.  4.  5th,  The  possessor  may  grant  for  his  life,  the  ttsufrvci  to 
another,  Molina,  lib.  1.  c^p.  20.,  as  also  let  out  the  property,  although 
the  successor  will  not  be  bound  to  o\)serve  the  covenant  of  lease  which 
his  predecessor  made,  Molina,  lib.  1.  cap.  21.,  from  n.  1.  to  6.  6th, 
The  possessor  ought  to  pay  the  expenses,  or  costs  of  suits,  respecting 
the  entail,  Molina,  lib.  1.  cap.  27.  n.  10.  7th,  The  improvements 
made  in  the  entailed  property,  are  free  property,  if  they  can  be  sepa- 
rated, but  not  those  that  are  inseparable,  as  houses,  castles,  &c,  which 
are  an  accretion  to  the  property;  so  that  the  successor  ought  to  ])ay 
nothing  for  them  to  the  heirs  having  a  right  under  the  maker  or  foun- 
der, L.  6.  tit  7.  lib.  5.  Rec.  [L.  6.  tit.  17.  lib.  10.  Nov.  Rec]  Molina , 
lib.  1.  cap.  26.  8th,  The  existing,  or  ungathered  fruits  (frudospen" 
dientes)  must  be  divided  between  the  successor  and  the  heirs  of  the 
last  possessor,  Miilina,\ib,  3.  cap.  11.,  by  reason  that  these  heirs 
ought  to  repair  and  make  good  what  has  been  deteriorated,  or  the 
injury  done  by  the  fault  of  the  last  possessor,  Molina,  lib.  1.  cap.  27. 
n.  1  to  5.  9th,  The  successor  is  bound  for  the  debts  which  his  pre- 
decessor contracted  in  utility  of  the  entailed  property,  and  with  the 
royal  permission;  which  rule,  and  its  limitations,  will  be  seen  iu 
Molina,  lib.  1.  cap.  10.  from  n.  15.  to  28.  But,  if  they  were  con- 
tracted for  the  personal  benefit  of  the  last  tenant  in  tail,  his  successor 
is  not  bound  to  satisfy  them,  unless  he  is  his  heir,  Molina,  ibid,  d  n. 
23.  ad.  Jin. 

Cap.  3.  A  legacy,  or  bequest,  is  a  sort  of  gift  which  the  testator 
leaves  in  his  testament,  or  codicil,  to  some  person,  for  the  love  of  God 
or  of  his  soul,  or  for  the  person  to  whom  it  is  left  to  do  something  ^j 
L.  1.  tit.  9.  P.  6. 

SI  Subsequent  enactments  hnve  determined  the  contrary,  under  certain  limitations  and 
conditions.    See  LI.  16,  17,  18.  1.0,  and  20.,  tit  17.  lib.  10.,  Nov.  Rec. 

^  Vide  Hal,  Rom.  Law^  p.  9.5.,  compromiMMum^  arbitration;  and  tranBactio^  accord. 

>3  See  Fthrero  Adicionudo^  1  torn,  part  1.  c.  I.  §  11  and  12,.  titmanc^f,  irom  p.  ll^.ed. 
6.;  or  Fthrero  Refon/iiado^  1  torn,  part  1.  c  l.§  9  and  10.:  same  title,  p.  141.  ed.  4. 
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§  I.  It  haying  been  before  observed  in  the  Third  Title  of  this  Book, 
that  no  one  can  bequeath,  nor  dispose,  in  favor  of  a  stranger,  or  for 
the  benefit  of  his  soul,  of  more  than  the  fifth  of  his  property,  if  he 
have  necessary  (forzosos)  heirs,  it  is  evident,  1st,  That  if  there  be 
descendants,  the  legacies  cannot  exceed  the  fifth,  of  even  the  third,  if 
it  be  among  children,  L.  11.  tit.  6.  lib.  5.  Rec.  [L.  11.  tit.  6.  lib.  11. 
Nov.  Rec]  2d,  That  if  the  necessary  heirs  are  ascendants,  the  lega- 
cies may  amount  to  the  third  of  the  property,  L.  1.  tit.  6.  lib.  5.  [  136  ] 
Rec  [L.  1.  tit,  6.  lib.  10.  Nov.  Rec]  Under  these  rules,  the  doctrine 
of  legacies  will  be  understood;  which,  being  conformable  to  the  Ro- 
man law,  is  found  collected  in  the  9th  Title,  6lh  Partida^,  without 
the  necessity  of  repeating  it  here. 

§  2.  The  carrying  into  eflfect  the  legacies,  and  the  last  will  of  the 
testator,  is  wont  to  remain  at  the  charge  of  the  executors,  {cabeza- 
kros  6  aibaceasy)  L.  1.  til.  10.  P.  6.,  [L.  1.  tit.  10.  P.  6.,]  who  ought 
to  conform  to  the  rules  touched  upon,  when  there  are  necessary  heirs; 
and  if  the  property  of  the  testator  shall  not  be  sufficient  for  the  pay- 
ment or  fulfilment  of  the  legacies,  each  of  the  legatees  must  sufier  a 
deduction,  pro  raiUj  L.  4.  tit.  5.  lib.  3.  Fuero  Real, 

§  3.  Tliose  who  cannot  be  executors,  are,  1st,  The  friar,  L.  1.^ 
tit  5.  lib.  3.  Fuero  Realy  which  differs  from  L.  2.  tit  10.  P.  6.  [L.  2. 
tit  10.  P.  6.]  2d,  Nor  the  woman,**  the  madman,  the  minor,*'  the 
heretic,"  the  dumb,  the  naturally  deaf,  the  traitor,  {traidor  alevosOj) 
nor  the  person  condemned  to  death,*^  L.  8.  tit  5.  lib.  3.  Fuero  Real. 

The  executors  ought  to  publish  the  testament  within  a  month, 
under  the  penalty  of  losing  their  legacy;  and,  if  there  was  none  left 
them,  of  paying  the  tenth,*^  {diezmo,)  L.  13.  tit  5.  lib.  3.  Fuero 
Real;  and,  moreover,  they  are  obliged  to  fulfil  the  will  of  the  tes- 
tator within  a  year,  at  farthest,  countable  from  the  death  of  the 

M  Tel  the  citing  the  Roman  Law  is  effected  to  be  foond  fkalt  with  bj  the  Spanish 
Law  writers.  See  p.  3.  in  the  preface  to  the  text,  and  what  is  stated  in  p.  44.  of  the  in- 
trodoelioo  to  these  Institutes,  the  translation  of  which,  it  is  regretted,  the  want  of  time 
has  prerented  from  being  prefixed  to  the  translation  of  the  text  It  is  admitted  that  the 
Fiutidas,  which  are  there  said  to  be  the  most  methodical,  national,  legal  code  known  to 
theaethors,  are  composed,  in  great  part,  of  the  Roman  law.  This  admission  was,  how- 
efer,  qoite  soperfliioiis,  as  the  Purtidas  carry  with  them  self^rident  testimony  of  their 
debt  to  the  great  nmster  code,  from  which  they  have  so  largely  and  generally  borrowed. 

^  The  quotation  is  erroneous  rend  L.  8.  t6id. 

^  Althoof  h  L.  8.  tit.  5.  lib.  3.  FuerB  Real^  cited,  excludes  women,  an  addition  to  it 
Mys  that,  by  custom,  which  is  the  best  interpreter  of  laws,  they  may  be  execotrixes ;  and 
tlus  ssems  the  generally  reoei?ed  opinion.    See  Pebrero  to  this  effect 

"  Under  twenty-five  years  of  age ;  bat  again,  by  addition  e  to  the  law  of  the  Fuero 
Mttl,  cited,  it  in  said  that  custom  is,  that  those  under  twenty-five  may  be  executors, 

**  Th'is  may  carry  a  very  extensive  religious  exclusion. 

*  Sbves,  Moors,  and  Jews,  complete  the  catalogue  of  those  excluded  from  the  office  of 
tiaeatort  1^  the  same  law. 

*  The  law,  which  b  L.  14.,  and  not  L.  13.  tit  5.  lib.  3^  Fuero  Real,  intended  to  be 
died,  says,  the  tenth  of  the  legacy ;  but  it  is  difficult  to  discover  how  a  man  could  be 
eooipetted  to  pay  the  tenth  of  notlung:  the  later  enactment,  however,  L.  5.  tit  18.  lib.  10. 
Kofv.  Rec,  presents  no  such  difficulty,  and  says  that  the  executor  having  no  bequest  by 
tbe  win,  shall  pay  the  damage  to  the  party  injured  by  his  omission  or  neglect,  and  two 

'  maravedb  to  the  crown  (cmmarm). 
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testator;   the  act  of  one,  or  more,  in  case  the  whole  cannot  be 

E resent,  {personarloy)  being  valid,  L.  5.^'  tit.  10.  P.  6.  [L.  5.  tit.  10. 
^  6.] 

If  it  should  happen  that  the  executors  are  neglectful  in  complying 
with  their  duty  or  obligation,  they  shall  be  compelled  to  it  by  the 
bishop ;  and  not  \>beying,  he  shall  appoint  other  executors,^  L.  7. 
tit.  10  P.  6.  [L.  7.  tit  10.  P.  6.]  In  default  of  executors,  the  heir  is 
charged  with  giving  effect  to  the  dispositions  of  the  testator,  L.  7. 
tit.  10.  P.  6.  Lastly,  if  through  improper  conduct  or  neglect,  tbe 
will  of  the  deceased  be  not  executed,  the  executors  shall  lose  what 
the  testator  may  have  left  them,  unless  it  be  his  son ;  for  he  ought 
not  to  be  deprived  of  the  lawful  share  {legitima)  to  which  he  is 
entitled  by  nature,  L.  8.  lit.  10.  P.  6.  [L.  8.  tit.  10.  P.  6.]  See  Carpio 
de  Exeeuioribus  Voluntatem  UUimatum.^ 

n  Reid  L.  6. 

^  Administrators  would  be  more  correct 

9S  See  also  Febrero  adicionado,  tom.  I.  pnrt  1.  cap.  1.  §  18.  p.  145  ;  or  Febrero  Refar- 
mado,  tom.  I.  part  1.  cap.  I.  ^  13.  p.  160.,  4fh  edit 

Executors  are  of  three  classes :  Ist,  Lawful,  or  those  entitled  by  law  to  fulfil  tbe  will  of 
tbe  testator.  2d,  Testamentary,  or  tlnise  appointed  by  the  will  of  the  testator.  3d,  Da^ 
(ttMW,  or  thoee  appointed  by  the  judge  or  ordinary,  in  case  of  intestacy  or  absence  of 
Domination  by  the  testator,  to  discharge  the  duties  of  an  executor,  corresponding  to  tbe 
Eofrlish  administrator. 

Testamentary  executors  are  of  two  sorts :  1st,  Universal  or  general,  to  execute  entirely 
the  testamentary  dispositions,  and  to  distribute  the  property  of  the  deceased;  and  2d, 
particular  or  special,  appointed  to  carry  into  effect  some  special  object  or  purpose  of  the 
will. 

The  office  of  executor  is  considered  pious  and  priTrnte,  and  does  nvt  descend  to  tbe 
executor,  or  heir  of  a  deceased  executor,  without  express  direction  or  leave  of  the  ap* 
pointing  testator;  and  even  then  there  are  exceptions,  especially  when  the  executor  has 
Improperly  executed  his  duty  or  trust  No  person  can  be  obliged  to  undertake  the  office 
of  executor;  but  If  one  accepts  or  undertakes  it  expressly  or  tacitly,  he  may  be  eompelled 
to  discharge  the  duties. 

According  to  FehrerB  Adie^  Ist  vol.  p.  152.  n.  257.,  an  executor  is  not  entitled  to 
Salario  or  remuneration  for  discharging  his  office,  as  a  guardian  is,  except  by  the  direc- 
tion or  declared  consent  of  the  testator;  but  it  seems  that  an  allowance  of  this  nature, 
having  reference  to  the  trouble  or  duty  performed  by  the  executor,  may  be  granted  by  the 
judge.  Vide  Carpio  de  Exee^  p.  81.  n.  110.  An  executor  cannot  sell  the  real  property 
of  his  testator,  unlcM  he  be  antlioriRed  by  the  will,  and  then  it  appears  the  sale  must  bu 
by  public  auction.  Vide  L.  62.  tit  18.  P.  3.  It  would  also  seem,  that  a  bequest  or  legacy 
to  an  executor,  is  supposed  to  be  made  coml^inp/atioiie  qfficii^  and  that,  therefore,  if  he 
renounce  the  burthen,  he  loses  the  legacy.  If  a  legacy  or  bequest  be  lefl  among  execu* 
tors,  and  one  of  them  predecease  the  testator,  or  renounce  tbe  office,  his  share,  jure  ac- 
cre§cendi,  is  divided  among  the  surviving  or  aetinir  executors.  Tbe  rule  of  jvs  aecrtMcendi 
may  seem  strictly  to  apply  to  legatees.  See  L  33.  tit  9.  P.  6.:  also  Rifia  de  TVsteat.  p. 
37.  n.  12. :  but  see  also  CotarrubioM^  1  vol  c  18.  §  I.  p.  125.  n.  4. 

In  the  case  of  there  being  only  one  executor  appointed,  and  of  his  predeceasing  the 
testator,  or  renouncing  the  office,  it  is  to  be  suppowd  that  the  bequest  or  legaey  would 
lapse,  and  go  to  the  heir,  or  residuary  legatee  or  devisee. 
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TITLE  VI. 

OF  SERVICES  OR  RIGHTS  (SBRVIDXTMBRES).^ 

Sertices  (servidumbres)  constitute  the  third  right  in  the  [  138  ] 
thing.  They  are  either  real  or  personal;  a  real  right  or  use  is,  the 
right  and  use  which  a  person  has  in  the  buildings  and  lands  of  an* 
other,  to  make  use  of  them  for  the  benefit  or  advantage  of  his  own, 
L.  1.  tit  31.  P.  3.  [L.  1.  tit  31.  P.  3.]  Personal  service,  is,  the  right 
or  use  which  a  person  gains  in  the  things  of  another  for  the  benefit 
or  advantage  of  his  person,  and  not  especially  of  his  lands  or  estate 
(heredad). 

§  1.  Of  real  services,  some  are  peculiar  to  cities  {urbanas)^  and 
others  to  the  country  {rusticas).  The  first,  or  city  senrices,  are  those 
which  some  houses  have  in,  or  with  respect  to  others,  L.  2.  tit.  31. 
P.  3.  [L.  2.  tit  31.  P.  3.];  and  the  latter  those  which  some  estates 
have  in,  or  with  respect  to  other  estates,  L.  3.  tit.  31.  P.  3.  [L.  3.  tit 
31.  P.  3.]  Of  the  first  kind  are,  1st,  The  right  of  placing  a  bad  or 
burthen  upon  the  house  of  one's  neighbor  by  means  of  a  pillar, 
column,  beam,  or  other  thing,  which  may  support  the  building.  2d, 
The  right  of  boring  holes  in  one's  neighbor's  wall  to  place  beams, 
or  to  open  the  windows  to  give  light.*  3d,  The  right  to  let  the  water 
fall  from  one's  roof,  by  means  of  gutters  or  spouts,  upon  the  house 
of  another.  4th,  The  right  to  prevent  one's  neighbor  from  building 
bis  house  higher  than  it  was  at  the  time  the  right  or  use  was  .created 
or  imposed,  in  order  that  he  may  not  obstruct  one's  light,  view,  &c. 
5tb,  The  right  to  have  a  passage  through  the  house  or  yard  of  one's 
neighbors,  to  one's  own  house,  and  other  similar  rights,  L.  2.  tit  31. 
P.  3.  [L.  2  tit.  31.  P.  3.]  What  relates  to  the  height  of  buildings  is 
governed  by  the  municipal  regulations  (estatutoa)  of  the  towns. 

Rural  services  are,  1st,  The  right  of  foot  or  horse  path  (senda),  of 
way  for  narrow  carts  {guia)^  and  of  road  {camino).  The  senda  is 
made  use  of  only  to  go  on  foot  or  on  horseback,  without  driving  ^arts 
(carros)  nor  beasts  of  burthen;  the  guia  to  go  on  alone  qr  £139  ] 
accompanied  with  long  narrow  carts  {carretas),  &c.;  and  the  camino ^ 

>  Vvi€  fiil^M,  Rmu  Ltw,  pw  35.  cap.  3^  and  Wood'$  HaL  Ciw.  Lam,  book  3.  eh.  S. 
^145.  / 

<  Ptlmeim  ol»er?ea  upon  this,  wliat  b  mentioned  by  Greg.  L§p.  Gl  2.  L.  3.  tit  31.  P.  3., 
Ikit  there  is  a  diflferenoe  between  these  two  sorts  of  senrices;  that  in  the  first  (sums 
/eresA*),  the  person  benefiting  by  the  use  of  his  noirhbor's  wall,  to  support  the  borthen, 
m  obfifed  to  repair  the  wall;  whereas,  in  the  second  (l^fnt  tntmtleiidts),  be  is  not  under 
■neb  obligation. 

*  Psississ  (note  1.)  says,  there  b  no  snch  service  as  that  of  guia;  bat  that  the  niral 
MTviess  intended  to  be  here  treated  of,  are  **Ijt9enda  6  derecko  dt  ses<2a,  (a  earttra^ 
vbieh  is  ealled  in  the  text  gmim^  and  **'La  vta  6  eamina^  which  corresponds  with  the  threo 
nfbls  of  way  of  the  Romans:  iUr,  odait,  m. 
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or  road  to  carry  these  and  any  other  things  on.  The  breadth  of  the 
road  (camino)  ought  to  be  regulated  by  the  agreement/  and^not  hav- 
ing been  so  regulated,  ought  to  be  only  eight  feet  wide/  and  sixteen, 
if  there  be  a  turning,  L.  3.  tit.  31.  P.  3.  2d,  The  right  of  conducting 
water  through  another's  land  for  the  purpose  of  irrigation,  as  for 
mills,  &c.;  in  which  case,  the  person  who  has  this  right,  ought  to 
keep  up,  at  his  cost,  the  aqueduct,  drain,  pipes,  or  spouts,  and  to  avoid 
all  injury  to  the  land  through  which  they  shall  pass,  L.  4.  tit.  31.  P.  3. 
[L.  4.  tit.  31.  P.  3.];  and  the  owner  of  the  land  from  which  the  water 
shall  be  taken,  cannot  grant  it  to  another,  to  the  prejudice  of  him  who 
has  the  right,*  L.  5.  tit.  31.  P.  3.  [L.  5.  tit.  31.  P.  3.]  3d,  The  right 
to  drink  out  of  the  spring  or  well  of  another  for  one's  self,  laborers, 
and  beasts  of  labor,  or  cattle,  by  which  is  also  understood  to  be  granted 
tfie  right  of  ingress  and  egress  to  and  from  the  land,  L.  6.  tit  31.  P.  3. 
[L.  6.  tit.  31.  P.  3.]  4th,  The  right  of  feeding  one's  beasts  of  labor 
on  the  meadow  or  pasture  of  another^  L.  6.  tit.  31.  P.  6.  5th,  The 
right  of  taking  limestone,  sand,  stones,  or  other  material,  which  may 
be  found  on  the  land  of  another,  for  the  purpose  of  building  on  one's 
own,  L.  7.  tit.  31.  P.  3.  [L.  7.  tit.  31.  P.  3.],  and  many  others  of  this 
tenor. 

§  2.  Every  service  ought  to  be  charged  or  imposed  upon  or  with 
respect  to  things  which  are  ours,  or  which  we  possess  as  ours,  in  order 
that  they  may  be  of  use  or  benefit  to  the  posterity'  of  another,  L  13. 
tit.  31.  P.  3.  [L.  13.  tit.  31.  P.  3.]  2d,  They  ought  to  be  established 
by  testament,  by  contract,  or  be  acquired  by  prescription,  L.  14.  tit 
31.  P.  3.  3d,  The  service  is  always  united  or  annexed^  to  the  inheri- 
tance or  building  upon  which  it  was  laid,  and  the  right  of  using  it  is 
accessory  to  the  thing  for  the  benefit  of  which  it  was  established,  LI. 
8.  and  12.  tit  31.  P.  3.  [LI.  18.  and  12.  tit  31.  P.  3.]  4th,  They  are 
indivisible,«>  L  9.  tit  31.  P.  3.  [L.  9.  tit  31.  P.  3.] 

From  the  first  principle  it  follows,  1st,  That  every  proprietor  of  a 
thing  may  establish  a  right  on  or  with  respect  to  it;  and  if  there  be 
many  owners,  all  ought  to  agree  either  at  the  time  of  its  establish- 
ment, or  by  subsequent  approbation,  L.  10.  tit  31.  P.  3.  [L.  10.  tit 
31.  P.  3.]  2d,  That  the  tenant  in  fee  (feudatorio)  or  for  life  {posee- 
dor  6  vida)  may  impose  a  service,  L.  11.  tit  31.  P.  3.  [L.  11.  tit.  31. 
P.  3.]  3d,  The  purchaser  may  impose  it  upon  the  thing  which  he 
purchases,  although  it  may  not  have  passed  into  his  possession  with 
the  consent  of  the  seller,  L.  11.  tit.  31  P.  3.  4th,  That  things  are 
not  capable  of  services  which  are  incapable  of  dominion,  as  sacred 
things,  &c.,  L.  13.  tit  31.  P.  3.    5th,  That  these  services  benefit  the 

4  Made  at  the  time  the  ri^ht  was  ffranted. 
6  Stmightwaya.    See  L.  3.  tit  3 1  Fait  3.,  cited. 

«  He  may  if  rant  to  another  the  like  rij^Iit  if  there  be  safficient  water  for  both.    See  the 
exception  at  the  end  of  the  law  cited  in  the  text 
T  Right  of  common  or  paetore. 
'  Or  peraon,  in  the  case  of  personal  eenrices. 

•  if.  Inseparable  from,  exoeot  bj  the  consent  or  agreement  of  the  partj  entitled. 
u>  See  L.  9.  Ut.  31.  P.  3^  cited. 
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property  of  others,  and  not  that  of  the  person  on  which  they  [  140  ] 
are  estabKshed,  L.  13.  tit.  31.  P.  3.  [L.  13.  tit  3.  P.  3.] 

From  the  second  principle  it  follows,  1st,  That  every  continued 
or  uninterrupted  service,  that  is,  which  is  continually  made  use  of, 
as  is  running  water,  &c.,  is  acquired  by  ten  years'  use  of  enjoyment" 
among  persons  present,  and  twenty  among  those  absent;  and  dis- 
continued rights  which  are  only  made  use  of  now  and  then,  as  right 
of  way,  of  road,  water  which  comes  or  flows  once  a  week,  &c.,  can- 
not be  acquired  but  by  use  of  time  immemorial,  L.  25.^  tit  31.  P.  3. 
[L  25.  tit  31.  P.  3.] 

Prom  the  third  principle  it  follows,  1st,  That  the  service  or  right 
does  not  cease  because  the  thing  may  change  its  owner  and  pass  to 
another,  L.  8.  tit  31.  P.  3.  [L.  8.  tit  31.  P.  3.]  2d,  That  the  owner 
of  the  service  cannot  sell  nor  aliene  it  without  the  thing  or  property 
to  which  it  belongs  or  is  attached,  unless  the  owner  of  the  thing 
vfaich  furnishes  the  service,  or  with  respect  to  which  it  is  exercised^ 
ihoold  consent,*^  L.  12.  tit  31.  P.  3.  [L.  12.  tit  31.  P.  3.] 

From  the  fourth  principle  it  follows,  1st,  That  if  each  of  the  heirs 
of  the  properly  which  has  the  service  in  its  favor,  should  wish  to 
make  use  of  it  entirely,  he  can  do  it.  2d,  That  each  of  the  heirs  of 
the  property  from  which  the  service  is  due,  is  obliged  severally  to 
render  or  allow  it,  L.  9.  tit  31.  P.  3.  [L.  9.  tit  31.  P.  3.] 

§  2.  The  modes  by  which  services  are  acquired  being  almost  the 
same  as  those  by  which  they  may  be  lost,  it  follows,  1st,  That  the 
service  is  extinguished,  by  the  owner  of  the  thing  to  which  it  was 
granted,  surrendering  it  to  the  estate  or  thing  from  which  it  was  due, 
L  17.  tit  31.  P.  3.  [L.  17.  tit  31.  P.  3.]  2d,  By  the  owner  of  the 
thing  which  is  entided  to  the  service  or  right  becoming  owner  of  the 
thing  which  owes  it;  and  if  they  are  again  separated,  the  service  is 
not  renewed  by  this  event  alone,  L.  17.  tit.  31.  P.  3.  3d,  By  the 
owner  of  the  service  authorising  the  owner  of  the  thing  which  ren- 
ders it  to  do  something  which  may  impede  the  right,  L.  9.'^  tit  31. 
P.  3.  4th,  By  the  use  of  the  city  service  being  impeded  for  ten 
years  in  the  view  or  presence  of  him  who  possesses  it,  and  for  twenty 
years  if  he  be  absent,"  L.  16.  tit  31.  P.  3.  But  if  the  service  is  rural, 
and  a  continued  one,  it  will  be  lost  by  non-use  for  time  immemorial; 
and  if  it  be  a  discontinued  one,  its  non-use  for  the  space  of  twenty 
years  will  be  sufficient  to  work  a  forfeiture  of  it,  L.  16.  tit  31.  P.  3. 

■>  With  hiena  fe,  wtthoat  fbrce,  Ac,  on  the  part  of  him  chiming,  with  knowled^ 
ind  wHboat  ooatrmdiction,  Ac,  on  the  part  of  the  proprietor  agrainst  whom  the  preacnp^ 
tion  is  set  op.  See  L.  15.  tit  31.  P.  3.,  intended  to  be  referred  to  by  the  text,  instead  of 
Lp  95 ,  erroneously  printed. 

■s  Read  L.  15.;  and  see  L.  1.  tit  17.  lib.  10.  Nor.  Rec,  ••  to  proof,  Slc  of  time  irnme- 
BoriaL 

**  L.  19.  tit  31.  P.  3.,  cited,  mentions  another  exception  with  regard  to  water  for  irri. 
ntioo;  which,  after  brought  from  another*s  land  to  that  of  the  owner  of  the  ser?ioe,  may 
be,  by  the  Utter,  granted  to  a  third  person. 

M  Read  L.  19. 

■  Tkii  obitnietioa  most  be  done  with  huenafe^ 
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[L.  1?.  tit.  31.  P.  3.]  5th,  The  non-use  of  a  service  common  to 
[  141  ]  many,  if  it  is  on  the  part  of  one,  does  not  prejudice  the  others; 
and  in  case  they  should  divide  among  them  the  thing  to  which  the 
service  is  due,  he  alone  shall  lose  his  right  who  should  not  make  use 
of  it,  L.  18.  tit.  31.  P.  3.  [L.  18.  tit  31.  P.  3.] 

Cap.  2.  Personal  services  consist  in  usufruct  and  habitation.*^  Usu- 
fruct" is  a  right  of  using  and  enjoying  all  the  fruits  or  profits  of  a 
tiling"  without  impairing  it.  It  is  conventional,  or  legal,  which  is 
determined  to  be  the  usufruct  the  father  has  of  the  adventitious  pro- 
perty of  his  child,  and  is  explained  by  Castillo  de  usvfruclUy  c.  3. 
The  use  is  the  right  of  making  use  of  the  fruits  of  a  thing*^  with 
limitation,  and  without  impairing  it,  L.  20.  tit.  31.  P.  3.  [Il  20.  tit. 
31.  P.  3.] 

Hence  it  is,  1st,  That  the  usufructuary  acquires  all  the  fruits  and 
rents  arising  from  the  thing  which  was  granted  but  the  user  {usuario) 
only  those  things  which  are  necessary  for  the  support  of  himself  and 
his  family,  L.  20.  tit.  31.  P.  3.  [L.  20.  tit.  31.  P.  3.]  2d,  TTaat  neither 
the  usufructuary  nor  the  person  who  enjoys  the  use,  can  impair  or 
deteriorate  the  thing  from  which  they  derive  the  usufruct  or  use,  L. 
22.  tit  31.  P.  3.  [L.  22.  tit  31.  P.  3.],  but  the  usufructuary  is  bound 
moreover  to  support  and  take  care  of  it,*®  L.  22.  tit  31.  P.  3.  [L.  22. 
tit.  31.  P.  3.] 

To  understand  the  first  principle,  it  must  be  known  that  by  fruit  is 
understood  any  benefit  which  accrues  immediately  to  the  person,  or 
mediately  from  the  thing  separating  it  from  the  substance,  Lagunez 
defructibuSy  Part  1.  cap.  2.  n.  28.  Thus,  therefore,  under  the  name 
of  fruit  are  reckoned  all  the  productions  of  the  earth,  of  which  JLa^ 
gunezy  ibid.  Cap.  8.  and  Part  2.  Cap.  1.  and  2.  speaks.  The  water 
which  takes  its  rise  in  the  estate  or  land  {/undo),  and  that  which  runs 
through  it,  Lagunez y  Part.  1.  Cap.  5.  n.  29.  and  30.  3d,  The  trees 
which  are  kept  for  the  purpose  of  being  lopped  or  cut,  and  which 
once  cut  may  grow  again;  but  not  those  which  are  not  of  this  nature; 
which  distinction,  received  among  us,  is  explained  by  LaguneZy  in 
Cap.  6.  Part  1.  and  Castillo  de  usu/r.  Cap.  25.  4th,  The  produce 
of  cattle,  the  dung  {estiercol)y  milk,  cheese,  wool,  &c.  LI.  20.  21.  and 
23..tit.  31.  Part  3.  [LI.  20.  21.  and  23.  tit  31.  P.  3.]  5th,  Quarries 
when  they  contribute  to  the  benefit  of  the  farm  or  estate  (/undo), 

1*  And  Palaeio9  adds  u$e:  and  L.  30.  tit  31.  P.  3.,  says,  there  are  three  aorta  of  per- 
ional  Berrices,  although  it  specifies,  in  terms  only  two,  usufruct  and  use;  and  compre- 
bonds,  at  does  also  L.  21.  ibid.,  under  the  latter  term,  habitation:  but  L.  27.,  some  title 
and  Partida,  adopts  the  term,  and  defines  it  Common,  or  right  of  common,  will  perhnpa 
convey  a  better  idea  to  an  English  reader  of  an  use,  set  forth  in  L.  20.  tit  31.  P.  3^  than 
any  other  description.    See  2d  Biack,  Crnn^  2d  vol.  p.  32  ch.  3. 

W  Vide  HaU/ax,  B.  L.,  p.  26.  book  2.  ch.  3.;  and  WootPe  C.  L^  book  2.  ch.  2.  p.  148  to 
151. 

K  BeUmging  to  another,  is  understood. 

1*  Belonging  to  another,  is  also  understood. 

w  And  if  the  property  of  which  the  usufruct  is  granted  should  consist  of  cattle,  dtc, 
the  usufVuctuary  is  bound,  it  seems,  to  supply  the  loss  if  any  should  die.  8ee  L.  22. 
tit  31.  P.  3.,  cited. 
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L  27.  tit  11.  P.  4.  [L.  27.  tit  11.  P.  4.]  6th,  The  penalties,  fines 
and  cohfiscations  which  arise  from  jurisdiction,  Lagunez,  Part  1.  Cap. 
20.    7th,  Annuities  or  rents  (censos)j  Casiiilo^  Cap.  41.  ibid. 

§  2.  Although  he  who  has  the  use  (vsuario)  receives  all  [  142  ] 
these  fruits,  it  must  be  understood,  subject  to  the  before  mentioned 
limitation;  whence  it  is  deduced,  1st,  That  the  person  who  has  the 
use  cannot  sell  nor  rent  to  others  the  fruits  as  the  usufructuary  may 
do,  LI.  20.  and  21.  tit  31.  P.  3.  [LI.  20.  and  21.  tit  31.  P.  3.]  2d, 
That  the  mere  use  of  a  house  being  granted,  it  can  only  be  inhabited 
by  the  user,  his  family,  and  any  guest,  but  may  not  be  rented  to  an- 
other," L.  21.  tit  31.  P.  3.  [L.  21.  tit  31.  P.  3.j 

§  3.  This  simple  use  of  the  house  ought  not  to  be  confounded  with 
the  right  of  habitation  or  dwelling,  which  is  wontoften  to  be  granted; 
for  in  this  last  case  the  person  to  whom  this  habitation  is  granted, 
may  inhabit  the  house,  or  rent  it  to  whom  he  thinks  proper,^  L.  27. 
tit  31.  P.  3.  [L.  27.  tit  31.  P.  3-1 

The  regalia^  of  the  house  in  which  the  king's  household  are  lodged 
{regalia  de  la  Casa  de  aposenio  para  la  Corle)^  which  is  very  an- 
cient in  the  kingdom,  as  appears  from  L.  15.  tit  9.  P.  2.  [L.  15.  tit.  9. 
P.  2.],  and  from  the  whole  of  tit  15.  lib.  3.  Rec.  [Tit  14.  lib.  3.  Nov. 
Rec],  and  hath  continued  always  under  different  forms,  has  relation 
to  this  species  of  habitation.  King  Philip  III.  transferred  the  court 
to  Valladolid,  in  the  year  1600,  where  it  remained  until  1610,  when 
it  was  restored  to  Madrid,  at  the  request  of  the  city,  and  on  account 
of  the  contribution  or  assessment  {por  razon  de  aposentamiento)  of 
one-sixth  of  the  rent  on  houses  there,  which  it  oflfered  for  ten  years, 
which  was  reduced  to  two  hundred  and  fifty  thousand  ducados,  Aut 
4.  and  4.  tit  15.  lib.  3.  Rec.  [L.  24.  tit  14.  lib.  3.  Nov.  Rec] 

At  this  day,  this  right  is  converted  into  a  kind  of  annual  tax  {censo) 
amoanting  to  the  third  part  of  the  rents  that  the  houses  pay  which 
we  not  privileged,  or  which  have  not  redeemed  this  charge,  and  takes 
its  origin  from  a  similar  assessment  {repartimiento)^  to  that  which 
vas  made  on  houses  of  inconvenient  partition  {de  incomoda  parti- 
cion)y  the  owners  of  which  labored  fraudulently  to  be  exempted  from 
the  lodging  or  assessment  {aposentamiento)^  according  to  the  Cedula 
of  25th  June,  1606,  [Nota  2.  tit  15.  lib.  3.  Nov.  Rec.] 

From  the  second  principle  above  established,  it  follows,  1st,  That 
the  usufruct  and  the  use  of  the  land  ought  to  be  according  to  the  cus- 
tom of  good  husbandry  {de  buen  labrador)^  L.  20.*^  tit  31.  P.  3.  [L. 

«  WM»  in  hia  ImatituUt  on  the  Ciu.  Law,  book  3.  chap.  3.  p.  150.  nys:  **  that  if  ba 
wbo  baa  Um  oae  of  a  booae  inhabits  there  himself,  he  may  let  out  part  of  the  house  on  m 
reat,  which  part  would  be  otherwise  naeless  to  him,  as  beinj;  too  large  for  his  family;  but 
this  is  not  transferring  his  right,  unless  he  too  forsakes  it;**  and  that  he  may  receive  a 
faost  either  for  money  or  friendship. 

B  Which  he  who  has  only  the  use  cannot  do;  but  L.  27.  tit  31.  P.  3.,  says  it  must  b« 
tfi  food  neighbors.  See  the  difference  between  usufruct  and  habitation  in  the  civil  law, 
Wm^»  /ast.,  quoted  note  '^  The  usufructuary  may  employ  the  house  to  other  purposes 
than  to  live  in  it;  but  he  that  has  habitation  can  use  it  no  otherwise  than  for  a  dwelling. 

B  See  tit.  15.  lib.  3.  Nov.  Rec 

^  1  suppose  L.  33.  ibid*  is  meant. 
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20.  tit.  31.  P.  3.],  so  that  the  usufructuary  shall  pay  for  the  injury 
(perfutcios)  which  by  his  fault  may  result  to  the  property,  Castillo^ 
Cap.  23.  n.  11.  2dy  That  the  usufructuary  ought  to  bear  all  the 
regular  or  ordinary  expenses  for  the  benefit  of  the  thing,  not  those 
which  are  great  and  extraordinary,  which  he  may  claim  from  the 
[  143  ]  proprietor,  and  thus  it  appears,  L.  22.  tit.  31.  P.  3.  ought  to 
be  undefrstood,  Casltllo,  Cap.  56.  and  57.  3d,  That  the  usufructuary 
and  the  person  who  has  the  use,  are  to  give  security  for  the  property, 
L.  20.  tit.  31.  P.  3.,  Castillo,  Cap.  17.  and  IS.  4th,  That  they  ought 
to  pay  the  tenths  (diezmos),  and  other  tributes,  L.  22.  tit.  31.  P.  3. 

tL.  22.  tit.  31.  P.  3.]    5th,  These  same  obligations  are  extended  to 
lim  who  has  the  right  of  habitation  in  a  house,  L.  27.  tit  31.  P.  3. 
[L.  27.  tit.  31.  P.  3.] 

§  4.  The  usufruct  is  put  an  end  to,  and  is  united  with  the  property, 
1st,  By  the  death  of  the  usufructuary,  L.  24.  tit.  31.  P.  3.  2d,  For 
not  making  use  of  the  usufruct  for  twenty  years,  if  absent  from  the 
place;  and  for  ten,  if  therein,  L.  24.  tit.  31.  P.  3.  [L.  24.  tit.  31.  P.  3.] 
3d,  By  the  usufructuary  alienating  the  right  of  usufruct,  L.  24.  tit 
31.  P.  3.  [L.  24.  tit  31.  P.  3.]  4th,  By  the  property  being  destroyed, 
so  that  it  cannot  produce  fruit  or  profit,  L.  25.  tit  31.  P.  3.  [L.  25.  tit 
31.  P.  3.;]  in  which  case  the  usufructuary  cannot  renew  it  (restaur- 
arla)y  without  the  power  or  authority  of  the  proprietor.  5th,  By 
the  expiration  of  the  period  of  the  concession. 

The  usufruct  being  at  an  end,  the  fruits  or  profits  gathered  or  re- 
ceived, belong  to  the  usufructuary;  and  those  on  the  ground  [pendi- 
entes)  to  the  proprietor;^  but  if  they  consist  of  pensions  or  annuities 
(en  pensiones  de  censor),  they  shall  be  divided,  ;?ro  r»/a.  between 
both;  because  these  revenues  (reditos),  are  proportioned  and  estima- 
ted by  the  extension  of  time,  Castillo,  cap.  78. 

As  the  usufruct  cannot  be  perpetual  unless  granted  for  the  life  of 
the  usufnictuary,  or  for  a  certain  time,  L.  20.  tit  31.  P.  3.  [L.  20.  tit 
SI.  P.  3.]  the  same  being  granted,  without  any  limitation  of  time,  to 
the  corporation  of  a  city  or  town,  it  will  only  last  100  years;  it  having 
been  considered  that,  by  this  time,  those  would  be  dead  who  were 
alive  when  it  was  granted.  The  usufmct  will  also  be  at  an  end  if 
the  place  were  laid  waste;  but  not  if  the  inhabitants  or  possesors 
should  abandon  it,  and  go  to  dwell  in  another  part,  L.  26.  tit  31.  P. 
3.  [L.  26.  tit  31.  P.  3.]  By  these  modes,**  respectively,  use  and  habi- 
tation*' are  at  an  end,  LI.  24  and  27.  tit  31.  P.  3.  [LI.  24  and  27.  tit 
31.  P.  3.] 

Cap.  3.  We  have  hitherto  spoken  of  the  charges  to  which  houses 

»  Vide  Hid,  Rom.  Law,  p.  96.  n.  10. 

M  L.  24.  tit  31.  p.  3.,  also  mentions  another  for  the  completion  or  cessation  ofthe  osu* 
ftuct,  namelj,  the  perpetaal  banishment  or  transportation  of  the  person  entiUed  to  the 
«sufruct 

«7  Paheio9  (note  1)  says,  habitation,  or  the  right  of  d  welling  is  not  destroyed  or  pnt  an 
end  to  by  all  these  modes,  in  the  same  manner  as  an  use;  snd  refers  to  L.  27.  tit  31.  P.  3. 
which  says  that,  a  person  entitled  to  tho  right  of  habitalion,  can  only  lose  it  by  his  death. 
«r  itfl  relwquishmetit,  daring  his  life-time,  without  force  or  Tiolenoe. 
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or  lands  are  subject  by  reason  of  service.  We  will  now  treat  of  the 
liberty  or  exemption  which  they  enjoy,  how  another  may  be  prevent- 
ed by  reason  of  it  from  making  or  doing  anything  with  respect  to 
oar  bouses,  or  rather  their  own,  from  which  injury  may  arise  to  our 
things. 

§  1.  This  injury  (rfa/Jo),  arises  either  from  new  work  or  labor,  or 
from  old.  New  labor  is  every  work  that  is  newly  erected  or  under- 
taken, or  that  is  begun  anew|upon  any  old  foundation  wall,  or  other 
old  building;  by  which  labor  or  work,  its  ancient  form  or  appearance 
is  changed,  L.  I.  tit  32.  P.  3.;  [L.  I.  tit.  32.  P.  3.]  old  labor  or  work 
is,  that  already  built  and  completed,  which  by  its  antiquity  threatens 
ruin,  L.  10.  tit  32.  P.  3.  [L.  iO.  tit.  32.  P.  .3.] 

Upon  the  first  definition  are  founded  these  axioms.  .  1st,  That  every 
person  whose  interest  it  is  that  the  new  work  should  not  be  done,** 
Boay  prevent  it,  L.  1.  tit.  32.  P.  3.  2d,  That  this  prohibition  [  144] 
may  be  made  by  public  or  private  authority,*®  L.  1.  tit.  32.  P.  3.  [L. 
1.  tit  32.  P.  3.]  3d,  That  the  person  who  builds  contrary  to  the 
ancient  form,  may  be  denounced  or  informed  against,  L.  1.  tit  32.  P» 
S.  [L  1. tit  32.  P.  3.]  4th,  That  he  must  desist  from  the  work,orgive 
security  to  demolish  what  he  has  put  up,^  LI.  8  and  9.  tit  32.  P.  3. 
[LI.  8  and  9.  tit.  32.  P.  3.] 

From  the  first  axiom  we  deduce,  1st,  The  owners  or  proprietors 
of  the  thing  on  or  against  which  the  new  work  is  carried  on,  may 
obstruct  the  new  work,  L.  3.  tit.  32.  P.  S.^^i  ["l.  3^  ^[^  32.  P.  3.]  and 
also  those  who  are  in  the  place  of  the  proprietors,  or  receive  particu- 
lar injury  in  his  right,  as  the  usufructuary,  the  lessee  {enfiUuta),  the 
feudatory,  and  the  mortgage  creditor:  but  the  usufructuary,  although 
be  cannot  prevent  the  work,  which  the  proprietor  himself  may  carry 
on  or  do  on  the  property,  may  require  indemnification  from  him  for 
aoy  injury  caused  to  him  by  the  proprietor,  L.  4.  tit  32.  P.  3.  [L.  4. 

*>  itither  who  may  lie  dama^  by  its  \»mg  done. 

*B  ^  Numiiatio  novi  operii,'^  It  does  not  appear  that  the  Spanish  law  giyes  the  pertj 
miieied  the  self  remedy  of  abatement  which  our  law  authorises,  but  restricts  him  to  his 
ttoedy  at  law.  Tbe  stronj^est  word  made  use  of  in  L.  1.  tit  33.  P.  3,  is  **e9lorbaT^ 
vfueh  means  to  binder,  impede,  or  obstruct;  but  does  nolreaeh  tbe  length  of  tbe  Rn/^lish 
law  de6nition  ofmbmie.  With  ro^rd  to  public  or  common  nuisances,  the  right  of  indi- 
▼idaal  abatement,  without  the  intervention  of  judicial  authority,  may  be  inferred  from  L. 
L  tit  33.  lib.  7.  Not.  Rec.  See  3d  toL  Bhe,  Com,  p.  5.  ch.  1.  and  ch.  13.  p.  216.;  and  4th 
soLcli.l3.  P.16S. 

*  In  the  eventv  is  understood,  of  the  right  to  erect,  die,  being  determined  against  him. 
Tlie  eonse(|(ience  as  denounced  by  L.  8.  tit  32.  P.  3.,  quoted,  of  tl^  party  *s  proceeding  in  the 
vork  after  Uavinir  been  admonished  to  desist  is  that,  whether  soch  fbrbiddance  may  have  * 
Wa  made  with  right  or  withtiot  right  on  the  part  of  him  making  it,  all  tbe  work  d<>ne  or 
erected  suhMqaently  to  the  prohibition,  shall  be  pulled  down  by  the  order  of  tbe  judge,  at 
the  erector's  own  cost  and  expense;  such  a  proceeding  would  seem  harsh,  if  the  /brbid- 
4iiee  had  been  only  eztra-judicially  made,  and  the  right  to  build  or  do  the  work  was  in 
tbe  erector;  but  if,  as  a  ponbhment  for  the  party's  contempt,  or  refusal  to  attend  to  m 
JDdicial  prohibition,  on  a  complaint  or  muniiatU  jadieially  preferred,  the  step  might  be 
warranted. 

*  Tbe  hw  cited  only  gives  the  right  to  every  inhabitant  of  a  (own  or  pkee,  except 
voeien,  or  children  onder  fourteen  yeara  of  a^re,  to  forbid  the  progreas  of  aay  new  werli 
csiUBcnced  withimt  lejal  or  corporate  eatborUy,  in  a  atreei,  &e* 
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tit  32.  P.  3.]  2d,  That  one  who  has  a  service  (servidumbre)^  may 
prevent  the  work  which  obstructs  or  hinders  his  right,  L.  5.  tit  32. 
P.  3.  [L.  5.  tit.  32.  P.  3.]  3d,  As  also  in  the  names  of  all  the  above 
may  the  son,  attorney,  steward,  or  manager,  &c.,  L.  1.  tit  32.  P.  3. 
[L.  I.  tit  32.  P.  3.]  4lh,  So,  likewise,  may  every  inhabitant  of  a 
town  prevent  the  work  which  is  carried  on  or  erected  in  any  public 
place  without  the  license  of  the  corporation  {conceJo)y  LI.  3.  22,  23, 
and  24.  tit  32.  P.  3.  [LI.  3.  22,  23,  24,  tit  32.  P.  3.] 

5th,  But  if  this  labor  or  work  should  be  done  to  repair  or  mend 
any  thing  which  may  be  useful  to  the  inhabitants,  although  some 
particular  inconvenience  may  be  experienced  from  it,  it  cannot  be 
complained  of,»  L.  7.  tit  32.  P.  3.  [L.  7.  tit  32.  P.  3.] 

From  the  second  axiom  it  is  known,  1st,  That  the  new  work  may 
be  denounced^  by  throwing  a  stone  against  it,  L.  I.  tit  32.  P.  3.  [L. 
1.  tit  32.  P.  3.]  2d,  That  lie  who  has  a  city  service,  can,  of  his  own 
authority,"  prevent  the  work  which  may  be  injurious  to  his  right; 

{■  145  ]  and  if  a  rural  service,  the  authority  of  the  judge  is  necessary 
or  the  purpose,  L.  5.  tit  32.  P.  3.  [L.  5.  tit  32.  P.  3.] 

From  the  third  axiom  it  is  inferred,  1st,  That  the  prohibition  may 
take  place  against  those  who  place  on  their  roofs  such  gutters  as 
throw  the  water  upon  the  wall  of  their  neighbor,  L.  13.  tit  32.  P.  3. 
[L.  13.  tit  32.  P.  3.]  2d,  Against  those  who  raise  any  wall,  make 
any  inclosure,  or  other  work  on  their  estate  or  land,  which  impedes 
the  current  of  the  common  water,  or  causes  it  to  change  its  course, 
L.  13.  tit  32.  P.  3.  [L.  13.  tit  32.  P.  3.]  3d,  That  if  this  injury  arises 
from  any  natural  event  to  which  the  act  of  man  has  not  contributed; 
or  even  if  the  work  which  causes  this  injury  has  been  done  ten  years 
back,  with  the  knowledge  and  sufferance  of  the  person  interested,  he 
being  present;  or  for  twenty  years  before,  if  he  has  been  absent;  or 
if  it  arises  from  service  {servidumbre)^  the  denunciation  cannot,  in 
these  cases,  be  made,  L.  14.  tit  32.  P.  3.  [L.  14.  tit  32.  P.  3.]  4th, 
That  if  water  is  stopped  or  dammed  up  on  any  land,  so  that  it  ceases 
to  flow  and  to  benefit  the  neighboring  estates,  although  this  may  arise 
from  a  natural  cause,  the  owner  of  the  land  ought  to  make  the  water 
flow  where  it  was  accustomed  to  do,  or  permit  the  neighbors  who 
feel  the  injury  to  do  so,**  L.  15.  tit  32.  P.  3.  [L.  15.  tit.  32.  P.  3.] 

,  9S  Sach,  in  point  of  tmell,  &e.,  «•  may  ariie  fh>ni  the  clearing  or  repairing  draini^ 
•ewera,  Slc, 

»  Or  interdicted,  and  that  expretsly  por  palabrmtf  at  pointed  out  by  L.  1.,  cited. 

M  This,  sayt  Palaeioa  (note  2),  means  nothing  more  than  that  one  poeseseed  of  a  city 
•enrice  may  forbid  and  prevent  the  obstruction  of  hit  rights  by  any  of  the  three  modes 
pointed  oat  by  law,  L.  1.  tit  39.  P.  3.,  which  is  all  that  L.  5^  same  title  and  Partidt  cited, 
authorises;  but  that  a  person,  bavingr  a  rural  werriee,  cannot,  in  such  case,  take  upoa 
himself  to  forbid  the  work,  but  must  prefer  his  complaint  to  the  judge;  who,  if  he  finds  it 
welUfbunded,  will  order  the  nuisance  or  obstruction  to  be  al>atod  or  removed,  ind  the 
offender  to  make  good  the  damage,  Slo^  occasioned  thereby,  to  the  complaining  or 
injured  party. 

«  The  L.  15.  tit  32.  P.  S^  is  more  qualified,  and  speaks  of  an  impediment  or  obstmc- 
tion  arising  mdoally,  poeo  d  poco,  from  a  natural  cause;  but  ^are^  whether  the  raoM 
remedy  would  be  allowed  to  the  party  who  might  be  injured  in  this  way  by  a  sodden  or 


Tit  VI.]  0/ Servite  or  Right$.  137 

5th,  The  same  rule  is  observed  with  respect  to  a  person  who  pur- 
chases laud  on  which  a  like  detention  of  water  shall  have  been 
formed  or  caused,  although  the  vendor  of  such  land  ought  to  make 
good  to  the  purchaser  the  expenses  incurred  by  him,^  L.  16.  tit.  32. 
P.  3.  [L.  16.  tit.  32.  P.  3.]  6ih,  This  prohibition  will  also  hold  good 
against  a  person  who  opens  a  spring  or  well,  maliciously,  to  cut  off 
the  source  of  the  water,^  L.  19.  tit.  32.  P.  3.  [L.  19.  tit.  32.  P.  3.]  7tb, 
Lastly,  This  new  work  or  labor  may  be  impeded  in  other  cases, 
according  as  the  regulations  or  ordinances  {esiaiutos)^  of  the  towns 
or  places  may  provide.  This  prohibition  will  be  valid,  if  made  to 
the  proprietor  of  the  work,  to  the  superintendant  of  it,  or  to  any  of 
the  workmen,  LI.  1.  2.  and  8.  tit.  32.  P.  3.  [LI.  1. 2.  and  8.  tit  32.  P.  3.] 
According  to  the  fourth  axiom  it  is  evident  (se  manifesta),  1st, 
Because  the  force  of  this  prohibition  is  such  that,  whether  made  law- 
fully or  not,  the  work  ought  to  be  desisted  from,  and  not  prosecuted 
without  the  order  of  the  judge,  L.  8.  tit  32.  P.  3.  [L.  8.  tit  32.  P.  3.] 
2d,  That  prosecuting  it,  if  the  work  is  proceeded  in  without  this 
authority,  the  whole  of  what  has  been  done  ought  to  be  pulled  down 
at  the  cost  of  him  who  ordered  it  to  be  done,  L.  8.  tit  32.  P.  3.  [L.  8. 
tit.  32.  P.  b.]  3d,  That  the  prohibition  is  to  be  made  with  the  oath 
.  of  caluumy, before  the  judge,  by  the  party  who  prefers  the  complaint, 
L.  9.  tit.  32.  P.  3.  [L.  9.  tit  32.  P.  3.J  4th,  That  the  parties  [  146  ] 
are  to  be  heard  on  proof  within  three  months,  the  work  being  sus- 
pended in  the  meantime;  and  after  the  expiration  of  this  time,  \h% 
work  may  be  permitted  to  be  proceeded  in  by  the  party  building,  on 
his  giving  security  to  demolish  it,  if  judgment  should  be  given  against 
him,  L  9.  tit  32.  P.  3.  [L.  9.  tit  32.  P.  3.]  5th,  That  the  work  may 
be  continued,  if  he  who  preferred  the  complaint  shall  authorise  it, 
L.  9.  tit  32.  P.  3.  [L.  9.  tit  32.  P.  3.] 

§  2.  Thus,  as  the  end  or  object  of  the  prohibition  of  the  new  work 
is,  that  it  may  not  be  carried  on  to  the  injury  of  the  neighbors,  in  the 
same  way,  the  old  work  is  ordered  to  be  demolished,  or  to  be  made 
secure,  to  prevent  the  injury  which  may  threaten  the  neighbors,  L. 
10.  tit  32.  P.  3.  [L.  10.  tit  32.  P.  3.] 

To  this  principle  it  relates,  1st,  That  the  owners  of  houses, 
buildings,  &c.,  are  obliged  to  keep  them  up  and  repair  them,  LI.  24.^ 
and  25.  tit  32.  P.  3.  [LI.  24.  and  25.  tit.  32.  P.  3.]  2d,  That  the 
buildings  be  constructed  with  such  security  and  firmness,  that  if, 
within  fifteen  days*  the  work  be  cracked  naturally,  it  is  considered 
umound,  or  not  faithfully  done,  and  the  artificer  obliged  to  rebuild  it 
at  bis  cost,  L.  21.  tit  32,  P.  3.  [L.  21.  tit  32,  P.  3.]     Sd,  That  any 

▼iolent  Dttaral  change  of  a  utream.  See  L.  26.,  and  other  laws  of  the  tiUe  28^  Partida  3., 
•a  nataral  accretion!  caased  by  rivers,  &.c. 

"  In  the  removal  of  the  obstroction  or  injury. 

"^  Ot*  hw  netKhbor*s  well,  fee  See  L.  19.  tit  39.  P.  3.,  for  which  LL  17  and  18  are 
srroDeoosly  cited  in  the  original. 

•  L.  24.,  cited,  does  not  seem  to  apply. 

*  Read  years.    8e«  L.  21.  tit.  33.  P.  3. 

Vol.  L— 20 


138  Of  Services  or  Rights.  [Book  11. 

inhabitant,  knowing  that  injury  may  result  from  the  ruin  of  any  old 
work,  may  warn  the  owner  of  it,  who  shall  cause  it  to  be  recorded 
with  the  superintendants  (maestros)  of  works,"^  and  to  be  demolished, 
if  they  declare  that  it  threatens  ruin ;  or  to  give  security  for  any  injury 
that  may  happen  therefrom  to  any  neighbor;  and  the  owner  comply- 
ing with  neither  of  these  requisites,  the  work  shall  be  given  into  the 
possession  of  the  neighbor,  by  the  order  of  the  judge,  in  order  that  he 
may  repair  it  at  the  cost  of  the  owner,  li.  10.  tit.  32.  P.  3.  [L.  10.  tit. 
32.  P.  3.]  4th,  That  this  regulation,  (providencia,)  does  not  take 
place  with  respect  to  the  ruin  which  proceeds  from  a  supernatural 
cause;  and  if  the  building  be  destroyed  before  the  neighbor  hath 
preferred  his  complaint ;  but  even  in  this  case,  the  owner  ought  to 
remove  the  stones  and  other  materials  which  shall  have  fallen  on  the 
house  of  his  neighbor,  LI.  10.  and  11.  tit.  32.  P.  3.  [LI.  10.  and  11. 
tit.  32.  P.  3.]  5th,  That  if  several  are  joint  owners  of  a  building, 
and  any  one  of  them  should  rebuild  it  in  his  own  name,  and  of  his 
partners,  with  their  approbation,  they  ought  to  indemnify  him  for 
the  expenses  within  four  months;  and  not  doing  so,  the  whole  of  the 
building  shall  be  his  exclusive  property;  but  if  the  work  was  done 
without  the  permission  of  his  co-proprietors,  or  in  bad  faith,  (d  mala 
/cy)  he  shall  forfeit  or  lose  what  he  hath  laid  put;  and  the  building  or 
work  shall  be  the  common  property  of  all,  L.  26.  tit  32.  P.  3.  [L. 
26.  tit.  32.  P.  3.] 

^  Pahteio$  (noto  2)  says,  there  is  no  law  which  imposes  this  obligation  on  the  owner, 
although  he  is  obliged  to  repair  the  building,  or  to  pull  it  down  if  it  is  in  danger  of  falling 
into  ruin;  or  if  he  should  not,  the  judge  will  order  what  is  directed  by  L.  10.  tit  32.  P. 
3.,  according^to  the  state  of  the  building ;  and  the  learned  Professor  refers  to  this  law 
for  a  proper  explanation  of  this  part  of  tJie  text,  and  to  nota  5.  tit  20.  lib.  7.  Nov.  Rec^ 
which  8oe, 
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TITLE  VIL 

OF  PIJSD6BS,  MOKTOAGBS,  AND    BENT    CHAKGES^  OR   ANNUITIES 

(CENSOS). 

The  fourth  right  Iq  the  thing  is  pledge  (prenda)  or  mort-  [  149  ] 
gage,  (hipoUca.)  We  commonly  distinguish  the  one  from  the  other, 
becBiuse  the  pledge  (prenda)  is  of  personal  things,^  and  the  mortgage 
(kipoieca)  of  real  property,  which  is  not  delivered  to  the*  creditor.' 
Uiuler  either  term  we  understand  all  that  which  one  person  pledges 
Of  binds  (empena)  to  another  for  the  security  of  the  debt  which  be 
contracts,  L.  1.  tit  13.  P.  5.  [L  I.  tit  13.  P.  5.] 

§  1.  The  hipoieca  is  divideid  into  general  and  particular,  or  special. 
Thd  general  comprehends  all  the  real  and  personal  property  of  the 
debtor  or  mortgagor,  had  and  to  be  acquired,'  which  may  be  freely 
mortgaged,  with  the  exception  of  the  things  which  serve  in  [  150  ] 
his  house  for  daily  use,  and  are  necessary  for  his  support,  {para 
wwr,)  L.  5.  tit  13.  P.  5.^  [L.  5,  tit  13.  P.  5.]  The  particular,  or 
ipecial,  only  comprehends  that  which  shall  be  expressed,  in  which 
case,  it  is  necessary  to  specify  or  describe  the  thing  portgaged,  so 
that  it  may  be  known  with  certainty,  L.  6.  tit  13.  P.  5.  ad  fin.  [L.  6. 
tit  13.  P.  5.]  Mortgage  {hipoieca)  is  also  delivered  into  voluntary, 
necessary,^  and  tacit  The  first  is  that  which  persons  enter  into 
among  themselves  of  their  own  accord,  mortgaging  their  property 
one  to  another,  on  account  of  something  they  ought  to  give  or  to  do^ 
L.  1.  tit  13.  P.  5.  [L.  1.  tit  13.  P.  5.] 

The  second  is,  that  which  the  judges  shall  order  to  be  delivered  to 
any  of  the  parties  in  litigation  on  the  property  of  his  adversary  for 
want  of  answer,  or  on  account  of  contumacy  or  judgment  that  is 
given  with  respect  to  it,  or  in  order  to  fulfil  the  order  of  the  king,  L. 
1.  tit  13.  P.  5.  [L.  1.  tit  13.  P.  5.] 

The  third  is,  that  which  is  contracted  silently,  although  nothing 
be  said  about  it,'  L.  1.  tit  13.  P.  5.  [L.  1.  tit  13.  P.  5.]  Of  thb  last 
kind  are,  1st,  The  mortgage  which  the  husband  has  upon  the  pro- 

>  Lk  t  tit  13.  P.  5.  cited,  defiDcs  peiio  ai  fynonymons  with  prenda,  pigwu,  a  thinff 
vluch  a  man  pledget  {empenm)  to  another,  by  delivering  to  him  possestion  of  it ;  and 
tbieflj  considtB  of  a  thing,  or  propcrtj,  movable  or  personal ;  but  in  a  large  sense,  is 
tztended  to  things  or  property  immovable  or  real,  unaccompanied  with  delivery  of  poe* 
Mssioii.  See  Wood*§  IntL  Civ.  Law,  Book  3.  ch.  2.  p.  219^  and  1.  Browne'9  Viv.  Law^ 
^  SOI.  Book  2.  ch.  4. 

'  In  other  words,  present  and  future  property,  of  what  nature  or  kind  soever,  with  the 
tneptioos  which  follow  in  the  text 

'  See  the  exception  enumerated  in  this  law. 

«  Or  JodiciaL    See  the  words  of  L.  1.  tit  13.  P.  3.  cit«d. 

•Called  tacit 
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perty  of  the  wife,  or  of  the  person  who  promised  to  endow  her,* 
(doiarla,)  L.  23.  tit.  13.  P.  5.  [L.  23.  tit.  13.  P.  5.]  2d,  That  which 
the  wife  acquires  upon  the  property  of  the  husband,  by  reason  of  the 
doie  which  she  delivered  to  him,^  L.  23.  tit.  13.  P.  5.  [L.  23.  tit.  13.  P. 
5.]  3d,  That  which  minors  have  on  the  property  of  their  guardians, 
L.  23.  tit.  13.  P.  5.  [L.  23.  tit  13.  P.  6.]  4th,  That  which  the  king 
has  on  the  property  of  those  who  manage  or  collect  bis  royal  reve- 
nue,»  (hacienda,)  LI.  23.  and  25.  tit  13.  P.  5.  [LI.  23.  and  25.  tit  13. 
P.  5.]  5th,  That  which  the  children  have  on  the  property  of  the 
fether,  who  is  the  administrator  of  their  adventitious  property,  L.  24. 
tit  13.  P.  5.  [L.  24.  tit  13.  P.  5.]  6th,  That  which  the  children  of 
the  first  marriage  have  upon  the  property  of  the  mother,  by  reason 
of  the  arrasy  or  the  donations  given  by  their  father  to  her,  which 
she  carries  into  the  second  marriage,  L.  26.  tit  13.  P.  5.  [L.  ^6.  tit 
13.  P.  5.]  7th,  That  which  the  legatee  has  on  thfe  property  of  the 
testator,*  L.  26.  tit  13.  P.  5.  [L.  26.  tit  13.  P.  5.]  8th,  That  which 
the  minor  has  on  his  own  property,  which  may  be  sold  until  the 
price  be  paid  him,  L.  25.  tit  13;  P.  5.  [L.  25.  tit.  13.  P.  5.]  9th, 
That  which  any  one  has,  who  lends  another  a  certain  sum  upon  the 
thing  for  the  benefit  of  which  it  is  destined,**  L.  26.  tit.  13.  P.  5. 

§  2.  The  mortgage  ought  to  be  given  or  executed  by  the  mortgagor 
and  mortgagee  being  present,  although  the  thing  or  property  mort- 
gaged itself  need  not:  but  it  may  be  also  entered  into  or  executed 
among  persons  abseilt  by  power  of  attorney,  with  or  without  puhlic 
deed  or  instrumetit  of  writirig  {escrilura  publica)^^^  L.  6.  tit.  1 3.  P.  5. 
[L.  6.  tit  13.  P.  5.];  and  with  various  conditions  which  be  not  con- 
trary to  law,»»  L.  12.  tit  13.  P.  5.  [L.  12.  tit  13.  P.  5.] 

^  151  3  Every  mortgage  (hipottca)  therefore  is,  1st,  A  right  in  the 
thing  constituted  for  the  security  of  the  sum  «lue.  2d,  It  is  to  be 
considered  a  species  of  alienation  (enagenaeion).  3d,  The  creditor 
may  sell"  the  pledge  (prenda)  unless  he  be  paid  the  debt,  L.  41.  tit 
13.  P.  5.  [L.  41.  tit  13.  P.  5.] 

'  <  For  the  amount,  and  nntil  payment  of  the  doie^  ii  andcrstood.    See  L.  1.  tit  13.  P.  5. 

T  The  Law  S3  Ut  13.  P.  5.,  cited,  aaya,  whieh  he  rioeived  with  her. 

>  And  ibr  the  pafinent  of  tributes  or  taxes,  Slc 

*  For  the  value  and  payment  of  hia  legacy. 

10  e.  g.  the  repair,  or  building  of  a  ahtp,  house,  &,c    And  see  L.  28.  tit.  13.  p.  5. 

"  In  respect  of  Trinidad,  the  form,  execution,  and  registry,  &c.  of  all  conTeyanoea^ 
deeds,  tnortira^  or  contracts,  regarding  real  property  in  that  island,  are  regulated  bjr 
the  Proclamation  of  5th  February,  181^  tnd  the  Order  in  Council  of  6th  April,  1818. 
See  Appendix  O.  and  P. 

IS  The  covenant,  or  condition,  that  if  the  monev  borrowed  should  not  be  repaid  by  the 
mortgagor  at  the  time  agreed  on,  the  mortgaged  property  shall  be  forfeiied,  or  become 
the  mortgagee*s,  for  the  amount  advanced  by  the  latter,  is  contrary  to  law,  or  invalid. 
But  it  is  permitted  to  covenant,  that  on  failure  of  payment  of  the  debt  at  the  time,  the 
mortgagee  may  purchase,  or  have  the  mortgaged  property  at  a  fair  valuation  to  be  made 
by  good  men  {komt*  fmeno$;)  it  being  of  course  understood,  that  the  difference,  if  tlie 
▼alue  should  exceed  the  debt,  shall  be  repaid  to  the  mortgagor.  See  L.  13.  tit  13.  P.  5. 
eited;  and  L.  41.  Ut  5.  P.  5. 

IS  This,  it  is  apprehended,  mast  in  all  cases  be  under  regular  judicial  process  and  an- 
thoritj.    The  power  of  fak,  oa  defiuilt  of  payment  of  the  debt,  la  incident  to,  or  rather 
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From  the  first  principle  we  infer,  Ist,  That  in  order  to  acquire  a 
right  in  the  thing  mortgaged,  it  is  necessary  (hat  the  mortgage  creditor 
proceed  with  good  faith,  because,  if  he  knows  that  the  property  or 
dominion  is  not  in  the  mortgagor  it  will  not  remain  obligated  to  such 
creditor,  L.  7.  tit  13.  P.  5.  [L.  7.  tit  13.  P.  5.]  2d,  That  in  the 
voluntary  or  conventional  mortgage  (prenda)  possession  of  the  mort- 
gagee is  not  necessary  to  create  or  establish  the  obligation,  but  it  is 
othMsrwise  with  respect  to  the  necessary  or  judicial  mortgage,"  L.  13. 
tit  1 3.  P.  5.  [L.  1 3.  tit  1 3.  P.  5.]  3d,  That  the  creditor  may  require  from 
the  debtor  and  his  heirs  delivery  (entregaf^  of  the  thing  mortgaged, 
L 14.  tit  1 3.  P.  5.  [L.14.  tit  1 3.  P.  5.]  4th,  That  if  the  thing  which  is  obli- 
gated  be  transferred  to  another  by  the  owner,  before  being  delivered 
to  the  creditor,  he  may  proceed  against  the  debtor,  not  molesting  the 
possessor  if  he  be  satisfied  or  paid,  but  not  being  so,  he  will  have  his 
action  to  recover  the  thing  mortgaged  from  him  who  may  possess  it; 
unless  this  transfer  has  been  made  after  the  creditor  has  sued  the 
debtor,  for  then  it  is  at  his  discretion  or  option  to  sue  the  debtor  or 
the  possessor  of  the  thing  mortgaged,  L.  14.  tit  13.  P.  5.  [L.  14.  tit 
13.  P.  5.]  5th,  That  the  change  of  situation  or  state  of  the  thing 
mortgag^,  as  might  happen  by  pulling  down  a  house,  or  cultivating 
land,  which  was  uncultivated,  &c.,  does  not  alter  the  obligation  of  the 
nwrtgage,  L.  15.  tit  13.  P.  5.  [L.  15.  tit  13.  P.  5.]  6th,  That  the 
improvement  or  augmentation  which  the  thing*  mortgaged  receives 
passes  together  with  it  to  the  creditor  if  he  be  not  satisfied;  but  upon 
being  paid,  he  must  restore  the  thing  mortgaged  with  all  its  increase 
and  benefit,  L.  15.  tit  13.  P.  5.  [L.  15.  tit  13.  P.  5.]  7th,  That  with 
the  thing  mortgaged  its  fruits  or  produce  are  also  considered  obligated; 
and  if  the  creditor  received  them  he  must  discount  or  deduct  their 
value  or  amount  from  the  capital  of  the  debt,>^  LL  2.  and  16.  tit  13. 

kKpanble  fVom,  a  mortgage  or  pledge.  See  nota  to  the  form  of  thia  obligation,  p.  117* 
Part.  1.  Cap.  7.  hfinml;  and  p.  39.  n.  34.  §  4.  2d  vol.  Febr.  mdic  Alao  L.  1.  tit  19.  Ftiero 
loO,  Lib.  3.  L.  42.  tit  3a  Part.  5.  and  Ftrrarit  prampUi  Bibliclheca,  tit  BifUkeca,  4tli 
fd.  p.  241. 11.41. 

^  Thia  moat  be  mideratood  of  the jpr«f ortan  mortgage,  aa  oaentomteiUtf,  the  posaeaaioa 
gifen  bj  the  judge  to  the  plaintiff,  of  the  defendant'a  property,  to  the  amount  or  Talue  of 
the  fcnner*8  demand,  on  account  of  the  contumacy  of  the  latter  after  citation  on  proceaa; 
which  ibrroa  the  8th  TiUe  of  the  3d  Partida,  and  the  5th  TiUe,  11th  Book,  of  the  NevU 
liaM  Bee.  thereoo:  bat  which,  according  to  F^brero^  md.  vol  2.  part  1.  ch.  7.  §  4.  n.  56. 
■L  90.,  w  not  in  uae,  although  it  ia  lawful,  and  may  be  resorted  to;  and  which  may,  per- 
hapa,  be  eooaidered  in  the  nature  of  a  aequeatration  for  contumacy,  or  may  be  underatood 
ef  neb  right  of  poaaeaaion  aa  the  plaintiff  may  be  oonaidered  to  have  to  the  proceeda  of 
tba  defendant'a  property,  aAer  levy  thereon,  in  Tirtue  of  the  writ  of  execution  iaaued.  in 
arti«fectioo  of  the  amount  of  hia  demand;  and  aee  Cur.  Philip^  lib.  2.  Com.  Ter,  ch.  JK- 
ptieem^  n.  35-37.  p.  364^  and  the  Order  in  Ck>uncil,  6th  April,  1818,  Appendix  P. 

»  See  Ortg.  Lopex,  Gl.  3.  L.  14.  tit  13.  Part  5.,  cited  in  the  text;  and  aee  2d  toI.  Fehr. 
•&  part  1.  ch.  7.  §  4.  p.  34.  n.  67.;  and  note  13.  ante.  The  word  ente^a,  in  Spanish  legal 
language,  often  meana  levy  made  on  property  in  virtue  of  an  execution. 

M  pMlado$  (iMto  2.)  says,  unleaa  the  husband  were  the  creditor,  and  should  receive  the 
froits  of  the  thing  mortgaged  aa  a  security  for  the  dote  of  wife,  in  which  case,  if  he  aua. 
tains  the  burthens  or  charges  of  the  marriage,  he  makea  the  fruita  hia  own,  so  that  he 
is  not  bound  to  discount  their  value  fVom  the  capital:  and  that  thia  ia  the  opinion  of  Co- 
' '  I  acr.  cap.  1.  Dam.  3^  and  of  other  inter^retera. 
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P.  5.  [LI.  2,  and  16.  tit  13.  P.  5.]  8th,  That  although,  in  the  con- 
ditional  mortgage,  or  the  payment  of  which  is  agreed  to  be  at  a  day 
certain  or  fixed,  the  thing  cannot  be  demanded  until  the  condition  be 
fulfilled,  notwithstanding  if  a  long  absence  of  the  debtor  be  appre- 
hended, the  creditor  may  require  delivery  of  the  thing  or  sureties  to 
insure  or  become  bound  for  (que  aseguren)  the  mortgage  or  pledge, 
L.  17.  tit  13.  P.  5.  [L.  17.  tit  13.  P.  5.]  »th.  That  the  mortgage 
creditor  has  a  right  to  assign  to  another  the  thing  mortgaged  to  him; 
and  upon  the  debt  being  paid,  the  second  mortgagee  will  have  no 
[  1/52  ]  right  in  the  thing,  but  may  require  the  assignor  of  the  mort- 
gage to  renew  the  mortgage  upon  another  thing  of  equal  value,  L. 
35.  tit  13.  P.  5.  [L.  35.  tit.  13.  P.  5.]  10th,  That  the  creditor  cannot 
make  use  of  the  pledge  or  pawn  (prenda)  without  the  consent  of  the 
owner,  and  if  he  obtain  it,  then  with  due  care,  L.  20.  tit  13.  P.'5. 
[L.  20.  tit  13.  P.  5.]  11th,  That  if  the  thing  mortgaged  {empenada)^ 
be  lost  or  impaired  by  the  fault  of  the  creditor,  he  is  bound  to  make 
good  the  injury,  L.  20.  tit  13.  P.  5.  [L.  20.  tit  13.  P.  5.]  13th,  That 
this  injury  or  damage  must  be  discounted  or  deducted  from  the  capi- 
tal of  the  debt,  L.  36.  tit  13.  P.  5.  fL.  36.  tit.  13.  P.  5.] 

§  3.  From  die  nature  and  constitution  of  mortgage  are  equally 
deduced  the  modes  by  which  it  is  extinguished,  and  they  are,  1st, 
By  the  total  ruin  and  extinction  of  the  thing  mortgaged,  but  not  if 
any  part  of  it  should  remain,  L.  15.  tit.  13.  P.  5."  [L.  15.  tit  13.  P.  5.], 
2d,  By  the  satisfaction  or  payment  of  the  sum  due,  in  which  case  the 
creditor  must  restore  the  pledge  ( prenda)^  and  not  doing  so,  he  shall 
be  compelled  thereto  by  the  judge,  as  also  to  the  payment  of  the 
damages  (peijuicios)  caused  by  the  detention,  LI.  21.  and  38.  tit  13. 
P.  5.  [LI.  21,  and  38.  tit  13.  P.  5.]  3d,  If  the  second  mortgagee 
shall  pay  the  debt  due  to  the  first,  he  shall  have  possession  of  the 
pledge  { prenda) y  L.  22.  tit  13.  P.  5.  [L.  22.  tit  13.  P.  5.]  4th,  The 
right  ef  mortgage  is  extinguislied  if  one  or  two  who  mortgaged  the 
thing  satisfies  the  debt,  or  pays  it  to  the  surety,"  LI.  45.  and  46.  tit 
13.  P.  5.  [LI.  45.  and  46.  tit  13.  P.  5.]  5th,  By  prescription;  if  for 
ten  years,  among  persons  present,  and  twenty  among  those  absent, 
delivery  of  the  thing  mortgaged  was  not  demanded  from  those  in 
possession  of  it  under  a  new  mortgage'*^  or  sale  executed  in  their 
favor  by  the  owner  or  mortgagor,  unless  the  latter  have  received  it, 
knowing  the  property  was  already  mortgaged,  for  then  thirty  years 
are  necessary  to  prescribe  it;  and  if  this  delivery  be  not  demanded 

"  This  law  does  not  bear  out  the  position  of  the  text;  but  perhaps  the  authors  had  ia 
mind  L.  2a  tit.  a  P.  5.  See  Merliid  Trac.  de  Pig,  Sf  Hip,  lib.  5.  Ut  1.  Qua^i,  34.  p. 
602.  n.  1,  2,  &c 

18  Who  paid  the  debt  for  the  mortgagors. 

1'  PalaeioM  observes,  that  the  Law  39.  tit  13.  P.  5^  cited,  does  not  say  under  a  new 
nutrtgmge^  but  by  means  of  transfer  (enagenacion)^  and  that  it  is  clear  that,  to  aliene  or 
transfer  {enagenar),  causes  very  different  effects  from  to  mortgage  {hipoteear);  mortgage 
or  pledge,  he  adds,  is  not  a  competent  cause  or  ground  of  transfer  of  dominion,  nor,  m 
consequence,  of  prescription,  and  refers  to  L.  I.  tit  11.  lib,  2.,  Fuero  Real^  and  L.  1.  tit  8 
libi  11.  Nov.  Rec 
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from  the  owners  or  mortgagor  of  the  property,  or  his  heirs,  the  mort- 
gage will  be  prescribed  in  forty  years,  L.  39.  tit.  13  P.  5.  [L.  39.  tit. 
13.  P.  5.]  6th,  The  pledge  {prenda)y  or  mortgage  {hipoleca)  is  ex- 
tinguished by  the  debt  beuig  remitted,  by  parol  or  by  writing; 
observing,  that  if  the  pledge  is  restored,  the  right  with  respect  to  it 
will  be  at  an  end,  but  not  the  debt;  but  if  the  debt  is  remitted,  the 
right  of  mortgage  is  also  considered  remitted,  L.  40.  tit.  13.  P.  5.  [L. 
40.  tit.  13.  P.  5.]  7th,  By  being  tacitly  {calladamente)  remitted, 
which  is  understood  if  the  mortgage  deed  {escriittra  guarefiligia)^ 
is  relumed  to  the  debtor  without  force,  fear,  or  fraud,  or  is  torn  or 
cancelled  by  the  creditor,  L.  40.  tit.  13.  P.  5.  [L.  40.  tit.  13.  P.  5.] 

Conformably  with  the  second  principle;  1st,  No  person  [  153  ] 
can  pledge  {empenar)  nor  mortgage  {hipotecar)  the  thing  Avhich  is 
not  his  own,  L.  7.  tit.  13.  P.  5.  [L.  7.  tit.  13.  P.  5.]     2d,  But  a  person 

ry  mortgage  the  thing  which  he  expects  to  acquire,  L.  7.  tit.  13.  P. 
3d,  The  attorney  or  the  steward  [mayordomo)^  &c,  even  without 
permission  of  their  principal,  may  pledge  {empefiar)^  in  which  case, 
if  the  pledge  {prenda)  was  delivered  to  the  creditor,  and  the  money 
received  converted  to  the  benefit  or  utility  of  the  principal,  the  thing 
pledged  \empenada)  shall  remain  obligated  to  the  creditor;  but  if  it 
was  not  already  delivered,  although  the  creditor  may  demand  the 
sum  due  to  him,  he  cannot  demand  the  pledge  {prenda)^  L.  8.  tit. 
13.  P.  5.  [L.  8.  tit.  13.  P.  5.]  4th,  The  thing  belonging  to  one  per- 
son may  be  mortgaged  by  another  {empeflarse)  if  the  owner  con- 
sents,* L.  9.  tit.  13.  P.  5.  [L.  9.  tit.  13.  P.  5.]  5th,  The  thing  being 
once  mortgaged  cannot  be  mortgaged  a  second  time,"  except  to  the 
amount  which  it  may  exceed  in  value  the  first  debt,  L.  10.  tit.  13.  P. 
5.  [L.  10.  tit.  13.  P.  5.]  6th,  He  who  mortgages  the  property  already 
mortgaged,  or  does  it  in  prejudice  of  a  third  person,  shall  be  com- 
pelled by  the  judge  to  give  a  fresh  or  new  mortgage,**  and  shall  be 
even  fined  if  he  proceeded  or  acted  from  bad  faith,  L.  10.  tit.  13.  P. 
5.  [L.  10.  tit  13.  P.  5.  7th,  Things  which  are  out  of  the  commerce 
of  men"  cannot  be  mortgaged,  L.  3.  tit.  13.  P.  5.  [L.  3.  tit.  13.  P.  5.] 
8th,  Nor  can  beasts  used  for  purposes  of  husbanary,  and  this  is  also 
understood  with  respect  to  the  necessary  mortgage,  L.  4.  tit.  13.  P.  5. 
[L  4.  tit.  13.  P.  5.];  and  L.  25.  tit.  21.  lib.  4.  Rec.*^  [L.  15.  tit.  31. 
lib.  11.  Nov.  Rec.] 

From  the  third  principle  it  results,  1st,  That  if  any  one  should 
mortgage  a  certain  thing  for  a  certain  or  specific  time,  on  its  expira- 
tion, the  creditor  or  his  heirs  may,  by  giving  previous  notice  to  the 

*  And  lAerwards  confiimt  it;  or,  being'  present,  wai  silent,  and  did  not  contradict  or 
fcrbid  it    See  L.  9.  tit  13.  P.  5.,  cited. 

^  Withont  the  knowledge  and  permission  of  the  first  mortgagee.  See  L.  10.  tit  13. 
P.  5.,  cited. 

"  On  other  or  imincnmbered  property,  to  the  second  mortgagee,  and  shaO  also  be  fined, 
at  the  discretion  of  the  jadge,  for  the  fraud  committed :  this  is  the  understanding  of  the 
tert.    See  L.  10.  tit  13.  P.  5.,  cited. 

**  Soch  as  holy,  sacred,  or  religions  things,  dtc    See  L.  3.  tit  13.  P.  5.,  quoted. 

^  See  abo  L.  &  tit  11.  UU  10.  Not.  Rce. 
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debtor,  and  with  the  authority  of  the  judge,  sell  the  thing  mort- 
gaged,«^  L.  41.  tit.  13.  P.  5.  [L.  41.  tit.  13.  P.  5.]  2d,  That  if  no  time 
shall  have  been  specified  or  appointed  for  the  payment,  the  creditor 
may  sell  the  property  in  nine**  days  after  he  has  warned  or  required 
the  debtor  to  pay  the  debt,  if  the  property  is  personal,  and  in  thirty 
days  if  it  is  real,*'  L.  21.  tit.  3.  lib.  6.  Rec.,  which  corrects  L.  42.  tit 
13.  P.  5.  [L.  42.  tit  13.  P.  5.]  3d,  He  shall  also  be  able  to  sell  it, 
although  an  agreement  for  the  non-alienation  of  the  property  mort- 
gaged shall  have  been  made,  if,  after  having  warned  the  debtor  three 
times  before  witnesses,  two  years  shall  expire  without  its  redemption 
by  the  debtor,  L.  42.  tit  1 3.  P.  5.  4th,  This  sale  must  be  made  with  the 
permission  of  the  judge,  and  at  judicial  public  auction,'^  which  will  be 
better  explained  when  we  come  to  speak  of  the  executive  process. 
5th,  This  sale  may  be  prevented  by  the  owner  of  the  property,  if 
[  154  ]  he  should  offer  to  pay  without  any  delay,  L.  48.  tit.  13.  P.  5. 
6th,  lliis  sale  will  be  null  if  the  creditor  has  not  permission  of 
authority  to  make  it,  or  if  he  make  it  out  of  time  and  without  the 
solemnities  mentioned;  and  then  the  owner  of  the  property  has  his 
action  to  recover  it  from  the  purchaser,  returning  the  price  paid;  and 
if  it  shall  exceed  the  amount  of  the  debt,  the  owner  shall  only  have 
to  return  to  the  purchaser  the  exact  amount  or  value  of  the  sum  that 
was  due  by  him  on  the  mortgage.  This  recovery  of  the  property 
shall  not  take  place,  if  the  purchaser  should  prescribe  it;  in  which 
circumstances  the  owner  has  his  recourse  against  the  mortgagee  for 
the  injury  and  damages,  L.  48.  tit  13.  P.  5.  [L.  48.  tit  13.  P.  5.] 
7th,  If  the  creditor  acts  with  bad  faith  or  fraud  in  this  sale,  even 
though  he  should  have  a  right  to  sell  the  property,  if  the  mor^gor 
of  the  thing  shall  prove  this  fraud,  (engano,)  he  shall  have  his  action 
to  recover  the  damages  from  the  seller ;  and  if  he  shall  not  be  able 
to  make  them  good,  and  the  purchaser  should  have  acted  with  equal 
bad  faith,  the  mortgagor  shall  recover  the  property,  together  with  the 
fruits  or  profits  received,  on  returning  the  price,  according  to  what 
has  been  said  in  the  preceding  section;  and  if  there  has  been  no  bad 
faith  on  the  part  of  the  purchaser,  this  action  against  him  ceases. 
8th,  This  sale  cannot  be  made  of  the  real  property  of  the  hijosdalgo 
which  may  be  mortgaged,  but  in  this  case  the  creditor  shall  be  paid 
out  of  the  fruits  or  rents,  the  property  being  adjudged  to  him  by  way 
of  judicial  or  necessary  pledge  (prenda)  solutionis  causd,  L.  1.  tit 
4.  lib.  3.  del  futro  viejo  de  Caslilla. 

»  See  note  13.  P.  140.  anU. 

M  L.  42.  tit  13.  P.  5.  Nyi  twelve  days. 

<7  L.  21.  tit  13.  lib.  6.  Rte^  it  not  in  the  Nw,  Bee,;  and,  therefore,  aeoording  to  the 
note  to  the  table  showing  the  correspondence  of  the  laws,  &.C.,  contained  in  the  Rettfi* 
lacion  of  1775,  witb  thnae  in  the  Not.  Rec^  may  be  considered  repealed  or  obsolete :  iMit 
Pmlacio$  says,  that  L.  21.  n.  l.tit.  3.  lib.  6.  Ree^  does  not  say  that  the  property  Riay«  H 
movable,  be  sold.  In  such  cases,  in  nine  days ;  nor,  if  real,  in  thirty  days ;  nor  does  it 
correct  the  law  of  the  Partida,  cited,  as  stated  in  the  text.  See  Gl.  3.  Greg,  Lopet,  on 
L.  42.  tit  13.  P.  5.  The  sale,  it  is  presumed,  must  be  by  the  intervention  of  judicial 
authority.    See  note  13.  P.  140. 4imU. 

«  See  also  note  13.  p.  140.  anU, 
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With  respect  to  the  preference  among  mortgage  creditors,  we  sJiall 
treat  more  opportunely  in  the  11 /A  Title  of  this  Book. 

§  4.  As  annuities  {censo)  are  inseparable  from  mortgage,  we  have 
thought  fit  to  add  at  the  end  of  this  Title  what  our  laws  lay  down 
with  respect  to  this  subject. 

Annuity  {censos)  is  a  contract,^  by  which  one  person  sells,  and 
another  purchases  the  right  to  receive  an  annual  pension  or  sum,* 
Solis  de  Censib.  Lib.  1.  Cap.  4.  n.  8.  For  the  security  of  this  pen- 
sion, the  debtor  obliges  himself,  in  favor  of  the  creditor,  or  of  the 
purchaser,  and  gives  him  a  mortgage  on  certain  specified  property, 
the  general  mortgage  not  being  sufficient,  ^vendaHo  de  Censib. 
Cap.  23.  and  57.;  whence  arise  two  kinds  of  annuities,  (censosy) 
(setting  aside  others  improperly  such,)  the  "  reservativo^^  and  the 
^consignativo.^'  The  ^^reservativo^^  is  when  an  estate  or  a  building 
is  given,  with  a  covenant  on  the  part  of  him  who  receives  it,  to  pay 
a  certain  pension  each  year  to  the  granter  or  giver.  The  "  consig- 
naiivo^^  is  constituted  by  a  person  receiving  a  certain  gross  sum,  for 
which  he  must  have  an  annual  sum  or  annuity,  securing  the  capital, 
or  sum  received  on  real  property  of  the  same  value,  ^vendario,  ibid. 
Cap.  51.  These  annuities  may  be  perpetual  or  redeemable,  [  155  ] 
or  for  one  or  more  lives. 

As  to  what  regards  the  constitution  of  these  annuities,  we  are  to 
observe,  1st,  That  the  ^^proprio  motu*^  of  Pope  Pius  V.  respecting 
annuities,  is  not  received  or  observed  in  this  kingdom,  L.  10.  tit.  15. 
lib.  5.  Rec.  [L.  7.  tit.  15.  lib.  10.  Nov.  Rec.]  2d,  That  the  conditions 
inserted  in  contracts  of  annuity  are  to  be  observed,  such  as  that  of 
confiscation  (comiso)  given  in  case  the  debtor  does  not  pay  the  an- 
Duity  or  pension,  L.  1.  tit.  15.  lib.  5.  Rec.  [L.  1.  tit.  15.  lib.  10.  Nov. 
Rec.];  which  is  understood  both  with  respect  to  the  annuity  reserva- 
iivo  and  consignativo,  •^vendano  de  Cens.  cap.  90.  3d,  That  the 
capital,  or  price  of  the  annuity,  ought  to  bear  a  certain  proportion  to 
the  pension y  which  has  varied,  according  to  the  times,  in  the  follow- 
ing order.  In  1563  it  was  ordered  that  rents  of  tenants,  or  annuitants 
at  will  {censos  al  guitar)  should  not  be  imposed  under  the  rate  of 
fourteen  thousand  for  a  thousand^  miliar^  and  to  this  price  or  rate, 
the  antecedent  ones  were  reduced,  L.  6.  tit.  15.  lib.  5.  Rec  [Nota  1. 

»  This  definition  does  not  altocfetber  please  Palacio$^  who  says,  (n.  1,)  that  if  the  con- 
tract b  like  that  of  purchase  and  sale,  it  also  resembles  that  of  rent  or  lease,  (arrendO' 
mienio,)  referring  to  L.  28.  tit  8.  P.  5.;  and  he  rives  the  following  definition  of  it:  **a 
right  to  receive  a  certain  revenoo  or  pension,  (redUo  a  peimon^)  annually,  firom  any  per- 
son,  in  rirtoe  of  the  poesession  and  dominion  of  any  thing  or  sum  which  is  given  or 
tnssfirrcd  to  him."  Fok*  a  fuller  understanding  of  the  subject  or  doctrines,  he  refers  the 
reader,  particularly,  to  Molina  de  Just,  et  Jure^  Tract,  2. ;  to  CovaruhiaB,  3  var, ;  Ret. 
Fehren^  Reform,  ch.  30.  §  1.  torn.  3. ;  from  the  last  of  whom  (n.  2.  ibid,)  he  appears  to  have 
takes  the  above  definition. 

*  I  suppose  it  is  meant  that  the  annuitant  should  receive  1000  maravedis  (for  instance) 
BDouUy,  for  every  14,000  maravedis  of  money  or  property  to  that  value  paid  or  trans- 
ftrred  t^  him,  in  consideration  of  the  eeneo  to  be  paid  to  him;  or  in  other  words  that  an 
Bimiiity  of  1000  maravedis  might  be  purchased  for  the  gross  sum  of  14^000  maravedis. 

Vou  1.— 21 
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tit  15.  lib.  10.  Nov.  Rec.];  which  was  extended  to  the  annuities  aris- 
ing from  bread,  wine,  &c.  established  in  the  kingdom  of  Galicia, 
Leon,  Asturias,  in  the  province  of  the  Bierzo,  and  marqiiisate  of 
Villena,  L.  7.  tit.  15.  lib.  5.  Rec.  [L.  5.  tit.  15,  lib.  10.  Nov.  Rec] 
In  1583  it  was  enacted  or  established  that  the  annuities  for  one  or 
more  lives  (censos  de  per  vida)  could  only  be  created  for  a  single  life, 
by  paying  the  principal  sum  in  effective  money,  and  at  the  rate  of 
seven  thousand  maravedis  for  the  actual  return  of  a  thousand;^*  those 
for  two  Jives  that  might  be  already  created  bemg  permitted  to  remain 
reduced  to  the  rate  of  eight  thousand  maravedis  the  thousand;  and 
those  that  had  been  established  for  more  lives  were  ordered  to  be 
reduced  to  only  two  lives,  L.  8.  tit  15.  lib.  5.  Rec  [L.  6.  tit.  15.  lib. 
10.  Nov.  Rec],  •^vendanOy  cap.  33.  In  1608  it  was  prohibited  to 
impose  a  new  reduction  on  any  annuity  under  the  rate  of  twenty 
thousand  maravedis  for  the  annual  return  of  a  thousand,  and  those 
for  one  life  at  ten  thousand  the  thousand,  and  those  for  two  lives  at 
twelve  thousand  the  thousand,  LI.  12.  and  13.  tit  15.  lib.  5.  Rec 
Nota  2.  tit.  15.  lib.  10.  Nov.  Rec];  the  same  rule  being  extended  to 
the  antecedent  ones  by  the  same  nota.  In  1680  all  were  reduced 
equally  to  five  per  cent,  t^uto  4.  tit  15.  Ub.  5.  Rec.^*  Lastly,  in 
1705,  the  fixed  price  of  rents  or  annuities  at  will  {censos  al  guitar) 
was  established  at  thirty-three  thousand  maravedis  and  a  third  the 
thousand,  which  is  the  rule  at  this  day;  by  which  law  all  the  annuities 
have  been  reduced  to  three  per  cent,  ^uto  5.  tit  15.  lib.  5.  Rec  [L. 
8.  tit  15.  lib.  10.  Nov.  Rec];  which  provision  was  extended  to  the 
whole  kingdom  of  Aragon  by  Cedula  9th  July,  1750.  All  the  rents 
[  156  1  {reditos)  also  which  were  accustomed  to  be  paid  in  grain  or 
corn,  &c,  were  reduced  to  three  per  cent.,  Pragmat,  \2th  Feb.  1705.^ 
[L.  9.  tit  15.  lib.  10.  Nov.  Rec]  4th,  That  the  annuities,  according 
to  the  style  or  custom  of  commerce,  which  is  to  give  or  lend  money 
on  interest  at  the  rate  of  two  and  a  half  per  cent  (which  we  may 
call  personal  annuities)  are  lawful,  according  to  the  Cedula^  lO/A 
July,  1764.  [L.  23.  tit.  1.  lib.  10.  Nov.  Rec]  That  rents,  or  annui- 
ties at  will,  shall  not  be  payable  in  bread,  wine,  and  other  things, 
except  money,  LI.  4.  and  5.  tit.  15.  lib.  5.  Rec.  [Ll.^3.  and  4.  tit  15.  lib. 
10.  Nov.  Rec];  which  provision,  AvendaftOy  cap.  46.,  applies  only 
to  the  annuity  (consignativo).  The  same  regulation  was  extended 
to  annuities  for  one  or  more  lives,  L.  5.  tit  15.  lib.  5.  Rec.  [L.  4.  tit 
15.  lib.  10.  Nov.  Rec]  6th,  That  those  who  impose  annuities  on 
their  property  must  declare  those  previously  imposed,  under  pain  of 
paying  double  the  amount  of  the  sum  they  shall  receive  from  the 
person  to  whom  they  shall  sell  it,  L.  2.  tit  15.  lib.  5.  and  J^ut.  22. 
tit.  19.  lib.  2.  Rec  [L.  2.  Nota  6.  tit.  15.  lib.  10.  Nov.  Rec]  7th, 
That  in  the  principal  towns  of  the  district  a  book  is  kept  for  the  pur- 


•1  Sec  note  «>^  ante. 

"  Not  in  the  Nuv.  Rec. 

I®  No  8uoh  is  to  be  found  in  the  Chronological  Index  of  CedvloB^  dtc,  to  the  Nov.  Hee. 
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pose  of  noting  the  mortgages  situate  in  each  town  of  the  jurisdiction, 
with  the  buts  and  bounds  described,  and  the  names  of  the  persons 
inscnl>ed  to  whom  they  belong,  an  entry  being  made  [tomando  ra- 
ron),  by  the  escribano  of  the  cabildo,  within  24  hours,  of  each  instru- 
ment which  may  be  executed  with  respect  to  an  annuity,  Cedula^ 
3Ui  January^  1768,  [L.  3.  tit.  16,  lib.  10.  Nov.  Rec."]  where  may 
be  seen  the  judicious  instructions  to  facilitate  the  execution  of  L.  .3. 
tit  15.  lib.  5.  Rec.  [L.  1.  tit.  16.  lib.  10.  Nov.  Rec.],  which  regards 
the  same  object  8th,  That  if  the  possessor  or  tenant  of  two  entails 
obtained  royal  permission  to  impose  an  annuity  on  them,  and  they 
happen  to  be  separated,  the  possessor  of  each  shall  be  obliged  to  pay 
the  pension  {pro  rata)  to  avoid  frauds  and  law-suits;  and  if  the  per- 
mission is  confined  to  only  one  entail,  which  may  be  ascertained  by 
the  tenor  of  it,  it  will  be  at  the  sole  burthen  of  the  tenant  who  may 
acquire  it  by  right  of  succession,  Salgado  Labyrint,  Credit,  Part  2. 
cap.  9.  a  n.  1.  ad.  25.  But  if  the  second  possessor  acquired  one  of 
the  entails  by  eviction  (eviccion),  he  shall  not  be  obliged  to  pay  the 
pension  or  annuity  {ta  pension  del  censo)]  because  the  first  possessor 
or  tenant,  by  the  defect  of  the  thing  and  of  his  person,  could  not  im- 
pose the  incumbrance  or  obligation  (gravamen),  Salgado,  ididyU. 
59;  nor  shall  that  mortgage  subsist,  although  the  successor  may  ap- 
prove of  and  ratify  it,  Salgado,  ibid.  cap.  10.  n.  33. 

As  to  what  regards  the  redemption  of  the  annuity,  1st,  It  is  [  157  ] 
certain  that  it  ought  to  be  made  with  efiective  money ,^*  in  the  same 
way  as  the  imposition  or  charge.  See  ^vendano,  c.  102.  106.  and 
107.,  by  which  the  annuity  creditor  will  not  be  considered  as  satis- 
fied or  paid  if  the  debtor  offer  him  voluntarily  the  capital  in  property 
or  goods  valued,  which  would  not  be  the  case  in  a  concurso  of 
creditors  {juicio  de  concurso),  Salgado,  ibid.  Part  I.  c.  22.^  2d, 
That  if  the  debtor  should  form  a  concurso  of  creditors,  the  annuity 
creditor  may  demand  the  pensions  and  the  capital,  because  here  the 
redemption  of  the  annuity  [censo)  is  treated  of,  Salgado,  ibid.  Part  1. 
c  19.  and  20.  n.  5.  3d,  That  if  the  nobility  {grandes  titulos),  and 
knights  (caballeros)  shall  take  annuities  upon  their  states  (estados) 
wiih  the  obligation  of  redeeming  them  within  a  certain  time,  they 
shall  enjoy  double  if  they  shall  live  in  any  place  of  their  states,  L.  66. 
c  4.  tit  4.  lib.  2.  Rec.  [L.  8.  tit  25.  lib.  7.  Nov.  Rec]  4th,  That  the 
towns,  if  there  are  any  annuities  against  them,  must  apply  two  parts 
of  the  surplus  of  their  propios  to  the  redemption  of  them,  and  the 
third  part  for  the  payment  of  the  arrears  {atrasos).  Decree,  23d 
May,  1767.  [L.  14.  tit  15.  lib.  10.  Nov.  Rec]  5th,  That  if  the 
annuity  mortgage  be  destroyed,  the  annuity  itself  is  extinguished,^ 
^vendano,  c.  6. 

^  Sec  Order  in  Council,  6th  April,  1818,  Appendix  P. 

»  Palacio9  refers  to  LI.  2.  22,  23,  24.  note*  8.  and  9.  tit  15.  lib.  10.  Nov.  Rec.,  oo  thi» 
robpcl. 

^  Tom.  1.  p.  176.  ad  180.     Vide  n.  33,  36,  ^c,  and  passim,  cap.  22. 

*^  Sec  L.  28.  tit.  8.  P.  5.,  whicli  says*  ttiiH  is  not  the  case  when  one-eiglith  of  the  pro* 
pertj  ia  saved  or  IcfU 
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The  annuities  assigned  upon  the  revenue  of  the  crown-  [juros  6 
censos  reales),  were  reduced  in  1727  to  three  per  cent,  •duio  6.  tit 
15.  lib.  5.  Rec.  [U  4.  tit  14.  lib.  10.  Nov.  Rec.]  In  1732  the  amount 
of  the  difference  from  five  to  three  per  cent  was  appropriated  to  pay 
(dar  cabimiento  d)  the  royal  annuities,  and  the  residue  to  purchase 
and  pay  the  principals,  Jluto  7.  tit  15.  lib.  5.  Rec;  [L.  5.  tit  14.  lib. 
10.  Nov.  Rec]  and  by  decree  of  21st  March,  1739,^^  this  difference 
was  applied  to  pay  the  revenues  (reditos)  of  the  crown  at  the  rate  of 
three  per  cent 

88  Not  in  the  Chronological  Index  of  CedulaSf  &c,,  of  Nov.  Rec» 
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TITLE  VIII^ 

OP  CONTRACTS  (PACTOs)  AND  OBLIGATIONS  IN  GENERAL. 

Cap.  1.  Having  treated  of  the  right  in  the  thing,  it  remains  [  159  ] 
for  us  to  treat  of  the  right  to  the  thing;  which,  according  to  what  was 
declared  in  Title  I.,  arises  from  different  species  of  obligations.  Ob- 
ligation is  a  legal  tie  or  bond  {vinculo)  by  which  a  person  promises  to 
do  or  to  pay  any  thing.  It  is  of  two  sorts,  civil  and  natural.  A  civil 
obligation  is,  when  he  who  contracts  it  remains  bound  by  it  in  such  a 
way,  that  although  he  should  not  be  willing  to  comply  with  it,  he 
may  be  thereby  obliged  and  compelled  to  fulfil  it.'  A  natural  obli- 
gation is,  when  the  person  who  enters  into  it  is  obliged  to  fulfil  it 
naturally,  although  he  cannot  be  compelled  tp  its  performance  by  a 
court  of  law  {enjuicio)j  L.  5.  tit.  12.  P.  5.  [L.  5.  tit.  12.  P.  5.] 

Some  obligations  arise  immediately  from  natural  or  from  civil 
equity;  and  others,  by  means  of  an  obligatory  act.  This  is  either 
lawful  or  unlawful:  the  first  is  called  convention  or  contract;  the 
second,  crime.^ 

§  1.  A  covenant  or  promise  is  the  undertaking  which  men  enter 
into,  one  with  another  by  words  or  parol,  and  with  the  intention  of 
oblif'ing  themselves  by  agreeing  upon  some  certain  thing  which  they 
are  to  give  or  to  do,  to  or  with  respect  to  one  another.  L.  1.  tit.  11. 
P.  5.  [L.  1.  tit.  11.  P.  5.]  These  covenants  are  divided  into  pacts, 
(pacios)  and  contracts. 

Contract  is,  every  covenant  which  has  a  name  and  civil  cause  or 
consideration  by  its  obligatory  nature.  Pact  is  every  covenant  desti- 
tute of  a  name  and  a  determinate  civil  cause  or  consideration.^ 

At  present  pacts  are  confounded  with  the  stipulations  of  the  Ro- 
mans, by  reason  of  the  solemnities  used  among  them  being  laid  aside, 

>  P^lacum  says,  this  \a  called  civil  and  nntaral,  properly  mixed,  and  he  refers  to  L.  5. 
tit  12  P.  5.  for  the  definition;  adding,  that  there  are  three  sorts  of  obligations,  the  purelv 
nilural,  purely  civil,  and  mixed — of  civil  and  natural.  Wood,  in  his  Inat.  Civ.  Late,  book 
3.  ch.  ].  p.  204.,  nays,  that  a  mixed  obligation  was  the  only  sort  that  was  defined  by  Ju9- 
Hnian;  which  definition  the  learned  civilian  has  given  in  the  page  (203),  ante  the  one 
cited. 

*  Palacioi  says,  a  better  explanation  i«»,  that  obligations  arise  from  contract  and  quari 
contract;  from  crime  and  qttasi  crime;  and  from  deliberate  or  solemn  agreement  or  cove- 
nant (see  L.  1.  tit.  1.  lib.  10.  Nov.  Rec);  and  from  some  other  irregular  canses. 

*  A  new  covenant.  Palacios  says,  "  that  a  covenant  (convencion),  and  promise  (pro* 
mwa),  are  not  one  and  the' same  thing;  and  that  the  latter  is  the  $tipulatio  or  verbal  con- 
tract of  the  Romans;  and  that  there  may  be  a  promise  without  a  covenant  or  agreement; 
as  when  one  should  make  a  promise,  and  it  should  not  have  been  accepted.**  The  above 
nwT  be  considered  a  di«itinction  without  a  difference,  when  reference  is  had  to  what  ira- 
mcdiatelr  follows  in  the  text;  and  to  L.  1.  tit.  1.  lib.  10.  Nov.  Rec:  to  which  last,  the 
learned  Professor,  in  the  conclusion  of  his  note  upon  this  subject,  also  refers  as  the  guide 
or  governing  law  in  Spain,  in  matters  of  covenant  and  pact. 
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neither  do  we  admit  the  diflFerence  between  promises  of  which  the 
Roman  law  speaks,  because  amongst  us  every  pact  derives  its  force 
from  the  agreement  and  consent  of  the  parties,  which,  in  whatever 
way  a  person  may  appear  to  bind  himself,  must  be  observed,  L.  2. 
tit.  16.  lib.  5.  Rec.  [L.  1.  tit  I.  lib.  10.  Nov.  Rec] 

§  2.  Every  promise,  therefore,  is  either  valid,  or  void."*  A  valid 
promise  may  be  in  thfee  ways;  pure,  performable,  at  a  certain  day, 
or  conditional,  L.  12.  tit.  11.  P.  5.  [L.  12.  tit  11.  P.  5.]  The  pure 
[  160  ]  promise  ought  to  be  fulfilled  immediately,  unless  it  is  attended 
with  such  circumstances  as  may  require  time;  as  to  which  the.  judge 
shall  determine,  L.  13.  tit  11.  P.  5.  [L.  13.  tit  11.  P.  5.] 

Those  promises  which  are  made  performable  at  a  day  certain  do 
not  impose  an  obligation  until  the  day  hath  arrived;  and  if  the  person 
who  promised  it  should  die  in  the  meantime,  his  heirs  shall  be  obliged 
to  fulfil  it  for  him,  L.  14.  tit  11.  P.  5.  [L.  14.  tit  11.  P.  5.]  When 
the  promise  is  to  give  or  to  do  a  thing  every  year,  the  day  on  which 
it  is  to  be  performed  is  understood  to  be  the  last  of  each  year,  and  the 
first  days  of  each  year  when  the  promise  is  to  give  or  to  do  it  all  the 
years  of  one's  life,  L.  15.  tit  11.  P.  5.  [L.  15.  tit  11.  P.  5.]  This 
certainty  may  consist  in  the  day  being  expressly  appointed  or  in  its 
not  being  left  to  be  verified;*  in  both  cases  the  promise  is  valid,  L. 
12.  tit  11.  P.  5.  [L.  12.  tit  11.  P.  5.]  Conditional  promises  are  not 
to  be  fulfilled,  until  the  condition  is  performed,  which  if  it  precedes 
the  promise,  the  fulfilment  of  the  obligation  is  extended  to  the  day  of 
the  death  of  the  person  who  made  the  promise,  L.  15.  tit.  11.  P.  5. 
ad  fin,y  excepting  in  the  four  cases  mentioned  in  L.  16.  tit  11.  P.  5. 
[L.  16.  tit  1 1.  P,  5.]  The  promise  accompanied  with  an  impossible* 
condition,  resolves  itself  into  a  pure  one,  and  therefore  is  immediately 
obligatory;  and  the  conditional  one,  which  is  contracted  to  be  per- 
formed at  a  day  certain,  must,  as  well  as  the  former,  be  verified  in 
point  of  time,  in  order  that  the  promise  may  be  binding,  L.  17.  tit 
11.  P.  5.  [L.  17.  tit  11.  P.  5.] 

Any  penalty  may  be  annexed  to  promises  or  pacts  in  order  that  they 
may  be  more  firm,  which  is  called  conventional  if  it  is  accessary  to 
the  agreement,  and  judicial  if  it  is  imposed  in  a  suit  at  law  {enjuicio). 
The  conventional  penalty  must  be  paid  or  satifised  if  the  promise  is 
not  fulfilled  at  the  time;  and  this  payment  or  satisfaction  discharges 
from  the  obligation%  L.  35.  tit  11.  P.  .5  [L.  35,  tit  11.  P.  5.]     This 

\  *  See  the  precedinj^  note. 

«  The  example  put  in  L.  12.  lit  11.  P.  5.,  cited  in  tho  text,  on  this  lant  point  is,  if  a 
man  should  promise  that  a  thing  or  som  of  money  should  be  done  or  paid  by  his  heira 
on  the  day  of  his  death. 

<  Palacio8  says  that,  impossible  conditions  render  contracts  null,  allliough  testamenta 
are  not  Titiated  thereby,  except  by  a  certain  sort  of  impossible  condition.  See  Wood^M 
laaL  Ciml  Liw^  respecting  conditions  impossible,  d&c,  p.  109.  to  111.,  book  1.  ch.  I4 
also  p.  108.,  cited. 

T  L.  35.  tit  1 1.  P.  5.,  says,  that  in  such  case,  if  the  promise  is  not  performed,  at  the 
time  stipulited,  it  is  at  the  option  of  the  stipulator,  or  person  to  whom  the  prbniidc  is 
made,  to  demand  the  penally,  or  to  require  the  performance  of  the  covenant 
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penalty  is  due,  although  the  promise  may  not  be  valid,  unless  it  be 
contrary  to  law  and  good  manners,  L.  38.  tit.  11.  P.  5.  [L.  33.  tit.  11, 
P.  5.]  or  be  to  enforce  the  contract  of  matrimony,  L.  39.  tit.  11.  P.  5. 
[L  3^.  tit  11.  P.  5.]  ,  or  usurious,  L.  40.  tit  11.  P.  5,.  [L.  40.  tit.  11. 
P  5.]  and  that  the  promise  is  not  valid  by  being  extorted  through  fear, 
force,  or  fraud*,  L.  28.  tit.  1 1 .  P.  5.  [L.  28.  tit  1 1 .  P.  5.]  The  conven- 
tional  penalty  cannot  comprehend  all  a  person^  property,  nor  exceed 
double  the  amount  of  the  condition  of  the  obligation  or  bond,  .1*.  5. 
tit  11. «  lib.  I.  Fuero  Real,  and  L.  247.  Est, 

A  promise  will  be  void  either  by  reason  of  the  persons  who  make 
the  promise,  by  reason  of  the  things  which  are  promised,  or  on  ac- 
count of  the  mode  or  form  of  agreement 

By  reason  of  thepersons,  1st,  Tire  promise  that  is  made  by  the 
madman  and  the  idiot,  (desmemoriado)  is  not  valid,  L.  4.  tit.  11.  P. 
5.[L.  4.  tit  11.  P.  5.]  nor  that  by  the  minor  of  seven  years,  and  even 
of  fourteen;  but  if  it  should  be  advantageous  tr>  the  latter  (d  este),  it 
will  be  valid  L.  4.  tit  1 1 .  P.  5.  [L.  4.  tit  1 1 .  P.  5.]  2d,  Nor  that  made 
by  the  prodigal  and  the  minor  {huerfuno)  to  their  own  injury,  with- 
out authority  of  their  curator,*®  L.  5.  tit  1 1.  P.  5.  [L.  5.  tit  [  161  ] 
11.  P  5.]  3d,  Nor  that  which  is  made  between  father  and  son, 
unless  it  relate  to  property  called  castrense,  or  to  the  obligation  of 
dote,  L.  6.  tit  11.  P.  5.  [L.  6.  tit  11.  P.  5.]  4th,  Nor  the  promise 
which  is  made  in  the  name  or  behalf  of  another  to  a  third  person  who 
is  not  under  the  power  nor  in  the  service  of  him  in  whose  behalf  such 
promise  is  made,  except  it  be  to  the  attorney,  guardian,  &c.,  LI.  7. 
and  8.  tit  11.  P.  5.  [LI.  7  and  8.  tit  11.  P.  5.]  or  except  the  debtor,  ia 
the  name  of  his  creditor,  should  receive  a  promise  from  any  one  to 
satbfy  the  debt  due  by  the  former,  in  which  case  although  he  who 
promises  is  bound  to  the  fulfilment  of  his  promise,  the  creditor  has 
no  authority  to  demand  its  perfornuince,but  the  debtor,  who  obtained 
the  promise  or  obligation,  L.  10.  tit  11.  P.  5.,  [L.  10.  tit  1 1.  P.5.J 

tf  reason  of  the  things  promised,  a  promise  is  not  valid.  Ist^ 
When  that  is  promised  which  does  not  exist  nor  can  exists  or  is  natu- 
rally impossible  to  be  done,  L.  21.  tit  11.  P.  5.  [L.21.  tit  11.  P.  5.;] 
but  if  the  fruits  of  an  estate,  &c.,  are  promised,  which  are  yet  to  arise," 
they  shall  be  payable  the  moment  they  are  produced.  And  if  any 
fraud  shall  be  committed  to  impede  the  production,  the  obligation 
subsists  or  is  binding  by  reason  of  the  fraud,  L.  20.  tit  1 1.  P.  5.  [L.  20. 
tit  11.  P.  5.]  2d,  When  holy  or  sacred  things,  &c.,  are  promised 
or  obliged,  L.  22.  tit  11.  P.  5.,  [L.  22.  tit  11.  P.  5.]  except  those 

^  '  Bat  L.  28.  tit  11.  P.  5.,  adds*  that  ifthe  penalty  has  been  willin^Ij  paid  by  the  party 
vader  wnch  drcomatances,  he  shill  not  recofer  it  back. 

*  Tit  18.  is  erroneously  cited  in  tbo  text;  and  L.  10.  tit  5,  lib.  4.  Fuero  Rml^  contaiiM 
this  last  profbion. 

**  And  even  then  the  minor  would,  it  b  presonted,  be  entitled  to  hb  privilege  or  benefit 
oTreatitation,  to  set  aside,  within  four  years  afler  coming'  of  age,  which  b  twenty.five 
years  by  tbe  Spanish  laws,  such  prejudicial  contracts. 

^  u  Tbe  examples  put  by  tbe  law  cited  in  the  text,  are  the  future  or  expected  crops  of  m 
vineyard,  or  eetate,  the  issue  of  a  ibmale  tlave,  or  yaung  of  cattle,  Slc 


152  Of  Contracts  and  [Book  II. 

things  which  the  canon  law  permits.  3d,  When  the  performance  of 
an  act  by  another  is  promised,  unless  it  be  accompanied  with  the 
obligation  of  the  person  making  the  promise;  in  wMch  case  he  who 
makes  the  promise  is  the  person  bound,  and  not  he  who  it  was  stipu- 
lated to  bind  or  oblige.^*  This  obUgation  respecting  the  performance 
of  another's  act  also  subsists,  if  it  were  imposed  by  the  testator  on  his 
heirs;  or  if  judicially  consented  to;  such  as  is  th6  reciprocal  promise 
of  co-guardians  for  the  security  of  the  property  of  the  ward,  and  by 
which  one  is  surety  for  others."  4th,  The  things  prohibited  by  law 
and  good  manners,  ought  not  to  be  performed  or  fulfilled  although 
they  be  promised,i^  LI.  38  and  40.  tit.  11.  P.  5.  [LI.  38  and  40.  tit.  11. 
P.  5.]  There  will  not  be  found  among  us  any  covenant  or  pact  which 
is  invalid  by  reason  of  the  form  or  mode^^  in  which  the  obligation  is 
contracted,  because  L.  2.  tit.  16.  lib.  5.  Rec.  [L.  1.  tit.  1.  lib.  io.  Nov. 
Rec]  says  generally,  that  the  obligation  must  be  fulfilled  in  whatever 
way  it  appears  to  have  been  agreed  upon,  although  nehher  stipulation 
nor  promise  may  intervene.  And  therefore  the  exterior  solemnities 
which  the  Romans  required  for  the  validity  of  promises  of  which  some 
[  \Q2  ]  mention  is  made  in  the  laws  of  tit.  1 1.  P.  5.,  are  not  observed  in 
our  law  by  which  we  are  enabled  to  say  truly,  that  in  Spain  the  obli- 
gation depends  more  on  the  good  faith  of  the  contracting  parties,  than 
on  the  solemnities  of  the  obligatory  pact  which,  although  crude  and 
without  writing,  produces  an  obligation,  L.  l.^^tit.  11.  Ub.  1.  Fuero 
Real. 

From  this,  other  consequences  very  different  from  the  Roman  law 
may  be  drawn  or  deduced,  amongst  which  we  may  remark,  that 
where  two  persons  are  bound  simply  or  severally  {sirnplemente)j 
each  is  only  considered  bound  for  the  half,  unless  it  shall  be  expressed 
that  they  have  bound  themselves  in  solidum,  and  each  separately,^^ 
for  then  each  may  be  sued'  for  the  whole,"  L.  1.  tit  16.  lib.  5.  Rec. 
[L.  10.  tit.  1.  Ub.  10.  Nov.  Rec] 

From  what  has  been  said,  the  general  modes  by  which  an  obliga- 
tion arising  from  pure  pact  is  extinguished,  may  be  inferred,  among 
which  may  be  reckoned  that  which  proceeds  from  the  destruction 
and  deterioration  of  the  thing  promised,  which  may  happen  without 
the  fault  of  the  obligor  or  person  obliged,"  LI.  18.  and  19.  tit.  11.  P. 

K  See  L.  11.  tit.  11.  P.  5.,  cited  in  the  text;  and  L.  1.  tit.  1.  lib,  10.  Nov,  Rec 

13  In  other  words,  the  promise  or  undertaking  of  the  testator  or  ancestor,  descends  to 
or  is  obligatory  on  his  iieirs;  and  the  bail  or  surety,  according  to  his  undertaking  or  pro- 
mise,  is  bound  (or  the  appearance,  &c.,  of  his  principal. 

>4  Pacta  qua  turpem  cau$am  amiinent  non  sunt  observanda, 

16  PalacioM  says,  that  contracts  celebrated  with  an  iropoesible  condition,  are  void  or  in- 
effectual  by  reason  of  the  mode  of  celebrating  there;  that  all  those  which  may  not  have 
been  celebrated  with  a  serious  and  deliberate  intention  of  producing  an  obligation,  shall 
be  void,  on  account  of  the  mode,  also  of  celebrating  them;  and  be  refers  to  L,  1.  tit  1.  lib. 
10.  Nov.  Rec 

1^  L.  1.  is  erroneously  placed  in  tbe  text. 

"  Jointly  and  severally. 

IB  The  same  holds  in  tbe  Roman  or  civil.    See  Wood'B  IntL  C.L^hock  3.  ch. 3.  p.  226. 

^  This  must  be  taken  with  tome  limitation.    See  L.  18.  tit  11.  P.  5.,  cited. 
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5.;  fLl.  10.  and  19.  tit.  11.  P.  5.]  and  for  what  regards  novation, 
solutioD,  compensation,  or  set  off,  &c.,  as  these  modes  of  putting  an 
end  to  the  obligation  are  more  particularly  allied  to  loan  (muiuo)^ 
we  reserve  it  for  Title  11.** 

Cap.  2.  According  to  our  law  we  are  to  consider  contracts  as  either 
innominate  or  nominate,"  the  former  comprehend  the  four  kinds  of 
do  ut  desy  &c.,  spoken  of  by  L.  5.  ad  Jin.  tit.  6.  P.  5.  Of  the  latter, 
some  are  from  pure  favor  (gracia)  and  affection,  and  others  are  for 
the  mutual  benefit  of  both  parties,  prol  de  /a,  Part.  5. 

Conformably  to  this  division,  we  will  treat  first  in  this  book  of  the 
contracts  arising  from  favor,  and  which  are  advantageous  to  only  one 
party,  such  as  donations,  loan  (presiamo),^  deposit  {deposiio)^  loan 
called  {muttw)y^  and  a  commission  {montado)y^  and  afterwards  of 
those  which  are  advantageous  and  onerous  to  both  parties,  such  as 
sale  and  purchase,  leases  (arrendamientos),  partnership  (sociedad), 
and  exchange  {cambio  6  permuta).  To  these  we  shall  add  a  third 
kind  arising  from  those  contracts,  the  substance  and  fulfilment  of 
which  depend  upon  chance  or  contingency,  such  as  insurance  (seguro)^ 
maritime  exchange  {cambio  maritimo),  and  wagers  (apuestas). 

»  or  this  book. 

n  See  also  Wood'i  Intt,  Civ.  L^  book  3.  eh.  1.  p.  206, 

23  Cammodatum,    See  Wood*$  Inst,  Civ,  Law,  ch.  1.  book  3.  p.  315. 

»  See  Ufid,,  p.  213. 

M  Standatum,    See  ibid,,  ch.  5.  p.  242. 
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TITLE  IX. 

OP    DONATIONS. 

[  163  ]  Thb  first  beneficial  contract  to  one  party  only  is  donation 
or  the  benevolent  act  which  arises  from  nobleness  and  goodness  of 
heart,  when  it  is  made  freely  and  without  any  compulsion,  L.  1,  tit. 
4.  P.  5.  [L.  1.  tit.  4.  P.  5.]  It  is  made  in  two  ways,  either  in  health 
or  upon  prospect  of  death;  the  latter  is  revocable,  the  former  not,  L, 
7.  tit.  10.  lib.  5.  Rec.  [L.  1.  tit.  7.  lib.  10.  Nov.  Rec] 

§  1.  Hence  it  is,  1st,  That  the  donation  made  by  a  person  in 
health  is  a  lawful  pact,  by  reason  of  which  the  dominion  of  the  thing 
given  is  transferred  to  the  donee.  2d,  That  the  donation,  causi  mortis, 
has  much  resemblance  to  bequests  and  legacies. 

According  to  the  first  principle,  1st,  The  minor  under  twenty-five 
years  of  age  cannot  make  a  gift,  L.  1.  tit.  4.  P.  5.  2d,  Nor  the  mad- 
man, the  idiot,  nor  the  prodigal,  L.  1.  tit.  4.  P.  5.  [L.  1.  tit.  4.  P.  5.] 
Sd,  Nor  the  son  who  is  under  the  power  of  his  father,  without  his 
permission  or  consent,  except  of  property  called  castrenses  and 
adventitious^^  L.  3.  tit.  4.  P.  5.  [L.  3.  tit.  4.  P.  5.]  4th,  Nor  the 
person  suspected*  of  the  crime  of  high  treason,  {iaesse  mnjestatis^) 
unless  he  commit  the  offence  after  the  donation,  L.  2.  tit.  4.  P.  5.; 
[L.  2.  tit.  5.  P.  5.;]  although  persons  condemned  to  death  for  other 
offences  are  considered  capable  of  disposing  of  their  property^  which 
has  not  been  confiscated,  L.  3.  tiL  4.  lib.  5.  Rec  [L.  3.  tit.  18.  lib.  10. 
Nov.  Rec] 

From  this  principle  it  follows  also,  5th,  That  the  donation  made 
between  man  and  wife  is  not  valid,  by  reason  of  their  mutual  affec- 
tion, which  would  be  an  inducement  for  them  to  strip  themselves 
of  their  property,  L.  4.  tit.  11.  P.  4.;  [L.  4.  tit.  11.  P.  4.;]  the  excep- 
tions  to  which  will  be  seen  in  LI.  5.  and  6.  tit.  11.  P.  4.**  [LI.  5.  and 
6.  tit  11.  P.  4.]  6th,  That  donations  may  be  made  simply  or  purely, 
with  condition  among  persons  present,  and  by  power  of  attorney 
[  164  ]  among  those  absent;  and  until  a  certain  day,  or  for  a  limited 
period,  LI.  4.  and  7.  tit.  4.  P.  5.;  [LI.  4.  and  7.  tit.  4.  P.  5.;]  which 
simple  obligation  passes  to  the  heirs  when  the  donor  hath  not 
delivered  the  thing,  L.  4.  tit.  4.  P.  5.;  [L.  4.  tit.  4.  P.  5.;]  and  the 
conditional  one  shall  be  fulfilled  in  whatever  way  the  condition  may 

1  And  in  what  cases  the  property  called  profeetitiou$^  Slc.    See  L.  3.  tit  4.  P.  5. 

*  Palaeio*  sayn,  it  is  not  sufficient  that  he  be  suspected,  but  it  niubt  Le  known  that  he 
oommitted  the  offence,  and  he  refers  to  L.  3.  tit,  4.  P.  5.,  cited. 

•  See  L.  2.  tit.  4.  P.  5. 

4  See  also  Order  in  Conncil,  IGth  September,  1822.  Appendix  K. 
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be  fulfilled,  L.  5.  tit.  4.  P.  5.  [L.  5.  tit  4.  P.  5.;]  but  the  donation 
made  for  a  certain  day  or  limited  period  will  continue  only  for  that 
time,  the  thing  given  then  reverting  to  the  donor  or  his  heirs,  L.  7. 
tit.  4.  P.  5.  [L.  7.  tit.  4.  P.  5.;]  and  in  the  same  mode  the  pecuniary 
gifts  or  rewards  that  the  king  shall  bestow  or  confer  are  at  an  end,' 
by  the  death  and  the  relinquishment  or  resignation  (vacacion), 
of  the  donees,  L.  20.  tit  10.  lib.  5.  Rea  [L.  12.  tit  5.  lib.  3.  Nov. 
Rec.] 

As  this  liberality  is  often  wont  to  degenerate  into  excess,  it  has 
been  necessary  to  limit  these  donations,  not  only  by  prohibiting  them 
when  they  are  prejudicial  to  a  third  person,  but  also  when  they  are  so 
to  the  donor  himself.  For  the  first  reason,  1st,  The  donation  made 
for  want  of  children  is  revoked  generally  if  the  donor  shall  after- 
wards have  them,  L.  8.  tit  4.  P.  5.  [L.  8.  tit.  4.  P.  5.]  2d,  The 
donation  which  is  made  in  prejudice  of  the  lawful  share  {fegiiima) 
of  children  is  prohibited,  L.  8.  tit.  4.  P.  5.  [L.  8.  tit  4.  P.  5.;]  for 
which  reason,  the  gift  made  to  the  child  who  has  brothers  or  sisters 
must  come  into  partition,  (en  colacionyY  L.  3.  tit  4.  P.  5.  [L.  3.  tit  4. 
P.  5.]  3d,  Royal  donations  are  also  prohibited  which  are  made  in 
prejudice  of  the  kingdom  and  of  the  crown,^  such  as  those  mentioned 
in  LI.  3.  10.  14.  and  18.  tit.  10.  lib.  5.  Rec. ;  [LI.  8.  5.  13.  14.  and  3- 
tit  5.  lib.  3.  Nov.  Rec. ;]  although  the  king  may  give  many  other 
things  by  way  of  remuneration  for  services,  (por  via  de  mercedy) 
such  as  oflSces,  alms,  {limosnasy)  insignia  or  badges  of  distinction, 
(habi(osy)  pensions,  &c.,  L.  5.  tit.  10.  lib.  5.  Rec.,'  L.  16.  tit.  10.  lib. 
5.  Rec.  [L.  4.  tit  5.  lib.  3.  Nov.  Rec.;]  and  in  this  last  case  the  doneeg 
ought  to  obtain  them  firom  the  hand  of  the  king,  L.  16.  tit  10.  lib. 
3.  Rec.  [L.  4.  tit  5.  lib.  3.  Nov.  Rec]  These  are  the  donations  or- 
dered to  be  firm  and  valid  by  L.  6.  tit.  10.  lib.  5.  Rec. ;  [L.  l.tit  5.  lib. 
8.  Nov.  Rec. ;]  and  which  are  moderated  according  to  the  circumstan- 
ces and  state  of  the  kingdom,  L.  15.  tit  10.  lib.  5.  Rec.  [L.  10.  tit  5. 
lib.  3.  Nov.  Rec]  4th,  The  donations  made  to  the  clergy  and  persons 
privileged  in  fraud  of  the  revenue  or  payment  of  taxes,  (en  fraudt 
de  no  pecharj)  are  prohibited  as  prejudicial  to  third  persons,  L.  11, 
tit  10.  lib.  5.  Rec  [L.  3.  tit.  7.  lib.  10.  Nov.  Rec;]  to  which  the 
second  ^uto  tit.  10.  lib.  5.  Rec,*  and  ^uto  1.  tit  10.  lib.  5.  Recop. 
rL.  12.  tit  5.  lib.  1.  Nov.  Rec]  relate;  where  it  is  ordered, that  for 
oonations  made  to  monasteries,  the  clergy,  &c,  the  fifth,  besides  the 
tax  of  alcabaloy  be  paid,  and  that  i\\%  ordenanza  de  Portugalj 
which  prohibits  the  acquisition  by  ecclesiastics  of  real  property  be 


*  At  the  expiration  of  the  period  for  which  limited. 

*  This  is  understood  in  so  far  only  as  the  gift  should  exceed  the  mtjora  of  tereio  y 
finate,  which  parents  are  allowed  to  assiffn  to  a  particular  child,  beyond  such  ehi)d*a 
t^mate  share  of  their  property.  See  Tit  6.  lib.  10.  Nov.  Rec  on  this  subject ;  and 
p^in.  ante,  n.  27. 

'  See  L.  9.  tit  4.  P.  5. 

*  Nut  in  the  JVbo.  Rec, 

*  Not  in  the  Abo.  Rte. 
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[  165  ]  observed."*  For  the  second  reason,  1st,  Every  donation 
which  leaves  the  donor  without  sufficient  to  maintain  himself  is  pro- 
hibited, L.  4.  tit.  4.  P.  5.  [L.  4.  tit.  4.  P.  5.]  2d,  Also,  that  which 
comprehends  the  whole  of  a  person's  property  even  present,  L.  8. 
tit.  10.  lib.  5.  Rec  [L.  2.  tit.  7.  lib.  10.  Nov.  Rec.]  To  both  objects 
is  L.  9.  tit.  4.  P.  5.  directed,  which  enacts,  that  no  donation  exceeding 
five  hundred  maravedis  of  gold,"  can  be  made  without  an  authentic 
deed  of  writing:  but  the  practice  of  the  present  day  is,  for  every 
donation  to  be  made  with  the  authority  of  the  judge,"*  or  for  his  ap- 
probation to  be  prayed  for  {se  insta)  by  the  donee,  as  the  person 
who  is  principally  interested. 

§  3.  We  have  said  that  this  donation  is  irrevocable,  because  with- 
out a  legitimate  cause,  it  cannot  be  revoked;  and  this  is  to  be  the  evi- 
dent ingratitude  of  the  donee  towards  the  donor,  as  a  motive  which 
causes  the  cessation  of  that  love  which  was  the  mobile  (movil)  of  the 
donation.  To  this  have  reference  the  four  causes  expressed  by  L. 
10.  tit.  4.  P.  5.,  and  others  similar,  which  are  in  force  by  the  Buk 
36."  tit.  34.  P.  7. 

§  4.  According  to  the  second  principle,  bequests  (mandas)  or  do- 
nations made  cau,sd  moriiSy  may  be  revoked  during  the  life  of  the 
giver,  as  also  legacies;  wherefore,  1st,  L,  11.  tit.  4.  p.  5.,  sets  forth, 
principally  the  following  three  causes  of  revocation:  1st,  the  death  of 
the  donee;"  second,  the  recovery  or  escape  of  the  donor  from  the 
danger  of  death,  the  reason  of  which  induced  him  to  make  the  dona- 
tion; third,  the  changing  or  aUering  his  will.  2d,  No  person  incom- 
petent to  make  a  will  is  permitted  to  make  this  donation,  except  the 
child,"'  with  the  consent  or  permission  of  his  father,  L.  11.  tit.  4.  P. 
5."^  [L.  11.  tit.  4.  P.  5.]  3d,  As  these  donations  are  wont  often  to 
be  made  without  the  direction  of  that  entire  reason  which  is  dark- 
ened by  the  fear  of  death,  those  gifts,  therefore,  which  may  have 
been  extorted  by,  or  may  have  proceeded  from  any  deadly  threat, 
will  not  be  valid,"^  L.  11.  tit.  4.  P.  6.  [L.  11.  tit.  4.  P.  5.];  nor  those 
[  166  ]  which  shall  be  made,  in  last  sickness,  to  confessors,  or  to  their 
churches,  or  monasteries,  ^uio  3.  tit.  10.  lib.  5.  Rec  [L.  15.  tit.  2a 
lib.  10.  Nov.  Reel 

w  See  alto  n.  6.  tit  5.  lib.  1.  Nov.  Rec 

11  Vide  the  value  of  coin  in  note  to  original.  A  maravedi  of  gold  is  there  said  to  be 
worth  fif\y  reale«,  (euppoee  <i«  vellon^)  six  maravedis,  and  something  more  of  the  then 
▼alue  of  money,  which  make  the  sixth  part  of  an  oance  of  gold. 

i>  PalaeioB  says,  that  the  excess  of  any  gift,  above  such  sum,  without  judicial  approval 
and  authority,  will  be  void ;  and  he  refers  to  Febrero  reformadOf  torn.  2.  r.  1.  ch.  21.  §  1. 
n.  5.  and  6.  p.  101.,  which  see. 

1*  This  role  does  not  apply;  perhaps  rule  34,  ibid,  is  meant 

14  Add  before  the  denor, 

X  In  patrid  poie$tote, 

10  Palacio$  says,  that  it  appears  the  authors  infer,  that  a  child  under  the  father*s  power 
cannot  make  a  testament;  and  although  this  may  be  the  caso  by  the  civil  law,  and  even 
by  that  of  the  Partidau,  yet  by  the  law  of  the  Recopilaeion  a  cliild  may  make  a  testa- 
ment, if  he  be  of  competent  age,  which  is  that  of  puberty,  as  though  he  were  irce  from 
the  patria  pote$tad,  L.  4.  tit.  18.  lib.  10.  Nov.  Rec. 

"  Or  fear  of  being  killed.    See  the  L.  11.  Ut  4.  P.  5.  cited. 
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§  5.  It  may  be  observed  that  the  other  donations"  made  for  a  cer- 
tain object  or  for  a  certain  cause,  into  which  number  enter  donations 
fritter  nvpiiaSy  remunerative  donations,  &c.  are  not.valid,  unless 
the  object  or  cause  for  which  they  are  made  be  certain,  L,  6.  tit.  4. 
P.  5.  [L.  6.  tit,  6.  P.  5.] 

18  Suh  modo. 
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TITLE  X. 

OF   DEPOSIT    (dEPOSITO),  AND  LOAN    (PRESTAMO). 

[167]  Cap.  1.  The  second  contract,  useful  or  advantageous  («////) 
to  one  party  only,  is  deposit,  by  which  the  person  who  receives  does 
an  act  of  kindness  and  affection  to  the  person  who  makes  the  deposit, 
Prot  tit.  3.  P.  5.,  and  thus  every  person  may  deposit  what  belongs 
to  him  with  whomsoever  he  pleases,  L.  3.  tit.  3.  P.  5.,  [L.  3.  tit.  3.  P. 
5.]  but  not  things  stolen,  even  though  the  deposit  be  made  with  an 
escribano,  L.  22.^  tit.  1.  lib.  2.  Rec,  and  L.  2.  tit.  21.  lib.  2.  Rec,  [L.  8. 
tit  25.  lib.  5.  Nov.  Rec]  It  is  called  by  the  laws  of  the  Partida,  con- 
desijoy  from  the  old  verb  condesar^  to  guard  or  preserve,  L.  1.  tit.  3. 
P.  5..  [L.  1.  tit.  3.  P.  5.]  Deposit  is  when  one  man  confides  his 
property  to  the  custody  of  another,  L.  1.  tit.  3  P.  5.  [L.  1.  tit.  3.  P.  5.] 
It  is  of  three  sorts,  1st,  When  a  person  voluntarily  and  without 
necessity  deposits  the  thing.  2d,  When  he  does  it  through  urgent 
necessity,  in  order  to  save  the  thing  or  property  from  any  fire,  ship- 
wreck, &c.  3d,  When  the  thing  is  deposited  by  the  possessor  to  abide 
the  event  of  a  law  suit,  L.  1.  tit.  3.  P.  5.  The  first  is  called  simple 
deposit;  the  second,  miserable;  and  the  third,  sequestration. 

The  simple  and  miserable  deposit,  1st,  Should  be  kept  carefully, 
faithfully,  and  without  any  remuneration^  (sin  inieres  alguno).  The 
depositary  (deposiiario)  ought  to  restore  at  its  time^  the  same  thing 
received^  to  the  person  who  deposited  it  (al  deponenie),  L.  5.  tit.  3. 
P.  5.  [L.  5.  tit.  3.  P.  5.]  3d,  If  this  fidelity  {lealtad)  be  wanting  by 
the  fault*  of  the  depositarioj  he  is  obliged  to  pay  double  the  amount 
of  the  thing  in  the  case  of  a  miserable^  and  the  same  price  or  value 
in  that  of  a  simple  deposit.  From  the  first  principle  Jt  follows,  1st, 
That  deposit  from  its  nature  is  gratuitous,  L.  2.  tit.  3.  P.  5.,  [L.  2.  tit 
3.  P.  5.]  therefore  it  must  not  bear  interest  even  on  account  of  gain 
ceasing*  {por  razon  del  lucro  cesanie),  L.  15.  tit  18.  lib.  5.  Rec. 
[L.  21.  tit.  1.  lib.  10.  Nov.  Rec]    2d,  That  a  deposit  made  of  any 

1  PaladoB  says,  there  is  an  error  in  the  quotation  of  thie  law,  (which  is  not  in  the 
Nov.  Ree.  and  that  L.  2.  of  tit.  21.  of  the  same,  which  is  L.  2.  lit  25.  lib.  5.  Nov.  Rec 
prohibits  eaeribanoa  from  receiving,  in  deposit,  things  stolen.  It  is  presumed  they  would, 
■o  receiving  knowingly,  be  punishable  criminally. 

s  See  L.  3.  tit  3.  P.  5. 

>  That  is,  when  it  shall  be  demanded.    See  L.  5.  cited,  and  L  10.  tit  3.  P.  5. 

^  The  words  of  the  text  are,  en  la  misma  efpecie. 

6  That  is,  gross  fault,  or  by  fraud.  See  L.  2.  tit.  3.  P.  5.  nnd  Or,  Lop,  GL  7.  on  ditto, 
also  L.  8.  tit  3.  P.  5. 

^  Luero  ceBante^  is  the  gain  or  interest  which  it  is  calculated  money  might  produce 
during  the  time  for  which  it  is  lent  or  unemployed.  See  Curia  Pkilipiea^lib,  2.  Com. 
Ter.  ch.  3:  d.  3.  tit.  IrUereui,  p.  353,  ed.  1797. 
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of  those  things  which  are  measured,  weighed,  &c.,  on  interest,  is  a 
contract  which  partakes  more  of  the  nature  of  mutuo^  than  that  of 
deposit,  L.  2.  tit  3.  P.  5.  [L.  2.  tit  3.  P.  5.]  3d,  That  the  depositario 
must  be  paid  for  the  expenses  which  he  shall  incur  for  the. [  168  ] 
benefit  {en  ultilidad)  of  the  thing  deposited,*  L.  10.  tit  3.  P.  5.  [L.  Ip. 
tit  3.  P.  5.]  4th,  That  the  depositario  neither  acquires  dominion 
nor  possession  in  the  thing  deposited,^  L.  2.  tit.  3.  P.  5.  [L  2.  tit  3. 
P.  5.J  From  the  second  principlt  it  follows,  1st,  That  the  deposi- 
tario is  obliged  to  return  the  thing  whenever  the  person  who  depo- 
sited it,  or  his  heirs,  may  require  it,  together  with  the  fruits,  rents, 
and  improvements,  without  being  able  to  retain  it  under  pretence  of 
set-oflF**^  (compensacion)^  or  for  expenses  or  charges"  (expensas),  &c», 
Lf.  5.  and  10.  tit.  3.  P.  5.,  [LI.  5.  and  10.  tit  3.  P.  5.]  excepting  in  the 
four  cases  adduced  by  L.  6.  tit  3.  P.  5.  [L.  6.  tit  3.  P.  5.]  2d,  That 
the  judicial  depositary  must  not  return  the  thing  until  sentence  shall 
have  been  given,  and  the  suit  terminated,"  L.  5.  tit.  3.  P.  5.  [L.  5.  tit 

3.  P.  5.]  3d,  That  if  a  thing  be  deposited  in  a  church,  monastery, 
&c.,  with  the  consent  of  the  superior,  the  whole  body  remains  bound 
to  restore  the  deposit,  L.  7.  tit  3.  P.  5.  [L.  7.  tit  3.  P.  5.] 

Cap.  2.  In  order  to  understand  the  third  principle,  and  every 
thing  relating  to  the  obligation  arising  from  damage  or  injury  {dano), 
in  other  contracts  we  have  thought  fit  to  explain  in  this  place  the 
various  species  of  fault  (culpa)  whence  this  damage  may  result 

Damage  or  injury  may  be  caused  through  malice*^  {malicia)^  or 
through  negligence^*  and  little  care"  ( poco  cuidado)j  or  finally,  by  a 
supernatural  event  which  we  cannot  prevent.  To  the  first,  the  laws 
of  the  Partidas  give  the  appellation  of  fraud  (engano)y  ProL  del,  tit 
16.  P.  7. ,  to  the  second  that  of  fault  {culpa),  L.  3.  tit.  3.  P.  5.  [L.  3. 
tit  3.  P.  5.];  and  to  the  third,  accident  (ocasion),^^  L.  11.  tit  33.  P.  7. 
vide  Prol.  tit  15.  P.  7.  [L.  11.  tit  33.  P.  7.]  In  all  contracts,  par- 
ties are  first  responsible  for  all  damage  caused  to  the  thing,  through 

T  PalaciM  obeerres,  that  L.  2.  tit  3.  P.  5.  does  not  compare  nor  give  the  title  of  mtiftio, 
to  t  deposit,  in  which  the  depo$Uario  might  receive  anj  reward  for  the  custody  of  the 
property,  bat  that  of  letting  loguero  or  loeadon. 

^  Bat  be  cannot  retain  the  deposit  as  a  pledge  or  security,  ibr  the  payment  of  sach 
expenses.    See  L.  10.  tit  3.  P.  5.  cited,  and  what  follows  in  the  text 

*  Unless  the  deposit  should  be  of  tilings  which  may  be  counted,  weighed,  or  measured, 
ud  sboold  be  delivered  by  reckoning,  weight,  or  nneasurc;  for,  in  this  case,  the  dominion 
voald  pass  to  the  depositary;  but  he  would  be  obliged  to  return  the  money,  coin,  &.C.. 
lieposited,  or  the  like  quaotitv,  &&  In  other  words,  that  he  would  not  be  obliged  to 
retam  the  identioal  pieces  of  money,  or  particles  of  com*  but  their  equivalent;  but  it 
•eems  it  would  be  otherwise,  if  the  money  and  other  things  were  delivered,  sealed,  or 
locked  op,  which  would  amount  to  a  tacit  prohibition  of  its  use,  and  a  direction  to 
Reserve  it  unmixed  with  the  depositary's  property,  L.  2.  tit  3.  P.  5.  and  Grtg,  Lop.  GL 

4.  OQ  said  law.  The  doctrine  in  this  law  might  give  rii»e  to  important  questions  and  the 
eonsiderations  it  suggests  are  worthy  of  attention.  See  7  tom.  Ftb.  Ad^  P.  2.  lib.  3.  ch. 
3w  §  2.  p.  lUl,  n.  200.  and  201. 

**  For  a  debt,  &c  due  to  him  by  the  person  who  deposited. 

"  See  note  8. 

**  Or  tiie  parties  may  have  agreed.    See  L.  5.  tit  3.  P.  5.,  cited. 

■*  That  is  fraud.  >«  Lata  culpa,  ^  LevU  culpa,  »  Ca$u9  foriuiiMt. 
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malice  or  fraud  {maliciosamente)^  it  not  being  allowed  to  covenant 
to  the  contrary.  2d,  In  those  contracts  in  which  we  look  principally 
for  integrity  of  intention  (la  lealtad  del  animo)^  this  fraud  ought  to 
be  visited  with  the  punishment  of  infamy/''  L.  8.  tit  3.  P.  5.  [L.  8. 
tit.  3.  P.  5.] 

Accident  (ocaston)  or  easo  foriuitd^  which  might  cause  any  da- 
mage {da?io),  does  not  produce  any  obligation  to  pay  or  make  good 
the  damage,  unless  an  agreement  should  have  been  made  to  the  con- 
trary," L.  3.  tit.  2.  P.  5.,  ad  Jin.;  and  L.  4.  tit  3.  P.  5.  [L.  3.  tit  2.  and 
L.  4.  tit  3.  P.  5.] 

Fault  or  negligence  (culpa)  is  most  small  (levissima),  small  (levis\ 
or  great  (lata):  culpa  levissimay  means  that  a  person  did  not  ob- 
serve that  care  in  keeping  (alijiar)^  and  preserving  the  thing  which 
another  of  good  sense  or  understanding  (buen  seso)  would  have  taken 
if  he  had  charge  of  it,  L.  11.  tit  33.  P.  7.  [L.  11.  tit  33.  P.  7.]  We 
[  169  ]  say  that  the  thing  is  lost  or  injured  through  culpa  leve  when 
the  person  who  has  it  in  custody  does  not  take  all  that  care  of  it 
which  an  attentive  and  discreet  person  would,  L.  3.  tit  3.  P.  5.  [L. 
3.  tit  3.  P.  5.]  Culpa  lata^  as  it  consists  of  a  gross  and  as  it  were 
inexcusable  negligence,  for  which  reason  it  is  called  in  L.  11.  tit  33. 
P.  7.  [L.  11.  tit  33.  P.  4.],  great  and  manifest  fault,  is  compared  to 
fraud;  and  thus  much  is  to  be  understood  from  L.  2.  tit  2.  P.  5.  ad 
Ji7i,  [L.  2.  tit  2.  P.  5.],  when  it  makes  use  of  these  words,  *'  unless  it 
were  allowed  to  be  injured  through  fraud  (enganosamente).*^^^ 

In  order  to  determine  and  estimate  the  obligation  which  arises 
from  each  of  these  kinds  of  fault,  regard  must  be  had  to  the  advan- 
tage (utilidad)  or  injury  (perjuicio)  which  each  of  the  contracting 
parties  receives  from  the  thing  by  reason  of  the  contract;  which  doc- 
trine is  founded  on  these  two  rules,  1st,  That  by  the  contract  advan- 
tageous only  to  one  party,  the  person  to  whom  it  is  so  advantageous, 
is  liable  or  bound  for  ^^  culpa  tevissimay^^  the  other  for  only  ^  culpa 
lata,  6  engarto,^^  2d,  That  if  the  advantage  is  equal  to  both  parties, 
both  are  liable  or  bound  for  *^  dolo  y  culpa  /eve"* 

n  See  in  what  case,  by  L.  8.  tit  3.  P.  5.  cited. 

>8  Soe  the  other  excepted  caaes  mentioned  in  L.  4.  tit  3.  P.  5.,  which  are,  if  the  depoti- 
tario  should  have  delayed  or  refused,  on  request,  dLC.  is  understood,  to  deliver  the  thing* 
deposited;  or  should  have,  by  his  conduct,  contributed  to,  or  given  cause  for,  the  loss;  or 
if  the  deposit  should  have  been  principally  bene6cial  to  the  depositario.  And  see  also  L. 
S.  tit  2.  P.  5.,  cited;  which  lost,  however,  is  not  applicable  to  the  case  of  loan  {eomm^' 
'datum), 

»  See  Oreg,  Lop.  Gl.  9.  L.  2.  tit  2.  P.  5. 

^  Palacios  observes  on  this,  that  fraud  idoto)  is  extended  to  all  contracts;  and  also, 
culpa  lala;  when  the  advantage  is  only  with  him  who  gives  or  deposits  the  thing,  the 
receiver  is  answerable  for  culpa  lata;  when  the  advantage  is  only  with  the  receiver,  he 
is  answerable  for  culpa  levUnma;  and  when  the  advantage  is  mutual,  the  party  blame- 
able  is  answerable  for  culpa  leee,  and  he  refers  to  L.  2.  tit.  6.  P.  5.,  which  does  not  apply; 
but  it  is  supposed  this  law  is  erroneously  cited  for  L.  2.  tit  2.  P.  5.  He  adds  that,  acci. 
dent  or  unforeseen  events,  commonly  called  ca$os  fortuUo$y  do  not  extend  to,  or  induce 
liability  in,  any  contract  This  general  position,  laid  down  by  the  learned  Professor, 
does  not  exclude  a  party  from  protecting  himself  against  the  consequences  of  such  acci> 
dents  by  special  coveoant,  as  mentioned  in  L.  4.  tit  3.  P.  5.,  and  aa  in  the  contract  of 
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Taking  this  for  granted,  we  deduce  from  the  third  principle,  Ist, 
That,  as  the  fidelity  or  integrity  (leaiiad)  of  the  deposUario,  consista 
in  his  taking  care  (guardar)  of  the  thing  from  which  he  defrives  no 
advantage,  he  is  not  liable  to  pay  the  damage  if  it  should  be  lost  or 
injured  through  "  culpa  /ere"  except  the  contrary  was  agreed  on,  or 
it  was  deposited  at  his  own  instance  or  request,  or  that  he  receives 
interest  or  remuneration**  for  the  custody  or  care  of  it,  L.  3.  tit.  3.  P. 
5.  [L.  3.  tit  3.  P.  5.]  2d,  That  much  less  will  he  be  obliged  to  pay 
or  make  good  the  injury  caused  by  caso  fortuitOy  unless  he  should 
have  fallen  into  delay  or  demurrage,  by  deferring  or  withholding  the 
deUvery  of  the  thing,  L.  4.  tit.  3.  P.  5.  [L.  4.  tit.  3.  P.  5.]  3d,  That 
if  a  person  to  whose  charge  a  thing  should  be  committed  by  way  of 
miserabie  deposit,  should  refuse  to  keep  it,  he  must  pay  double 
its  amount  or  value,  upon  the  truth  being  proved:  smd  the  deposit 
iario  of  a  simple^  deposit  will  be  rendered  infamous,  and  shall  be 
obliged  to  restore  the  deposit,  and  make  good  the  loss  ( perjuicios)^ 
danmge  (danos)  &c.  to  be  estimated  by  the  oath  of  the  person  de* 
positing,  and  settled  by  the  authority  of  the  judge,  L.  8.  tit.  3.  P.  5. 
[L.  8.  tit.  a  P.  5.] 

As  to  what  relates  to  judicial  deposit,  it  is  to  be  observed,  1st,  That 
in  the  attdiendas  and  courts  of  justice,  (juzgados,)  there  ought  to 
be  kept  a  book,  in  which  deposits  are  to  be  enrolled.  Lib.  23.  tit.  2. 
lib.  2.  Rec  ^  2d,  That  the  depositario  should  render  accounts  an- 
nually to  the  judges,  Aut.  21.  tit.  14.  lib.  2.  Rec.  [Nota  8.  tit  14.  lib. 
4.  Nov.  Rec] 

Sequestration  {el  sequestra)  belongs  to  the  subject  of  suits  [  170  ] 
or  actions,  {al  Iralado  dejuicios,)  as  appears  from  Tit  9.  P.  3.  [Tit 
9.  P.  3] 

Cap.  3.  The  third  contract  advantageous  to  only  one  party  is 
loan,  (preslamOj)^  which  is  a  sort  of  contract  that  men  make  with 
one  another,  some  lending  to  others  their  property  when  they  have 
occasion  or  necessity  for  it,  L.  1.  tit.  1.  P.  5.  [L.  1.  tit  1.  P.  5.] 
This  loan  is  either  made  gratuitously,  or  on  the  condition  of  a  cer- 
tain price  being  paid  for  its  use.^  That  which  is  gratuitous,  is  either 
of  things  which  are  weighed,  measured,  or  counted,  which  is  called 
mutuo;  or  it  is  of  things  which  cannot  be  weighed  nor  counted,  for 
a  certain  use,  and  then  it  is  called  ^<  commodato^^^  or  of  things  to  be 

iwanee.  Oo  the  subject  and  degrees  of  culpa  or  negleet,  by  the  civil  law,  correspoad- 
m%  with  what  has  been  said  in  Uie  text,  and  obeervcd  opon  in  thiv  note  bjr  the  learned 
Pro(e«or  cit«d,  see  IToMft  /««<.  Civ.  Law,  book  1.  oh.  1.  P.  106,  107. 

ti  See  Greg.  Lop.  Gl.  13.  L.  aUt  3.  P.  S. 

*>  The  Di^oa  bisre  onderstood,  observes  Palociot,  aooordingr  to  the  same  law  cited  in 
the  text,  are  those  which  have  arisen  beoanse  the  deposit  was  not  retarned  when  de- 
•anded,  but  not  on  account  of  what  might  have  been  gained  by  the  thing  or  property 
dspomted.    See  Gl.  9.  Greg.  Lop.  on  L.  a  tit  3.  P.  5.,  cited. 

**  Not  in  the  iVbe.  Ree, 

^  Mmtwmw^    See  IVochTs  IntU  Civ.  Law,  book  3.  ch.  1.  p.  213.  and  313. 

^  Paiaeiaa  says,  thai  loan  (presfoms)  is  by  its  nature  gratuitous,  and  if  a  pries  ahonld 
bs  introduced,  it  would  not  be  a  loan,  but  some  other  kind  of  coatraot;  and  re&ra  to  L, 
L  tit  2.  P.  5.;  utd  ^2.  iMt.  quib.wMLf  camLablig, 
YoL.  L— 23 
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used  at  the  will  or  discretion  (a/  arbitrio)  of  the  person  who  lends, 
and  then  it  is  called  precarious  loan  (precario). 

§  1.  Commodate^  is  a  sort  of  loan  that  men  make  to  one  another, 
by  which  the  receiver  or  borrower  is  to  be  benefited  for  a  certain 
time,L-  1.  tit.  «.  P.  5,  [L.  1.  tit.  2.  P.  5.1  «  Commodato^^  may  be 
made,  1st,  Gratuitously,  and  for  the  advantage  only  of  the  receiver, 
as  when  a  horse  is  lent,4:c.  2d,  For  the  utility  or  advantage  equalljf 
of  the  lender,  which  will  be  always  the  case  when  the  thing  lent 
serves  also  the  lender.  Sd,  When  the  thing  is  lent  more  for  the 
honor  and  satisfaction  of  the  lender  than  of  the  borrower,  of  which 
kind  is  the  loan  of  a  person's  clothes  or  jewels  to  the  wife,  in  order 
to  appear  more  elegant,  L.  2.  tit.  2.  P.  5.  [L.  2.  tit  2.  P.  5.] 

•  Hence  are  deduced  these  three  axioms,  1st,  ThdX^  comTnodat^^  is 
made  for  a  certain  and  determinate  use.  2d,  That  the  same  thing 
which  is  lent  must  be  returned.^  3d,  That  this  contract  is,  from 
its  nature,  advantageous  to  the  borrower.  From  the  first  axiom 
it  results,  1st,  That  until  the  use  or  the  time  appointed  for  wbidi 
it  was  lent  be  completed,  the  thing  cannot  be  demanded ;  becanse 
until  then  the  borrower  is  not'  obliged  to  return  it,  L.  9.  tit  2.  P. 
5.  [L.  9.  tit  2.  P.  5.]  2d,  That  the  time  or  the  use  for  which 
it  was  intended  having  been  completed,  it  ought  to  be  restored  to  the 
owner  or  heir  of  the  lender,  without  its  being  allowed  to  be  retained 
by  way  of  set  off,  (compensacionj)  or  on  account  of  debt,  L.  4.*  tit. 
2.  P.  5.  [L.  4.  tit  2.  P.  5.]  3d,  That  if  it  is  not  restored  to  the 
V  owner,  the  borrower  is  liable  for  the  expenses,  damages,  and  preju- 
dices which  he  occasioned  by  the  delay,  L.  9.  tit  2.  P.  5.  [L.  9.  tit 
2.  P.  5.] 

[  171  ]  From  the  second  axiom  it  arises,  1st,  That  every  thing 
corporeal  or  incorporeal,  personal  or  real,  belonging  to  another,'^  or 
to  one's  self,  may  be  lent,  L.  2.  tit  2.  P.  5.  ad  fin.  [L.  2.  tit  2.  P.  5.] 
2d,  That  the  things  which  are  consumed  by  use  are  only  lent  for 
pomp  and  luxury,  of  which  kind  L.  2.  tit  2.  P.  5.  [L.  2.  tit  2.  P.  5.] 
makes  mention.  3d,  That  the  borrower  ought  to  take  more  care  of 
die  thing  lent  than  of  his  own^  which  is  called  being  liable  for  all 

M  See  W9od*$  huL  Civ.  Law,  book  3.  ch.  1.  p.  215. 

"  The  text  pays,  tbe  tbiD||r  lent  most  be  retaroed  **eii  Im  miime  e$peeie ;"  but  it  is  tbut 
triDilated,  to  convey  what  b  thought  to  be  the  meaning  of  the  text;  for  one  of  the  differ- 
encet  between  a  emnmodatum  and  a  mtttuum,  is,  it  is  apprehended,  that  with  regard  to 
eommodatum^  the  same  thing  is  to  be  returned,  and  not  the  same  quantity  or  qaalitj  as 
in  a  mtiliiiiffi.  See  L.  2.  tit  1.  P.  5. ;  and  L.  9.  tit  2.,  ibid.  See  also  the  following  title 
in  the  text;  and  sach  is  the  case  by  the  civil  law.  See  Wood'M  Itut.  C.  L.,  p.  215.,  cited 
in  the  preceding  n.  26. 

»  It  is  suppmed  this  law  is  erroneoosly  eitcd  for  L.  9.  t6ii^  before  quoted,  which  con- 
tains an  exception  to  the  general  poeitiotv  in  the  text,  in  the  case  of  the  debt  having  been 
contracted  for  the  benefit  o(  tbe  eommodaium,  aAer  it  was  lent,  and  the  expense  laid  out 
on  it  was  necessary. 

s*  With  such  person's  authority,  must  be  understood,  it  is  presumed.  See  L.  9.  tit  1. 
P.  5.  Pioiactot,  in  a  note  on  this,  obeenres  that,  L.  9.  tit  1.  P.  5.  only  permite  the  loan 
by  a  person  of  a  thing  which  is  his  own ;  and  that  L.  9.  tit  9.  P.  5.,  docs  not  permit  die 
loan  by  one  of  another's  property.  It  is  conceived,  that  tbe  text  meant  to  convey  by  tbe 
expression  used,  no  more  than  is  staled  in  the  fint  pert  of  this  note. 
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fttuUyewen^ lenissima;^^  but  not  for  accidents  (acasos)  nor  super- 
natural events,  except  they  should  happen  after  the  expiration  of  the 
time  for  which  the  thing  was  lent,  or  it  should  have  been  applied  to 
another  use  or  purpose  than  that  for  which  it  was  lent,^  L.  3.  tit.  2. 
P.  5.  [L.  3.  tit  2.  P.  5.]  4th,  That  the  thing  ought  to  be  sent  to  the 
owner  by  a  trusty  and  confidential  person ;  because,  otherwise,  the 
bonrower  is  responsible  for  the  damage  or  loss^^  but  if  it  be  delivered 
to  any  one  who  was  sent  for  the  purpose  by  the  owner,  it  is  at  his 
risk  from  the  instant  of  its  delivery,  L.  4.  tit.  2.  P.  5.  [L.  4.  tit^  2.  P.  5.] 
5th,  That  if  a  thing  be  lent  to  many,  each  is  responsible  for  his  part, 
unless  each  binds  himself  for  the  whole.  Also  the  heirs  of  the  bor- 
rower, if,  by  their  &ult,^  they  shall  lose  it,  shall  pay  pro  rata^  L.  5. 
tit  2.  P.  5.  [L.  5.  tit  2.  P.  5.]  6th,  That  if  the  value  of  the  loan 
bath  been  paid  in  consequence  of  its  being  considered  lost,  and  it 
ihall  afterwards  be  found  by  the  owner,  he  must  deliver  it  to  the 
borrower,  or  may  retain  it  on  returning  the  price  or  value  which  he 
shall  haye  received;  but  if  a  third  person  should  find  it,  the  borrower 
bas  his  action  to  recover  it  from  him,  L.  8.  tit  2.  P.  5.  [L.  8.  tit  2. 
P.  5.] 

Prom  the  third  axiom  it  is  deduced,  1st,  That  the  owner  must  make 
known  the  vice  or  defect  of  the  thing  lent^,  L.  6.  tit  2.  P.  5.  [L.  6. 
tit  2.  P.  5.]  2d,  That  the  borrower  must  support,  at  his  own  expense, 
tbe  beast  which  may  be  lent  to  him,  and  if  it  shall  fall  sick  without  his 
fault,  he  is  entitled  to  recover  what  he  shall  expend  in  its  cure,  L.  1. 
ttt.  2.  P.  5.  [L.  7.  tit.  2.  P.  5.]  3d,  That  if  the  owner  is  equally  be- 
nefited, by  the  thing  lent,  the  borrower  is  only  liable  for  "  culpa  levef^ 
vhich  is  understood  of  commodaiOj  or  loans  of  (he  second  kind:^  and 
with  respect  to  the  third  kind,  the  borrower  is  liable  for  the  damage 
which  may  arise  from  dolo  or  malice  (malicia).^ 


*  Or  rnilew  tlMfe  ■faoold  have  bean  a  meeial  oofenant  to  the  effeet  SeL.  3.  tit 
1P.5. 

*i  See  Greg.  Lop,  Gl.  1.  oo  L.  4.  tit  S.  P.  5.,  cited. 

*  Or  if  H  hath  been  lost  by  the  fkult  of  their  anoeator  or  testator. 

*>  Saab  aa  the  diabonesty  of  a  abire,  &<m  for  coocealment  by  tbe  owner  or  lender,  willi 
kaoviedfe  of  the  fioe,  Jbc,  renders  him  reaponaiUe  to  the  borrower  for  the  oonaequences 
af  dishooesty,  &e.    Sec  L.  6.  tit  3.  P.  5.  cited,  aad  Oreg.  Lop,  GL  1.  and  9.  ibid. 

••See  pp.  179, 180,  ante. 
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TITLE  XL 

OF   LOAN   (EMPRESTITO   OR   MUTUO);   AND   OF   DEBTS   (dEUDAs). 

Cap.  L  The  other  species  of  loan  of  which  we  have  to  treat,  is  em- 
prestiio,  which  may  be  considered  as  a  thing  that  is  lent  at  the  request 
of  the  borrower,  L.  1.  tit  1.  P.  5.  The  thing  lent  must  be  of  a 
quality  which  can  be  weighed,  measured,  or  counted.  Wherefore  the 
contract  of  emprestiiOy  is  that  by  which  the  thing  that  is -consumable 
[  173  ]  {cosa  fungible) y  is  transferred  to  the  dominion  of  another  under 
the  obligation  or  condition  of  returning  the  like  quantity  in  kind^  as  is 
deduced  from  LL  1.  and  2.  tit.  L  P.  5.  [LI.  1.  and  2.  tit.  L  P.  5.] 

Hence  it  is  that  ^^muiuo**  can  only  be  made  of  those  things  which 
consist  of  number,  weight  and  measure.  2d,  That  this  contract  can 
only  be  valid  on  delivery  of  the  thing.  3d,  That  it  has  the  quality  of 
alienation  (enagenacion).  4th,  That  the  debtor  is  bound  to  return 
to  the  creditor,  an  equal  value  or  quantity  of  the  same  thing  as  that 
received  or  that  which  might  be  agreed  on.  From  the  first  principle 
it  follows,  1st,  That  the  only  objects  of  **  empresiiio**  or  mttluc^  can 
be  money,  oil,  corn,&c.,  LI.  L  2.  and  8.  tit  I.  P.  5.  [LI.  L  2.  and  8.  tit 
L  P.  5.]  2d,  That  the  other  things  belong  more  properly  to  "  com-- 
modatOy'^  L.  L  tit  1.  P.  5.  [L.  1.  tit  1.  P.  5.] 

From  the  second  principle  it  results,  1st,  That  the  pact  or  promise 
to  lend  does  not  make  the  person  liable,  who  declares  to  have  received 
the  thing,  unless  two*  years  pass  after  the  execution  of  the  instru* 
ment  of  writing,  containing  such  declaration,  or  if  it  should  be  proved 
by  the  lender,  that  he  really  delivered  the  thing,^  although  in  the  pre- 
sent day  the  renunciation  of  the  exception  non  numeruta  pecuniae 
L.  9.  tit.  1.  P.  5.  [L.  9.  tit.  1.  P.  5.]  is  an  usual  clause  in  deeds.  2d, 
That  the  obligation  of  the  "  emprestitOy^  is  binding  or  complete,  inas- 
much, or  as  far  as  delivery  is  made  of  the  thing  by  its  owner,  or  by 
another  in  his  name,  L.  2.  tit  1.  P.  5.  [L.  2.  tit  1.  P.  5.] 

From  the  third  principle  it  is  inferred,  1st,  That  the  property 

»  See  Wood^9  Inst.  Civ,  L.  p.  212,  213,  before  referred  to. 

B  Which  are  not  such  as  are  weighed  measured,  or  counted. 

•  PalaeioB  very  justly  observes  that  it  is  necessary  to  refer  to  L.  9.  tit«  5.  P.  5.,  cited 
further  or  in  the  text,  for  a  proper  understanding  of  what  is  desired  to  be  conveyed  by  the 
text  The  substanoe  of  which  is,  that  if  a  person,  under  the  expectation  of  receiving  a 
promised  loan,  executes  a  deed  or  instrument  acknowledging  the  receipt  of  such  promised 
loan,  which,  in  point  of  fact,  huth  not  been  paid  or  delivered,  and  allows  two  years  to  pass 
by  without  claiming  to  be  relieved  against  his  act  or  to  have  the  instrument  delivered  up 
or  cancelled,  if  he  be  sued,  aAer  the  expiration  of  that  time,  on  the  deed,  for  the  repay, 
ment  or  return  of  the  thereby  admitted  loan,  he  will  be  liable  for  the  amount.  The  re. 
nunciation  in  the  deed  of  the  exception  non  numerata  pecuniae  mentioned  in  the  succeed- 
ng  sentenoe  of  the  text,  produces  the  like  liability,  even  though  the  plea  of  non-reccipt  of 
•och  promised  loan  should  bo  preferred  before  the  expiration  of  the  two  years. 
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(tenorio)  of  the-  thing  lent  (empresiiio)  passes  to  the  person  who 
receives  it,  L.  2.  tit  1.  P.  5.  [L.  2.  tit  1.  P.  5.]  2d,  That  the  debtor 
or  borrower  remains  bound  or  liable  for  the  thing  in  whatever  way, 
or  by  whatever  cause  it  may  be  lost  or  destroyed,  L.  10.  tit  1.  P.  5., 
[L 10.  tit.  I.  P.  5.]  by  reason  of  its  being  at  his  own  risk.  3d,  That 
tho6e  persons  may  lend  who  are  able  to  alienate  their  property. 

From  the  fourth  principle  it  arises,  1st,  That  a  loan  can  be  made 
to  the  person  only  who  is  capable  of  being  bound,  or  of  binding  him^ 
self;  but  if  the  loan  ^^  empresiiio/^  should  be  made  to  a  church,  city, 
town,  to  the  king,  or  to  another  in  his  name,  in  order  that  either  may 
be  bound  or  liable,  it  is  necessary  for  the  creditor  to  prove  the  loan  to 
have  been  converted  to  their  benefit,  L.  3.  tit  1.  P.  5.  [L.  3.  tit.  1.  P. 
5.]  But  if  the  person  sent  in  the  name  of  the  king  demands  a  credit 
in  virtue  of  a  sufficient  power  which  he  may  produce  for  the  purpose, 
the  king  ought  to  pay  the  debt,  whether  it  be  or  not  to  his  advantage, 
L  3.  .tit  1.  P.  5.  [L.  3.  tit  1.  P.  5.]  2d,  That  the  child  under  the 
paternal  power  {el  Mjo  de  familias)  cannot  take  any  thing  upon 
credit,*  L.  22.  tit  11.  lib.  5.  Hec.,  [L.  17.  tit  1.  lib.  10.  Nov.  Rec] 
which  furnishes  a  clue  to  come  at  the  right  or  true  meaning  of  LI.  4. 
5,  and  6.  tit  1.  P.  5.  [LI.  4.  5.  and  6.  tit  1.  P.  5.]  3d,  That  one  who 
oonducts  a  shop,  or  business  in  the  name  of  another,  obliges  [  174  ] 
or  binds  his  principal  for  what  he  borrows  by  his  authority  or  order, 
for  the  benefit'  of  the  business  or  concern,  L.  7.  tit  1.  P.  5.  [L.  7.  tit 
1.  P.  5.]  4lh,  That  the  thing  lent  ought  to  be  returned  at  the  time, 
place,  and  in  the  kind  agreed  upon;  and  if  no  time  hath  been 
expressed,  restitution  must  be  made  within  ten  days,  LI.  2.  and  8.  tit. 
1.  P.  5.  [LI.  2.  and  8.  tit  1.  P.  5.;]  and  if  the  payment  hath  been 
node  in  money,  the  thing  must  be  valued  if  it  should  not  be  other- 
wise agreed  on,  according  to  what  it  should  be  worth,  in  the  place 
and  at  the  time  it  shall  be  sued  for,  L.  8.  tit  1.  P.  5.  [L.  8.  tit  11. 
P.  5.] 

Cap.  2.  The  obligation  of  loan  {empresiiio)  and  of  every  other 
debt  is  extinguished  or  discharged,  1st,  By  payment  which  is  made 
to  him  who  is  to  receive  it,  so  that  he  is  paid  for  it,  L.  1.  tit  14.  P.  5. 
[L  1.  tit  14.  P.  5.] 

§  1.  Hence  it  is,  1st.  That  whoever  pays,  discharges  the  obliga- 
tion, L.  2.  tit  14.  P.  5.  [L.  2.  tit  14.  P.  5.]  2d,  That  payment  should 
be  made  in  the  manner  it  was  agreed  upon;  but  if  the  debtor  is  not 
able  to  pay  the  same  thing  he  promised,  he  shall  pay  with  other 
tilings,  obtaining,  therefor,  the  sanction  of  the  judge,*  L.  3.  tit  14.  P. 

<  PmL§fio9  «?•  that  the  effect,  if  any  credit  or  loan  should  be  ^ven  or  advanced,  ii, 
thtt  no  ooe  coafd  demand  or  recover  it,  neither  from  the  minor,  nor  the  person  to  whoeo 
power  toch  child  might  be  subject  He  is  borne  out  in  this  position  by  L.  17.  tit  1.  lib. 
10.  Nov.  Rec4  which,  in  effect,  seems  to  subvert  or  repeal  all  the  provisions  in  LI.  4  5. 
aad  6w  tit  I.  P.  5.,  respecting  Uie  liability  of  such  minors,  &c.  See  those  laws,  and  also 
L  17.  Ut  1.  lib.  10.  Nov.  Rec 

'  If  for  soch  benefit  tlie  principal  is  liable^  even  in  the  absence  of  any  authority  or 
«der.    See  U  7.  tit  1.  P.  5.,  cited. 

*  Or  witbcmt  it,  if  the  creditor  shoold  cooMnt,  L.  3.  tit  11  P.  5.,  cited. 
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5.  [L.  3.  tit  14.  P.  5.]  ddy  Tliat  the  payment  which  is  made  by  a 
debtor^  or  by  another  in  his  name,  even  though  it  be  against  the  will 
of  the  debtor,  is  valid,  L.  3.  tit  14.  P.  5.  [L.  3.  tit  14.  P.  5.]  4th^ 
That  it  must  be  made  to  the  creditor  or  to  his  attorney,  LL  5.  aud  7. 
tit  14.  P.  5.  [LI.  5.  and  7.  tit  14.  P.  5.]  5th,  That  if  the  creditor  be 
a  minor,  payment  must  be  made  to  him  under  the  authority  or 
sanction  of  the  judge,  in  order  that  the  debt  may  be  extinguished  or 
discharged,  L.  4.  tit  14.  P.  5.  [L.  4.  tit  14.  P.  5.]  6th,  That  the  pay^ 
ment  being  lawfully  made,  the  debtor  is  exonerated  €uk1  discharged, 
as  are  also  his  sureties,  mortgages  and  heirs,  L.  1.  tit  14.  P.  5.  7th, 
That  if  a  person  be  indebted  on  many  accounts,  or  owe  many  debts 
to  one  person,  and  pay  him  something,  it  is  to  be  understood  (though 
not  expressed)  that  he  pays  an  equal  proportion  in  discharge  of  all 
the  debts,''  unless  that  one  of  them  be  more  onerous  (fnas  gravosay 
than  the  others;  in  which  case  the  payment  is  understood  to  be  made 
in  discharge  of  it,  L.  10.  tit  14.  P.  5.  [L.  10.  tit.  14.  P.  5.]  The  mode 
in  which  payment  should  be  made  to  the  father,^  to  the  monk,  &c,  is 
treated  by  Salgado  Labyrint.  cred.j  Part  1.  cap.  27. 

It  often  happens  that  a  person  pays  what  is  not  due  through  error 
or  ignorance.  These  payments  are  null,  and  what  has  been  paid 
must  be  returned,  upon  proving  the  error  or  mistake,  L.  28^  tit  14. 
P.  5.  [L.  28.  tit  14.  P.  5.]  This  proof  must  be  given  by  the  plaintifl^ 
the  defendant  confessing  the  payment;  and  if  he  deny  it,  it  will  be 
[  175  ]  sufficient  for  the  plaintiff  to  prove  having  made  the  payment, 
m  order  to  be  entitled  to  recover.^®  But  if  the  plaintiff  should  be  a 
minor  under  twenty-five  years,  a  woman,  a  simpleton  (senciUo)^  a 
laborer,  or  military  person,  and  the  defendant  acknowledge  the  pay- 
ment, the  latter  must  prove  it  to  have  been  lawfully  made,  L.  29.  tit 
14.  P.  5. 

On  all  that  has  been  "said,  it  is  established,  1st,  That  whoever  paid 
what  he  knew  he  did  not  owe,  cannot  recover  it  back,  unless  he 
were  a  minor,  L.  30."  tit  14.  P.  5.  [L.  30.  tit  14.  P.  5.]  2d,  That 
what  is  paid  through  ignorance  of  law,  cannot  be  recovered  back, 
because  we  are  all  obliged  to  know  the  laws  of  the  kingdom,"  from 
the  study  of  which  only  military  persons,  women,  laborers,^  minors, 
&c.,are  exempted,  L.  31.  tit  14.  P.  5.  [L.  31.  tit  14.  P.  5.]  3d,  That 
if  payment  is  made  of  a  debt  which  was  not  justly  due  in  consequence 
of  a  sentence  of  the  judge,  it  cannot  be  recovered  back,  unless  it  be 


f  PalacioB  nja,  provided  all  thould  be  equally  long  dae,  and  of  the  same  claw;  for  if 
not,  the  payment  should  be  applied  in  discharge  of  that  which  was  first  doe,  and  be  oitos 
Ortg.  Lap.  GL  4.  L.  10.  tit  14.  P.5. 

>  By  reason  of  the  existence  of  a  penalty  ibr  noo.ptyment  of  the  debt  bearing  iotereaC, 
4&C    8eeL.]0.  tit  14P.5.,cited« 

•  On  account  of  his  son. 

M  Unless  the  defendant  should  prove  that  the  payment  wm  made  because  ii  was  justly 
due  to  him,  L.  29.  tit  14.  P.  5. 

II  L.  3.  is  erroneously  cited  in  the  original 

K  See  also  L.  30.  tit  1.  P.  1. 

u  The  law  ctied,  L.  31.  tit  14  P.  5^  says,  simple  Uborwm 
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proved  that  the  sentence  was  given  through  false  instruments,^  L. 
33.  tit  14.  P.  5.  4th9  That  the  possessor  of  an  estate  under  good 
£uth,  may  deduct  from  the  estate  what  he  shall  have  paid  or  incurred 
on  account  of  it,  L.  36.  tit  14.  P.  5.  [L.  36.  tit  14.  P.  5.].  5th,  That 
tf  a  person  who  is  obligated  to  deliver  one  of  two  things,"  should 
deliver  or  pay  both  through  error,  he  may  recover  back  which  of  the 
two  he  thinks  fit,»<^  L.  39.  tit  14.  P.  5.  [L.  39.  tit  14.  P.  5.]  6th, 
That  the  tradesman  or  artificer  shall  recover  his  charges  from  the 
person  for  whom  he  performed  any  work,  imder  a  supposition^^  that 
be  was  obliged  to  do  it,  L.  40.  tit  14.  P.  5.  [L.  40.  tit  14.  P.  5.]  7th, 
That  if  the  thing  which  is  delivered  through  error  of  fact,  should 
yidd  fruits,  it  must  be  returned  together  with  them;  and  if  the  per- 
son who  received  it  under  bad  faith  (con  malafe)^  should  sell  or  lose 
it,  he  is  obliged  to  restore  the  price  according  to  the  valuation  of  the 
ji^ige;  but  tf  he  were  a  possessor,  "  de  buena  ye,"  he  is  only  bound 
to  the  restitution  in  the  case  of  selling  it,  L.  37.^^  tit  14.  P.  5.  [L.  37. 
tit  14.  P.  5.] 

This  action  for  the  recovery  of  what  hath  been  paid  through  error, 
which  the  Romans  called  condictio  indebilij  ought  not  to  be  con- 
founded with  other  actions,  because  whoever  for  a  certain  honest 
object,  and  not  through  error,  pays  or  delivers  that  which  he  pro- 
nised,  may  recover  it  back,  if  the  condition  or  object  on  or  for  which 
it  was  paid  or  delivered  is  not  fulfilled,  LI.  41.  43, 44.  and  46.  tit  14. 
P.  5.  [LI.  41.  43,  44.  and  46.  tit  14.  P.  5.];  and  he  who  delivered 
something  for  any  indecorous  or  disgraceful  object^  on  the  part  only 
of  the  person  who  receives  it,  has  his  action  <<  ob  iurpem  causam/* 
to  demand  it  back,  if  what  was  agreed  upon  be  not  fulfilled  or  com- 
plied with,  examples  of  which  are  given  in  LI.  47, 48, 49.  53,  and  54. 
tit  14.  P,  5.»  [LL  47, 48,  49.  53,  and  54,  tit  14.  P.  5.]  But  if  this 
turpitude  rests  on  him  who  gives  or  pays  for  the  said  object,  he  has 
DO  right  to  recover  it  back,"  L.  50.  tit  14.  P.  5.  [L.  50.  tit  14.  P.  5.] 

§  3.  The  second  mode  by  which  the  debt  is  extinguished,  is  by 
discharge  or  release  {guiiamiento)j  when  those  duly  author-  [  176  ] 
ised  agree  or  consent  never  to  demand  from  the  debtor  what  was 
due  by  him,  or  when  they  dischai^e  or  release  him  from  the  debt,  L. 
l.*»  tit  14.  P.  5.  [L.  1.  tit  14.  P.  5.]    Hence  it  is  that  the  discharge 

M  Or  fiihe  toathnony.    See  L.  33.  tit  14.  P.  5.  eited. 

1*  A»  a  hcNTve  or  a  mole,  intUnced  in  L.  39.  tit  14.  P.  5^  cited. 

■*  Provided  both,  at  in  the  example  put  in  L.  39.  tit  14.  P.  5^  shoold  be  aliTe;  for  if 
ody  one  flhoold  remain,  it  seems,  he  fbifeits  tbe  opportunity  of  relief  ing  himself  against 
Ike  effect  of  bis  error. 

»  Erroneoos  in  point  of  fact    See  L.  40.  tit  14.  P.  5.,  cited. 

■  For  whieh  L.  57.,  ibid^  is  erroneoosly  cited  in  the  text 

»  Ob  Imrpem  caMSsin.  »  Which  see. 

*  Psbciss  obsenrss,  that  this  doctrine  will  be  better  understood  by  saying  that,  when 
IIm  tarpitode  is  only  on  the  part  of  the  receiver,  the  right  or  reclamation  takes  place;  but 
vhca  it  it  on  the  part  of  both  giver  and  rect  iver,  or  on  the  part  of  the  giver  alene,  it  does 
set  lake  phee:  only  when  there  is  do  torpitode  on  the  part  of  tbe  giver  does  the  right  of 
•MlMiation  exist 

'  Not  L  11.  Uid^  erroneously  quoted  in  the  origisaL 
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must  be  made  by  the  creditor  himself,  or  by  his  attorney  haying 
power  to  grant  it,  L.  7.  tit.  14.  P.  5.  [L.  7.  tit.  14/ R  5.] 

§  4.  The  third  mode  of  discharging  the  debt  is  by  novation  {retuh 
vamienfo),  changing  the  cause  of  the  debt  or  obligation,  by  paying 
in  the  way  of  loan  that  which  was  due  in  consideration,  or  for  the 
value  of  a  thing  purchased;  or  by  the  debtor  offering  to  the  creditor 
another  person  to  pay  in  his  stead  the  debt"  which  he  owes,  L.  15. 
tit.  14.  P.  5.  [L.  15.  tit.  14.  P.  5.]  In  this  case,  1st,  It  is  necessary 
that  the  new  or  substituted  debtor  whom  our  laws  term  "  manero," 
be  expressly  recognised  or  received  by  the  creditor,  renouncing  the 
first  debt,^  because  otherwise  both  of  them  remain  bound,  L.  15.  tit. 
14.  P.  5.  2d,  If  this  novation  should  be  made  conditionally,  it  has 
no  force  until  the  condition  be  fulfilled,  L.  15.  tit.  14.  P.  5.  3d,  This 
novation  may  be  made  by  the  new  debtor  obliging  himself  to  pay  or 
do  purely  or  absolutely  (puramente)  that  which  was  owing  or  per- 
formable  conditionally,  and  expressly  stating  this  circumstance,"  L. 
16.  tit.  14.  P.  5,  [L.  16.  tit.  14.  P.  5.]  4th,  As  the  novation  of  debt« 
is  a  new  obligation,  the  child  under  paternal  power  {de  fumilias), 
shall  not  be  able  to  contract  it,  except  with  respect  to  his  property, 
called  casirensCy  or  quasi  castrense^  L.  17.^  tit.  14.  P.  5.  [L.  17.  tit. 
14.  P.  5.],  nor  the  minor  without  the  authority  of  his  guardian,*'  L. 
18.  tit.  14.  P.  5.  5th,  He  who  becomes  "  mantro^^  or  undertakes 
to  pay  a  debt  for  a  person  to  whom  he  believed  himself  indebted, 
although  he  is  obliged  to  pay  the  debt,  will  have  his  action  to  de- 
mand from  him  for  whom  he  became  bound,  a  release  from  the  obli- 
gation, supposing  he  is  not  indebted  to  sQch  person;  and  if  the  latter 
is  not  willing  to  consent  to  this,  he  shall  be  obliged  to  make  satisfac- 
tion to  the  former  for  what  he  shall  pay  in  his  name,  L.  19.  tit.  14. 
P.  5.  [L.  19.  tit.  14.  P.  5.] 

»  This  is  properly  called  delegation.  See  Grtg,  Lop,  Gl.  15,  tit  14.  P.  5.,  for  which 
L.  15.  tit  4.  P.  5.,  is  misquoted  in  the  original. 

w  Or  rather  releasing  the  first  debtor  trom  responsibility:  this,  although  the  literal 
Tersion  of  the  text,  is  not  given  in  the  exact  words  of  the  law  cited,  although  clearly 
conveyed  by  it    See,  however.  Greg.  Lap,  Gl.  4.  6.  and  7.,  L.  15.  tit  14.  P.  5^  cited. 

2S  Or  rather  his  consent  to  pay  positively,  although  the  condition  on  which  the  pay. 
ment  was  originally  due  should  not  be  fulfilled.  Sec  L.  16.  tit  14.  P.  5.,  cited.  Polaeim 
also  here  observes,  referring  to  the  law  just  cited,  that  when  the  first  obligation  im  condi- 
tional,  and  the  second  pure,  there  is  no  novation  if  the  condition  is  not  fulfilled;  for  it 
cannot  be  said  that  the  second  obligation  renews  the  first  when  the  first  does  not  yet  exist, 
and  it  does  not  eziKt  while  the  condition  is  not  performed:  notwithstanding,  if  it  should 
be  agreed  Ihat,  although  the  condition  of  the  first  obligation  might  not  be  fulfilled,  the 
eecond  should  bo  ?alid  or  binding,  it  would  in  effect  be  so,  as  is  said  in  the  law  referred 
to;  but  it  could  not  be  said,  properly  speaking,  that  there  was  a  novation  in  such  case. 

^  This  is  a  misquotation  in  the  text:  L.  17.  tit  14.  P.  5.  declares,  a  slave,  except  for  a 
debt  incurred  by  his  owner  by  reason  of  the  purchase  for  him  of  a  pejugar,  cannot  no- 
▼ate;  nor  can  a  femme  coperte^  novation  being  in  the  nature  of  a  security  to  which  a 
married  woman  cannot  bind  herself.  See  the  exception  in  L.  3.  lit.  11.  lib.  10.  Nor. 
Bee.  / 

^  See  L.  18.  tit  14.  P.  5.,  cited;  by  which  it  appears,  that  a  novation  of  a  debt  me- 
cepted  from  a  minor,  without  the  consent  of  the  guardian,  is  not  only  not  binding  od  the 
minor,  but  has  the  effect^  also,  of  releasing  the  first  debtor  from  the  original  obiigatioo« 
8e«  also  Greg,  Lop,  Gl.  1.  on  this  law. 
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S  S.  The  fourth  mode  of  discharging  the  debt  is  by  tender  of  the 
debt  or  money  due  (consignacion  d  oblacion)^  when  the  debtor  offers 
the  payment  at  its  time,  and  the  creditor  will  not  receive  it^  for  then 
tfie  former,  by  depositing  it  in  the  custody  of  the  judge,  or  paying  it 
into  court,  remains  discharged  from  the  obligation,  and  the  good  or  ill 
that  shall  attend  the  thing  is  at  the  risk  or  itijury  of  the  creditor,^  L. 
8.  til.  14.  P.  5.  [L.  8.  tit.  14.  P.  5.]. 

§  6.  The  fifth  mode  of  discharging  the  debt  is  by  compensation  or 
set  off,  discounting  one  debt  for  another.  In  order  to  the  validity  of 
compensation,  it  is  necessary,  1st,  That  the  parties  agree  among  them- 
adves  privately,  or  in  court  (enjuicio).  2d,  That  the  debts  be  [  177  ] 
certain;  for  proof  of  which,  when  judicially  pleaded  (en  juicio),  a 
term  of  only  ten  days  is  given,*  L.  20.  tit.  14.  P.  5.  and  L.  2.  tit.  21. 
lib.  4.  Kec.  [L.  20.  tit  14.  P.  5.  and  L.  1.  tit  28.  lib.  11.  Nov.  Rec] 
Sd,  That  the  debts  which  are  setoff,  be  specified,  certain,  and  liquid  y 
L  21.  tit  14.  P.  5.  4th,  This'tompensation  ought  to  be  judicially 
prayed  for  or  demanded  by  the  defendant,  or  party  that  was  sued, 
and  by  no  other,**  except  such  give  security  that  defendant  will  ratify 
and  confirm,  or  hold  valid  what  he  shall  do  on  his  behalf,  L.  25.  tit 
14.  P.  5.^^  [L.  2S.  tit  14^j?^<iJ^gaii,  Compensation  does  not  take 
place  in  debts  of  the  kingfm^of  an^^^^w^  L.  26.  tit  14.  P.  5. 

[L.  26.  tit  14.  P.  5.]  T^tl^TNor  iK-^to  a^  of  a  deposit  and  of  a 
debt  which  results  fron/judicuLl  senten^,\  L.  27.  tit  14.  P.  5.  [L. 

27.  ut  14.  P.  5.]      7  ^'^^^^Scnanr  L 

§  7.  The  letterof  li<&ns^  fmor/7/ano7igmich  the  king  may  grant  to 
debtors  to  prevent  thw '4>I]1||2'S^\I^^^<^  \l  ^^^^  creditors,  does  not 
extinguish  the  debt,  buN^nly  su^p«<]^  imintil  the  specified  time. — 

Vidt  Salgado  Lahyrin.t!^nk^  Pyt  jg^ftp.  3. 

Cap.  3.  As  it  often  happensthat  debtors  owe  so  much  that  their 

*  This  will  be  equally  the  caee,  if  the  debtor  should  make  an  actus]  tender  of  the  mo- 
■ej  to  the  creditor,  at  a  proper  time  and  plaee,  before  legal  witnesses  (6|i«iios  •mt9yt  and 
en  the  creditors  refusing  to  receive  it,  should  deposit  it  in  the  custody  of  a  trust-worthy 
penoo,  or  in  the  vestry  of  sny  church.    See  L.  8.  tit  14.  P.  5.  cited. 

■  PaUeiQ$  says,  these  ten  days  are  for  the  defendant,  who  alleges  the  compensation  to 
prove  the  debt  due  to  him:  for  if  lie  does  not  prove  it  in  this  period,  the  Judge  will  'not 
allov  the  plea,  and  will  proceed  in  the  cognizance  of  the  cause.  It  is  said  in  the  Teotn 
ie  U  Legig  de  Etp,  vol.  7.  tit  compensation,  pw  363.  that  the  claim  of  set  off  may  be  alleged 
eitlier  before  or  after  contestation  of  the  plaintiff's  demand,  or  in  the  act  of  the  erecotiea 
sf  the  sentence  But  if  it  is  pleaded  as  an  exception,  it  shall  be  pleaded  and  proved  like 
•fl  other  eioeptions,  that  is,  on  citation  to  remate.  See  L.  1.  tit  iS,  lib.  11.  Nov.  Rec,  and 
L.  SO.  tit  14.  P.  5.  cited  in  the  text    See  also  Appendix  Q.  and  R. 

*  **  Not  only,**  says  Palaeiog^  and  as  appears  by  L  24  tit  14.  P.  5.  to  which  he  refers, 
*  Bay  the  principal  debtor  pray  or  plead  compensation,  but  so  msy  his  surety,  in  respect 
•f  ttie  debt  which  b  dae  by  tlie  plaintiff  to  himself  or  to  the  defendant,  for  whom  be  was 
MfBty. 

*  L.  SS.  tit  14.  P.  5.  dtcd,  particularly  applies  to  the  case  of  the  son's  pleading,  on  the 
Whalf  of  bis  fiitber,  a  set-off  of  a  debt  due  by  the  plaintiff  to  the  latter.  See  L.  24.  tit  14. 
P.  i  etted  In  the  antecedent  note. 

*  Gives  lor  an  injury  or  offence  committed  again»t  the  injured  P«rtv,  by  the  person 
Knteneed  to  pay  it,  as  is  observed  by  Felaciot^  and  Mated  bv  L.  27.  tit  14.  P.  5.  cited  in 
the  text  The  doctrine  of  compensation  is  said,  in  the  Teatrede  la  Ltg%9  de  Etf,  vol.  7.  cited 
b  a.  29.  ante,  to  have  been  adopted  from  the  civil  law  without  any  alteration  in  practice. 
BesWM's/iisl.CtewL.booka.cb.S.p.SSS.    See  also  3d  IUm.  Com.  eh.  90.  p.  304^. 

Vol  L— 24 
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property  is  not  sufficient  to  pay  all  their  debts,  the  laws  have  provided 
the  two  proceedings  of  cession  of  property,  and  a  meeting  {conairso) 
of  the  creditors  of  a  bankrupt,^  by  which  the  former  secure  what  is 
due  to  them  as  far  as  the  amount  of  his  property  is  capable  of  satisfy- 
ing them. 

§  1.  The  proceeding  of  cession  is  termed  surrender  {desampara- 
miento)^  by  the  laws  of  the  Partida,  tit.  15.  P.  5.  By  it  those  whom 
ill  fortune  has  reduced  to  the  situation  of  being  unable  to  pay  their 
debts  with  the  property  they  possess,  cede  it  to  their  creditors  in  order 
that  they  may  be  paid  out  of  it  as  far  as  it  may  be  sufficient 

This  cession  may  be  made,  1st,  By  every  person  who  shall  be 
either  his  own  master,  or  subject  to  the  power  of  another,  not  having 
wherewithal  to  pay  his  debts,^^  L.  1.  tit.  1/).  P.  5.  [L.  1.  tit.  15.  P.  5.] 
5d,  The  person  who  makes  this  cession  ought  to  be  a  prisoner  until 
the  suit  of  his  creditors  be  finished,^,  and  shall  be  set  at  liberty  on 
giving  sufficient  security^  to  pay  at  the  periods  stipulated,  provided 
Uiey  do  not  extend  beyond  five  years,  L.  7.  tit  19.  lib.  5.  and  L  ^6. 
tit  18.  lib.  4.  Rec;  [L.  7. tit  32.  lib.  11.,  L.  19.  tit  20.  lib.  11.  Nov. 
Rec]  without  the  creditors  being  able  of  their  own  authority  to  arrest 
their  debtors,  LL  5.  and  6.  tit  13.  lib.  4.  Rec  [LI.  5.  and  6.  tit  34.  lib. 

*s  Palaeion  otwerveii,  that  the  text  here  proposes  two  different  suits  (juicios)  ce$ion  dt 
6ieiief,  and  concvrto  de  aeeredore§^  and  ander  this  division  treats  of  l>oti)  in  their  separate 
order;  but  that  it  oujrht  to  be  observed,  in  order  to  avoid  oonfusion  and  mistake,  that 
what  is  said  of  one,  appertains  to  the  other,  and  that  really  they  are  one  and  the  same 
thinjr*  whether  under  the  nume  of  ee$ion  de  bieneSy  or  under  that  of  concurao  voluntarw 
y  pretentioo;  the  first  bcin^  called  cesion  de  bienes^  because  the  debtor  makes  the  cession; 
and  the  other  eoneuno,  because  the  creditorn  resort  to  it;  that  it  is  true  there  u  a  cessioo 
of  property  called  simple  ee§$ion^  (for  the  differences  between  which,  he  refers  to  Salgad^ 
Laoyrinl,  Crcd.  p.  1.  c.  1.  6  init.  et  sequent.)  and  that  there  are  other  sorts  of  conctrrsot,  as 
the  necessary,  which  is  called  pleytou  oceurencia  de  accredores  (sut7,or  meeting  of  credi. 
tors;)  that  called  espera  or  moratorU^  (time  irranted  by  creditors  to  debtors,  for  payment  of 
their  debts.  See  7lh  vol.  Ftbr.  ad  P.  2.  lib.  3.  ch.  3.  §  3.  p.  116.  commencing  n.  232J  and 
'  that  called  remiiion  o  quitamiento  de  aceredores^  (remission  or  abatement  made  by  Credi- 
tors  in  their  demands  in  favor  of  their  debtorfi;  See  7th  Febrero  adic^jut^t  quoted,  p.  124. 
n.  245.  to  p.  125.  ending  n,  246.)  but  that  the  voluntary  sort,  or  cession  de  bienes  is  here 
treated  of,  which  is  called  eoncurso  voluntarioy  preventivo,  and  is  that  which  is  now  in 
use.  That  cession  of  property,  of  voluntary  and  preventive  eoncurso  in,  tlierefore,  under 
this  conception,  a  legal  benefit  or  remedy  whfch  the  Romans  granted,  L.  1.  f<  4.  c.  quibon, 
ted,  poss^  and  was  adopted  in  Spain  for  the  benefit  of  debtors,  who,  by  the  misfortunes  and 
calamities  of  the  times,  were  unable  to  pay  their  creditors,  being  on  this  account  impria. 
oned  at  the  suit  of  some  of  them;  and  to  prevent  thereby  such  debtors  being  subjected  to  the 
Texations  which  their  creditors  caused  them;  and  in  order  that  they  might  recover  their 
liberty  on  making  a  judicial  cession  of  their  property  in  favor  of  their  creditors,  and  that 
the  latter  might  be  paid  thereout,  according  to  the  preference  of  their  demands;  that  this 
benefit  hath  been  since  extended  to  those  who  are  not  imprisoned.  The  Lenrned  Profes- 
•or  concludes  by  referring  for  fuller  information  on  the  subject,  to  Curia  Philip.  ^  24.  P. 
2.  p.  165.  cesion  de  bienes.  CotMrulnas^  Lib.  2.  var.  res,  ch,  1.  L.  2  torn.  p.  140.  to  Salgadt 
Labyrini,  Cred,  before  cited,  or  to  Febr,  re/or,  lib.  3.  c.  3.  ^  1.  torn.  5.  P.  2.  p.  71. 

M  See  7  Febr.  ad.  P.  2.  c  3.  §  1.  p.  2.  n.  4.  5.  6.  7.  and  22.  p.  10.  as  to  thows  who  can. 
not  make  a  cession. 

M  This  is  not  at  all  necessary.  See  n.  33.  ante;  and  so  Palaeios  repeats  in  a  note  in 
this  place. 

*0  The  giving  security  would  seem  to  apply  to  the  case  of  espsra^  and  not  to  extend  to 
MJMvrw  or  cession.    See  L.  7.  tit  32.  lib.  11.  Nov.  Rec.  cited  in  the  text 
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11.  Nov.  Rec.]  3d,  The  cession  ought  to  be  made  before  the  judge 
by  ihe  debtor  himself  or  by  his  attorney,  acknowledging  his  debts, 
and^  after  a  sentence  has  been  given  against  him,  LI.  1.  and  [  178  ] 
4.  tit  15.  P.  5.  4th,  The  practice  and  judicial  form  or  solemnity 
consist  in  the  debtor  presenting  a  petition,  stating  the  reason  of  his 
imprisonment,^  accompanied  by  two  memorials  or  lists,  one  of  his 
property  and  the  other  of  his  creditors,  praying  that  the  cession  may 
be  admitted,  that  an  administrator  of  the  property  may  be  nsuned  or 
appointed,  and  himself  set  at  liberty  on  his  giving  security^*  to  pay,  if 
he  should  arrive  at  better  fortune,  which  cession  is  admitted  no  fraud 
being  proved.  But  merchants  who,  six  months  before  becoming 
bankrupts,  took  merchandise  or  money,  on  credit,  are  considered  as 
fraudulent  bankrupts  {alzados),  and  incur  the  penalties  set  forth  in 
LI.  2.  and  6.  tit.  19  lib.  5.  Rec,  [LI.  2.  and.  6.  tit.  32.  lib.  11.,  L.  7. 
tit  32.  lib.  11.  Nov.  Rec]  as  provided  by  L.  7.  ibid.  5th,  The  cere- 
mony of  putting  the  ring  round  the  debtor's  neck  spoken  of  by  LU 
6.  7.  and  8.  tit  16.  lib.  5.  Rec.'*®  is  not  now  in  use.  6th,  The  cession 
is  allowed  on  account  or  behalf  of  property  which  has  been  stolen 
{porio  hurlado)^*^ on  the  corporal  punishment  being  carried  intoexc- 
calion,  L.  9.  tit  16.  Ub.  5.  Rec.  [L.  8.  tit.  22.  lib.  11.  Nov.  Rec]  This 
cession  is  commonly  formed  when  one  or  more  persons  are  creditors^* 
for  debts  of  the  same  nature  and  class,^  L.  2.  tit  15.  P.  5.;  [L.  2.  tit 
15.  P.  5.]  and  thus  first,  by  this  proceeding  all  are  equally^^  paid 
according  to  the  amount  due  to  them,  from  the  value  or  proceeds  of 
the  property  sold  at  public  auction  under  the  authority  of  the  judge, 
leaving  nothing  to  the  debtor  but  his  wearing  apparel,  LI.  1.  and  2. 
tit  15.  P.  5.  [LI.  1.  and  2.  tit  15.  P.  5.];  unless  this  cession  should  be 
mad«!  by  the  father  or  the  ascendants  in  favor  of  the  descendants,  or 
vice  versd;  or  by  the  husband  in  favor  of  his  wife,  or  by  her  in  favor 

^  Read  or  «ee  L.  1.  tit  15.  P.  5.  cited.  In  either  case  or  mode  may  the  cession  be 
■sde,  says  Palacios.    See  Greg.  Lop.  Gl.  3.  on  the  same  law. 

*  If  such  should  bo  the  case.  There  are  seven  requisites  to  a  properly  formed  oemioQ 
•r  eoaeirrso;  stitcd  by  Febrero  adic,  7th  ?oI.  before  quoted,  p.  5.  n.  10.  ad  fin.  noa.  11.  12. 
13. 14.  16.  and  17.  cndin)^  p.  8.  Salgado^  Lahyr.  crei,  torn.  1.  pars  1.  c.  1.  says  there  are 
aiz.   See  ibid.  num.  7.  13.  21.  22. 27.  and  41. 

*  It  seenM  that  this  may  be  nominal  security,  or  the  eautio  juratoria  of  the  fatankropt, 
ifbe  u  not  able  to  give  any  other.  Pra$tabit  (says  Covarubiatt  2d  tom.  lib.  2.  cap.  1. 
ear.  ret.  p.  143.  num.  1.)  cedens  eautionem  de  solvendo  are  alieno  cum  ad  pinguiorem 
ftrtunam  perveneril:  eautionem  inquam  juraloriam  eumeo  in  $tatu  aliam  dare  non  valeat. 

*  See  DoU  1.  tit  32.  lib.  1 1.  Nov.  Rec,  which  says  tho  laws  cited  in  the  text  are 
ebMlete. 

<>  Theft  {hurto).  Tlie  punishment  may  be  said  to  be  two- fold  by  tho  Spnnish  law; 
int,  as  re^rds  the  relief  to  the  party  injured,  or  from  whom  the  property  is  stolen,  in  its 
iMtitutioo,  and  sometimes  beyond  that,  to  him;  and  -as  rp^ards  the  reparation  to  the 
poblic  in  the  corporal  punishment  of  the  offender,  according  to  the  nature  or  quality  of 
tbe  offence,  Slc    See  Thkpt,  Tit  XX.  post 

^  Three  creditors,  at  least,  are  necessary,  whose  names  must  bo  set  forth  in  the  schedule 
or  liit  to  be  (riven  in  by  the  debtor,  ut  tho  time  of  makinsf  the  cession.  Soe  Febrero  ad. 
7lh  vol  P.  2.  lib.  3.  §  1.  p.  7.  and  Salgado,  c  1.  n.  41.  Par  1.  p.  7. 

^  And  likewise  when  of  different  classes.     See  L.2.  tit  15.  P.  5.  cited. 

^  Not  so.  They  are  paid  according  to  the  preference  to  which  their  dcmaode  are 
fapectively  cnliUed.    See  §  2.  post. 
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of  him;  or  by  the  partner  in  favor  of  his  copartner:  or  if  this  cession 
should  be  formed  on  account  of  a  donation  promised;  for,  in  all  these 
cases,  the  judge  ought  to  leave  a  part  of  the  property  to  the  debtor 
for  his  support  according  to  his  situation  in  life  {esiado)^  L.  1.  tit.  15. 
P.  5.;  [L.  1.  tit.  15.  P.  5.]  and  as  to  what  respects  alimentary  allow- 
ance to  a  debtor,  see  Salgado,  Labyrint.  cred.  Part.  I.  cap.  24.^  2d, 
In  virtue  of  this  cession  the  personal  creditor  may  sue  the  debtoi*  of 
his  debtor,  Olea  de  cessione  jur,  tit.  4.  quaest.  4.  n.  1.,  and  the  mort- 
gagee who  has  a  mortgage  upon  any  note  or  bond  (vale)  of  his 
debtor  may  sue  the  obligor  of  the  note  or  bond  on  behalf  of  his  debtor, 
[  179  ]  Oieuy  ibid,  &  n.  23.  al  fin.  This  cession  does  not  compre- 
hend or  include  the  property  of  the  wife  which  is  not  bound  for  the 
debts  of  her  husband,  L.  7.  tit.  3.  lib.  5.  Rec.,  [L  2.  tit.  11.  lib.  10. 
Nov.  Rec]  nor  can  she  be  imprisoned  (serpresa)  for  civil  debt,***  LI. 
10.  and  8.  tit.  3.  lib.  5.  Rec.  [LI.  2.  and  4.  tit.  11.  Hb.  10.  Nov.  Rec.] 

§  2.  The  meeting  (conctirso)  of  creditors  is  another  proceeding 
(otrojuicio)  by  which  the  debtor  cites  all  his  creditors  in  order  to  be 
paid  according  to  the  force  and  priority  of  the  right  of  each.  This 
proceeding  is  different^  from  the  cession  of  property;  1st,  Because  in 
the  concursOyeLS  the  only  contention  is  with  respect  to  the  strength 
and  preference  of  the  sum  due  to  the  creditors,  the  amount  that  is 
due  to  each  of  them  ought  not  to  be  expressed  in  the  schedule  or  list 
of  creditors.  2d,  Because  in  the  proceeding  of  concurso  each  creditor 
is  cited  individually  or  particularly.  3d,  Bankrupts  may  form  a 
eoncursOj  but  cannot  make  a  cession,^  SalgadOy  Labyrinth,  credit. 
Part.  1.  cap.  1. 

The  competent  judge  in  this  proceeding,  is  he  to  whose  jurisdiction 
the  debtor  is  subject  according  to  practice:  for  he  is  in  this  case  the 
defendant,  Safgado,  ibid.  Part.  1.  cap.  2.;  and  even  though  the 
creditors  be  clergymen,  or  persons  privileged  (extentos)^  they  ought 
to  have  recourse  in  this  proceeding  to  the  lay  judge,  Salgado^  ibid. 
cap.  6, 

The  exchequer  or  crown  {fisco)  alone  being  a  creditor,  has  the 
privilege  of  evoking  the  cause  before  its  own  judge;  but  this  is 
avoided  whenever  a  part  of  the  property  is  separated  or  put  apart 
for  the  payment  of  the  crown's  debt,  Salgado,  ibid.  cap.  7.  d  n.  14. 
a/ 19. 

The  concurso  of  creditors  is  found  established  on  these  principles, 
1st,  That  it  is  indivisible,  as  well  with  regard  to  the  property  of  the 
debtor  as  to  the  rights  of  the  creditors.    2d,  That  in  it  the  creditors 

«  1  torn.  p.  194.  4«  See  Appendix  1.  ^  See  note  »,  190.  tnU. 

^  Palaciot^  taytfthat  these  differences  pointed  oat  between  cmwurBo  and  cession,  mimi 
be  onderstood  to  apply  to  simple  cession.  The  alleired  difference  in  the  text  respeetin; 
bankrupts  mentioned  in  the  laws  of  the  32d  title,  llth  book,  Nov.  Rec  See  also  7fh  vol. 
Ftbrero  ad,  before  cited,  p.  3.  n.  6.  and  7.;  IsL  vol.  Salgmdo^  lAh,  ered,  p.  7.  n.  51.  c  1. 
Part  1.  There  is  no  effectual  difference  between  cession  and  concurso.  They  are  both 
directed  to  the  same  object,  the  poyment  of  the  debts  dne  by  the  insolvent,  as  far  as  tb« 
property  ceded  will  ?o  in  satisfaction  of  them.  See  Salgado^  ibid,  n.  57.  and  7th  vol 
Ftbrero  udic»  ibid.  §  2.  n.  40.  aljin. 
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are  to  be  gradaated  and  paid  according  to  the  prelation  of  the  sums 
due  to  them.  Sd,  That  this  proceeding  is  an  acquittance  and  dis- 
cbarge from  the  debts  to  that  day  contracted  by  the  debtor.-*® 

According  to  the  first  first  principle,  1st,  When  the  debtor  forms  a 
eoncursoy  all  the  causes  for  debt  pending  against  him  ought  to  be 
accumulated  to  this  proceeding,  Saigado^  ibid.  Part.  1.  cap.  4.  n.  6., 
in  which  case  he  cannot  revoke  or  supersede  the  proceeding  accord- 
ing to  practice  and  general  opinion,  unless  it  be  by  paying  his 
crwlitors,**  Saigado,  ibid.  Part.  3.  cap.  16.  2d,  If  tlie  concurso  was 
formed  by  the  creditors,  although  it  be  in  a  particular  suit  or  pro- 
ceeding, the  causes  ought  lo  be  accumulated,  the  judge  before  whom 
the  suit  was  instituted  having  cognisance,"  SalgadOy  ibid.  Part  1. 
cap.  4.  §  1.  3d,  The  same  takes  place,  although  one  of  the  creditors 
may  have  obtained  a  sentence  in  another  tribunal;  because  [  180  ] 
to  preserve  his  right,  he  is  obliged  to  have  recourse  to  the  concurso, 
Saigado,  ibid.  Part.  1.  cap.  4.  §  2.  4th,  The  creditor  who  does  not 
make  this  application  within  the  prescribed  time,'*  loses  his  preference 
of  rank  (grado)  and  mortgage,^  saving  his  right  of  recovering  from 
what  should  remain,  Saigado,  ibid.  Part.  1.  cap.  ^.  5th,  Although 
the  ca'editor  retain  the  pledge  (prenda)  he  must  bring  it  into  the  con- 
curso Saigado,  ibid.  Part.  1.  cap.  11.  P.  87.  <i  n.  3.  a/  11.  6th,  The 
creditor  to  whom  tenant  in  tail  (poseedor  de  mayorazgo)  hath  obli- 

^  Unless,  says  L.  3.  tit  15.  P.  5.,  he  should  have  acquired  such  property  (ganane%a%\ 
as  might  euable  him  to  pay  all  or  a  part  of  hi»  debts,  and  to  have  sufficient  lefl  to  live 
ipon.  So  says  the  learned  commentator  on  the  laws  of  England,  in  a  note  y.  p.  483.  3d* 
vol  book  3.  ch.  31.  By  the  Roman  law  of  cession,  if  the  debtor  acquired  any  considera- 
ble property  subsequent  to  the  giving  up  of  his  all,  it  was  liable  to  the  demands  of  his 
creditors.  Bat  this  did  not  extend  to  such  allowance  as  was  lefl  to  him  on  the  score  of 
corapasstna  for  the  maintenance  of  himself  and  fkmily.  Hie  learned  commentator  on 
the  Ptrtidas,  Greg.  Lop.  61.  3.  on  the  law  cited  in  the  6rst  part  of  this  note,  seems  to 
thiak  the  debtor  would  not  be  so  liable  in  respect  of  such  afleracquired  pro|)erty  in  the 
ease  of  compulsory  cession,  or  eoncurw  de  aecredore$:  nota  quod  $i  eeooio  bonorum  facim 
fitU  am  eilMpeno,  non  tenebitur  po$tea  dthUor  etiam  si  pervenerU  ad  pinguiorem  fortU' 
9am:  and  he  adds,  in  Gl.  4,  on  same  law,  Ei  sic  in  bonio  quiuitU  pool  cetttonem  ftoA 
loKter  vUra  qaamfaeere  poteot  deducto^  oeilieet  ne  egeaL 

">  PaUcioo  says,  that  by  L.  3.  tit  15.  P.  5.,  the  debtor  shall  be  able  to  revoke  the  pro. 
eeedings  without  paying  his  creditors,  before  the  cession  is  accepted  and  the  creditors 
lesort  to  the  eonciirso.  This  he  has  adopted  from  Febrero  Reformado^  whom  he  cites: 
tee  5th  vol  page  84.  n.  33.  ch.  3.  §  1.;  and  perhape  has  collected  it  from  Greg.  Lop.  Gl.  3. 
OB  this  law  citod;  but  the  law  itself  only  says,  that  the  debtor  may  prevent  the  sale  of  the 
property  ceded  by  him,  alleging  he  wishes  to  get  it  back  to  pay  his  debts,  or  to  make 
kvifbl  defence  against  the  cUiims  of  his  creditors.  See  L.  2.  tit  15.  P.  5.  aljin.  PaladoB 
foes  still  further,  and  concludes  his  note  referred  to,  by  adding,  that  the  debtor  may  even 
leroke  the  proceeding  afler  it  is  contested,  and  without  paying  his  creditors,  if  thoy  refuse 
to  sQipend  K  (rsm^ftr):  hot  he  is  not  supported  by  the  quotation  to  which  he  refers  in 
Mrsro  Refor.  ibid. 

*i  PaUeioo  here  obeerres,  that  when  the  eoneuroo  hath  not  been  formed  by  the  debtor, 
kot  bf  the  creditors,  it  is  called  necessaiy  conctirso,  or  meeting  or  proceeding  ofcreditoro; 
aad  ID  this  ease,  although  it  may  agree  in  some  things  with  Uie  voluntary  and  preventive 
proceeding  or  cession,  it  is  different  in  various  others;  and  he  refers  to  Febrero  Refor.  5th 
vd.lib.3.eh.3.§2.n.86. 

^  Being  specially  and  personally  cited,  it  is  presumed. 

"  This  b  not  a  settled  opinion.  See  1st  Saigado^  Lab.  Cred.  Ist  torn.  cb.  8.  Part  L 
Wfere  dted,  n.  18.  d  sef. 


174  Of  Loan  and  of  Debts.  [Book  11. 

gated  or  mortgaged  all  his  property,  which  obligation  was  after- 
wards confirmed  by  the  judge,"  ought  to  be  graduated  or  ranked 
(graduarse)  in  this  proceeding,  notwithstanding  Sa/gado^  ibid.  Part. 
1.  cap.  31.,  says  that  the  approbation  only  respected  the  property 
which  the  tenant  was  able  to  obligate. 

From  this  it  is  also  deduced,  7th,  That  the  property  which  the 
debtor  made  over  or  assigned  to  his  creditor,  shall  be  brought  into 
concurso,  although  it  was  assigned  under  an  agreement  that  it  should 
not  come  into  concurso,  Sulf^adoj  ibid,  Part  1.  cap.  12."  Sth,  That 
the  heir  of  the  debtor,  during  the  concurso,  although  he  should  not 
have  made  an  inventory;  is  not  obliged  to  make  satisfaction  out  of  his 
patrimony,  for  the  difference  of  ipro^exXy,^  Salgado,  ibid.  Part.  2. 
cap.  1.  d  n.  6.  9th,  If  the  grandson,  after  the  deatli  of  his  father,*^ 
hath  acquired  the  inheritance  of  his  grandfather,  the  creditors  of  his 
father  have  no  right  or  claim  against  this  inheritance*,  Salgado,  ibid. 
Part.  2  cap.  25.  n.  17.  and  18.  lOth,  When  there  are  many  demands 
against  a  debtor,  but  relating  to  different  concerns  {negociaciones),^ 
and  inheritances  or  properties  {pnlrimonios)',  a  separation  of  property 
is  made,  e,  g.  the  creditors  of  the  deceased  do  not  class  with  those  of 
the  heir,  particularly  if  he  inherited  with  benefit  of  inventory:  the 
same  occurs  when  two  entails  are  united  in  one  person;  or  when  there 
are  creditors  of  a  certain  or  particular  administration,  &c.„  Sa/gado, 
ibid.  Part.  1.  cap.  9.  11th,  This  accumulation  of  property  and  de- 
mands (crediios)  is  made  equally  in  the  concurso  formed  by  the  do- 
nee, or  purchaser,  when  the  debtor  gives  or  conveys  his  property  to 
them  under  an  agreement  to  pay  or  satisfy  his  creditors,  Sa/gado, 
Part.  2.  cap.  26.  d  n.  54.  a/ fin.  which  is  founded  on  the  statement  in 
L.  2,  tit.  16.  lib.  5.  Rec.  [L.  1.  tit.  1.  lib.  10.  Nov.  Rec]  that  in  virtue 
of  an  agreement,  a  right  of  action  may  be  acquired  against  a  stran- 
ger or  third  person.^ 

[  181  ]  Under  the  second  principle,  is  comprehended  the  graduation 
or  ranking  of  creditors.  Of  them  we  may  form  four  classes.  In  the 
first,  we  place  those  who  come  with,  or  are  entitled  to  dominion.  In 
the  second,  those  who  have  mortgages.  In  the  third,  personal  chiro- 
graphical  (qiiirografarios)  creditors.^  And  in  the  fourth  place,  cre- 
ditors by  verbal  contracts.^^    To  the  first  class  belong,  1st,  All  those 

M  Palaeioi  observes,  properly,  that  Salfrado  snys  confirmed  by  the  kin^;  and  that  it 
ou^ht  to  be  BO  expressed:  and  be  refers  the  reader  to  Salgado  ou  this  matter,  in  the  cap. 
31.  Part  1.,  cited. 

6ft  Num.  a  22.  and  23. 

M  This  muf*t  mean  if  the  heir  hath  not  entered  on  the  inheritance;  because,  otherwise, 
the  reverse  of  what  is  laid  down  in  the  text,  is  stated  by  Salgado^  in  Part.  2.  cap.  In  cited, 
n.  7. 

67  That  is,  his  father  havinfr  predeceased  his  grandfather. 

>s  See  Cur.  PhU.  tit  Palacion,  p.  424.  n.  60.  Febr.  Adic.  7  torn  lib.  3.  c  3.  §  2.  p.  115. 
n.  230. 

M  SeeAzeveda  on  L.  2.  tit  16.  lib.  5.  Rec;  n.  26.  27.  30.  31,  &c 

A  On  simple  written  instruments,  or  notes  of  hand,  &c.  Dr.  Browne^  1st  vol.  Cw.  L. 
p.  257.  book  2.  ch.  8.  says,  that  chirograpka  may  be  compared  with  deeds  poll. 

^1  For  full  information  respecting  the  dificrcnt  classes  of  creditors,  and  the  preierence 
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who  deposit  any  thing  except  money,  or  other  things  which  are  wont 
to  be  delivered,  measured,  weighed,  &c.,  because  being  of  such  a 
natare  or  description,  the  claimants  are  paid  after  the  mortgage  credi- 
tors; for  it  is  not  certain  or  clear,  whether  the  articles  exist  or  remain,^ 
L  9.  tit.  3.  P.  5.  [L.  9.  tit  3.  P.  5.]  2d,  Those  who  deUver  any  thing 
on  loan  {cosa  prestada)^  accordmg  to  L.  33.  tit.  13.  P.  5.,  in  these 
words,  «  Si  el  debdo  primero  es  sabre  peftOy^  &c.  3d,  The  exchequer 
[tlFisco)^  when  the  property  of  the  debtor  has  been  confiscated, 
because  the  mortgage  of  the  creditors  is  determined,  and  the  Fisco 
acqnires  the  Dominion,  Salgado,  ibid.  Part.  4.  cap.  9. 

The  creditor  for  expenses  incurred  on  account  of  the  funeral  of  the 
deceased  debtor,  although  he  has  only  a  personal  action,  is  so  privi- 
leged, that  he  is  preferred  to  every  mortgage  creditor,  L.  30.  tit.  1 3. 
P.  5.**  [L.  30.  tit.  13.  P.  5.]  Rodriguez  de  concurs,  cred.^  Part.  1.  art 
3.  num.  1.  and  2.  After  him  the  costs  of  the  suit  and  formation  of 
the  concurso,  among  which  expenses  are  included  those  incurred  by 
the  administrator,  shall  be  paid  from  the  mass  (del  cuerpo)  of  the 
property;  nevertheless,  the  administrator  cannot  retain  the  property, 
on  account  of  any  balance  that  may  be  due  to  him,  but  he  must  have 
recourse  to  the  concurso,  SalgadOy  ibid.  Part.  3.  cap.  9.  n.  12." 

Among  the  mortgage  creditors  of  the  second  class  are  privileged, 
1st,  Dote^  and  the  excheque!^ Fi>co)  according  to  their  respective 
anteriority,  LI.  29.  and  33.  tit  13.  P.  5.  [LI.  29.  and  33.  tit  13.  P.  5.] 
2d,  Those  who  give  credit  or  lend  money,  to  purchase,  repair,  pre- 
serve, and  keep  in  order  property  mortgaged  {la  hipoteca\  are  pre- 

oTtheir  demands,  see  C\trxa  Philip,  title  JPreUeion^  lib.  2.  com.  Ter,  c.  12.  p.  414.  Febrero 
•d.  7  torn.  Part  2.  c.  3.  §  2.  p.  18.  et  seq.;  or  Febr.  Reform,  torn.  5.  Part  2.  c.  3.  §  2.  p. 
8S.  H  8eq4  and  apnn  the  whole  matter  of  cession,  concuno;  and  see  the  elaborate  work  of 
Sdgado^  LabyrinthuB  Crediiorum^  if  this  title  should  not  damp  the  ardor  of  research,  and 
deter  from  refijrenoe  to  this  last  work.  The  work  of  Febrero^  however,  treats,  masterly, 
tke  whole  sabject. 

^  Qttmre,  if  the  money,  Slc^  can  be  identified,  whether  not  entitled  to  preference.  See 
Ff&r.  ad,  7  torn.  P.  2.  lib.  3.  c  3.  §  2.  p.  101.  n.  200,  also  201.  Palacioi,  referrini;  to  L. 
S.  tit  3.  P.  5.,  says  that  the  reason  for  what  is  laid  down  in  the  text  is,  because  the  thin^rs 
tlkere  mentioned  are  of  such  a  nature,  that  the  dominion  or  property  in  them  passes  to  the 
depositary;  and  tbit,  consequently,  the  person  who  deposited  them  cannot  claim  thereby 
ri^t  of  dominion,  as  he  miy  those  thinurs  which  he  deposited,  and  which  do  not  consist  io 
wei^t  measure,  number.    See  note  ^  page  160. ante. 

*  Pdacioi  says,  th%i  prestar  properly  speakinfif,  is  said  of  those  things  which  are 
delivered  by  weight,  number,  or  measure;  and  under  this  view,  those  who  delivered  any 
tking  00  loan  {prettada)^  so  far  from  being  in  a  state  to  re-demand  the  dominion  of  it, 
have  transferred  it  to  the  borrower  {mu,tuatario\  who  received  it,  L.  1.  tit  1.  P.  5.  That 
whit  the  text  says,  takes  place  when  a  book,  horse,  or  other  things  not  accustomed  to  be 
nted,  weighed,  or  measured,  are  the  subject  of  loan;  in  short,  when  delivered  en 


CMMdsfs,  that  is  to  say;  when  the  dominion  or  property  hath  not  been  transfsrred.    He 
mUs,  that  L.  33.  tit.  13.  P.  5,  cited,  in  the  text,  does  not  treat  of  loans  {prtBiamoty  but  of 
tike  privileges  of  the^sc,  and  femme  eoverte^  for  dote^  with  respect  to  her  husband*s  pro- 
pertj,  Slc    See  this  law. 
«•  See  also  L.  9.  tit  3.  P.  5. 

•  Wro  igly  cited.    See  4  n.  5.  al  7.  ibid. 

*  L.  29.  tit  13.  P.  5.  adds,  6  de  arras;  but  Greg.  Lop.  G1.  2.,  on  this  law,  says  that 
this  is  understood  of  arras  given  in  augmentation  of  c^e,  but  not  of  simple  dionatij  prop- 
Ur  mptioi.    See  note  »,  p.  56.  aate. 
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ferred  to  the  anterior  mortgagees,  L.  9.  tit.  3.  P.  5.  and  LI.  28,*'  29, 
30.  tit  13.  P.  5.  [L.  9.  tit.  3.  P.  5.  and  LL  28,  29,  30.  tit.  13.  P.  5.] 

^  The  extraordinary  extent  to  which  the  privile^  arising;  from  the  doctrine  contained 
in  this  law  was  carried  under  the  sanction  of  judicial  decisions  in  Trinidad,  demands 
some  notice,  althoagh  the  pretenaion  to  such  privilege  has  been  removed  by  a  late  Order 
in  Council,  of  5th  August,  1823,  given  in  the  Appendix  8. 

So  early  as  the  month  of  October,  1809,  in  a  case  entitled  **Foulke  ver$u$  Whitmore,** 
decided  by  his  Honor,  George  Smith,  Elsq^  now  deceased,  then  Chief  Oidor  of  Trinidad* 
and  late  Chief  Justice  of  the  Mauritius,  as  published  in  the  IVinidad  Gazette  at  the  period 
in  question,  a  claim  was  urged  by  the  supplier  of  what  were  termed  neoessariet  tor  the 
subsistence  of  the  slaves,  and  the  cuIUvatioo  of  a  sugar  estate,  for  preferential  payineDt, 
over  other  creditors,  out  of  the  proceeds  of  (he  crop.  The  case  was  described  by  the 
learned  judge,  **  as  one  deserving  particular  attention,  and  as  arising  out  of  those  constant 
and  unavoidable  transactions  which  took  place  between  planters  and  traders,  by  whiefa 
the  former  were  supplied  by  the  latter  with  those  articles  either  of  subsistence  for  their 
negroes,  materials  for  erecting  or  repairing  buildings  on  their  estates,  or  instruments  of 
husbandry  for  the  cultivation  of  their  lands,  all  of  which  were  stated  by  his  Honor  pro- 
perly to  oome  under  the  nomination  of  supplies  for  an  estate.** 

It  is  not  necessary,  for  the  present  purpose,  to  follow  the  terms  of  this  decision  fartlier 
than  to  say,  that  the  learned  iudge  was  pleased  to  found  the  reasons  of  his  decision  on  a 
law  of  Spain,  which,  although  it  does  not  appear  to  bear  directly  on  the  question,  he  de> 
dared  entitled  the  merchant  to  be  paid  for  such  supplies  out  of  tlie  crops  of  the  ensuing 
year.  The  law  of  Spain  referred  to  by  the  learned  judge,  was  alleged  to  have  been  passed 
on  the  16(h  July,  172)0,  and  is  presumed  to  be  L.  5.  tit  a  lib.  10.  of  the  Nov.  Rec  of  the 
laws  of  Castillo. 

In  so  far  as  regarded  either  the  limitation  or  the  description  of  articles  denominated 
supplies  by  tlie  learned  judge,  or  of  the  privily  arising  out  of  their  advance  or  contri» 
bution,  the  decision  in  question  was  not,  however,  adher^  to,  in  subsequent  practioe,  with 
respect  to  demands  of  a  similar  nature :  for  attempts  were,  afterwards,  made  to  procure 
the  application  of  tlio  provisions  of  the  law  cited  in  the  text  (L.  28.  tit.  13.  P.  5.)f  which 
was  anterior  to  the  one  referred  to  by  the  Chief  Oidor^  and  did  not  seea  to  have  come 
under  his  view,  to  purposes  and  objects  which  it  never  contemplated. 

A  law  (the  25th  in  one  edition,  and  the  36th  in  another),  of  the  13th  title,  5th  Partii^ 
first  ffsve  a  tacit  mortgage  for  moneys  advanced  to  fit  out  or  to  repair  a  ship,  or  to  repair 
or  build  any  house  or  otner  building;  and  the  28th  law  of  the  same  title  and  Parftis, 
created  the  privilege  in  question.  The  compilation  of  the  more  modern  laws  of  Spain« 
now  called  the  NofMima  ReeopUaeion^  does  not,  it  is  apprehended,  contain  a  solitary  spe- 
cific  enactment  on  the  point,  or  in  the  least  analogous  to  the  law  of  the  Partida  referrc»d 
to  in  the  text;  and  the  laws  of  the  Indies  are,  it  is  believed,  equally  silent  on  the  subject: 
so  that  the  law  of  the  Partida^  which  was  limited  in  its  specifications,  may  be  oonsidcred 
the  only  base  on  which  a  privilege  was  superstructed,  until  it  reached  a  height  or  extent, 
that  its  destruction  became,  from  the  evils  it  produced,  a  matter  of  necessary  justioc,  and 
of  executive  enactment 

The  law  of  the  Partida,  thus  supposed  to  have  furnished  the  first  foundation  for  a  daim 
of  this  peculiar  and  extraordinary  description,  will  be  found  to  be  borrowed  from  the 
Roman  code;  as  a  reference  to  LI.  5.  and  6.  tit.  4.  lib.  20.  Dig.  will  show:  but  botJi  the 
Spanish  and  Roman  laws  alluded  to,  specified  the  object  of  the  application  of  the  rule; 
and  notwithstanding  it  is  more  usual  to  seek  to  limit  than  to  extend  privileges,  the  prin- 
ciple was  extended,  by  the  British  judicial  decisions  in  Trinidad,  to  objects  which  had  no 
existence  when  these  laws  were  enacted. 

The  laws  of  most  countries  of  modem  Europe  will  be  found  to  have  borrowed  and 
acted  up  to  the  extent  of  the  rule  of  the  Roman  law.  Those  of  Great  Britain,  however, 
will  be  seen  to  have  narrowed  the  rule,  by  restricting  tlie  lien  or  privilege  to  repairs  on 
sliips,  and  to  have  even  confined  the  preference  to  repairs  made  in  a  foreign  port;  and  to 
have  fixed  the  maximum  of  amount  to  which  such  repairs  may  extend,  by  annexin^j^  dis- 
qualifications as  to  the  character  of  the  ship,  in  the  event  of  an  excels  of  repair  beycmd 
the  amount  so  fixed.  [See  Mr,  AbbaWs  (now  Lord  Chief  Justice  of  England)  roost  use- 
ful and  able  Treatise  on  Ike  Law  relative  to  Merchant  Sfupo  and  Seawun^  p.  133-^142., 
4th  edit;  also  26  (?.  3.  c  60.  §  2.]  r  — ^ 

The  extrnt  to  which  the  privilege  in  question  was  carried  in  Trinidad,  and  its  ooaan. 
qoent  evils,  in  the  aniveriality  and  iode&nitode  of  the  daiins  pre&rred  under  it,  prodiiood 
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After  these  are  admitted  the  mortgage  creditors,"  without  any  dis- 
tinction as  to  the  nature  of  their  mortgage,  whether  it  be  tacit  or  express, 
general  or  special,  (although,  with  respect  to  this  last,  the  authors  do 
not  agree)  according  to  the  anteriority  and  preference  of  their  de- 
mands conformably  with  the  rule  which  says,  qui  prior  est  tern-  [  182  ] 
pre  potior  est  jurey^  LI.  27.  and  29.  tit.  13.  Part.  5.  Rodrigvez,  ibid. 
Part.  2.  art  1.  4  n.  23.  at  43.  Wherefore  if  two  creditors  contracted 
with  the  debtor  at  one  and  the  same  time,  although  on  different  in- 
struments, neither  can  pretend  to  anteriority,  but  they  are  both  to  be 
paid  pro  ratUy  Salgado,  ibid.  Part.  2.  cap.  4.  <i  num.  132.^  at  165. 

From  this  principle  it  follows,  1st,  That  if  any  one  mortgaged  his 
property  in  fevor  of  another  as  for  a  sum  due  {par  razon  de  credito)^ 
and  shall  not  receive  the  money,  and  he  afterwards  mortgages  it  to  a 
second  person  who  does  deliver  him  the  money,  this  second  creditor 
shall  be  preferred  to  the  first,  L.  27.  tit.  13.  P.  5.  2d,  That  there  be- 
Rig,for  instance,  three  mortgage  creditors,  the  third  shall  be  preferred 
to  the  second,  if  the  money  which  he  lent  was  made  use  of  to  pay 
the  debt  of  the  first,  or  if  the  first  should  cede  or  assign  to  the  third 
his  right  of  preference,^*  the  assignor  of  such  right  of  preference,  oc- 

Ibe  Order  in  Coandl  of  bis  Royal  Highnens  Ihc  Prince  Regent,  of  8th  Jane,  1816,  8Ct 
fcrth  in  the  Appendix  M.  The  provision  of  this  Order  in  Council  was  considered,  how- 
ever, nothing  mote  than  one  of  limitation  or  prcticription  with  respect  to  the  time  for  pre- 
ftrrinf  cUims  of  privilege  allowed  by  L.  2d.  tit  13.  P.  5.  to  creditors,  as  tiiey  were  termed, 
^Ttfaeeum  and  suppl};  and  as  made  to  prevent  the  frauds  and  prejudices  which  might 
iriie  to  mortgagees  and  others,  from  the  indefinite  periods  in  which  this  privilege  was 
dairoed. 

Finally,  the  Order  in  Council  of  the  5th  August,  1832,  Appendix  S.  declared  that,  from 
tad  alter  its  publication,  all  privilege  or  preference  in  favor  of  any  article  of  supply  fur- 
nished subsequent  thereto,  with  the  humane  exception  in  favor  of  slaves,  in  regard  to  ar- 
ticks  furnished,  under  judicial  sanction,  for  their  subsistence,  clothing,  medical  attendance, 
ttd  payment  of  managers  and  overseers,  pending  an  action  or  process  brought  against 
their  owners  and  proprietors,  should,  as  matter  of  right,  cease  and  determine.  It  may  be 
iIm>  obicrvcd,  that  a  similar  humane  provision  has  been  engrailed  on  the  colonial  codes  of 
HOW  of  the  British  West  Indian  islands  having  local  legislatures;  and  that,  by  them,  debts 
eoBtracted  by  a  proprietor  or  possessor  of  a  sugar,  cotton,  or  coffee  plantation,  or  of  slaves, 
Dot  less  than  twenty  in  number,  generally  employed  as  a  task  gang,  for  food  and  clothing 
famished  for  necessary  subsistence,  are  made  a  prior  lien  on  all  the  slaves  belonging  to 
neb  plantation  or  task  gang  (except  as  sgainst  the  king),  if  sued  for  within  twelve  months 
liter  actoal  sale  and  delivery  of  the  articles  specified,  and  other  formalities  pointed  out  by 
tke  hw  on  the  subject  be  complied  with.  See,  on  this  point,  the  Lawn  of  Antigua^  pub- 
fished  under  the  direction  of  Anthony  Browne,  Esq.,  the  agent  of  that  island. 

*  Fo/actos,  properly,  observes,  that  before  these  come  creditors  for  rent  of  land,  who 
■Qst  be  preferred  to  other  creditors  of  whatever  quality  or  class  they  may  be,  in  regard 
of  the  fruits  or  product  of  the  land  for  the  amount  of  rent  doe;  and  he  adds,  that  there 
are  two  eases  mentioned  in  L.  30.  tit  13.  P.  5.,  in  which  some  mortgage  creditors  are 
Inferred  to  those  spoken  of  in  the  text 

*  See  the  exception  to  tho  rule  in  L.  37.  tit  13.  P.  5.,  in  case  of  money  agreed  to  be 
kit,  being  paid  or  delivered  by  the  second  mortgagee  before  that  previously  agreed  to  be 
•dvaaeed,  and  for  which  the  first  mortgage  was  executed,  as  stated  po$t  in  the  text 

«  Read  154. 

^  This  might  lead  to  a  first  impression,  that  the  doctrine  of  English  equity,  **that  if  a 
tUrd  mortgagee,  who,  at  the  time  of  his  mortgage,  had  no  notice  of  the  second,  purchases 
the  first  mortgage,  both  the  first  and  third  mortgsges  shall  be  paid  out  of  the  estate  bo- 
fof*  any  share  of  it  can  be  appropriated  to  the  second,**  was  attributable  to  the  Roman  or 
tittl  law,  notwithsunding  my  Lord  Uardwioke,  in  hb  judgment  in  the  case  of  Wortlej 
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cupying  the  place  of  the  third  mortgagee,  L.  34.  tit  13.  P.  5.  SafgadOy 
Lab.  cred.  Part.  3.^*  §  un  d  num.  59.  al  73.  3d,  Likewise,  if  any 
other  person  should  pay  the  debt  of  the  first  mortgagee  in  the  name 
of  the  mortgagor,  he  shall  be  preferred  to  all  three,  although  he  may 

o«rtuf  Bukhcad,  wu  pleated  to  state,  **  that  this  rale  was  founded  on  the  ptrttcular  eoo- 
ttitution  of  the  law  of  England;  and  that  it  coold  not  happen  in  any  other  country  bat 
England,  bccaaee  the  jurisdiction  of  law  and  equity  was  administered  in  Englaud  in 
di£rent  courts,  and  created  different  kinds  of  rights  in  estates,*'  &c.  See  Trealtn  im 
Equity^  3d  vol  book  3.  ch.  3.  p.  304.,  and  Mr.  Fonblanque's  note  (e)  there.  The  above 
impression  appears  to  havo  been  entertained  by  Dr,  Broume^  in  his  View  of  the  CivU  Ltw^ 
1st  vol.  book  2.  note  (17.)  p.  209.;  although  he  seems  to  ascribe,  erroneously,  to  Mr.  Fod« 
Uanqne,  what  is  said  by  Lord  Hardwickc,  in  his  judgment  in  the  case  before  mentioned: 
but  further  consideration  will  induce  an  admission  of  the  exclusive  title  of  England  to 
tho  questionable  credit  (see  Mr.  Christian's  note  (4)  2d  vol.  Blac,  Com,  p.  160.  cap.  10.) 
of  the  establishment  of  such  a  rule.  By  the  Spanish  law,  the  third  mortgagee  ocquiret 
no  other  right  than  what  strictly  belonged  to  the  (irst,  whose  right  and  preference  be  niiy 
have  purchased,  and  the  intermediate  mortgagees  are  not  prejudiced  by  any  act  to  which 
they  .were  not  parties,  or  did  not  consent  This  also,  it  is  conceived,  will  be  found  to  be 
the  extent  to  which  the  civil  law  has  gone.  (See  WootTe  Inst,  Civ.  Law^  book  3.  ch.  !• 
p.  223.  subrogation  or  cession.)  Law  34.  tit  13.  P.  5.,  cited  in  the  text,  only  says,  that 
in  such  case,  the  third  mortgagee  shall  have  the  right  in  the  thing  mortgaged  which  the 
first  had;  but  it  does  not  ssy  that  the  third  mortgagee  shall  be  also  paid  the  amount  of  a 
third  mortgage  to  himself,  in  preference  to  the  mortgage  previously  given  to  the  second 
mortgagee:  and  the  latter  part  of  the  law  gives,  expressly,  to  the  second  mortgagee,  the 
right  to  stand  in  the  place  of  the  first  mortgagee,  even  after  the  assignment  to  the  lihird 
of  the  firiit  mortgoiree's  right,  on  tlie  repayment  only  by  the  second  mortgagee  to  the  third 
mortgagee,  of  the  sum  paid  by  the  latter  to  the  first  mortgagee,  not  exceeding  the  amount 
tliat  was  due  on  the  first  mortgage.  This  explanation  of  the  Spanish  rule  of  law  is 
founded  upon  the  Law  (34.  tit  13.  P.  5.)  cited  in  the  text  and  is  fully  supported  by  SaU 
gado.  Lab,  Cred.  Part.  3.  cap.  13.;  see  particularly  num.  33.  35,  36.  59, 60.  75.  79,  80,  81. 
99.  103,  104.  ibid.  It  may  be  permitted  to  observe  in  this  place,  that  the  doctrine  of 
tacking,  as  known  to  British  courts  of  equitjr,  has  not,  however,  tlie  same  claim  to  origi- 
nality as  the  rule  of  English  equity  before  mentioned,  but  unequivocally  proclaims  its 
Roman  parentage  under  the  title  of  retention  and  has  also  been  transplanted  into  Spanish 
jurisprudence.  Law  22.  tit  13.  P.  5.,  expressly  recognizes  this  doctrino,  and  says  that  if 
a  man  is  indebted,  on  mortgage,  to  another,  and  should  afterwards  borrow  more  money 
fiom,  or  contract  to  the  mortgugeo  another  debt  personal,  or  not  secured  by  mortgage, 
the  mortgagor  shall  not  redeem  without  payment  of  tho  latter  debt,  as  well  as  that  secured 
by  mortgage;  and  adds,  that  this  only  holds  as  regards  the  mortgagor  and  his  heirs,  and 
will  not  affect  a  subsequent  mortgagee  or  bond  Jide  purchaser;  in  which  case,  such  sub* 
sequent  mortgagee  or  purchaser  may  redeem  upon  payment  of  the  mortgage  debt  only. 
See  L.  22.  tit  13.  P.  5.,  cited;  also  Treatxee  on  Equity,  Mr.  Fonblanque's  note  in  2d  voL 
book  3.  ch.  1.  §  9.  p.  272.;  also  PoweU  on  Mortgagee,  1st  vol.  p.  315.  The  laws  of  the 
16th  title,  10th  book,  Nov,  Ree.,  required  the  registry  of  all  mortgages,  in  tho  mode  and 
at  the  times  tliereby  pointed  out;  and,  as  regards  Trinidad,  the  procldmation  of  5th  Feb- 
ruary, 1814,  and  the  Order  in  Council  of  6th  April,  1818,  have  since  made  ample  and 
particular  provisions  respecting  the  execution,  registry,  Alc,  of  all  mortgagee,  contracts, 
deeds,  dtc,  affecting  real  property  and  slaves  in  that  island;  both  of  which  see  in  Ap- 
pendix O.  P, 

By  L.  10.  tit  13.  P.  5^,  a  mortgagor  cannot  grant  a  second  mortgage  without  the  know, 
ledge  and  consent  (sin  eabiduriu  y  ein  mandado),  of^the  first  mortgagee,  unless  the  ronrt« 
gaged  property  should  bo  worth  the  amount  of  both  debts;  otherwise,  besides  being  obliged 
to  give  another  or  available  mortgage  to  the  second  creditor,  the  mortgagor  is  guilty  of 
fraud,  or  etellionate,  and  is  liable  to  be  punished  at  the  discretion  of  the  judge.  In  respect 
to  England,  by  the  4th  and  5th  W.  Sf  M,  if  any  person  mortgages  his  estate,  and  dors 
not  previously  inform  tlie  mortgagee,  in  writing,  of  a  prior  mortgage,  or  of  any  judgtnent 
or  incombranoe  which  he  has  voluntarily  brought  upon  the  estate;  tho  mortgagee  shall 
hold  tho  estate  as  an  absolute  purchaser,  tree  from  the  equity  of  redemption  of  the  mort- 
gagor.   See' Mr.  Christian's  note  (2),  Blae,  Com,  p»  159.  ch.  10.,  and  the  Act  cited. 

^  Add.  cap.  13. 
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not  be  a  mortgage  creditor,  provided  that  the  first  creditor  whom  he 
pa3rs  cede  to  him  his  right,  Olea^  de  ces.  jur.  tit  5.  qnaest.  1.  d  num. 
15.  a/  18.  4lh,  That  the  mortgage  creditor,  with  an  instrument  made 
by  a  public  escribano,^^  (de  gvarantiguia  6  de  tercio)  is  preferred  to 
a  creditor  who  has  none;  unless  the  second  has  a  private  instrument, 
written  and  signed  with  the  hand  of  the  debtor,  and  witnessed  by 
three  witnesses,^*  L.  13.  tit.  13.  P.  5.  [L.  13.  tit.  13.  P.  5.]  Saigado^ 
ibid.  Part.  2.  cap.  21.  n.  29.  5th,  That  if  the  first  creditor  consented 
to  the  mortgaged  property  being  mortgaged  in  favor  of  a  third  per- 
son, the  mortgage  of  the  first  is  determined  in  favor  of  the  latter,  who 
is  considered  anterior  with  respect  to  the  first;  but  he  does  not  obtain 
any  greater  right  to  the  prejudice  of  the  intermediate  creditors  be- 
tween him  and  the  first  mortgagee,  Salgado^  ibid.  Part.  3.  cap.  13. 
§  un  d  num.  19.  a  I  44.  6th,  That  if  a  creditor  is  mortgagee  of  en- 
tailed properly,  and  of  that  which  is  not  entailed,  he  ought  to  be  paid 
io  the  first  place  out  of  the  latter,  because  the  obligation  of  the  for- 
mer is  subsidiary,  Salgado^  Part.  2.  cap.  5.  num.  16.  and  17.  7th, 
That  if  the  possessor  of  an  entail  hath  redeemed  an  annuity,  he  en- 
ters into  the  place  of  the  annuity  creditor,  Saigado^  ibid.  Part.  2. 
cap.  7.  8th,  The  first  conditional  creditor,  having  fulfilled  [  183  ] 
the  condition,  is  preferred  to  him  who  hath  not  fulfilled  it,  L.  33.  tit. 
13.  P.  5.  [L.  32.  tit.  13.  P.  5.]  9th,  That  the  mortgage  executed  by 
virtue  of  a  power  (mandaio),  does  not  refer  back  to  the  date  of  the 
power,  as  to  the  eflfect  of  being  preferred  to  other  mortgages  executed 
before  the  date  of  the  mortgage  executed  in  virtue  of  such  power, 
because  the  power  of  itself  produces  nothing,  Salgado,  ibid.  Part.  1. 
cap.  30.^' 

The  chirographical  creditors  (chirografarios)  of  the  third  class 
OQght  to  be  paid  their  demands  pro  ratUy  from  the  remnant  of  the 
property;  L.  11.  tit.  14.  P.  5.  [L.  11.  tit.  14.  P.  5 ;]  Rodriguez,  ibid. 
Part.  2.  art  3.  num.  2.  And  it  is  to  be  observed,  that  L.  48.  tit  25. 
lib.  4.  Rec.  [L.  5.  tit  24.  lib.  10.  Nov.  Rec]  considers  as  privileged 
the  creditor  who  has  a  bond  on  stamped  paper,  in  respect  of  him 
who  has  not. 

To  the  third  principle  appertains,  Ist,  That  the  debtor,  fonning  a 
foncurso,  is  not  obliged  to  pay  the  debts  which,  by  reason  of  his 
insuflSciency  of  property,  remain  unsatisfied,  although  he  may  after- 
wards attain  to  better  fortune  ;^^  in  which  respect,  this  proceeding 

^  flee  L.  10.  tit  13.  P.  5.  ^  See  Appendix  O.  and  P. 

*  See  mote  »,  p.  176.  •nte. 

^  The  debtor,  uys  Po/adet,  altbouj^h  he  forms  a  eonemrto^  ia  not  thereby  ditcharged 
inMB  the  payment  of  those  debts  which,  for  want  of  property  or  means,  remain  unsatis- 
fied. For,  by  the  csfieifrso,  neither  the  natural  nor  ciril  obiigration  be  ia  onder  to  pay 
them  is  exUnn^aished.  Therefore,  if  the  debtor  should  arrive  at  better  fortune  afkr  the 
csacarse,  be  shall  be  obliffed  to  pay,  out  of  his  newly.aequired  property,  his  ereditors  who 
are  onsatisfied.  The  only  thing  which  L.  3.  tit  \^,  P.  5,  allows  him,  in  this  ease,  is  the 
benefit  of  eocnpeteoey,  which  means  sliment  from  his  property  so  acquired,  and  even  to 
this  it  offers  an  eiception  in  two  cases;  tbat  is  to  say,  when  he  should  h/ve  any  offioe 
or  empL^meat  by  which  to  earn  a  livelihood,  L.  15.  tit  10.  P.  5.  al  fin;  and  when  the 
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(juiciOy)  differs  from  the  cession  of  property,  fid,  That  the  property 
being  already  adjudged,  sold  (remaiados),  and  the  term  expired,  if  a 
belter  bidder  offers,  he  ought  to  be  accepted,  which  is  special  in  the 
proceeding  of  concurso,  for  the  interest  of  the  creditors  and  of  the 
debtor,  SalgadOj  ibid.  Part  2.  cap.  2.^  3d,  That,  as  the  property  of 
the  concurso  is  destined  for  the  payment  of  the  creditors,  and  the 
debtor  cannot  administer  it,  he  is  incapacitated  from  making  any 
contract  with  respect  to  it,  SulgadOyibid.  Part.  I.  cap.  14. n.  4.  a/ 21. 
4th,  That,  by  this  proceeding,  the  power  is  extinguished,  which  the 
debtor  gave  to  another  person  to  administer,  pay,  &c.,  Salgadoj  ibid. 
Part  1.  cap.  2S.  5th,  That,  if  the  debtor,  during  this  proceeding,^ 
should  alien  his  property,  or  part  of  it,  in  fraud  of  his  creditors,  they 
may  annul  the  alienation  or  transfer,  within  a  year  after  they  knev 
of  it,  except  it  was  made  in  favor  of  a  minor  {huerfano^)  who  ought 
to  be  reimbursed  for  tlie  price  or  value,  LI.  7  and  15.^  tit  15.  P.  5. 
[LI.  7  and  15.  tit.  15.  P.  5.]  6th,  But  notwithstanding  this,  the  debtor 
may  renounce  an  inheritance  or  legacy,  &.C.,  because  it  is  one  thing 
to  aliene,  and  another  not  to  acquire,  Salgadoy  ibid.  Part.  2.  cap.  24. 
num.  4.  5.  6.  and  1 7.  7th,  That  if  the  property  of  the  debtor  should 
[  184  ]  not  be  sufficient  to  pay  his  debts,  the  sales  which  shall  have 
been  in  contradiction  {&  oposicion)  of  his  creditors  or  their  attor- 
neys,^ within  the  year,  may  be  set  aside  or  annulled,  L.  8.  tit  15.  P. 
5.  [L.  8.  tit  15.  P.  5.]  8th,  That  the  debtor  may  pay  whichever  of 
his  creditors  he  pleases,  even  in  case  of  not  having  suflScient  pro- 
perty, provided  it  be  before  he  makes  a  cession  of  his  property,  or 
before  a  concurso  of  his  creditors  takes  place;  and  if  otherwise,  they 
have  a  right  to  demand  the  return  of  what  shall  have  been  received 
by  the  person  whom  the  debtor  hath  paid,"  L.  9.  tit  15.  P.  5.  [L.  9. 
tit  15.  P.  5]  9th,  That  if  creditors  of  a  lower  degree  were  paid  in 
preference  to  those  of  a  higher  degree,  the  latter  may  demand  or  pro- 
ceed against  any  of  the  former  they  may  please,  for  the  revocation  of 
the  payment,  and  recover  the  sum  which  such  posterior  creditors 
have  received  against  the  due  order  of  payment,  Sa/gado^  Part.  3. 

creditor  or  creditors  unsatisfied,  shnald  be  to  poor  as  not  to  have  wherewithal  to  sapport 
themselves;  and  the  Learned  Professor  refers  to  Febrero  (refomutdo)  Lib.  3.  cap.  S.  §  3.  n. 
154.  (not  161.  as  cited.)  See  also  n.  153.  and  155.  ibid,  and  Lib.  3.  cap.  3.  §  1.  n.  19.  It  is 
to  be  observed,  that  L.  15.  tit.  10.  p.  5.  relates  to  a  bankruptcy  or  distress  occasioned  b/ 
the  demands  of  one  copartner  against  another,  and  that  the  Learned  Professor  has  incor* 
porated  an  observation  of  Oreg,  Lop.  Gl.  8.  L.  15.  tit.  10.  P.  5.  on  the  law  itself,  which 
will  not  be  there  found,  as  to  the  debtor  havinir  an  office  or  employment,  or  he  has  taken 
it  from  Febrero  (rrformado)^  whom  he  cites.  Both  the  laws  cited  in  this  note  forbid  the 
strippini;  the  bankrupt  of  all  his  subsequently  acquired  property  for  the  tfatisfacUoo  of  old 
unsatisfied  claims,  and  require  sufficient  to  bo  lell  him  thereout  for  bis  support 

77  Numb.  19.  it  §eq. 

78  Ta  7.  tit.  15.  P.  5.  cited,  says,  afler  the  debtor  es  eondemimdo  en  juieio. 

79  There  is  no  such  law  in  tit  15.  P.  5. 

80  Licet  mm  con$let  aliter  de participatione  fraudiSt  My*  Oreg.  Lop,  Gl.  I.  L.  8.  tit  15. 
P.  5.  cited. 

>■  This,  observes  Palaeio$^  takes  place  in  respect  of  creditors  of  equal  ri^ht;  for  if  it 
should  not  bb  so  understood,  this  doctrine  would  be  contrary  to  that  laid  down  in  the  8tli, 
or  fiiUowing  number  of  this  section.    See  Oreg,  Lop.  GL  3.  L.  9.  tit  15.  P.  5.  cited. 
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cap.  14.  ^n.  19.  al  29.  10th,  That  releases  or  discharges  by  the 
debtor  of  debts  due  to  him,  in  prejudit^e  of  his  creditors,  are  not 
Talid,"  L.  12.  tit.  15.  P.  5.  [L.  12.  tit.  15.  P.  5.]  11th,  That  if,  dur- 
ing the  proceeding  of  concurso,  the  inability  of  the  debtor  to  pay, 
appears  manifestly,  the  creditors  may  have  recourse  to  his  sureties, 
Salgado,  ibid.  Part.  1.  cap.  23. 

■  Wben,olMenres  Palaeiot,  (as  does  alio  L.  12.  tit.  15.  P.  5.  cited,)  this  ia  done  frauda- 
lently,  and  the  debtors,  in  favor  of  whom  the  discharge  is  granted,  are  cognisant  of  the 
friiid,and  the  consideration  or  cause  of  their  debt  is  oneroug;  for  if  it  were  lucratire,  their 
kaowledge  of  the  fraud  would  not  be  necessary  to  render  the  release  invalid,  aod  ho 
refers  to  L.  7.  tit.  15.  P.  5,  md  to  Greg.  Lop.  Gl.  (2.  3. 4. 5.)  on  Law  12.  ibid. 
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TITLE  XII. 

of  commission,  authoritt,  ob  power  or  attorney 
(mandamiento). 

Cap.  1.  A  commission  (mandamienfo)  is  a  contract  of  [  186  ] 
good  faith,  hy  wliich  one  person  commits  to  the  gratuitous  charge 
of  another  his  afl'airs,  and  the  latter  accepts  the  charge.  It  may  be 
advantageous  to  the  constituent  alone,  to  a  third  person,  or  to  the 
principal  jointly  with  a  third  person,*  LI.  20.  and  21.  tit  12.  P.  5,  {LI 
25.  and  21.  tit.  12.  P.  5.]  in  as  much  as  the  two  kinds  mentioned  in 
L,  22.  tit  12.  P.  5.  [L.  22.  tit  12.  P.  5  ]  are  more  in  the  nature  of  a 
debt  with  interest  (al  credito  con  interes)^  and  that  in  L.  23.  Ibid. 
[L.  23.  tit  12.  P.  5.]  is  reduced  to  simple  advice  or  counsel.  From 
this  we  derive  two  principles:  1st,  That  this  contract  is  perfected  by 
mutual  consent.  2d,  That  in  it  the  faith  or  friendship  of  the  party  is 
particularly  considered. 

From  the  first  principle,  it  is  inferred,  1st,  That  the  commissioa 
may  be  amongst  absent  persons  by  letters  {cartas)^  and  messengers 

imensageros)y  limited,  or  for  a  certain  tim6,  under  condition,*  &a, 
J.  24.  tit  12.  P.  5.  [L.  24.  tit.  12.  P.  5.]  2d,  That  the  ratification  has 
the  force  or  effect  of  a  commission  (mafidalo);  e.  g.  if  one  without 
the  order  of  another  shall  recover  and  pay  his  debts,  and  the  latter 
shall  subsequently  approve  of  it,  L.  32.  tit.  12.  P.  5.  [L.  32.  tit  12. 
P.  5.]  3d,  That  the  mandamienio  is  at  an  end,  by  the  dissent  of  the 
parties,  by  renunciation,*  and  by  the  death  of  the  mandator  or  of  the 
mandatee. 

I  Or,  mj9  Palacio$^  to  the  mandator  and  the  mandatee^  or  to  the  mandatee  and  a  third 
person,  or  to  the  mandatee  alone.  There  are  the  kinds  which  are  pointed  oat  by  LI  22. 
and  23.  tit  12.  P.  5.,  wiiich  properlj  belong  to  this  tiUe,  although  that  mentioned  in  L 
23.  is,  as  the  authors  say,  more  advice  or  counsel,  tlian  commission;  on  account  of  which 
the  adviser  is  not  bound  or  liable  for  any  things  unless  the  advice  should  have  been  {ri^^n 
with  an  evil  design  {con  mala  inttneion)^  and  any  injury  should  result  to  the  person  advised; 
for  in  this  case  the  adviser  would  bo  obliged  to  pay.  See  Wood*$  Intl.  C.  L.  book  3.  ch. 
5.  p.  242.  and  243. 

•  Or  general,  tpeeial^  or  abtoluU.    See  L.  24.  tit  12.  P.  5.  cited. 

*  PaJaeioo  says,  there  is  no  royal  law  or  statute  which  declares  that  the  commiraioo 
is  put  an  end  to  or  dissolved,  by  the  renunciation  of  tlie  mandatee^  and  if  attention  if 
paid  to  the  words  of  L.  20.  tit  12,  P.  5.;  for  if  the  mandatee  receives  or  undertakes  the 
commission,  who  is  obliged  to  fulfil  it,  we  should  say,  th^t  the  mandatee  cannot  rcnoones 
it;  and  more  so,  if  to  this  is  added  L.  1.  tit  1.  lib.  lO.Nov.Rec  [L.  2.  tit  16.  lib.  5.  Rec] 
Perhaps  the  Lramed  Professor's  objection  may  be  obviated  by  saying, timely  renunciation. 
L.  20.  tit  12.  P.  5.  adds,  that  if  he  who  receives,  tc/  est,  undertakes  a  commission,  is  guilty 
of  any  fraud  in  not  fulfiilins'  the  commission,  or  If  by  his  fault  (cu/pa),any  damage  ro*ulti 
to  the  mandator,  the  mandatee  is  liible  for  it  And  Oreg,  Lop,  61.  5.,  same  law,  say*, 
that  this  liability  is  for  the  smallest  (Uvienma)  fault  or  neglect.  It  is  to  be  recollected, 
that  the  commission  most  bo  uadertaken  gratU.    The  notions  of  friendsliip  are,  perhaps, 
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From  the  second  principle  it  is  deduced,  1st,  That  the  mandatee 
ought  not  to  exceed  the  limits  of  his  authority  which  are  expressed 
in  the  power.  2d,  That  the  mandatee  has  his  action  to  recover  the 
expenses  which  be  has  incurred  on  account  of  the  mandator,  L.  25. 
tit  12.  P.  5.  [L.  25.  tit.  12.  P.  5.] 

Cap.  2.  Here  belongs  also  the  voluntary  attorney,  or  ne^oiionun 
f(esior  of  the  Romans;  that  is,  one  who  takes  charge  of  other  persons' 
business  without  the  knowledge  of  the  owner. 

Hence  arises  this  axiom:  'I'hat  the  owner  or  principal  remains 
obliged  by  a  consent  presumed  from  the  advantage  which  he  derives. 

From  this  we  infer,  1st,  That  if  any  one,  without  an  authority  or 
commission  {mandato)^  administers,  improves,  and  benefits  the  pro- 
perty of  an  absent  person,  he  may  recover  the  expenses  from  the 
owner,  to  whom  he  shall  be  obliged  to  give  a  just  or  perfect  account 
of  all  that  has  been  done  by  him,  LI.  26.  and  31.  tit.  12.  P.  5.  [LI.  2Q. 
and  31.  tit  12.  P.  5.]  2cl,  The  same  is  undefrstood  of  the  expenses 
incurred  on  the  property  of  a  minor  {huerfano)^  except  with  [  187  ] 
respect  to  those  which  are  not  permanent,  which  the  minor  is  not 
obliged  to  pay,^  L.  28.  tit  12.  P.  5.  [L.  28.  tit.  12.  P.  5.]  3d,  That 
although  a  person  with  a  bad  intention  laid  out  expenses  on  the  pro- 
perty of  another,  from  which  it  derived  benefit,  he  may  retain  for 
them;  but  not  for  those  from  which  utility  resulted  to  the  property,'  L. 
29.  tit  12.  P.  5.  [L.  29.  tit  12.  P.  5.]  4th,  That  the  administrator 
of  another's  property,  is  obliged  to  pay  the  injury  {los  perjuicios) 
occasioned  by  his  fault  or  fraud,  unless  it  be,  that  finding  the  property 
entirely  abandoned,  he  was  desirous  of  administering  it  out  of  pure 
compassion,*  L.  30.  tit  12.  P.  5.  [L.  30.  tit  12.  P.  5]  5th,  That 
whoever  intermeddles  in  the  administration  of  the  affairs  of  another 
without  a  commission  [manclato)^  only  ought  to  do  that  which  the 
principal  was  accustomed  to  do;  and,  acting  otherwise,  he  shall  be 
responsible  for  the  damages  which  he  might  occasion,^  L.  33.  tit.  12. 
P.  5.  [L  33.  tit.  12.  P.  5.]     6th,  That  if  any  one,  out  of  charity,  un- 

Dot  earried  in  modem  timesi  to  that  exalted  or  refined  pitch  they  were  wont  to  be  among 
the  Romms,  and  the  considerations  so^^estod  by  this  note  may  induce  great  caution  in 
rctpect  ofandertaking  such  an  office  or  duty. 

^  LSd.tit.  12.  P.  5.  says,  that  if  the  eipcnset  laid  out  on  the  property  of  a  minor  ofH 
jean  sJiould  be  necessary,  the  voluntary  attorney  who  incurred  them  ouffht  to  recover 
them  from  the  minor;  but  that  ifsuch  expenses  or  outlays  should  appear  useful  at  first,  and 
it«bouM  afterwards  turn  out  they  were  not  so,  the  tutor  under  whotie  tutelage  the  minor 
i^ld  be,  is  bound  to  pay  them.  In  the  instance  hitherto  put  in  the  text,  buenafe  is  con- 
sidered to  have  actuated  tlie  negotiorum  gettor, 

*  Not  those  it  should  be,  observes  Palacios,  firom  which  utility  did  not  result  to  tlie 
property. 

*  Palacum  observeii,  that  L.  30.  tit  12.  P.  5.  cited,  does  not  make  this  exception;  but 
vhat  it  says  is,  that  if  prejudice  or  injury  to  the  proprietor  should  be  occasioned  bv  fraud, 
the  administrator,-  in  every  such  case,  is  bound  to  make  it  good,  even  though  he  be  a 
person  who  administered  from  pure  compassion;  and  that  Greg,  Lop.  Gl.  3.  on  the  same 
law,  iddii,  this  bst'^rpon  is  also  obliged  to  make  good  that  occasioned  by  his  grors  fault, 
{caipa  Ista);  which  aliio  accompanies  or  is  compared  with  fraud. 

7  Whether  occasioned  by  his  fault,  or  by  casual  or  unforeseen  events,  or  hk  any  way 
wbatsoevor.    See  L!  33.  lit  13.  P.  5.  oited. 
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dertakes  the  education  and  bringing  up  of  any  minor  {huer/ano),  he 
cannot  demand  or  recover  the  expenses  which  he  shall  have  incurred 
by  reason  thereof,  L.  35.  tit.  12.  P.  5.  [L.  35.  tit.  13.  P.  5.;]  excepting, 
if  the  mother,  grandmother  or  stepfather,  having  under  their  power  or 
care  their  children  or  grandchildren,  &c.,  furnished  them  aliment,  and 
educated  or  brought  them  up,  protesting  or  declaring  that  they  did  it 
with  the  intention  of  being  reimbursed  from  the  minor's  property,* 
LI.  36.  and  37.  tit.  12.  P.  5.  [LI.  36.  and  37.  tit.  12.  P.  5.] 

Cap.  3.  By  Jiulo  acordato  of  5th  May,  1766,  cap.  7.,  [L.  1.  tit.  18. 
lib.  7.  Nov.  Kec.,]  it  was  ordered  that  every  town  (comi/n),  or  corpo- 
ration (concefo)^  should  elect  every  year  a  public  procurator  or  attor- 
ney syndic  {procurador  sindico  personero  del  publico),  which  ought 
to  be  done  by  the  town  [pueblo),  being  divided  into  districts  or  wards 
(barrios)y  as  the  instruction  of  26th  June  of  the  same  year,  1766> 
more  fully  provides;  and  inasmuch  as  in  many  towns  the  office  of 
procurador  syndic  is  sold  (enagenado),  or  devolves  by  custom  or 
by  privilege  upon  a  particular  regidor  of  the  cabildo,  or  the  latter  is 
accustomed  to  elect  or  propose  him,  it  was  ordered  that  in  such  towns 
the  public  should  choose  annually  a  procurador,  Cedulas  de  15th  No- 
vember, 1767.  L.  3.  tit  18.  lib.  7.  Nov.  Rec.  These  attorneys  have 
their  seat  in  the  cabildo  after  the  syndic,  and  the  meetings  with  re- 
spect to  the  public  granaries  {de  posilo),  with  a  right  to  ask  and  pro- 
pose every  thing  which  may  appear  conducive  to  the  public  benefit, 
but  without  a  right  of  voting  in  the  like  way  as  the  syndics,  who  have 
never  enjoyed  it,  as  may  be  seen  more  at  large  in  the  cedulas  referred 
to. 

8  L.  37.  tit  12.  P.  5.,  as  rcjo^rds  stepfathers,  says,  that  notwithstanding  this  declaration 
if  the  youth  should  be  of  nn  age  to  be  serviceable  to  his  stepfiitber,  his  services  shaJl  be  an 
equivalent  or  compensation  for  the  expense  of  maintaining  him,  but  not  for  extraordinary 
expenses,  or  those  incurred  in  the  care,  &c ,  of  the  youthV  property;  and  that  what  is  said 
in  this  law  as  to  step.parents  having  charge,  &.c,  of  their  step-children,  b  understood  to 
apply  to  all  persons  having  charge  of  other  people's  children. 
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OF  PinCBAaK  AHO  8ALB,  OS  BUTINO  AND  SSLLINO  (COMPBA  T  TEKTA). 

• 

Cap.  1.  Or  the  contracts  which  are  onerous  to  both  [  188  ] 
parties,  the  first  is  that  of  sale  and  purchase,  or  selling  and  buying. 
This  contract  b  a  sort  of  agreement  which  men  make  use  of  among 
themselves,  and  is  made  with  the  consent  of  both  parties  for  a  certain 
price  which  the  purchaser  and  seller  agree  upon,  L.  1.  tit  5.  P.  5. 
[L  1.  ut.  5.  P.  5.] 

§  1.  From  this  definition  it  follows,  1st,  That  purchase  and  sale 
is  perfect  or  complete  by  the  consent  of  both  parties.  2d,  That 
every  thing  in  conunerce,  or  that  is  not  prohibited,  may  be  sold  and 
purchased,  dd.  That  the  price  ought  to  be  certain,  just,  and  for 
money  counted  (en  dinero  conlado.)  4th,  That  this  contract  is 
onerous  to  both  parties. 

From  the  first  axiom  it  is  deduced,  1st,  That  all  those  may  sell 
and  purchase,  who  may  consent  freely,^  L.  2.  tit.  5.  P.  5.,  [L.  2.  tit 
5.  P.  5.]  whether  by  parol,  by  letter  (caria)^  by  messenger  (mensa- 
gero)y  or  by  deed,  LI.  8.  and  48.  tit.  5.  P.  5.  [LI.  8.  and  48.  tit  5.  P.  5.] 
8d,That  children  under  the  paternal  power  cannot  purchase,  nor 
can  merchants  sell  to  them,'  L  22.  tit  11.  lib.  5.  Rec,  [L.  17.  tit  1. 
lib.  10.  Nov.  Rec;]  neither  can  students,  L.  4.  tit  7.  lib.  1.  Rec. 
[L  1.  tit  6.  lib.  2.  Nov.  Rec]  3d,  that  the  son.  can  only  sell  to  his 
nther  his  property  called  castrense  6  quasiy  L.  2.  tit  5.  P.  5.  [L.  2. 
tit  5.  P.  5.]  4th,  That  no  person  can  be  compelled  to  sell  his  pro- 
perty by  force,  unless  public  utility  requires  it,  L.  3.  tit.  5.  P.  5., 
Oomezj  lib.  2.  var,  res.  cap.  2.^  5th,  That  for  want  of  this  free  con- 
sent, guardians  and  executors  cannot  purchase  any  of  the  property 
which  they  administer,  L.  23.  tit  11.  lib.  5.  Rec,  [L.  1.  tit.  12.  lib. 
10.  Nov.  Rec,]  unless  a  decree  should  be  previously  given  by  the 
judge,  stating  its  advantage  to  the  minor,^  L.  4.  tit  5.  P.  5.  [I^.  4.  tit 
5,  P.  5.J    6tli,  That  the  sales  made  by  the  judges,  compel-  [  189  ] 

■  Who  may  bind  tbemtelfes,  and  niQtaallj  eontract  with  one  another.  See  L.  2  tit 
4.F.5. 

*  Under  the  paternal  power  without  consent  of  fathen;  nor  minora,  without  consent  of 
pardtan.    See  the  law  cited. 

>Nnmb.51. 

*  PoleetM,  in  a  note  on  a  former  part  of  the  text.  Lib.  1.  tit  3.  f  3.,  obserTet,  that 
when  L.  93.  tit  11.  lib.  S.  Rec,  (L.  I.  tiL  12.  lib.  10.  iVee.  Ree,)  prohibits  the  ^ardian 
fnmk  porehasinf  any  thin|^  belong^n^  to  the  ward,  it  does  not  add  that  he  may  do  it  with 
the  authority  of  the  judge,  and  the  consent  of  the  co-jroardians,  and  that  the  mterprstera 
dhipate,  whether  by  this  law  of  the  Rec.  L.  4.  tit  5.  P.  5.  was  repealed  or  altered,  which, 
wich  the  obserfanee  of  these  reqobites,  permitted  the  parchase.  See  Oreg.  Lop.  GL  8, 
L.  4  tit  S.  P.  5.,  and  Am9S^  on  L.  93.  tit  11 .  lib.  S.  JTce.  D.  3. 4.  S.  S. 
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ling  any  person  to  purchase  the  property  of  delinqnents,  are  null,  L. 
18.  tiu  1.  lib,  8.  Rec  [L.  7.  tit  12.  lib.  10.  Nov.  Rec]  7ih,  That 
the  sale  made  against  one's  will  or  consent,  and  through  fraud  or 
deceit  on  the  part  of  the  purchaser,  is  not  valid/  L.  57.  tit  5.  P.  5. 
[L.  57.  lit  5.  P.  5]  8th,  That  the  sale*  made  with  another  person's 
money  is  valid,  except  it  be  of  persons  privileged  mentioned  by  L. 
49.  tit  5.  P.  5.  [L.  49.  tit  5.  P.  5.] 

From  the  same  it  follows,  9th,  That  if  the  parties  should  disagree 
about  the  price  or  as  to  tlie  thing  sold,  the  sale  is  not  valid;  or  if  there 
should  be  a  fraudulent  error  or  mistake  as  to  the  material  of  which 
the  thing  is  composed,  as  selling  brass  for  gold,^  &c.  LI.  20.  and  21.  tit 

5.  P.  5.  [LI.  20.  and  21.  tit.  5.  P.  5.]  10th,  That  this  contract  is  per- 
feet  or  complete  as  soon  as  the  purchaser  and  seller  are  agreed  upon 
the  price  of  the  thing,  although  no  earnest  money  may  have  been 
paid  nor  given,*  L.  6.  tit.  5.  P.  5.,  and  L.  2.  tit  16.  hb.  5.  Rec.,  [L. 

6.  tit  5.  P.  5.  and  L.  1.  tit  1.  lib.  10.  Nov.  Rec.]  in  virtue  of  which 
last  law,  every  obligation  derives  its  force  from  mutual  consent 

From  the  second  action  it  is  inferred,  1st,  That  there  is  no  difTerence 
with  respect  to  purchase  and  sale,  whether  the  thing  which  is  the 
object  of  it  exists  now,  or  may  exist  hereafter*  as  the  fruits  of  an 
estate;  and  if  these  shall  not  grow,  the  price  shall  he  restored  to  the 
purchaser,  unless  they  were  purchased  at  a  hazard  {6  la  ventura); 
ex.  fi^r.  the  first  fish  that  is  caught  or  killed,  L.  1 1,  tit  5.  P.  5.  [L.  11. 
tit  5.  p.  5.]  But  if  these  fruUs  should  be  sold  with  the  knowledge 
of  the  vendor  that  the  thing  sold  would  not  produce  them,  although 

•  Sale  made  througrh  fenr.  force,  or  fraud.  See  LI.  56.  and  57.  tit  5.  P.  5.  ^  PaUciot 
w»y9f  if  the  sale  in  a^aintt  will  or  conaent,  although  without  fraud  or  deceit,  it  it  foid;  if 
wUli  fraud  or  deceit  alone,  it  ia  either  void  ^im modi ateljr,  or  may  be  prayed  to  be  d^ 
clarcJ  void,  or  the  price  be' either  reduced  to  what  ia  the  ju»t  value,  or  the  sale  annulled. 
If  fraud  or  deceit  was  the  cauxe  of  the  contract,  and  inducement  to  it,  the  contract  ii 
void.  It  may  be  prayed  to  be  annulled  or  made  void,  if  there  should  be  any  fault  or 
deibct  in  the  thing  sold,  and  the  seller  should  not  have  manifested  or  pointed  it  oat;  ia 
which  case,  the  purchaser  may  return  the  tiling,  and  demand  back  the  sum  paid  for  it 
{redhibitoria,)  L.  65,  tit  5.  P.  5.,  and  it  may  be  prayed,  that  the  price  be  reduced  to  the 
just  value,  when  there  should  have  been  deceit  or  lenion  in  more  than  half  the  just  value; 
in  whid)  last  ease,  the  pcr»on  drccived  may  pray,  either  that  the  sale  be  annulled,  or  bs 
reduced  to  the  just  volue  (quanta  minorU,)  which  shall  bo  optional  with  the  person  guiltf 
of  the  deceit,  L.  56.  tit  5.  P.  5.  See  the  same  sUted  in  TToocTs  JnaL  Civ.  LaWf  book  3, 
cbap.  5.  p.  330. 

<  Road  purchase;  and  in  such  case,  the  property  parchased  belongs  to  the  perMO  by 
and  in  whose  name  bought,  and  not  to  the  owner  of  the  money,  except  the  money 
bebnged  to  knights  in  the  court  of  the  king,  minors,  or  femtne  eoverte^  as  doU  and 
others,  mentioned  in  L.  49.  tit  5.  P.  5.,  cited. 

7  palacioB  says,  if  the  error  should  be  in  the  substance  or  body  of  the  thing  sold, 
whether  it  be  fraudulently  made  or  not,  the  sale  is  void,  as  may  be  seen  by  LI  30.  and 
91.  tit  5.  P.  5.,  cited. 

•  See  Proclamation,  Trinidad,  5th  February,  1814,  and  Order  in  Council,  6th  April, 
1818,  Appendix  O.  P.  See  alxo  the  distinction  made  by  L.  6.  tit  5.  P.  5.,  as  to  wlien  it 
is  contracted  that  the  saks  shall  be  by  deed  {carta,)  in  which  case,  the  party  may  repent 
before  the  execution  of  the  deed. 

•  The  text  sayn  *'  que  exUle^  or  ha  de  exiatir;**  and  loe  Greg,  Lop.  GL  1.  and  3.  on  L. 
lLtit5.P.5.,cited. 


Tit  Xm.]  or  Buying  and  Selling.  187 

the  contraet  is  valid,  he  is  bonnd  to  reimburse  the  pnrchaser  for  the 
damages  and  prejudices  which  may  have  resulted  to  the  latter  from 
not  having  the  fruits^^^  L.  12.  tit  5.  P.  5.  [L.  12.  tit  5.  P.  5.]  2d, 
That  things  incorporeal  may  be  the  object  of  this  contract:  ex,  gr. 
rights,  actions,  &c.,  L.  13.  tit  5.  P.  5.  [L.  13.  tit.  5.  P.  5.]  3d,  That 
the  property  of  another  person  may  be  sold,  the  vendor  entering  into 
a  wanranty"  (saiiendo  d  la  eviccion),  if  the  owner  should  recover  it 
at  law;  of  which  we  shall  speak  hereafter,  L.  19.  tit  5.  P.  5.  But 
if  the  king  should  sell  another  person's  property  as  his  own,  the 
owner  shall  recover  its  value  within  four  years,"  L.  53,  tit.  5.  P.  5. 
[L  53.  tit  5.  P.  5.]  Castillo^  L.  3.  Conlrovers,  cap.  «.  4th,  That  a 
person  may  sell  the  thing  which  he  has  conjointly  with  another,  pro- 
Tided  he  pays  the  amount  of  his  partner's  share,  unless  a  proceeding 
or  suit  for  a  division  hath  been  previously  instituted,"  L.  53.  tit  6.  P. 
5.  [L  53.  tit  5.  P.  5.]  5th,  That  the  sale  of  that  which  is  [  190  ] 
destroyed,  pulled  down,  or  burnt  in  whole,  or  the  greater  part,"  is 
not  valid;  but  if  it  be  only  in  the  smaller  part,  the  contract  will  be 
▼alid,  making  a  reduction  in  the  price  for  what  it  shall  be  worth  less 
on  account  of  this  deterioration,  except  the  thing  should  have  been 
«>Id  under  these  circumstances,  with  the  knowledge  of  the  seller;  for 
then,  although  the  contract  does  not  subsist,  he  is  obliged  to  pay  the 
damages  and  prejudices  to  the  purchaser,  L.  14.  tit  5.  P.  5."  [L.  14. 
tit  5.  P.  5  ] 

§  2.  From  the  same  axiom  it  results  that  the  following  cannot  be 
sold:  1st,  Sacred  things,  unless  they  are  sold  as  accessory  to  some 
territory  or  seigniory,**  L.  15.  tit  5.  P.  5.  [L.  15.  tit  5.  P.  5.]  or  under 

"•  Or  the  vtloe  of  the /milt. 

"  The  Mle  bj  a  peraon  of  another's  property  iiTalid^taj*  PuIcetM,  whether  the  vender 
oteri  into  o€  agroes  to  the  warranty  {eviceion)  or  not;  for  the  nature  of  this  contract 
cvries  with  it  the  circumstances  of  warranty,  whether  it  be  expressed  or  not:  what  is  to 
bs  andergtood  here  is,  that  if  the  purchaser  knew  that  the  property  belonged  to  some- 
body else  wbea  he  boon^ht  it,  and  if  he  is  aflerwards  condemned  to  restore  it  to  the  owner, 
the  Tendor  would  not  be  bound  to  return  him  the  price,  unless  he  shoald  have  been  bonnd 
to  the  warranty;  but  if  the  pnrchaser  was  ignorant  that  it  was  another's  property,  the 
mdor  would  be  oUlisred  to  return  to  the  purchaser  the  price  pnid,  tojrether  with  the 
d«aiices  which  may  Iwvo  resulted  to  him  by  this  sale.  See  L.  19.  tit  5.  P.  5^  cited;  also 
Wmi'a  /ml  C.  JL,  book  3.  c.  5,  p.333. 

^  That  is,  s«ys  PalaeioB,  the  dominion  is  immediately  transferred  to  the  purchaser,  and 
tht  owner  remains  only  with  tiie  power  or  rijrht  of  dcmandinjr  its  value  from  the  kio|^ 
within  four  years.  L.  53.  tit  15.  P.  5.,  cited. 

*'  Pakei99  says,  that  in  the  case  proposed,  the  partner  either  sells  the  whole,  or  only 
Us  share;  if  the  whole,  lie  did  it  without  an  authority  or  power  for  doings  so;  and  if  1m 
Qoly  sells  his  share,  which  is  only  what  he  can  do,  he  has  nothing  to  pay  to  his  eo-pnrU 
BSR  L.  55.  tit  5.  P.  5.,  declares  more  than  this:  it  is  there  said,  that  the  otiier  partner  has 
the  right  to  purchase  his  partner's  share  at  the  price  ofiered  by  the  stranger  (jel  derteho 
ie  Isnfco). 

^  The  purchaser  being  ignorant  of  the  faet    See  L.  14.  tit  5.  P.  5.,  cited. 

^  Tlien,  says  L.  14.  tit  5.  P.  5.,  cited,  the  contract  subsists,  although  the  vendor  shall 
bs  obliged  to  pay  Uie  vendee  for  all  the  injury  and  damages  that  may  have  resulted  to  bin 
by  reason  thereof. 

**  Bttt  observes  PaZaetes,  nothing  in  this  case  shoald  be  added  to  the  price  on  aocoont 
of  spiritual  things,  or  those  annexed  to  theoi,  for  it  would  be  siwony. 
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Ibe  cirotiinstanees'^  mentioned  in  L.  2.  tit.  14.  and  L.  3."  tit  19.  P.  1. 
[L.  2.  tit  14.  and  L.  3.  tit  13.  P.  1.]  2d,  Public  things  of  a  town  or 
corporation,  L.  15.  tit  5.  P.  5.  [L.  1.^.  tit  5.  P.  5.]  8d,  The  free  nmn, 
L.  15.  tit  5.  P.  5.  4th,  The  columns  or  pillars,  beams  {mmdero8)yOT 
other  things  which  stipport  any  useful  building,  cannot  be  removed 
from  their  situation  to  be  sold,  L.  16.  tit  5.  P.  5.  [L.  16.  tit  5.  P.  5.] 
5th,  Poisonous  things,  unless  they  are  sold  with  that  moderation  and 
rule  which  the  art  of  medicine  requires  for  its  use,  L.  17.  tit  5.  P.  5. 
[L.  17.  tit  5.  P.  5.]  6th,  That  the  judges  and  corregidors  or  any 
of  their  family,  cannot  purchase  an  estate  (hertdad)  in  their  juris- 
diction, but  only  what  is  necessarj^  for  their  support,**  L.  5.  tit  5.  P. 
5.  [L.  5.  tit.  5.  P.  5.]  7th,  That  no  office  of  jurisdiction  or  govern- 
jnent  can  be  purchased,  LI.  7.  and  8.  tit  7.  lib.  2.  Rec.^  [li.  5.  and  6. 
tit  12.  lib.  5.  Nov.  Rec.] 

§  3.  To  this  place  also  belong  the  sales  and  purchases  which,  by 
different  laws  of  the  kingdom,  can  only  be  made  under  certain  limita- 
tions; such  as,  1st,  Early  com  ( pan  adelantado)^  which  cannot  be 
purchased  but  at  the  price  it  shall  be  worth  in  the  chief  town  of  the 
district,  L.  17.  tit  11.  lib.  5.  Rec  [L.  1.  tit  19.  lib.  7.  Nov.  Rec.;]  for 
the  purchase  of  which  the  public  granaries  of  the  kingdom  are  to  be 
preferred,  L.  18.  tit  11.  lib.  5.  Rec.  [LI.  2.  tit  19.  lib.  7.  and  10.  tit 
13.  lib.  10.  Nov.  Rec]  2d,  That  no  person  can  buy  up  wheat,  bar- 
ley, &c.,  to  resell,  except  the  carriers  who  live  by  carrying  wheat  from 
some  parts  to  others;  but  they  ought  not  to  gather  it  up  in  barns,  nor 
to  put  it  under  ground  to  keep  (nt  enailarlos),  L.  19.  tit  11.  lib.  5. 
Rec**  [L.  3.  tit.  19.  lib.  7.  Nov.  Rec]  3d,  That  it  is  prohibited  to 
purchase  up  tares  (algorrabas),  irons  {yerros),  and  salt,  to  resell,  U. 
24.  and  25.  tit  11.  lib.  5.  Rec  [L!i.  7.  and  8,  tit  5.  lib.  9.  Nov.  Rec] 
4th,  That  no  one  who  purchases  silk  in  pod  {en  capullo)y  or  bundle 
{mazo)y  can  resell  it,  except  woven  or  dyed,  L.  25.  tit  12.  lib..5.  Rec 
[L.  6.  tit  5.  lib.  9.  Nov.  Rec]  5th,  That  live  food  cannot  be  sold  in 
[  191  ]  the  same  market  (feria)  in  which  it  shall  be  bought,  L.  7. 
tit.»  14.  lib.  5.  Rec  [L.  4.  tit.  7.  lib.  9.  Nov.  Rec  ]  6th,  That  it  is  not 
lawful  to  purchase  provisions  or  necessaries  to  resell  in  the  court  and 
five  leagues  round  about,^  LI.  1,2,  3,  4,  5,  and  6.  tit  14.  lib.  5.  Hec 
[LI.  6, 7, 8, 9, 1 0.  tit  1 7.  lib.  3.  Nov.  Rec]  7th,  That  the  sale  of  silks, 
cloths,  &c.,  ought  to  be  regulated  according  to  the  good  economical 

17  By  the  prelatet,  with  the  consent  of  the  chapter,  in  the  modes  pointed  ont  by  L.  2. 
tit.  14.  P.  1..  cited,  but  the  gifts  of  the  liings  or  qaeens  to  the  church  cannot  be  so  aliened. 
Bee  L.  8,  tit.  15.  P.  ].,  as  to  the  transfer  of  the  right  of  presentation. 

w  This  law  relates  to  the  right  of  burial 

w  Para  comer  6  para  beber^  6  para  vestir.    See  L.  5.  tit.  5.  P.  5.,  cited. 

»  The  laws  cited  in  the  text,  LL  7.  and  a  tit  7.  lib.  3.  Rec.;  which  are  LI.  5.  and  6. 
tit  13.  lib.  5.,  Nov.  Rec.,  do  not  apply;  and  it  is  supposed,  L.  8.  tit  S.,  and  L.  7.  tit.  3.  lib. 
7.  Rec,  are  meant,  which  correspond  with  L.  8.  tit  4.,  and  L.  9.  tit  5.  lib.  7.  Not.  Rec, 
which  sec. 

>i  This  and  the  subsequently  cited  laws  in  this  part  of  the  text,  lire  acts  to  prereot 
forestalling,  regrating,  engrossing,  &c.  v 

>>  See  the  cases  in  which  it  is  permitted,  in  L.  7.  tit  17.  lib.  3.  cited.  L.  5.  tit  14.  libw 
A.  Rec.,  cited  in  the  text,  is  not  inserted  in  the  Nov,  Rec. 
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fispoflidoiis  whidi  are  fully  expressed  in  tit  12.  lib.  5.  Rec,*^  and 
according  to  the  last  regulations  of  commerce.  8th,  l*hat  the  pur- 
Teyon  of  fish  can  only  take  a  supply  to  last  for  two  days  from  the 
retailers  {revendeclares)^  L.  20.  tit.  18.  tib.  5.  Rec.  [L.  11.  tit.  13.  lib. 
10.  Nor.  Rec.]  9thy  That  the  people  may  take  from  the  contractors 
(arrendadores)  the  half  of  the  bread  they  contract  for  (de  su  arren*  ' 
damiento)^  at  the  same  prices  at  which  they  contract,  L.  12.  tit.  11. 
lib.  5.  Rec  [L.  4.  tit  19.  lib.  7.  Nov.  Rec.]  10th,  That  wool  pur- 
chased to  be  carried  out  of  the  kingdom  may  be  taken  at  the  same 
price,**  L.  48.  tit  18.  lib.  6.  Rec.  [L.  16.  tit  13.  lib.  10.  Nov.  Rec] 
Ilth,  That  the  merchants  cannot  sell  in  the  suburbs,  L.  9.  tit  1.  lib« 
7.  Rec  [L.  1.  tit  22.  lib.  7.  Nov.  Rec]  12th,  1  hat  the  old  clothes 
dealers  may  not  purchase  at  public  auctions,  L.  17.  tit.  12.  lib.  5.  Rec 
[L  4.  tit  12.  lib.  10.  Nov.  Rec].  13th,  That  there  may  not  be  any 
brokers  of  cattle  {cwrredores  de  ganados)  at  the  fairs,  L.  8.  tit  14. 
lib.  5.  Rec  [L.  5.  tit  7.  lib.  9.  Nov.  Rec;]  and  brokers  of  merchandise 
eumot  purchase,  sell,  nor  make  contracts  respecting  their  own  mer- 
chandise, L.  26,  tit.  11.  lib.  5.  Rec  [L.  4.  tit  6.  Ub.  9.  Nov.  Rec] 
14th,  That  no  forestaller  or  regrater  may  go  out  on  the  high  roads,  out 
of  the  gates,  &c  to  buy  by  wholesale,  in  order  to  sell  by  retail,  goods 
which  are  brought  to  the  capital  {corte)^  ^uio  2.  tit  14.  lib.  5.  Rec« 
[L.  15.  tit  17.  Ii6.  3.  Nov.  Rec]  15th,  That  no  regrater  may  buy 
goods  from  the  manufactories  (de/abricas)  in  order  to  retail,  vf  u/.  1. 
tit  14.  lib.  5.  Rec."  [L.  9.  tit.  5.  lib.  9.  Nov.  Rec]  16th,  That  the 
sde  of  provisions  and  warlike  stores  to  the  enemies  of  our  holy  foitb 
IB  prohibited,  under  the  penalty  of  treason,  L.  22.  tit  5.  P.  5.  [L.  22. 
ti.  5.  P.  5.] 

Under  this  axiom  ought  to  be  comprehended,  1st,  The  sales  by  [  192  ] 
the  laity  of  lands  in  mortmain  (de  legos  &  manos  muerias)  which  pay 
upon  the  duty  (alcabala)  the  fifth  of  their  value,  which  John  the  IL 
imposed  very  abundantly  {d  mayor  abundamiento)  the  13th  April, 
1452,  as  a  tribute  and  charge  on  the  same  lands,^w?ti/o  1.  tit  10.  lib. 
5.  Rec  [L.  12.  tit  5,  lib.  1.  Nov.  Rec]  This  is  the  duty  or  tax 
(dereeho)  on  mortmain,  which  the  Cortes  wished  to  increase  to  the 
third,  following  the  example  of  Valencia,  as  is  to  be  seen  in  the  peti- 
tion of  the  Cortes  of  Madrid,  of  1534.    2d,  The  sales  which  are  cov- 


*  The  laws  of  this  title  of  the  Rte,  (mU  of  Proeadet)  are  scattered  throufh  titles  4.  5. 
€L  Hk  9.  tit.  3d.  24.  lib.  8.  and  tit.  13.  and  13.  lib.  10.  Nor.  Rec. 

^  L.  le.  tit  13.  lib.  10.  cited,  says,  half  may  bo  taken  awaj  by  any  inhabitant  on  ap. 
Hifstioni  for  snd  throogh  judicial  assistance  from  the  intended  exporter,  by  paying  him 
the  same  price  at  which  he  porchased  the  wool. 

*  The  policy  of  the  above  laws,  in  this  part  of  the  text,  is,  to  use  a  moderate  desigiNu 
taoB,  Terj  qoeetionable,  and  the  pmsishment  for  their  infraction  will,  perhaps,  be  generally 
eooHdered  disproportionately  and  unneoessarily  severe.  In  England,  the  general  penalty 
ttr  fercatalling,  regrating,  and  engrossing,  offences  b^  oommoo  law,  (for  all  the  statutes 
esnoeraing  them  were  repealed  by  12th  Geo.  3.  c.  71.)  is,  as  in  other  minute  misdemeanors, 
diteretkniary  fine  and  imprisonment    See  4th  voL  Blae.  Com.  cb.  12.  p.  158. 159. 

«  See  note  (3)  tit  5.  lib.  1.  Nov.  Rec 
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ertly  made  to  the  injury  of  the  royal  treasury,  on  account  of  tribnte, 
tax,  &C.,  of  which  L.  59.  lit.  5.  P.  5.  [L.  59.  tit  5.  P.  5.]  speaks  * 

[  192  ]  From  the  third  axiom  it  follows,  1st,  That  the  price  of  the 
thing  will  be  certain,  if  it  be  left  to  the  determination  {d  arbilrio)  of 
a  third  person,  and  he  should  specify  or  fix  it;  by  which  decision  the 
parties  ought  to  be  bound,''  unless  the  price  fixed  should  be  dispro- 
portionate, in  which  case,  it  ought  to  be  reformed  by  the  judgment 
or  award  (Juicio)  of  good  men;  L.  9.  tit.  5.  P.  5.  [L.  9.  tit  5.  P.  6.] 
2d,  That  the  sale  will  be  valid  in  which  the  contracting  parties  should 
have  agreed  upon  the  price,  with  reference,  or  agreeably  (arreglado) 
to  the  amount  of  a  sum  of  money  deposited  in  a  particular  box,  bag, 
&c,  if  any  part  of  it  should  be  found  there,  but  not  if  there  should  be 
none,  L.  10.  tit  5.  P.  5.  [L.  10.  tit  5.  P.  5.]  J^d,  That  the  price  is 
certain  when  the  thing  is  sold  for  as  much  as  it  was  purchased  for, 
if  there's  a  certainty  as  to  its  having  been  at  first  purchased,"*  L.  10. 
tit  5.  P.  5.  [L.  10.  tit  5.  P.  5.]  4lh,  That  the  sale  is  not  valid  tfie 
price  of  which  was  left  to  the  determination  of  one  of  the  parties,  or 
of  an  uncertain  person,*^  L.  9.  tit  5.  P.  5.  [L.  9.  tit  5.  P.  5.  J 

By  the  fourth  axiom,  it  is  demonstrated,  1st,  That  the  purchaser 
ought  to  pay  the  price  promised,  and  the  vendor  deliver  the  thing 
which  is  sold,  with  every  thing  accessory  to  it,  ffuits  ungather^ 
(pendientesy)  &c.  L.  28.  tit  5.  P.  5.  [L.  28.  tit  5.  P.  5.]  (hizmarij 
de  Evict,  qusest.  21.  n.  50,  and  therefore  if  a  house  be  sold,  it  passes 
to  the  purchaser  with  all  the  materials  which  compose  it,^*  except 
those  which  should  not  belong  to  the  vendor,  and  the  furniture  {mue- 
bles)  and  stock  (animales,)  which  he  might  raise  or  have  there,  LI.  29 
and  30.  tit  5.  P.  5.  [LI.  29  and  SO.  tit  5.  P.  5.]  But  if  a  plantation  of  olives 
(olivar)  is  sdld,  the  press  {lagar)^  mill,  &c.,  which  should  be  there, 
do  not  pass  to  the  purchaser,  unless  it  is  expressed  in  the  contract,^ 
L.  31.  tit  5.  P.  5.  [L.  31.  tit  5.  P.  5.]  2d,  That  all  the  covenants 
and  conditions  ought  to  be  observed  by  both  parties,  provided  they 
be  not  opposed  to  the  laws  of  the  kingdom  or  good  manners,  L.  38.  tit 
5.  P.  5.  [L.  3a  tit.  5.  P.  5.]  3d,  That  the  covenant  that  the  sale  shall 
be  dissolved  or  annulled,  if  the  purchaser  does  not  pay  the  price^ 

^  And  by  the  same  law  5.  tit  59.  P.  5.  if  the  purchaser  is  privy  to,  or  cogrnisant  of  (be 
fraud,  he  shall  forfeit  or  pay  to  the  crown,  ont  of  his  own  property,  the  amount  which  ha 
paid,  or  was  to  pay,  for  the  property  so  purchased.  See  also  L.  3.  tit  7.  lib.  10.  Nov.  Rec. 

s>  If  the  person,  to  whom  it  was  left  to  fix  a  price,  should  die  befbre  determining  it,  the 
•ale  would  not  be  valid.    See  L.  9.  tit  5.  P.  5.  aljin. 

^  But  if  it  should  have  como  to  tlie  seller  as  a  gift,  devise,  &C.,  the  sale,  it  appears, 
would  not,  under  the  proposition  in  the  text,  be  valid.    See  L.  10.  tit  5.  P.  5.  cited,  el  Jim. 

90  Or  of  an  uncerUin  person.  This  is  not  stated  in  the  law,  but  by  61  3.  Ortf.  Lop. 
on  this  law. 

*i  Not  fixtures,  which  go  to  the  purchaser.  See  what  are,  and  what  are  not  considered 
appurtenances  and  fixturen,  in  Laws  29  and  30.  tit.  5.  P.  5.  cited. 

V  Or  unless  expressly  pot  in  the  place  for  the  use  or  purpose  of  taking  off  the  crop. 
See  the  law  cited. 

»  Or  the  greater  part  of  it  See  L.  3a  tit  5.  P.  5.  Therefore  it  is  presumed  the  mIo 
eould  not  be  annulled  againut  the  will  of  the  purchaser,  if  the  greater  part  of  the  price,  or 
oonsideratlon,  were  paid  by  him,  and  that  the  vendor  would  be  lel\,  in  such  case,  to  his 
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at  a  day  appointed,  is  valid;^  in  which  case,  if  the  purchaser  does 
not  ful&l  his  agreement,  the  earnest  money  which  might  have 
been  paid  by  him,  will  be  the  vendor's;  but  then  the  fruits  gathered 
INT  received  from  the  property,  are  the  purchaser's.^  But  the  demand 
of  the  rest  of  the  price  or  the  revocation  of  the  sale,  depends  upon 
Ae  will  of  the  vendor,  who  shall  not  be  able  to  retract  or  repent  when 
be  has  once  made  his  election;  and  in  case  of  the  sale  being  revoked, 
the  purchaser  is  responsible  for  the  deterioration  which  the  property 
shall  have  suffered  by  his  fault,  during  the  time  it  was  in  his  posses- 
sion, lib.  38.  tit.  5.  P.  5.  [L.  38.  tit.  5.  P.  5.]  4th,  That  the  covenant 
(paeto)  addictionis  in  dieniy  is  valid;  which  is,  when  the  thing  is 
sold  under  a  covenant  that,  if  within  such  a  time  a  person  [  193  ] 
should  be  found,  who  would  give  more,  or  would  better  the  purchase, 
it  may  be  given  to  this  better  offerer  (meforadorj)  and  then  the  seller 
ought  to  make  known  to  the  purchaser,  the  bid  or  the  melioration 
proposed,  who  if  willing  to  pay  or  do  the  like  {arreglandose  d  esta,) 
shall  keep  the  property,  but  not  doing  so,  it  shall  pass  to  the  highest 
bidder,  the  first  purchaser  restoring  the  fruits  which  he  hath  gathered 
or  received,  provided  he  be  paid  the  expenses  of  taking  off  the  crop 
(de  la  co$eeha.)  But  if  this  bid  should  be  made  fraudulently,  through 
the  artifice  of  the  seller,  the  sale  shall  not  be  set  aside,  L.  40.  tit.  5. 
P.  5.  [L.  40.  tit.  5.  P.  5.]  5th,  That  the  covenant  that  the  thing 
purchased  shall  be  at  the  risk  of  the  vendor,  before  delivery  is  valid, 
L.  39.  tit  5.  P.  5.  6th,  That  the  covenant  of  resale  (reirovendendo) 
is  lawful,  when  the  seller  reserves  to  himself  or  to  his  heirs,  the  right 
of  buying  back  again  the  thing  sold  for  the  same  price  which  he 
leeeived  for  it,  and  the  purchaser  iiot  complying  with  it,  shall  pay 
the  damages  and  penalties  which  might  have  been  agr^d  upon,  L. 

42.  tit  5  P.  5.  [L.  42.  tit.  5.  P.  5-1  7th,  That  the  covenant  to  pay 
a  certain  penahy  to  the  vendor,  if  the  purchaser  or  his  heirs  should 
dieoe  the  thing  sold  to  any  of  the  persons  to  whom  they  might  be 
prohibited  by  the  contract' to  sell  it,  is  valid,^  L.  43.  tit.  5.  P.  5.  j[L. 

43.  tit  5.  P.  5.]    Sth,  That  in  the  conditional  sale,  if  the  vendor  or 

action,  to  recover  the  balance  or  remainder  doe:  at  any  rate,  that  if  the  eale  ooald  be  to 
aBeuJIcd,  tiie  vendor  wnold  be  obliged  to  return  to  the  parcbaaer  the  part  of  the  porchaae 
Booej  «o  paid,  the  latter  accounting  for  the  fruita  or  crops  intermediately  received  by 
Uia,  aabject  to  deduction  for  necessary  expenrcB,  aa  well  as  thote  which  have  been  in- 
carred  by  him  for  the  bene  At  of  the  property.    8ce  L.  44.  tit  28.  P.  3. 

**  Thia,  nya  Palaciot^  ia  the  pacio  ie  la  Ley  e9mmi9mria^  which  ia  valid,  differently 
from  that  which  ia  called  paeto  ccmmi$oriOy  which  conaista  in  a  peraon'a  mortgaging  or 
plcdgiof  hia  property,  onder  a  covenant,  that  if  he  doca  n€>t  redeem  it  by  a  certain  day, 
si  tlnll  be  the  mortgairee*0  for  what  he  lends  or  givea  on  it:  which  contract  ia  not  valid, 
L.4I.  tit  54  and  L.  12.  tit  13.  P.  5.    See  also  note,''  p.  140,  ante, 

*The  fruita  are  the  vcndor*0,  and  it  ia  only  in  case  that  tlie  vendor  ahould  Viol  wish  to 
rctoni  the  earnest  money  (Sfnai,)  or  tlie  part  of  the  purchase  money  which  should  have 
been  received  by  him,  that  the  purchaser  shall  be  able  to  retain  the  fruita  aa  hia  own,  aa 
in  observed  by  PaUeio$.    See  L.  38.  tif.  5.  P.  5. 

**  L.  43.  tit  5.  P.  5.,  cited,  says,  that  a  covenant  or  agreement  not  to  sell  or  aliene  to 
particular  persona  ia  not  binding;  but  that  any  penalty  impoaed  by  the  partica  to  enforce 
•adi  a  covenant*  must  be  paid  by  the  party  guilty  of  ita  breach. 
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parchaser  dies  before  the  fulfilment  of  the  conditbri,  the  heire  aie 
bound  to  fulfil  the  oontiact^  L.  26.  tit  5.  P.  5.  [L.  26.  tit  5.  P.  5.] 

From  the  same  axiom  it  is  deduced  that  the  injury  or  benefit  which 
the  thing  sold  undergoes,  appertains  to  the  vendor  before  the  con- 
tract is  perfected;  and  to  the  purchaser  when  once  it  is  perfected,  L. 
23.  tit  5.  P.  5.  [L.  23.  tit  5.  P.  5.]  By  injury  or  deterioration  is 
here  understood  every  injury  or  loss  which  may  happen  to  the  thing 
sold  by  accident  and  without  the  fault  of  tlie  vendor;  and  by  benefit 
or  improvement,  every  advantage  or  increase  that  the  thing  may 
receive,  L.  23.  tit  5.  P.  5. 

By  this  rule  we  understand,  1st,  that  the  injury  and  benefit  apper- 
tain to  the  purchaser  the  moment  he  and  the  vendor  are  agreed  with 
respect  to  the  thing  and  the  price,^  L.  23.  tit  5.  P.  5.  [L.  23.  tit.  5.  P. 
5.]  2d,  That  the  risk  is  the  vendor's  in  regard  of  things  whicli  are 
8old^  by  measure,  weight  or  taste,  until  they  be  measured,  weighed, 
or  tasted,  L.  24.  tit  5.  P.  5.  [L.  24.  tit  5.  P.  5.]  unless  they  ehould 
be  sold  at  sight  (d  qfo)^  then  the  risk  or  benefit  is  the  purchaser's,  L. 
25.  tit  5.  P.  5.  [L.  25.  tit  5.  P.  5.]  3d,  That  if  a  certain  day  be 
appointed  to  taste,  measure,  or  weigh  them,  and  the  purchaser  should 
not  come,  thenceforward  the  thing  is  at  the  risk  of  the  purchaser; 
[  194]  and  if  no  day  be  appointed,  the  vendor  will  fix  the  risk  upon 
the  purchaser,  when  having  cited  or  required  him,  before  witnesses, 
to  proceed  to  measure,  &c,the  articles  the  purchaser  should  not  appear 
for  the  purpose,  and  in  this  case,  the  vendor  has  a  right  to  sell  the 
thing  to  another,  and  the  purchaser  shall  be  responsible  for  the  da- 
mages (daHos)  and  prejudices  which  his  delay  may  have  occasioned 
to  the  vendor;  who  may  at  tlie  cost  of  the  purchaser  hire  a  vessel  or 
Other  thing  to  supply  the  want  of  the  one  which  contains  the  com- 
modity, if  he  has  occasion  for  it,  L.  24.  tit.  5.  P.  5.  [L.  24.  tit  5.  P. 
5.]  4th,  That  in  the  sales  of  gold,  silver,  or  the  like  thing,  after  the 
aale  is  made,  if  they  have  not  been  weighed  or  measured,  the  damage 
that  may  arise  to  the  thing  is  at  the  risk  of  the  vendor;  but  the  increase 
or  diminution  of  value  is  the  purchaser's,^  L.  24.  tit  5.  P.  5.  [L.  24. 
tit  5.  P.  5]  5th,  That  in  a  conditional  sale  the  deterioration  or 
improvement  which  happens  to  the  thing  before  the  condition  is  fuK> 
filled  is  the  purchaser's,  but  not  the  risk,  L.  26.  tit.  5.  P.  5.  [L.  26. 
tit  5.  P.  5.]   6th,  That  the  delay  of  the  vendor  in  delivering  the  thing 

*v  In  other  word*,  the  contract  is  perfected  or  complete  by  the  mere  consent  of  the  p«r. 
ties  witli  respect  to  the  object  ofeale  and  the  price  to  be  peid. 

»  Which  are  accuttom^  to  be  tasted,  measured,  or  weighed  before  they  >re  purchmeed. 
geeL.t4.tit.5.  P.5.,citcd.  ^        "^ 

»  Palaeio$  observes,  thai  what  L.  24.  tit  5.  P.  5.  says,  and  what  takes  place  in  this 
respect,  IS,  that  if  any  of  those  things  should  be  sold  which  are  accustomed  to  be  sold 
only  by  weight  or  measure,  and  the  whole  or  a  part  should  be  lost  before  they  are  deli- 
▼ered  to  the  purchaser,  the  loss  will  be  the  vcndor^s;  but  if  the  thing  should  be  preserved, 
and  the  price  of  the  article  should  in  the  meantime  rise  or  fall  in  value,  the  increase  or 
diminution  would  be  the  purchaser*s:  for  this  reason,  because,  as  regards  the  price,  it  is 
understood  that  the  contract  is  already  perfected,  although  it  may  not  be  so  in  respect  of 
the  risk,  as  is  said  by  Oreg.  Lop,  GL  11.  L.  24«  tit  5.  P.  5,  Note  what  is  there  said  br 
Ortg.Lop, 
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a^r  the  purchase  is  agreed  on  and  the  price  is  paid,^  causes  the  risk 
and  injury  of  the  thing  whatever  it  may  be,  to  fall  upon  the  vendor, 
L.  27.  tit.  5.  P.  5.  [L.  27.  tit.  5.  P.  5.] 

.  §  5.  As  the  vendor  is  obliged  to  make  the  thing  sold  secure  to  the 
purchaser,  he  is  bound  to  deliver  it  to  him  free  and  discharged  from 
every  incumbrance,  so  that  he  shall  be  responsible  in  case  any  one 
should  recover  it  at  law  from  the  purchaser ;^^  which  the  common  law^ 
(derecho  cotnun)  caWs  praesiare  evicfionem,  and  we  term,  to  warrant 
(sanear)  or  secure  the  thing  to  the  purchaser  (sanear  6  hacer  sana 
la  cosaj)  L.  32.  tit.  5.  P.  5.  [L.  32.  tit.  5.  P.  5.]  Prestar  eviccion  or 
ianear  in  this  sense,  is  to  defend  (amparar)  the  purchaser  or  any 
other  who  hath  been  molested  or  sued  at  law  for  any  thing  he  might 
have  received  for  an  onerous  consideration  or  title,  the  vendor  being 
obliged  to  undertake  its  defence  {d  facer  derecho  sobre  ella)  as 
though  he  were  in  possession  of  it,  L.  33.  tit.  5.  P.  5.  [L.  33.  tit  5* 
P.  5.]  He  on  whose  account  any  one  is  disturbed  is  called  the  de« 
mandant  (auior),  and,  therefore,  this  obligation  does  not  only  belong 
to  this  contract,  but  also  to  all  other  onerous  ones.  This  warranty 
or  indemnification  (eviccion  6  saneamiento)  is  founded  on  the  fol- 
lowing principles:  1st,  That  all  vendors  (autores)  who  transfer  to 
another  any  thing,  are  obliged  to  warrant  or  secure  it  (sanearla.) 
2d,  That  indemnification  nuist  be  made  (se  ha  de  prestar  eviccion) 
for  eviction  or  recovery  of  the  title  by  a  stranger  for  a  cause  which, 
preceded  the  contract.  3d,  That  the  purchaser  or  another^  is  bound 
to  give  notice  to  the  vendor  (aulor)  of  the  suit  which  has  been  insti- 
tuted for  the  recovery  of  the  thing.  4th,  That  these  circum-  [  195  ] 
stances  concurring,the  person  injured  has  his  action  to  recover  from  the 
vendor  (auior)  the  damages  and  prejudices  sustained  by  him.  From 
the  first  principle  it  arises,  1st,  That  warranty  (eviccion)  ought  to 
be  made  in  the  contract  of  renting,  Chiztnan^  de  Evict,  quaest  24. 
2d,  In  donation  arising  from  promise,  according  to  common  opinion, 
Guxmany  ibid,  quaest  25.  ^  n.  1.  a/  23.;  but  not  that  which  arises 
from  tife  delivery  of  the  thing,  Guzman^  ibid.  n.  25.,  where,  as  to 
which,  some  limitations  will  be  met  with.  3d,  In  dote  with  respect 
to  those  who  are  obliged  to  give  dote**  (dotar^)  Guzman^  ibid,  qua)st 
M.dn.\.al  6.  4th,  In  legacies,^  because  the  heur  is  obliged  to 
pay  or  deliver  them  to  the  legatees,  Guzman j  ibid,  qusest.  27.  5th^ 
In  the  thing  given  in  payment,  because  such  a  payment  is  similar  to 
sale,  Guzman^  ibid,  qussst  28.    6tb,In  exchange,  (permuta^)  Guz» 

«  The  actual  tender  to  the  vendor  by  the  parchaaer,  beibre  whoeatea,  of  the  porchaao 
sooer  or  price  b  efficient.    See  L.  27.  tit  5.  P.  5.,  cited. 

«  In  caae  of  eviction. 

^  Thai  ia»  the  Roman  or  civil  law.  See  Ca§tro  DUc.  5L  lib.  1.  Com.  I.  p.  30.  fo6re  U$ 
Uyn, 

^  On  behalf  of  tlie  parchaaer  moat  be  ■nderatood. 

<**  Sach  aa  parenta. 

«  PmUcio$  aaya,  thia  ia  nnderatood  when  a  freneral  \egicj  baa  been  beqaealhed  to  the 
laf^tec;  aiMl  it  bavinf  been  delivered  or  paid  to  him,  he  ia  judicially  deprived  of  it,  hot 
mat  when  any  partienfar  apedfic  legacy  ihoiild  have  been  bequeathed  to  the  legatee. 

Vol.  L— 27     , 
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man,  ibid,  quaest.  29^  n.  6.  7th,  In  the  partition  of  property  among 
brothers,^*  because  it  has  the  force  of  exchange,  Guzman^  ibid. 
qusBSt.  33.  n.  6.  But "  eviccion^'  does  not  take  place  if  the  parent 
should  have  made  the  division,^  Guzmany  ibid.  n.  16.  8th,  In  pub- 
fic  judicial  sale  the  creditor  ought  to  warrant^  {prestar  eviccion)  for 
the  security  of  the  purchaser,  L.  50.  tit  13.  P.  5.  [L.  50.  tit.  13.  P.  5.] 
Guzman^  ibid,  qusest.  34.,  unless  the  purchaser  should  know  that 
the  thing  belonged  to  another,  for  then  it  is  understood  that  he  was 
willing  to  give  the  price,  Guzman^  ibid,  qusest.  46. 

From  the  second  principle,  it  is  deduced,  1st,  That  warranty  is 
made  as  well  if  the  entire  thing  should  be  sold  as  though  only  a  part 
of  it  should  be,  L.  35.  tit.  5.  P.  5.  [L.  35.  tit.  5.  P.  5.]  2d,  That  if 
any  one  should  sell  his  right  and  actions  in  regard  of  any  inheritance 
he  shall  only  make  indemnity  when  the  purchaser  is  evicted  of  ail 
Ae  inheritance  that  is  considered  indivisible,  L.  34.  tit.  5.  P.  5.  [L. 
34.  tit.  5.  P.  5.]  3d,  That  the  warranty  [eviccion)  will  only  take 
place  if  the  purchaser  should  have  lost  the  thing  by  definitive  judicial 
sentence,  Guzmany  ibid,  qucest.  15.  and  57.,  where  will  be  seen  the 
limitation  to  this  position;  and  let  it  be  observed,  that  the  sentence 
must  be  executed,  Guzmany  ibid,  quaest  15.  n.  37.  4th,  That  if  the 
purchaser  submitted  to  a  voluntary  arbitration  (compromiso  volun- 
tartOy)  and  lost  the  thing  by  the  sentence  of  the  arbitrators,  there  is 
no  warranty,^  L.  36.  tit.  5.  P.  5.  [L.  36.  tit.  5.  P.  5.]  Guzmany  ibid. 
quaest  41.  5th,  Nor  when  the  thing  hath  been  lost  by  an  unjust 
sentence  of  the  judge,**  or  by  the  fault  of  the  purchaser,  or  if 
sentence  was  given  when  the  vendor  was  not  present,  L.  36.  tit  5. 
[  19«  ]  P.  5.  6th,  Neither  will  there  be  warranty  (eviccion),  if  the 
purchaser  hath  lost  the  thing  at  play,"  L.  36.  tit  5.  P.  5.  [L.  36.  tit 
5.  P.  5.] 

From  the  third  principle  it  is  hiferred,  1st,  That  the  knowledge  or 
presence  of  the  vendor  is  not  sufficient,  but  the  suit  must  be  notified 
to  him,  Guzman,  ibid,  quaest  4.,  where  the  limitations  to  this  will 
be  found.    2d,  This  notice  must  be  given  in  time  to  be  avail&ble  for 


'  46  And,  adds  Palaeio$t  amongst  those  who  are  not  brothers;  and  this,  becaase  the 
natore  of  suits  or  (iroceedings  of  partition  require  it,  not  because  it  maj  or  may  not  bava 
the  forte  of  cxchan|re. 

*^  Pal€cio$  says,  it  will  take  place  in  this  case,  if  it  appears  that  the  father  wished  his 
children  should  inherit  equally,  as  is  said  by  Greg.  Lop,  GI.  3.  L.  9.  tit  15.  P.  6.;  and  it 
will  alHO  take  place  i^,  by  reason  of  his  not  havinf^  granted  or  required  it,  either  child 
would  be  prejudiced  in  resptct  of  his  Irgiiimate  portion  of  the  inheritance  {UgUimm). 

4>  In  the  later  edition  of  the  text,  it  is  said  the  title  ought  to  be  waf  ranted  to  the  credi- 
tor  for  the  security  of  the  purchnscr.  L.  50.  tit.  13.  P.  5.,  cited,  says,  if  the  properly  ta 
•old  at  the  instance  of  the  creditor  or  mortgagor,  as  the  debtor's  property,  the  creditor  is 
not  bound  to  tlio  warranty,  biit  the  debtor,  except  by  express  covenant,  or  Of  is  subec 
quently  stated  in  the  text;  as  al^o,  says  Ouzman^  where  referred  to. 

4>  That  is,  snys  Palacios^  if  he  hath  done  so  without  notice  to,  and  the  order  ol^  the 
Tender.    See  the  limitations  mentioned  hy  Guzman,  quest  41.  cited. 

^  In  which  case  the  judge  is  bound  to  the  warranty  or  indemnity. 

S'  See  otiier  exceptions  mentioned  in  L.  36.  tit  5.  P. 3.,  cited.  And  see  Tit  S3.  lib.  19. 
Nov.  Rec.  against  gaming,  particularly  L.  15.  ibid. 
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the  defence,"  Guzman ,  ibid,  qiiaest.  12.  n.  8.,  and  L.  32.  tit.  5.  P.  5. 
[L.  32.  tit.  5.  P.  5.]  3d,  That  then  the  vendor  (avtor)  is  bound  to 
defend  the  defendant,*^  and,  therefore,  shall  be  obliged  to  follow  his 
jurisdiction,  although  it  be  an  ecclesiastical  one,  Guzman,  quaest.  6. 
6  n.  1.  al  7.  y  quaest.  7.  al  n.  15.  4th,  That  this  notice  being  omitted 
the  rendor  is  not  bound  to  the  warranty  or  indemnification  {d  la 
mccion)y  unless  the  purchaser  and  vendor  be  both  sued,  Guzman , 
ibid,  quaest.  5.  n.  1.,  or  if  the  purchaser  is  unable  to  give  it,  GuZ' 
man,  ibid.  n.  2.,  or  if  it  hath  been  dispensed  with  by  express  agree- 
ment, Guzman,  ibid.  n.  30.**  5th,  That  if  the  same  thing  hath 
been  sold  to  two  or  more  successively,  the  last  purchaser  alone  can 
give  notice  to  his  immediate  vendor,  and  sue  him  upon  the  warranty 
as  his  vendor  (aulor),  and  the  first  vendor  shall  not  be  liable  or 
bound  to  the  second  purchaser,  unless  the  latter's  vendor  {su  auior), ' 
should  have  ceded  or  assigned  to  him  his  actions,  in  virtue  of  which 
he  shall  be  able  to  sue  as  first  purchaser,  the  first  vendor,  because, 
otherwise,  the  personal  actions  shall  not  pass  to  the  successor,  as 
Guzman,  ibid,  quaest.  11.  fully  explains. 

From  the  fourth  principle,  it  follows,  1st,  That  if  the  vendor  being 
once  required  should  not  assist  the  purchaser  in  the  defence  of  the 
thing,  the  latter  may  claim  against  him  the  costs  of  the  suit,  and  the 
damage  (perjuicios),  Guzman,  ibid,  quaest.  IS,  d  n.  1.  a/  23.  2d, 
That  he  is  obliged  to  return  the  purchaser  the  price  or  consideration 
paid  for  the  thing,  the  damages  which  may  result  to  him  being 
estimated,  L.  32.  lit  5.  P.  5.  [L.  32.  tit  5.  P.  5.]  3d,  That  if  it 
happened  when  the  vendor  made  the  sale,  he  bound  himself  in  a 
penalty  to  double  the  amount,  if  he  should  not  defend  the  thing 
according  to  law,  this  double  amount  ought  to  be  estimated  accord- 
ing to  the  value  of  the  thing  or  property,  and  not  according  to  the 
price  paid  for  it,  L.  32.  tit  5.  P.  5.  aljin,'^  [L.  32.  tit  5.  P.  5.] 

Finally,  from  what  has  been  said,  it  is  evident,  1st,  That  \\\^ 
vendor  is  not  bound  to  warranty  {d  la  eviccion),  if  the  king  by  his 
authority  should  deprive  the  purchaser  of  the  thing,*  L.  37.  tit.  5.  P. 
5.  [L.  37.  tit  5.  P.  5.]  2d;  That  even  in  case  of  its  being  agreed 
that  the  vendor  shall  not  be  bound  to  warranty  or  indemnification 
(no  preste  eviccion),  notwithstanding,  if  the  thing  be  recovered  at 
law  from  the  purchaser,  the  vendor  is  bound  to  return  the  price  or 
consideration  money  to  the  purchaser  of  good  faith,^  Guzman,  ibid. 
quaest  43. 

*  At  ktest,  nyt  Palaeio§,  liefore  the  pnblioatioii  of  proof.  So  alio  mjs  L.  33.  and 
likewMe  L.  36.  tiL  5.  P.  5. 

•  Or  fNirchmter. 

^  See  abo  o.  29.  and  31.  ibid.,  which  laat  saj,  notwithstanding,  it  ia  to  be  givtn  from 

**  See  Crtg.  JUp,  6L  8.  and  9.  on  this  law. 

"*  See  the  proviao  in  this  law  and  Chreg.  Lop.  Gloa.  thereon. 

*>  Warranty  is  implied  in  every  caae.  See  whot  is  said  by  Wood  in  his  InU,  C.  L. 
book  3.  chap.  5.  p*  233.  on  warranty,  and  compare  it  with  what  has  been  stated  with 
fofca  tbeceto  in  the  text 
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[  197  ]  Cap.  2.  Having  already  explained  the  modes  by  which 
the  contract  of  sale  and  purchase  is  niade,  we  must  now  state  those 
by  which  it  is  annulled  or  set  aside;  which  also  arise  from  the  good 
faith  which  should  attend  this  contract  as^  regards  the  consent,  the 
thing,  and  the  price  or  consideration. 

§  1.  As  to  what  regards  consent,  we  say  1st,  That  every  sale  is 
annulled  by  the  mutual  dissent  of  the  parties.  2d,  That  the  contract 
not  being  perfected  or  complete,^  either  of  the  contracting  parties  may 
recede  from  it,  LI.  7.  and  61.  tit.  5.  P.  5.  [LI.  7.  and  61.  tit.  5.  P.  5.] 
3d,  That  after  the  contract  is  made,  it  is  of  no  use  to  allege  it  was 
made  through  want  or  indispensable  (forzosa)  necessity,  L.  62.  tit.  5. 
P.  5.  [L.  62.  tit.  5.  P.  5.]  4th,  That  the  sale  made  through  fear  or 
/orce  is  voidable,  LI  56.  and  62.  tit.  5.  P.  5.  [LI.  56.  and  62.  tit.  5.  P. 
5.]  5th,  That  the  purchase  and  sale  in  which  fraud  or  deceit 
{engafto  6  dolo)  intervenes  on  the  part  of  the  vendor  is  not  valid; 
but  if  this  fraud  should  have  occurred  on  the  part  of  the  purchaser  in 
concealing  any  circumstance  with  respect  to  the  thing,  the  contract 
subsists,  but  he  ought  to  pay  to  the  vendor  the  damages  and  preju- 
dices which  may  result  to  him  from  this  dole,^  L.  57.  tit.  5.  P.  5.  [L. 
57.  tit.  5.  P.  5.]  6th,  That  the  sale  is  annulled  if  either  of  the  con- 
tracting parties  should  not  observe  the  covenants  and  conditions 
which  were  agreed  upon  at  the  time  of  making  the  contract,  L.  b^, 
tit.  5.  P.  5.  [L.  58.  tit.  5.  P.  5.J 

§  2.  This  deceit  or  fraud  may  happen  from  the  concealment  of 
certain  circumstances,  on  account  of  which  it  is  presumed  that  the 
purchaser  would  not  have  given  his  consent.  Thus,  therefore,  in 
every  contract  of  sale,  every  incumbrance  (carga)  or  fault  or  defect 


M  In  a  manusoript  copy  of  Vr,  Halifax*§  LeeturfS  on  the  Civit  Law,  in  the  posseOTion 
of  tiie  translator,  which,  it  is  believed,  have  never  been  printed,  altiiough  un  analysis  of 
them  has,  it  is  said,  cli.  18.  on  consensual  contracts,  book  2.  that  this  contract,  emplio 
venditio,  was  perfect  as  soon  as  the  price  of  the  thingf  to  be  sold  was  agreed  upon, 
whether  tlie  money  was  paid  or  not,  and  in  payment  it  was  consommated.  For  wiiatever 
was  taken  as  arra  or  earnest,  only  served  as  a  proof.  It  was  therefore  so  far  completed 
b^  consent  alone.  L.  7.  tit.  5.  p.  5.,  in  the  first  part,  says,  that  the  purchaFcr  having 
given  senal  or  earnest,  if  he  afterwards  repents,  loses  the  earnest  or  arra;  and  that  if  the 
vendor  repents,  lie  (brfeits  double  the  amount  of  the  arra  or  senal  paid,  and  the  sale  wiU 
not  be  afterwards  valid.  But  ad  Jin.  that  if  when  the  purchaser  gave  or  paid  the  senaL, 
he  declared  to  give  it  as  part  of  the  price,  or  by  way  of  consent  (otorgamiento)^  he  cannot 
ailerwards  repent  nor  rescind  the  sale.  See  Greg.  Lop.  Gl.on  tliis  law.  L.  61.  ibid,  also 
quoted  in  the  text,  says,  that  the  vendor,  aller  the  sale  should  be  made,  cannot  repent, 
although  he  should  be  willing  to  pay  the  purchaser  double  tlie  amount  of  the  price  or 
consideration,  unless  with  the  consent  of  the  latter. 

M  Palacios  observes,  that  in  order  to  understand  what  the  anthors  wished  to  say  Sn  tMs 
part  of  the  text,  what  is  stated  by  L.  57.  tit.  5.  P.  5.  cited,  ought  to  be  known;  which  is, 
that  if  one  should  fraudulently,  or  through  deceit,  induce  another  to  sell  a  thing  which  he 
WBi  not  desirous  to  sell,  nor  of  which  he  knew  the  value,  nor  had  seen,  this  sale  wnold 
be  null.  But  if  he  was  desirous  to  sell  it,  and  the  fraud  should  consist  in  the  conccaliiijf 
from  the  vendor  any  thing  accessary  or  belonging  to  it,  the  sate  would  be  valid,  althou|rh 
the  purchaser  would  be  bmnd  to  make  reparation  for  the  firaud;  as  thoug'h  it  should  say, 
that  if  the  fraud  or  deceit  is  the  cause  of,  and  inducement  to  the  sate,  the  confrad  is  noil; 
hot  that  if  the  fraud  intervenes  incidentally,  or  accompanies  acocssorily  the  contract,  it 
then  is  valid,  according  to  the  tenor  of  the  different  cases  touched  upon  above. 
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(lacha)  which  the  thing  has,  must  be  clearly  expressed  or  made 
known;  ear.  gr.  if  the  thing  or  estate  is  liable  or  subject  to  any  service ' 
{sermdumbre)  or  annuity  (cen^o) ;  if  the  particular  estate  produces 
grass  injurious  to  cattle;  if  animals**  labor  under  any  vice  or  infirmity, 
Ac  In  the  first  two  cases  the  sale  may  be  animlled  without  limita- 
tion as  to  time;  the  vendor  being  obliged  to  return  the  price,  and 
make  amends  for  the  damages  and  prejudices,  unless  he  should  prove 
that  he  was  ignorant,  at  the  time  of  the  contract,  of  the  faultiuess  or 
defect  of  the  thing;  for  then  he  is  only  obliged  to  return  the  price,  L. 
63.  tit.  5.  P.  5.  [L.  t>3.  tit.  5.  P.  5.]  But,  in  the  third  case,  a  demand 
mast  be  instituted  against  the  vendor  within  six  months  in  order  to 
get  back  the  price;  and  after  these  have  elapsed,  the  purchaser  has 
six  months  longer,  until  the  completion  of  the  year,  to  bring  [  198  ] 
his  action  to  demand  that  so  much  of  the  price  may  be  returned  as 
the  beast  shall  be  less  valuable  on  account  of  the  fault  or  defect 
which  was  concealed  in  the  sale;  from  which  time  these  two  periods 
of  limitation  are  counted.  Bui  if  the  vendor  should  make  known  the 
defect  ((acha)y  and  the  purchaser  should  notwithstanding  consent,  he 
shall  not  be  able  to  revoke  the  contract,  L.  66.  tit.  5,  P.  5.  [L.  66.  tit. 
5.  P.  5.]  vide  Guzman ^  ibid,  qusest.  61. 

§  3.  In  what  respects  price,  we  have  before  said  that  it  ought  to  be 
just;  and,  consequently,  that  the  sale  may  be  annulled  if  there  was 
lesion  enormey  or  fraud,  in  an  excess  of  half  the  just  price,  as  well 
on  the  part  of  th^  vendor  as  of  the  purchaser,**  L.  56.  tit.  5.  P.  5.  [L. 
56  tit  5.  P.  5.] 

From  this  principle  it  follows,  1st,  That  if  the  purchaser  or  the  vendor 
dK)uld  be  prejudiced  by  this  /c^/on,  the  contract  ought  to  be  amended 
or  annulled  within  four  years,  if  the  thing  exists  without  having  under- 
gone much  deterioration,  L.  56.  tit.  5.  P.  5.  and  L.  1.  tit.  1 1.  lib.  5.  Rec, 
[L.  5Q,  tit.  5.  P.  5.  and  L.  1.  tit.  1.  lib.  10.  Nov.  Rec]  which  extends  to 
all  onerous  contracts;  and  does  not  take  place  when  purchasers  are 
compelled  to  purchase,*^  L.  6.  tit.  11.  lib.  5.  Rec.  [L.  2.  tit.  1.  lib.  10. 
Nov.  Rec.]  2d,  That  notwithstanding  this  lesion,  the  sale  will  be 
valid,  if  the  contracting  parties  agreed  and  bound  themselves  by  an 
oath  that  it  should  be  valid,  except  if  any  one  of  them  were  under  14 
years  of  age,  L.  56.  tit.  5.  P.  5.  (L.  5Q.  tit.  5.  P.  5.]  3d,  That  all 
contracts  celebrated  between  persons  above  twenty-five  years  of  age, 
although  there  may  be  deception  in  the  price  (engafio)  not  exceeding 
half  the  just  value,  are  valid,  provided  there  be  no  fraud®  {dolo)y  L. 

•Aim  slave*.    See  L.  64.  tit  5.  P.  5. 

<*  Unlets  the  vendor  or  pdrcliafer,  says  Palacio9,  TefetTing  to  L.  56.  tit  5.  P.  5.  and 
C»3.  tit  1.  lib.  10.  Not.  Rec  is  willing  to  make  good  the  deficiency,  or  reduce  the  excess. 

*  And  see  also  the  exceptions  in  the  case  of  property  sold  publicly  by  appraisement* 
•ifiR,  L.  2.  tit  1.  lib.  10.  Nov.  Rec.  Such,  it  is  presumed,  as  is  sold  at  judicial  sale. 
See  Axevedo  aud  Matienzo  on  L.  6.  tit  11.  lib.  5.  Rec. 

*  That  is,  fraud  in  the  contract  See  L.  3.  tit  1.  lib.  10.  Nov.  Ree^  cited.  ViThat  is 
bere  bid  down  id  the  text,  does  not  appear  very  reconcilable  with  what  preceded  it  nor 
with  what  is  stated  in  L.  2.  tit  1.  lib.  10.  Nov.  Rec  The  apparent  inconsistency  may, 
perhaps,  be  thns  expUined.    If  deceit  was  the  cause  of  the  contract,  and  the  inducement 
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57.  tit.  5,  P.  5.  and  L.  2.  tit.  11.  lib.  5.  Rec.  [L.  57.  tit.  5.  P.  5.  and  L. 
3.  tit.  1.  lib.  10.  Nov.  Rec]  4th,  That  artisans  cannot  allege  this 
lesion,^  by  reason  of  the  skill  which  they  are  supposed  to  possess,  L. 
3.  tit.  1 1,  lib.  5.  Rec.  [L.  4.  tit.  1.  lib.  10.  Nov.  Rec] 

§  4.  In  what  relates  to  the  thing  or  property  sold,  the  sale  may  be 
set  aside  when  there  exists  the  right  of  reiracio  6  tanteOj  by  which,  if 
the  person  possessing  the  right  {el  retrayente)  offers  the  same  price 
as  was  agreed  upon,  the  contract  ought  to  be  revoked.  Some  per- 
sons may  retract  (retraer)  by  reason  of  the  quality  or  nature  of  the 
thing  which  hath  been  sold,  and  others  by  reason  of  the  quality  of 
the  person.  The  first  are,  1st,  The  direct  lord  or  proprietor  {seiior 
directo)j  or  the  person  who  has  a  share  in  the  thing  sold,*^  who  ought 
to  be  preferred  to  the  relations  when  their  claims  come  together,  L. 
13.  tit.  11.  lib.  5.  Rec.  [L.  8.  tit  13.  lib.  10.  Nov.  Rec.]  2d,  The 
partner  in  the  common  property,  L.  14.  tit.  11.  Lib.  5.  Rec.  [L.  9.  tit 
13.  Lib.  10.  Nov.  Rec] 

Those  who  possess  the  right  of  retractOy  by  reason  of  the  quality 
[  199  ]  of  the  person,  are,  1st,  The  nearest  relation^  in  the  sale  of  a 

,  patrimonial  or  ancestoral  estate,  and  if  there  are  two  of  equal  degree, 
they  shall  divide  the  estate  between  them,  L.  13.  tit.  10.  Lib.  3.  Fuero 
Real,  and  L.  7.  tit  11.  lib.  5.  Rec  [L.  1.  tit  13.  lib.  10.  Nov.  Rec] 
2d,  If  this  sale  should  be  made  to  a  stranger,^  the  nearest  relation 
must  make  use  of  or  exercise  this  right  within  nine  days,  swearing 
that  he  wants  the  thing  for  himself;  and  not  being  disposed^  to  exer- 

•  cise  or  avail  himself  of  his  privilege,  this  right  passes  to  the  next  in 
degree,  L.  12.  tit  11.  lib.  5.  Rec,  [L.  7.  tit  13.  lib.  10.  Nov.  Rec] 
which  alters  in  this  part,  L.  7.  tit.  11.  lib.  5.  Rec.  [L.  1.  tit  13.  lib. 
10.  Nov.  Rec]  3d,  these  nine  days  run  against  absent  minors^  by 
way  of  prescription,  without  their  being  admitted  afterwards  to  claim 
although  they  may  allege  the  right  of  i-estitution  in  integrum^  L.  8. 
tit  11.  lib.  5.  Rec  [L.  2.  tit  13.  lib.  10.  Nov.  Rec]  4th,  The  son 
of  the  vendor  is  preferred  to  his  uncle,  L.  8.  tit  11.  libj  5.  Rec  [L. 
2.  tit  13.  lib.  10.  Nov.  Rec]     5th,  This  right  takes  place  or  holds 

to  it,  the  contract  is  void.  If  it  was  in  the  contract  itself  (by  buying  and  scllinff  too  dear 
or  too  cheap),  it  is  not  void,  but  may  be  made  void  by  action  or  exception,  as  q«  Redhiii^ 
toria  or  QaarUo  in\nori9.    See  Wood's  Inst.  Civil  Law,  Book  3.  ch.  5.  p.  230. 

M  In  respect  of  any  work  uodertiken  or  done  in  their  respective  art  or  callinn^. 

o  Also  tuperfieiario,  L.  8.  tit  13.  Lib.  10.  Nov.  Rec  cited.  Palaeiot  says,  9vpeTficiam 
is  he  who  possesses  a  hoase  or  building;  on  the  soil  or  if  round  of  another,  for  which  be  pays 
tome  annual  rent  (pension).  Contractus  superjieiarius  is  a  contract,  observes  Wood^  in 
which  a  man  hires  irround  to  build  uppn  at  a  yearly  rent  See  InsL  Civ.  Law^  Book  3. 
cb.5.p.239. 

••  Of  the  vendor,  adds  Palaeios,  provided  he  be  within  the  fourth  degree.  Whether 
this  computation  is  to  be  according  to  the  canon  or  civil  law,  is  a  question  which  has  its 
Mverai  various  supporters;  and  there  being  no  declaratory  law  to  the  contrmry,  the 
Learned  Professor  gives  his  assent  to  the  computation  of  the  canonists. 

^  And  also  if  it  should  be  made  to  a  rebtion,  says  Palacios,  according  to  the  oommoa 
opinion. 

«>  Or  able.    See  L.  7.  tit  13.  lib.  10.  Nov.  Rec  cited. 

**  Against  minors  and  absent  persons.    See  L.  2.  tit  13.  lib.  10.  Nov.  Rec  cited. 
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vilh  respect  to  sales  at  public  auction,'®  the  person  who  exercises  it 
paying  the  costs,  diligences,  &c.,  L.  9.  tit.  11.  lib.  5.  Rec.  [L.  4.  tit. 
13.  lib.  10.  Nov.  Rec]  6th,  If  many  things  belonging  to  an  ances- 
toral  estate  be  sold  for  one  price,  all  ought  to  be  taken  or  none;  but 
if  they  be  sold  for  different  prices,  one  may  be  taken  without  the 
alh6r,7»  L.  10.  til.  11.  lib.  5.  Rec.  [L.  5.  tit.  13.  lib.  10.  Nov.  Rec] 
7lh,  If  the  thing  be  sold  on  credit,  it  may  be  taken  on  giving  security 
within  the  nine  days  to  pay  the  price  for  which  it  was  agreed  to  be 
sold,  L.  11.  tit  13.  lib.  5.  Rec  [L.  6.  tit.  13.  lib.  10.  Nov.  Rec] 
8ih,  That  this  right  of  tanteo  by  reason  of  relationship  only  takes 
place  with  respect  to  property  inherited,  and  not  that  which  the 
vendor  acquired  by  contract  inter  vivos^  L.  15.  tit  13.  lib.  5.  Rec. 
[L  3.  tit  13.  lib.  10.  Nov.  Rec]  9th,  The  hijosdalfi^o^  according  to 
the  custom  {fuero)  of  Castille,  have  this  right  of  tanteo  or  redemption 
ofthe  property  of  their  ancestors  without  limitation  of  time  in  respect 
to  the  property  which  descended  from  their  father  and  grandfather 
(k  abuelo  arriba^  L.  1.  tit  4.  Lib.  4.  del  Fuero  viejo  de  Cast  ilia. 

§  5.  When  it  happens  that  the  purchaser  loses  the  thing  judicially, 
there  must  be  a  distinction  made  between  him  who  may  be  a  bond 
Jide  possessor,  and  him  who  may  be  so  ma/d  fide;  that  is,  he  who, 
at  the  time  of  the  purchase,  should  know  that  the  thing  did  not  belong 
to  the  vendor,^-*  The  first  makes  the  fruits  his  own  until  the  day 
of  contestation;  but  the  latter  is  obliged  to  restore  them,  LI.  39  and 
40.  tit  28.  P.  3.  [LI.  39  and  40.  tit  28.  P.  3.] 

With  regard  to  the  expenses  which  both  might  have  incurred,  it 
most  be  observed  that  Garcia  de  expensis.  cap,  1.  num.  10.  distin- 
guishes four  classes  of  expenses:  The  first  are  necessary,  with-  [  200  ] 
out  which  the  tiling  will  be  destroyed,  the  second  profitable  or  advan- 
tageous ones  which  improve  the  thing  {mejoran);  the  third,  those  of 
loere  pleasure,  such  as  paintings,  &c ;  and  the  fourth,  those  which 
are  incurred  for  the  purpose  of  gathering  in  the  fruits. 

According  ^  our  laws,  1st,  Ais  well  the  possessor  bond  fide^  as  he 

*  Efen  tboaifh  by  jadicial  order.    See  L.  4.  tit  1 3.  lib.  10.  Nor.  Rec  cited. 

*Pa(adot  says,  Azevedo^  on  I>  10.  tit.  U.  lib.  5  Rec  excepts  two  caieni  in  which  one 
CMMt  be  taken  without  the  otlier,  which  see. 

V  PmhiioB  says,  that  Gomex  on  L.  73.  de  Ton,  n.  3.  h  of  opinion,  that  the  sametakea 
pbee  io  reaped  of  property  acquired  by  the  vendor,  although  it  be  by  contract,  inter  vtvet, 
ifba  aoqnired  it  from  bis  ascendants.  As,  for  instunce,  if  any  of  them  should  have  made 
t^Qoation,  propter  naptiag,  or  should  have  jifiven  any  of  their  property  by  way  ofmejorm; 
ud  ibat  H  b  certain,  that  the  reason  there  ia  for  its  taking  plade  with  reapcct  to  property 
iakerHed,  existfl  for  its  doing  so  with  respect  to  the  description  of  property  last  mentioned. 

^  But  not  from  ascendants  farther  removed  than  them.  See  L.  1.  tit  4.  lib.  4.  Fwero 
SM^df  CmH,  cited. 

^  Mmeiat  obeervca,  that  not  only  b  a  person  said  to  possess  in  bad  faith,  who  knew  at 
the  time  of  the  pvrchase  that  the  property  did  not  belong  to  the  vendor,  but  if  he  after- 
wards comes  to  know  it,  and  firom  the  time  be  does  know  it;  and  in  ao  moch  is  the  latter 
a  pnaMBsiir  in  bad  faith,  that  if,  after  knowing  it,  he  should  make  any  new  work  on  the 
fnperij  parchascd,  and  slmuld  be  evicted  by  the  lawfhl  owner,  he  shall  not  b<*  able  to 
feeover  the  expenses  he  incurred  in  respect  thereof,  L.  41.  tit  28.  P.  3.;  ind  in  tbe  wtLtn^ 
■ttAoer  he  sImU  be  obliged  to  restore  the  (rnitf  of  the  property  receivud,  L.  39.  tit  28. 
P.X 
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maid  fide^  may  recover  necessary  expenses,  retaining  the  thing  for 
the  payment,  L.  44.  tit.  28.  P.  3.  [L.  44.  tit.  28.  P.  3.]  2d,  Only  the 
possessor  bond  fide  recovers  expenses  laid  out  for  the  advantage  of 
the  property  {provechosas)y  LI.  41,  42,  and  44.  tit.  28.  P.  3.  [LI.  41, 
42.  and  44.  tit.  28.  P.  3.]  3d,  As  also  those  of  mere  taste,  L.  44.  tit 
28.  P.  3.  [L.  44.  tit  2S,  P.  3.]  4ih,  Both  may  deduct  the  expenses 
of  the  fourth  class,  L  42.  tit.  2S.  P.  3.  [L.  42.  tit.  28.  P.  3.]  vidt  d 
Garcia,  de  expensiSj  cap.  1,  2,  and  5. 
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TITLE  XIV. 

OP  BENTS,  BENTINO.   (dE  LOS  ARRENDAMIENTOS.) 

Cap.  1.  The  second  onerous  contract  is  that  of  renting,  by  [  202  ] 
vhich  one  person  lets  or  grants  to  another  the  service  or  labor  of  his 
person  or  beast,  or  the  use  or  enjoyment  of  a  thing,  for  a  certain  time, 
which  must  be  paid  in  ready  money,^  L.  1.  tit.  8.  P.  5.  [L.  1.  tit.  8. 
P.  5.]  Our  laws  distinguish  renting  {el  arrendamieiito)  from  letting 
(elalquiler)^  applying  the  term  rent  to  an  estate  or  land  {heredad)^ 
and  the  latter  to  a  house,^  a  castle,  &c.,  L.  1.  tit.  8.  P.  5.  [L.  1.  tit.  8. 
P.5.] 

§  1.  This  contract  then  consists  in  three  things;  in  the  consent 
of  the  parties;  in  the  thing  or  labor  which  is  rented  or  let;  and  in  the 
price.  In  the  first  place  hence  it  is,  that  renting  derives  its  perfection 
uom  consent.    2d,  that  all  things  capable  of  use  and  mechanical 

1  Ttit  contra  Wood'$  Intt.  C.  L»,  p.  236;  1st,  Browne,  C.  L,  p.  178.  It  b  said  in  the 
text,  that  the  price  or  reward  miist  be  paid  in  ready  money;  but  this  appears  to  be  only 
applicable  to  the  term  loguero,  not  arrendamiento;  which  first  term  may,  perhaps,  be 
properly  rendered  wages,  or  reward,  or  rerauneration  for  services  or  labor,  whether  of 
Biao  or  beast:  (or  by  the  civil  law,  the  rent  or  reward  is  not,  as  in  the  contract  of  buying 
•Bd  selling,  confined  to  ready  money,  but  is  extended  to  every  thing  that  consists  in  num- 
ber, weight,  and  measure,  or  in  a  certain  quantity  of  provisions,  or  in  a  portion  of  the 
fruits;  and  vide  L.  7.  tit  11.  lib.  10.  Nov.  Rec;  and  note  L  Ibid^  and  nota  Greg.  Lop.,  L. 
4.  tit,  8.  P.  5.  Since  the  foregoing  part  of  this  note  was  written,  the  Translator  has  pro- 
tored  the  edition  of  the  text  with  the  notes  of  Dr.  Palacioe,  professor  of  laws  in  the  Uni* 
^enity  of  Hueaca,  of  which  it  will  be  seen  he  has  availed  hi mf  elf  whenever  the  transcrip- 
tioQ  of  these  notes  or  their  substance  appeared  nseful.  The  Learned  Professor  observei 
00  this  part  of  tlie  text,  that  the  definition  given  according  to  the  luw  cited  (L.  1.  tit  8. 
^>  S.)  belongs  to  Loguero.  that  arrendamiento,  according  to  the  same  law,  consists  in 
rt^ingan  eolnte,  or  any  other  thing  for  a  certain  rent:  that  it  is  of  Loguero  and  ofarren* 
^ntten/o,  L.  1.  tit  8.  F.  5.,  speaku;  and  of  the  word  alqviler  or  alquilar,  that  L.  5.  i&ttf., 
makes  mention.  But  that  in  th^  language  or  terms  of  the  present  time,  the  term  logar  is 
onknown,  except  in  some  particular  towns;  where,  to  agree  with  a  man  for  his  services  or 
labor,  to  reap,  &.C.,  is  called  logar;  and  logaroe  is  said  of  those  who  hire  themselves,  or 
joniisb  their  labor  for  wages:  that  the  term  arrendar  is  made  use  of  in  speaking  of  rent- 
tof  or  leasing  an  estate  or  possession;  the  term  alquilar,  in  speaking  of  the  letting  or 
kinng  any  house,  lot  of  land,  or  other  things,  for  a  certain  sum  and  time;  and  ajuotar  or 
tneertar  (to  bargain  or  agree),  is  said  in  speaking  of  work  done  and  performed  {las  obrao.) 
That  the  word  arrendador,  which  the  text  applies  to  the  le$$or  or  person  who  lets  to  rent 
•r  hire,  is  applied  also  by  the  laws,  and  witliout  travelling  out  of  this  8th  Title  of  the  5th 
Psrfjio,  to  the  lessee  or  hirer;  and  if  regard  is  had  to  the  common  acceptation  or  use  of 
the  day,  it  b  more  applicable  to  the  latter  than  to  the  former;  but  that,  properly  speaking, 
the  latter  ought  to  be  c-.iled  arrendatario  (lessee  or  hirer).  That  in  Febrero  Reformat, 
P.  1.  torn.  2.  c  10.  f  1.  num.  1.,  the  person  who  lets  to  rent  or  hire,  is  called  arrendatario; 
bqtthat  this  b  a  mistake.  A  reference,  however,  to  the  4th  edition  of  Febrero  Reformada^ 
publbhed  at  Madrid  1807,  torn.  2.  Par.  1.  cap.  19.  §  1.  num.  1.  p.  1.,  will  show  that  the 
learned  Professor  b  deceived,  and  that  the  reverse  and  proper  definition  is  given  to  the 
vord  arrendatario, 

*  The  word  eoea  is  made  use  of  in  the  text;  bat  it  b  apprehended  that  thb  b  a  typo- 
inphieal  error,  and  that  the  word  com  b  meant 
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labor  or  service,  may  be  rented  or  hired.  3d,  That  the  price  must  be 
just,  certain,  and  in  ready  money ,^  4th,  That  the  rentor  or  lessor  is 
obliged  to  grant  the  use  of  the  thing  rented,  or  to  perform  the  labor 
stipulated,  and  the  lessee  or  person  hiring  to  pay  the  price  whicli  he 
promised. 

-  From  the  first  principle  it  is  inferred,  1st,  That  any  one  may  rent 
who  can  sell  and  buy,<  the  agreement  being  for  a  certain  time,  or  for 
the  life  of  either  of  the  contracting  parties,  L.  2.  tit.  8.  P.  5.  [L.  2.  tit 
8.  P.  5.]  2d,  That  this  contract  admits  every  covenant  or  pact  that 
may  not  be  opposed  to  the  laws  and  good  customs,  L.  2.  tit  8.  P.  5. 
3d,  That  if  the  tenant  or  lessee  holds  three  days  beyond  the  time 
agreed  on,  the  renting  is  presumed*  to  continue  for  another  year  under 
the  like  covenants.  But  if  he  should  be  lessee  or  tenant  of  a  house, 
tower  (/orre),  or  other  building,  such  presumption  does  not  take  place, 
for  the  reason  assigned  by  L.  20.  tit.  8.  P.  5.  [L.  20.  tit  8.  P.  5.] 

From  the  second  principle  it  results,  1st,  That  all  things  may  be 
rented  or  let,  from  the  use  whereof  we  can  derive  advantage;  and 
also  the  usufruct  of  an  estate,  vineyard,  or  other  like  thin^,  L.  3.  tit 

8.  P.  5.  [L.  3.  tit.  8.  P.  5.]    2d,  The  work  and  labor  of  others,  Li.  3, 

9,  10,  11.  tit  8.  P.  5.  [LI.  3.  9.  lO.  11.  tit  8.  P.  5.] 

[  203  ]  From  the  third  principle  it  arises,  That  the  price  or  amount 
of  the  reat  ought  to  be  regulated  according  to  the  law  or  custom  of 
the  place,^  or  by  agreement  of  the  parties,  L.  4.  tit  8.  P.  5.,^  [L.  4. 
tit  8.  P.  5.,]  and  as  regards  the  wages  of  daily  laborers,  it  is  provided 
that  they  be  regulated  or  fixed  by  the  town  councils  or  corporations,' 
L.  3.  tit  11.  lib.  7.  Rec.  [L.  4.  tit.  26.  lib.  8.  Nov.  Rec.]  2d,  That  it 
ought  to  be  paid  at  the  time  stipulated,  and  if  none  be  appointed,  at 
the  end  of  the  year,  L.  4.  tit  8.  P.  5.,  [L.  4.  tit  8.  P.  5.,]  but  the 
wages  of  mechanics  must  be  paid  daily,  L.  4.  tit  11.  lib.  7.  Rec.  [L. 
2,  tit.  26.  lib.  8.  Nov.  Rec]  3d,  That' if  the  rent  be  not  paid  at  the 
appointed  time,  the  landlord  or  lessor  may  oust  or  remove  the  tenant 
or  lessee,  it  being  always  understood  that  for  the  satisfaction  of  the 
rent  he  has  a  tacit  mortgage  on  whatever  is  found  belonging  to  the 
latter  on  the  premises  rented,*  L.  5.  tit  8.  P.  5.  [L.  5.  tit  8.  P.  5.] 

s  See  note  <  p.  SOI.  avte, 

4  Palacio8  eays,  L.  2.  tit.  8.  P.  5.  specifies  Tarions  persons,  who,  thoufrh  thej  maj  t>ii/ 
and  sell,  cannot  take  on  lease  or  hire,  landi  (jcampos).  Those  are  caballeros  and  officers 
of  the  king's  court;  and  he  refers  to  tit  10.  lib.  10.  Nov.  Rec  for  information  as  to  those 
who  cannot  rent  or  hire  the  rojal  rents,  or  those  of  any  town  wherein  they  bold  or 
exercise  their  offices. 

*  It  is  not  only  presumed,  says  Palacio»t  but  is  positively  known,  and  is  clear,  accord- 
ing to  L.  20.  tit  8.  P.  5.,  cited;  and  by  L.  3.  tit  10.  lib.  10.  Nov.  Rec,  farmers  and  hind, 
lords  are  obliged  to  give  each  other  notice  to  quit  at  the  beginning  of  the  last  year  of  the 
term;  if  not,  the  term  continues  over  for  another  year. 

*  With  reference  to  the  time  of  renting. 

f  In  the  absence  of  all  which,  if  the  rent  is  paynble  yearly,  it  must  be  paid  at  the  end 
of  the  year;  and  when  it  is  payable  out  of  the  fruits,  it  is  not  due  before  the  crop  or  bar* 
vest  is  reaped.     Vide  the  law  quoted  in  the  text,  and  note  I.  Greg,  Lop.  on  ditto. 

s  Or  the  wages  may  be  fixed  by  agreement  between  the  laborers  and  employers.  Viii 
bote  1.  lit  26.  lib.  8.  Nov.  Rec 

*  P*keio9  obMfTet,  if  tltey  iboald  b4Tt  been  put  there  with  the  knowledge  of  tM 
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4th,  That  the  lessee  being  punctual  in  the  payment  of  the  rent,  cannot 
be  dispossessed  or  ousted,^^  except  in  the  case  expressed  by  L.  6.  tit. 
8.  P.  5.  [L-  6.  tit  8.  P.  5.]  5th,  That  if  the  thing  rented  be  sold 
within  the  term,  the  lessee  ought  to  give  it  up;  but  the  vendor  is 
obliged  to  make  good  to  him  a  share  of  the  price  proportioned  to  the 
time  that  remains  to  complete  the  term,  unless  it  shall  have  been 
otherwise  covenanted." 

From  the  fourth  principle  it  is  inferred,  1st,  That  at  the  expiration 
of  the  term,  the  thing  must  be  restored  to  the  rentor  or  lessor;  and  in 
case  of  delay  or  refusal"  on  the  part  of  the  tenant  or  lessee,  he  sliall 
restore  double  the  amount,^^,  and  make  good  the  damages  and  dete- 
riorauons,  L.  18.  tit.  8.  P.  5.  [L.  IS.  tit.  8.  P.  5.]  2d,  That  the  tenant 
or  lessee  of  an  estate  ought  not  to  pay  the  rent  or  price  if  any  ca- 
lamity, war,  fire,  &c.,  should  arise,  which  may  destroy  the  fruits  or 
produce,  unless  it  should  have  been  covenanted  to  the  contrary,  or 
unless  this  loss  may  be  compensated  from  the  abundance  of  other 
years,"  LI.  22.  and  23.  tit.  8.  P.  3.  [LI.  22.  and  23.  tit  8.  P.  3.] 
Sd,  That  if  the  estate  produces  double  fruits,  or  gives  a  double  re- 
turn, not  by  reason  of  the  industry,  but  by  the  melioration  or  aug- 
mentation" of  the  thing,  the  price  or^rent  ought  to  be  doubled,  L.  23. 
tit  8.  P.  5.  [L.  23.  tit  8.  P.  5.]  4th,  That  the  full  annual  salary  or 
stipend  of  schoolmasters  must  be  paid,  although  they  die  before  the 
completion  of  the  year,  because  the  instruction  was  not  wanting  from 
their  fault  But  the  heirs  of  an  advocate  who  should  die  before  the 
oompletion  of  the  suit,  and  those  of  a  mechanic  or  tradesman  who 
undertook  to  perform  any  work,  cannot  recover  the  entire  wages  or 
price,  unless  they  provide  an  equally  competent  advocate  or  [  204  J 
workman  to  finish  what  was  begun,  L.  9.  tit.  8.  P.  5.  [L.  9.  tit.  8.  P. 
5.]  5ih,  That  the  person  letting  any  things*  is  responsible  for  the 
damages  which  may  accrue  to  the  hirer  by  reason  of  its  mutility  or 
defect,  except  in  the  case"  provided  by  L.  14.  tit  8.  P.  5.  [L.  14.  tit 
8.  P.  5.]  6th,  That  if  the  lessors  or  landlords,  or  others,  by  reason 
of  any  right  that  they  may  possess  over  the  thing  rented,  of  which 


T,  referrinj;  tfi  L.  5.  tit  8.  P.  5.    Quare^  if  beasts  belongfingf  to  the  plougr]i,  and  things 
■fccsmry  to  tilling  and  colUvating  the  groand  of  lessee,  can  be  distrained? 
^  I*  Unlit,  says  Palaeiot,  the  term  be  concUided;  and  that  it  is  to  be  observed,  that  L.  6. 
lit  a  P.  5.  cited,  docs  not  speak  of  lessees  or  tenants  of  estates  {heredades)^  but  of  tenants 
or  lessees  of  houses. 

"  Or  the  lease  shnnld  have  been  grranted  for  the  life  of  either  lessee  or  lessor  perpetuallj. 

>>  L.  18.  tit  8.  P.  5.  says,  until  sentence  given  against  him  (lessee). 

^  Pmlmcio$  says,  the  restitution  or  payment  of  double  the  amount,  in  such  case  is  not 
praetined. 

^  Either  former  or  sobrnqaen^  See  L.  33.  tit  8.  P.  5.,  cited:  provided,  adds  Palaew$^ 
according  to  the  law,  22,  ihid,^  the  event  by  which  the  produce  is  destroyed  nhould  not  bo 
eoe  of  those  accidents  often  accustomed  to  happen;  and  he  refers  also  to  Greg.  Lop,  GI. 
3.  on  the  same  law;  or  unless  it  should  be  the  custom  of  the  place  for  this  loss  to  belong 
sr  attach  to  the  lessee. 

»  That  is,  accidenUl     See  also  Grtg,  Lop,  Gl.  6.  on  L.  23.  tit  6.  P.  5^  cited. 

1*  Soeh  as  casks  or  vesseUi  ^of  holdin^r  wine,  oil,  dLd 

^  With  rc«i«ect  to  bad  grass  in  a  pasture  or  meadow,  of  which  the  lessor  was  ignorant 
See,  L.  14.  tk.  8.  P.  5.  cited. 
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the  lessors  or  landlords  were  cognisant,  should  impede  or  obstmct  the 
lessees  or  tenants  in  the  use  of  it,  they  ought  to  pay  to  the  latter  the 
damages  and  prejudices  occasioned  by  such  obstruction,"  L.  21.  lit 
8.  P.  5.  [L.  21.  tit.  8.  P.  5.]  7th,  That  the  herdsman,  or  keeper  of 
cattle,  shall  satisfy  the  damage  done  by  the  animals,  which  proceeds 
from  his  fault,  L.  15.  tit.  8.  P.  5.  [L.  15.  tit.  8.  P.  5.]  8th,  That  the 
master  workman  who  shall  have  undertaken  any  work  by  the  job  or 
lump^is  obfiged  to  do  it  over  again,  or  to  return  the  price  whh  the 
ddniage,  if  it  should  tumble  down  while  it  is  building,  or  if  after  it  is 
finished,  in  the  opinion  of  honest  men  of  his  calling,  it  should  be 
judged  faulty  and  dangerous  through  his  fault,  L.  16.  tit.  8.  P.  5.  [L. 
16.  tit.  8.  P.  5.]  But  if  the  work  should  be  undertaken  under  the 
agreement  of  paying  the  price  after  it  is  finished,  the  payment  cannot 
be  delayed  under  the  pretext  of  its  not  being  considered  good,  because 
the  inspection  of  skilful  persons  will  be  sufficient  to  destroy  this 
excuse.  And  if  the  agreement  were  to  pay  on  the  work  being  done 
to  the  satisfaction  of  him  who  ordered  it  to  be  done,  and  that  till  then 
it  should  be  at  the  risk  of  the  workmen,  if  this  approbation  should  be 
deferred  through  the  fault  of  the  former,  from  the  period  of  this  de- 
lay, all  deterioration  ought  to  be  at  his  risk,  provided  it  does  not  arise 
from  the  faultiness  or  defect  of  the  work,  L.  17.  tit  8.  P.  5.  [L.  17. 
tit  8.  P.  ^.] 

Hence  it  follow^,  10th,  That  the  freighter  of  a  ship  must  pay  the 
value  of  the  thing  that  shall  be  laden  in  it,  with  all  prejudices  to  the 
owner  of  it,  if  it  was  endangered  or  broken  by  the  fault  of  the 
former,*^  L.  13.  tit  8.  P.  5.  [L.  13.  tit.  8.  P.  5.]  11th,  That  a  carrier 
of  goods  is  liable  to  the  same  penalty,  if  they  be  lost  through  his 
fault,*  L.  8.  tit  8.  P.  5.  [L.  8  tit.  8.  P.  5.]  12th,  That  every  error 
of  an  artist  or  professor,  from  which  loss  or  deterioration  may  arise 
to  the  thing  which  he  took  under  his  charge,  induces  the  obligation, 
on  his  part,  of  satisfying  or  paying  the  value  of  it,"  L.  10.  tit  8.  P. 
5.  [L.  10.  tit  8.  P.  5.]  13th,  That  if  the  lessor  or  lessee  should  die 
within  the  term,  the  reciprocal  obligations, pass,  or  are  transferred  to 
[  205  ]  the  heirs  of  both,"  except  that  the  thing  rented  were  the 
usufruct  of  an  estate;  because  being  personal,  the  lease  or  term  will 
expire  with  the  death  of  the  lessee,  LI.  2.  and  3.  tit  8.  P.  5.  [LI.  2. 
and  3.  tit  8.  P.  5.]  14th,  That  the  owner  of  a  warehouse  is  not 
answerable  for  the  things  placed  there  by  the  tenant  or  lessee;**  but 
he  is  not  by  this  absolved  from  the  obligation  of  paying  the  damages 
occasioned  by  his  fault  or  fraud,  L.  25.  tit  8.  P.  5.  [L.  25.  tit  8  P. 

u  See  the  amplifications  and  limitatioDa  to  thii  contained  in  L*  21.  tit  8.  P.  5.  cited. 

»  See  L.  13.  tit.  8.  P.  5.  cited. 

»  See  also  L.  8.  tit.  8.  P.  5.  cited. 

«>  This  extends  to  physicians,  surgreont,  farriers,  A-c    See  L.  10.  tit.  8.  P.  5.  cited. 

^  Palacio$  says,  that  this  is  not  understood  with  respect  to  particular  soceeseors,  nor 
to  those  of  an  entail.  And  for  a  clearer  comprehension  of  the  difference,  he  refers  to 
Gom,  var.  re$.  Lib.  2.  cap.  3.  to  Murillo  e«r,  jus.  can,  this  title.  Ferraiu  promjU 
Bihlioih,  verb,  Loeaiio,;  Febrero  reformado^  p.  1.  c  10.  f  1.  torn.  2. 

^  Unless  he  undertook  their  charge  or  custody.    See  L.  25.  tit  8.  P.  5.  cited. 
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5.]  15th,  That  innkeepers*^  are  responsible  for  the  property  of  their 
guests,  b^atise  they  ought  to  exercise  hospitality  with  good  faith, 
and  return  or  justify  the  confidence  placed  in  them,  LI.  26.  and  27. 
tit  8.  P.  5.  [LI.  26.  and  27.  tit.  8  P.  5.]  16th,  That  as  the  lessee  or 
tenant  is  obliged  to  pay  the  damages  which  the  thing  shall  sustain 
while  in  his  possession,  in  the  same  way  the  lessor  or  landlord  ought 
to  satisfy  the  lessee  or  tenant  for  the  value  of  the  improvements, 
which,  by  his  industry,  the  property  rented  halh  undergone,*^  L.  24. 
tit.  8.  P.  5.  [L.  24.  tit.  8.  P.  5.] 

**  Also  owners,  &.c,  of  vesnels;  and  this  responsibility  extends  to  loss  by  net;ligence, 
theft,  &c    See  L.  36.  tit  8.  P.  5.  cited. 

^  Palmeio9  says,  it  roost  be  observed  by  way  of  conclusion  to  this  title,  that  by  a 
lojtl  order  of  21st  JnnOp  1764,  it  is  forbidden  to  tenants  or  lessees  to  underlet  the  lands 
rented  to  them,  which  order  it  is  necessary  to  bear  in  mind,  because  Oomex,  H  var.  res. 
Cip.3.  n.  II.,  and  some  others  allege,  that  the  tenant  or  Icsttec  muy  under-let  that  which 
was  rented  to  him.  The  myal  order,  however,  referred  to  by  the  Learned  Professor,  it 
not  fuuod  io  the  Chronological  Index  of  Fragmatieas,  ^e^  to  the  iYoo.  Ree, 
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TITLE  XV. 

OF  PABTNEBSUIP  OR  S0C1ET7. 

[  206  ]  Cap.  1.  The  third  onerous  contract  is  that  of  partnership, 
which  is  a  unioti  of  two  or  more  men,  formed  with  the  intention  of 
making  gain  from  their  joint  stock,  associating  themselves  with  one 
another,  L.  1.  tit.  10.  P.  5.  [U  1.  tit.  10.  P.  5.] 

Inhere  is  a  partnership  which  is  called  universal  or  general,  by 
which  all  the  property  of  the  partners  present  and  future  is  joined 
together.  The  other  is  particular,  as  regards  certain  specific  things 
or  objects.  All  partnership  must  have  for  its  object  an  honest  and 
just  purpose,  and  which  must  not  be  opposed  to  good  manners  or 
customs,  of  which  examples  are  given  in  LI.  2.  and  9.  tit  10.  P.  5. 
[LI.  Z.  and  9.  tit.  10.  P.  5.] 

§  1.  Hence  proceed  the  following  axioms:  1st,  That  partnership 
is  a  contract  which  derives  all  its  force  from  the  consent  of  the  part- 
ners. 2d,  That  all  profits  and  losses  arising. from  the  things  which 
should  be  brought  into  the  partnership  be  common.  3d,  That  it  pro- 
ceed from  good  faith. 

From  the  first  axiom  it  follows :  1st,  That  partnership  may  be 
formed,  tacitly  or  expressly,  by  mere  parol  agreement,  by  instrument 
or  deed,  by  mensagerOy  &c.,  L.  7.  tit.  10.  P.  5.  [L.  7.  tit.  10.  P.  5.] 
2d,  That  all  persons  may  enter  into  it,  with  exception  of  the  madman* 
and  minor  under  fourteen  years;  but  the  minor  under  twenty-five 
years  has  always  the  right  of  restitution  in  integrum  against  the 
damages  or  fraud  which  he  may  suffer,  L.  1.  tit.  10.  p.  5.  [L.  1.  tit 
10.  P.  5.]  3d,  That  this  contract  can  only  be  made  for  a  certain  time 
or  for  the  life  of  the  partners,  but  never  for  that  of  their  heirs,  unless 
it  be  a  partnership  of  rent  regarding  things  belonging  to  the  crown 
or  any  corporation,  L.  1.  tit  10.  p.  5.  [L.  1.  tit  10.  P.  5]  This  does 
not  prevent  the  heirs  from  being  responsible  by  reason  of  the  passive 
actions  which  their  ancestors  and  members  of  the  partnership  trans- 
mitted to  them,  L.  17.  tit.  10.  P.  5.  [L.  17.  tit  10.  P.  5.]  4th,  That 
from  the  day  in  which  the  partnership  was  formed,  there  is  no  ne- 
cessity for  a  formal  delivery  of  the  things,  in  order  to  their  being  con- 
sidered common  to  the  partners  in  their  use  and  right  of  them,  except 
actions  of  seignory  or  dominion,'  and  against  debtors,  for  which,  in 

'  1  Pa\aeio9  observes,  that  every  porion  who  cannot  oonient,  by  what  reaaon  soever  it  may 
be,  is  unable  to  make  this,  or  any  other  contract. 

s  PaUeios  says,  this  means,  that  if  &ny  of  the  partners  should  have  a  seigtiory  or  jo* 
risdiction  (manorial  jurisdiction),  the  other  partners  cannot  exercise  this  jurisdicti<in« 
unless  special  power  should  have  been  ifivcn  to  them  for  the  purpose.  Also,  if  one  partner 
should  have  any  debts  due  to  him  (individually  is  meant),  the  other  partners  canooi  de- 
mand or  sue  for  those  debts,  witlumt  a  lilie  power  or  authority. 
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order  to  their  being  rendered  common,  an  express  power  or  authority 
is  required  from  the  lord  or  proprietor,  or  the  creditor,  L.  6.  [  207  ] 
tit  10.  p.  5.  [L.  6.  tit.  10.  P.  5.] 

From  the  second  axiom  it  is  inferred,  Ist,  That  the  distribntion  or 
partition  of  losses  and  gains  may  depend  upon  the  will  of  the  part- 
ners, provided  it  be  proportioned  to  the  capital  or  labor  of  the  part- 
ners, L.  4.  tit.  10.  P.  5.  [L.  4.  tit  10.  P.  5.]  2d,  That  the  partnership 
called  leonine  is  not  valid,  by  which  one  partner  is  deprived  of  all 
gain,  and  charged  with  all  loss,^  L.  4.  tit  10.  P.  5.  [L.  4.  tit  10.  P.  5.] 
3d,  That  if  the  contracting  parties  do  not  determine  the  gains  or 
loses,  they  shall  be  equ^1;Vand  if  the  gains  are  determined,  and  not 
the  losses,  the  latter  shall  be  proportioned  to  the  former,  and  vice 
versdy  L.  3.  tit  10.  P.  5.  [L.  3.  tit  10.  P.  5.]  That  the  injuries  arising 
from  the  fault  of  any  particular  partner  are  chargeable  entirely  to 
him,*  L.  7.  tit  10.  P.  5.  [L.  7.  tit  10.  P.  5.]  5th,  That  if  the,  deter- 
mination of  these  gains  or  losses  be  left  to  the  decision  of  a  third 
person,  provided  such  decision  be  not  conformable  to  the  said  rules^ 
it  ought  to  be  reformed  by  experienced  persons,  L.  5.  tit  10.  P.  5. 
[L  5.  tit  10.  P.  5.]  6th,  That  in  particular  or  limited  partnership, 
as  regards  gain  or  loss,  only  the  things  specified  enter  into  communion^ 
L  7.  tit.  10.  P.  5.  [L.  7.  tit  10.  P.  5.] 

To  the  third  atxiom  appertains,  1st,  That  one  partner  cannot  exact 
more  care  from  the  other  than  what  he  bestows  on  his  own  property 
or  affairs,  L.  7.  tit.  10.  P.  5.«  [L.  7.  tit.  10.  P.  5.]  2d,  That  this  good 
fiuth  and  care  ought  to  accompany  all  the  affairs  of  the  co-partner- 
Aip,  so  that  the  prejudice  or  loss  caused  in  one  firm  or  branch  of 
eommerce  by  the  fault  of  one  of  the  partners  cannot  be  compensated 
or  set  off  by  the  gain  which  he  should  make  for  them  in  another,^  L. 

*  PaUeio§  here  obsenret,  tiiat  the  partoGrahip  in  which  it  b  agreed,  tliat  one  partner 
ikall  bear  the  whole  loaa,  may  be  valid;  and  that  thia  ia  laid  down  in  L.  4.  tit.  10.  P.  5. 
which  says,  6  tefaxem  pleyto  que  perdie$en  en  la  compania  en  aquellae  eo$a$  que  ii#aii,  qu§ 
uu  §tie$e  parte  en  la  perdtda;  tale$  pleytoe  como  ettoe  valen  k  deben  ser  guardado$.  Such, 
he  add*,  would  be  Uiecaae,  where  one  purttier  ahoald  contribute  a  thouaand  dulkra  capital^ 
and  the  other  partner  bia  labor;  with  the  agreement,  tliat  if  they  loat,  the  capital  so  con« 
tribated  ahould  be  loat  by  the  former.  Quare,  however,  if  the  luaa  should  extend  beyond 
the  amount  of  the  thousand  dollars  contributed  by  the  one  partner,  would  not  each  partner 
he  fiablc  to  bis  moiety  or  proportion  of  soch  excess  or  loss?  The  learned  Prolessor  con* 
dades  by  stating ,  that  a  partnership  is  therefore  termed  leonine,  when  it  has  been  agreed 
that  one  partner  may  have  all  the  gain,  and  bear  no  nhare  in  the  loss,  or  that  all  the  loss 
ihookl  be  his  and  he  should  be  entitled  to  no  part  of  the  gain,  and  that  this  is  not  valid. 
k  BMy  be  observed,  that  the  epithet  letnUne,  b  taken  from  the  division  made  by  the  lioa 
iithe&ble. 

*  Proportiooably,  it  is  presumed,  to  the  goods,  &&,  brought  into  the  stock.  This  ob- 
nrvatioo,  it  is  found,  is  confirmed  by  Pawcio9,  who  saya  that  what  is  above  atatcd,  ia 
knplied  or  understood  in  the  text. 

*  But  a  partner  was  obliged  to  observe  only  the  same  ordinary  care  and  diligence  in  tha 
Aira  of  the  partnership  which  he  observed  in  keeping  his  own  privute  property,  and 

roT  of  thb  being  done,  would  absolve  him  from  the  entire  or  particular  k>as.     Yida 
7.  tit  10.  P.  5.,  quoted  in  Uie  text 

*  T%de  note  •,  aM*. 

V  This  is  brought  more  within  the  meaning  of  the  law  13,  tit  10.  P,  5.  eited  in  the 
tni,  than  given  aa  the  literal  translation  of  the  tcJrt.  See  this  law,  and  Oreg,  Lop,  Hi.  4. 
ttd  5.  thsrcoB. 
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13.  tit  10.  P.  5.  [L.  13.  tit.  10.  P.  5.]  3d,  That  the  debts  contracted 
and  expenses  incurred  for  the  utility  of  the  company,  or  of  him  wb« 
shall  be  commissioned  in  the  service  of  the  partners  are  to  be  com- 
mon, L.  16.  tit.  10.  P.  5.  [L.  16.  tit.  10.  P.  5.]  .4th,  That  when  any 
Eerson  is  induced  by  the  fraud  of  another  to  form  a  co-partnership, 
e  is  not  bound  to  observe  the  contract  after  he  discovers  the  fraud; 
nor  to  fulfil  the  covenant  of  not  prosecuting  the  other  on  account  of 
it,  L.  5.  tit.  10.  P.  5.  [L.  5.  tit.  10.  P.  5.]  5th,  That  if  partition  hath 
been  made  by  one  of  the  partners  of  gains  fraudulently  or  improperly 
acquired,  and  for  this  reason  he  hath  been  obliged  to  restore  them 
to  the  party  injured,  the  partners  shall  be  bound  equally  to  restore 
the  portion  which  they  have  respectively  obtained  in  the  partition, 
j[  208  ]  if  they  were  ignorant  of  the  bad  faith  of  their  partner;  but 
if  they  had  knowledge  of  it,  they  shall  be  obliged  to  satisfy  the  party 
aggrieved  in  equal  portions,*  L.  8.  tit.  10.  P.  5.  [L.  8.  tit.  10.  P.  5.] 
It  being  the  duty  of  persons  who  form  a  partnership  to  act  towards 
one  another  as  brothers,  L.  1.  tit.  10.  P.  5.  [L.  1.  tit  10.  P.  5.;]  it 
follows,  1st,  That  on  account  of  debt  one  partner  cannot  sue  the 
other  for  more  than  he  is  able  to  pay,  leaving  him  a  sufficiency  to 
subsist  on  if  he  has  not  wherewithal  to  obtain  it,  L.  15.  tit  10.  P.  5. 
[L.  15.  tit  10.  P.  5.]  2d,  That  if  the  administrator  of  the  company* 
should  give  to  any  of  the  other  partners  their  shares  without  notice 
to  the  rest,  and  the  administrator  should  come  to  poverty  or  be  in- 
solvent, there  shall  be  another  partition  made;  and  if  the  other  part- 
ners were  aware  of  it  and  did  not  demand  in  time  their  proportions, 
this  collation  shall  not  be  formed,  L.  15.  tit  10.  P.  5.  [L.  15.  tit  10. 
P.  5.]  3d,  That  if  any  of  the  partners  should  take  any  thing  be- 
longing to  the  company  without  the  knowledge  of  the  rest,  he  cannot 
be  prosecuted  for  theft,  unless  there  should  exist  evident  proofs  of  it, 
L.  17.  tit  10.  P.  5.  [L.  17.  tit.  10.  P.  5.] 

§  2.  From  these  principles  it  is  evident,  1st,  That  the  copartner- 
ship is  at  end  by  the  renunciation  of  any  of  the  partners;  and  if  this 
renunciation  was  made  before  the  term  agreed  upon,  or  before  the 
object  or  business  was  completed  for  which  the  partnership  was 
formed,  he  is  obliged  to  satisfy  the  others  the  damages  and  prejudices 
occasioned  by  reason  thereof,  L.  11.  tit.  10.  P.  5.  [L.  1 1,  tit  10.  P.  5.] 
This  renunciation  ought  not  to  be  fraudulent;  for  if  it  be  proved  such, 
all  the  profits  from  thenceforward  become  common  among  the  other 

[Partners,  and  the  losses  appertain  exclusively  to  the  one  who  fraudu- 
ently  renounced,  L.  12.  tit  10.  P.  5.  [L.  12.  tit  10.  P.  5.]  2d,  That 
the  partnership  is  also  at  an  end  by  the  natural  or  civil  death  of  any 
of  the  partners,  L.  10.  tit  10.  P.  5.  [L.  10.  tit.  10.  P.  5.]  3d,  By  a 
cession  of  property,  L.  10.  tit.  10.  P.  5.    4th,  By  the  destruction  of 

*  And  thin  whether  the/  have  received  an/  part  of  the  gains  or  not  Fide  the  Law 
8.  tit.  10.  P.  5.  quoted  in  the  text. 

*  That  is  to  say,  one  of  the  partners  adtntnbt«ring  the  affkirt  of  the  company.  VtM 
the  L.  15.  Ut  10.  P.  5.  quoted  in  Uie  t«xt 
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the  thing  which  was  the  object  of  the  contract,  L.  10.  tit.  10.  P.  5. 
5th,  By  reason  of  the  bad  temper  or  disposition  of  any  of  the  part- 
ners, or  the  non-observance  of  the  covenants  or  terms  of  the  con- 
tracy*  L.  14.  tit.  10.  P.  5.  [L.  14.  tit.  10.  P.  5.]  6th,  For  the  close 
or  discharge  of  the  accounts,  the  administrator  is  obliged  to  present 
to  the  company  not  only  the  cash  book,  but  also  the  journal. — Esco- 
var  Munoz  de  raiiociniisy  cap.  10.  d  n.  39.  al  41. 

M>  Tbeite  two,  says  Palaeios^  are  not  modes  of  dissolvint?  copartnership,  but  juBt  caases 
fer  the  renunciation  or  separation  from  it  by  him  who  suffers  unjustly. 
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TITLE  XVI. 

OF  EXCHANGE  OR  PERMUTATION. 

[  209  ]  Cap.  1.  The  fourth  onerous  contract  is  that  of  exchange  or 
permutation.  Exchange  is  to  give  and  deliver  a  specific  or  particular 
thing  for  another,  L.  I.  tit  6.  P.  5.  [L.  1.  tit.  6.  P.  5.]  To  exchange 
it  is  not  necessary  for  the  things  exchanged  to  be  present,  nor  that 
the  consent  of  the  parties  be  expressed  by  word;  for  the  act  of  re- 
ceiving the  thing  by  one  of  the  persons  bartering  will  be  sufficient,^ 
L.  1.  tit.  6.  P.  5.  [L.  1.  tit.  6.  P.  5.] 

This  contract  bears  a  total  resemblance*  to  that  of  purchase  and 
sale,  L.  2.  tit.  6.  P.  5.  [L.  2.  tit.  6.  P.  5.]  Under  this  principle  we 
establish,  1st,  That  no  one  can  exchange  who  cannot  sell  and  buy, 
L.  2.  tit.  6.  P.  5.  [L.  2.  tit.  6.  P.  5.]  2d,  That  only  that  can  be  ex- 
changed which  is  capable  of  being  purchased,^  except  spiritual  things, 
which,  although  they  cannot  be  sold,  may  be  exchanged"*  with  the 
permission  of  the  prelate  who  has  jurisdiction  over  them,*  L.  2  tit. 
6.  P.  5.  [L.  2.  tit.  6.  P.  5.]  Sd,  That  when  once  this  contract  is  per- 
fected by  consent,  it  must  be  fulfilled,®  or  the  interest  or  damages 
{intereses)  paid  to  the  party  suffering  by  him  who  repents  or  refuses,^ 

1  Palacios  rays,  that  L.  1.  tit.  6.  P.  5.  does  not  specify  any  ozchanjire  which  may  not  be 
made  by  parol  That,  by  the  law,  three  modes  of  making  an  exchange  are  referred  to; 
and  in  the  third,  to  which,  it  appears,  the  text  refers,  it  thus  declares: — "  When  an  ex- 
change is  made  by  parol,  which  is  afterwards  fulfilled  by  the  act  of  both,  or  one  of  the 
parties.**  Nor  can  it  be  said,  that  by  the  mere  receipt  of  the'thing  by  one  of  the  partic*, 
without  having  manifested  an  intention  of  making  this  contract,  docs  an  exchange  take 
place. 

>  Quare.  Vide  the  difference  noticed  by  Breton,  Ist  vol  book  3.  c.  1 1.  p.  371.  Wood't 
Inst,  C.  L.  p.  235.  By  the  civil  law,  exchange  was  not  perfected  by  bare  consent.  Ac> 
tual  permutation  must  take  place  before  the  contract  was  perfect;  for  from  an  agreement 
to  exchange,  no  action  arose,  (but  vide  L.  1.  tit  1.  lib  10.  Nov.  Rec)  nor  could  tlie  rL<k 
be  transferred  from  one  to  anotiier  before  actual  permutation. 

>  Palacio$  says,  it  is  to  be  observed,  that  the  property  of  another  person  can  be  bought, 
and  the  purchase  will  be  valid  to  various  effects,  L.  28.  de  contr.  rmpt,  LI.  5L  and  53.  tit. 
5.  P.  5.  and  which  cannot  be  exchanged,  nor  would  the  exchange  be  valid,  L.  1.  tit  H  P. 
5.  Cur,  Philip,  com.  ter.  Lib.  L  c  12. 

4  By  other  spiritual  persons,  observes  Pmlacio$^  but  not  by  temporal  or  lay  persons. 

s  But  this  requisite,  the  same  learned  Professor  also  states,  is  not  alone  sufficient;  for 
various  are  the  others,  besides  this,  which  aro  necessary,  in  order  that  spiritual  thinjit 
may  be  exchanged;  but  he  adds,  that  this  lielongs  to  the  canonists,  and  refers  to  MurUh 
curs.jur.  can.  tit  de  ver.  permut.  He  furtlier  olwerves,  that  prebends  and  other  ecclesi- 
astical livings  (/neztfs,)  cannot  bo  bartered  without  the  royal  permission,  in  virtue  of  the 
coneordate  with  the  court  of  Rome,  the  collation  and  canonical  institution  to  them  rela- 
ting only  to  the  ordinary  diocesan.  He  quotes  Febrero  Reformado^  torn.  1.  P.  1.  c  17.  n. 
3.  p.  392.  4th  ed. 

«  Quare,     Vide  note  ',  ante;  but  also  vide^  L.  1.  tit  I.  lib.  10.  Nov.  Rec 

7  Palacioe  confirms  what  has  been  observed  in  notes  2.  and  6.,  which  were  made  before 
the  edition  of  the  text  by  the  learned  Professor  came  under  the  notice  of  the  translator. 
He  states,  that  by  the  law  of  the  PmrUda$,  exchange  was  not  perfected  by  conaent  alono^ 
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L  3;  tit  6.  P.  5.  [L.  3.  tit.  6.  P.  5.]  4th,  That  permutation  is  an- 
nulled  and  extinguished  by  the  same  modes  and  for  the  same  reasons 
that  purchase  and  sale  are,  the  persons  exchanging  being  bound  to 
the  warranty  or  security  (eviccion)  of  the  things  exchanged,  L.  4.  tit. 
6.  P.  5.  [L.  4.  tit  6.  P.  5.] 

Cap.  2.  Under  these  same  general  rules  is  found  established  in 
Spain  the  business  or  traffic  termed  coiibisiica.^  or  the  exchange  of 
letters  or  bills,®  which  is  the  permutation  of  moneys  for  the  purpose 
of  remiuing  money  from  one  part  or  country  to  another^  L.  4.  tit.  18. 
lib.  5.  Rec.**  Limiting  our  discourse  to  the  subject  of  the  exchange 
of  bills,  it  is  evident  by  its  nature,  1st,  That  for  the  perfection  and 
fulfilment  of  this  contract  four  persons  intervene.  He  who  draws 
the  bill;"  he  on  whom  it  is  drawn;"  he  who  delivers  or  pays  the 
money  for  it,  and  he  in  whose  favor  it  is  drawn;"  although  it  is  pos- 
sible that  these  two  last  circumstances  concur  in  one  person."  2d, 
That  when  once  the  bill  is  presented,  by  him  to  whom  it  is  remitted, 

•r  hj  ptrol  promise  (^por  palahras).  That  when  it  was  made  by  parol  and  promise,  that 
is,  bjr  ftipulation,  he  who  repented,  or  became  an  willing  to  fulfil  the  exchange,  mi^ht  be 
eompellcd  to  carry  it  into  execution,  or  to  pny  to  the  other  party  the  damages  and  preju- 
dices which  resulted  to  him  by  its  non  fulfilment  That  when  it  was  made  by  parol,  or 
by  nude  ftact,  a  distinction  was  made:  if  one  party  fulfilled  his  part,  and  the  other  refused 
to  perform  his,  it  was  in  the  election  of  him  who  had  fulfilled  his  agreement,  either  to 
recover  back  his  thing  or  property,  or  to  demand  the  damages  and  prejudices  which 
resuiti-d  to  him  by  reason  thereof;  but  that  if  neither  had  delivered  the  thing  agreed, 
either  of  tiiem  might  freely  repent,  without  being  able  to  be  forced  to  the  fulfilment  of 
tbe  corenants,  L.  3.  tit.  6.  P.  5.;  but  that  since  the  passing  of  L.  1.  tit.  1.  lib.  10.  Nov,  Ree, 
the  exchange  cannot  be  repented  of;  and  the  party  is  bound  to  its  fulfilment,  in  whatever 
vay  he  may  have  manifested  his  intention  to  bind  himself. 

'  The  translator  cannot  find  an  English  word  for  ColibUtiea, 

*  It  is  not  easy  to  discover  the  affinity  between  the  doctrinb  of  the  contract  of  exchange, 
ud  tbe  doctrine  of  bills  of  exchange.  The  rules  of  the  fir»t  are  traceable  to  the  civil 
lav,  those  of  the  latter  are  only  roferriblo  to  the  conveniences  and  refinements  of  modern 
commerce.  Mr.  Justice  Blackslone^  2d  vol.  p.  467.  gives  credit  to  China  for  tlie  introduc- 
tion, in  1236.  It  is  not  a  little  curious,  however,  that  Wood^  in  his  C.  L,  p.  235.  should 
bave  fallen  upon  the  same  plan  as  the  text  He  however  admits,  that  though  the  contract 
of  bilb  of  exchange  bath  the  name,  it  bath  nothing  of  the  nature  of  that  under  which  it 
ii  mentiooed. 

^  Not  inserted  in  the  Nov,  Ree.  See  LI.  7.  and  8.  and  note  4.  tit  3.  lib.  9.  Nov.  Rec, 
vbich  trehts  of  bills  of  exchange. 

"  The  drawer. 

"  Drawee,  and  aAer  accepUng  it,  acceptor. 

»  Payee. 

'*  Palacio§  mentions  tbe  following  requisites  to  a  bill  of  exchange.  1st,  The  date, 
P^i  day,  month,  and  year  in  which  the  bill  is  drawn.  2d,  The  amount  or  sum  for 
vhich  iriven,  expressed  in  figures  at  the  head  of  the  bill,  and  in  letters  or  words  in  the 
)odf  of  it  3d,  The  period  at  which  it  is  drawn  payable.  4lh,  The  name  of  the  person 
in  whose  favor  it  is  drawn,  who  is  called  the  payee  {tonuidor),  5th,  The  person  from 
vboiQ  the  anioont  or  consideration  of  the  bill  is  received.  This  requisite  might  be  well 
"merged,  it  is  conceived,  in  the  4th,  the  payee  being  generally  the  person  who,  or  on  whose 
behalf  the  consideration  is  paid  for  the  bill.  6th,  The  signature  of  the  drawer.  7th,  The 
•aoie  of  the  person  on  whom  it  is  drawn,  and  the  place  of  his  residence;  i.  e,  the  drawee  • 
He  farther  ob<<erves  that  when  the  sum  expressed  in  the  body  of  the  bill  does  not  corres- 
pond with  that  mentioned  in  figures  at  the  head  of  it,  regard  must  be  had  to  the  sum  set 
f"^  in  the  body  of  the  bill,  unless  by  the  letter  of  advice  the  contrary  appear;  and  he 
•dd^  thot  whi-n  no  time  of  payment  is  expressed  in  the  bill,  but  it  is  simply  directory  to 
pay  a  errtain  sum,  it  ought  to  be  understood  as  payable  at  sight,  or  on  presentation  of  the 
^    Tbe  last  role  holds  in  England.    See  ChUly  on  BilU,  p.  279.  ed.  4 
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• 
to  the  person  on  whom  it  is  drawn,  if  the  latter  accepts  it,  or  another 
for  him,  they  remain  bound  for  the  payment;  but  if  the  bill  be  not 
[  210  ]  accepted,  a  judicial  request  having  been  made  by  him  who 
presented  it,  the  holder  takes  out  the  protest  and  transmits  it  to  the 
person  who  remitted  the  bill,  and  the  latter  may  oblige  the  drawer  or 
giver  to  return  him  the  amonnt  expressed,"  LI.  9.  and  10.  tit.  15.  lib. 
9.  Rec.,**  DomingueZy  de  Letras  dt  CarnbiOj  Lib.  2.  Disc  1.  3d, 
That  on  the  delivery  of  the  bill  of  exchange  results  the  irrevocability 
of  the  contract,  so  that  the  parties  cannot  secede  from  it,"  Domin- 
guez,  ibid.  Disc.  8.  n.  I,  2,  and  3.  4th,  That  by  the  acceptance  of 
the  bill  there  is  only  inferred  a  tacit  consent  to  pay,  and  so  that  no 
novation  nor  delegation  having  taken  place,  the  drawer  or  giver  shall 
not  be  absolved  from  his  obligation  in  respect  of  him  in  whose  favor 
it  is  drawn.  From  which  it  is  inferred,  that  if  the  acceptor  should 
fail,  there  is  a  recourse  against  the  drawer,"  Dominguezj  ibid.  Disc. 
11.  With  respect  to  the  acceptances  and  payments  which  are  made 
with  protest,  the  reader  is  referred  to  DomingueZy^"*  ibid.  Disc.  12. 
and  131  As  this  business  depends  principally  upon  good  faith,  it  has 
been  necessary  to  protect  it  with  the  following  provisions:  1st,  That 
bill-brokers  {cambiadores)  be  creditable,  competent,  and  responsible, 
or  sufficient  people,  L.  1.  tit.  18.  lib.  5.  Rec.  [L.  1.  tit.  3.  lib.  9.  Nov. 
Rec]  2d,  That  for  this  trade  there  must  be  at  least  two  bound  in 
solidum;  and  that  those  who  are  bill  traders  or  brokers  cannot  hold 
or  carry  on  any  other  trade  nor  commerce,^  I*.  12.  tit  18.  lib.  9.  Itec.*^ 
3d,  That  no  money  exchanger  or  banker  may  have  money  that  is  not 
current  by  law,  nor  more  than  one  set  of  scales  and  weights,  L.  64. 
tit.  21.  lib.  5.  Rec.^  L.  2.  tit.  18.  lib.  5.  Rec.  [L.  12.  tit  12.  lib.  9.  Nov. 

w  Palacios  says,  that  if  by  the  neirlect  or  laches  of  the  holder  or  person  to  whom  the 
bill  is  remitted,  the  time  for  payment  should  expire  without  the  bill's  having-  been  occept- 
ed,  and  the  drawee  refuses  p.iyment,  the  holder  loses  his  recourse  against  the  drawer.  If 
the  holder  presents  it  at  due  time,  and  it  is  not  accepted,  ho  ou^ht  to  take  out  the  protest 
for  non-acccptancc;  and  in  consequence  or  virtue  (en  vista  de)  thereof,  oblige  the  drawer 
to  deposit  the  amount  of  the  bill,  to  reimburse  him,  in  case  the  bill  should  nc4  be  paid 
when  it  becomes  due.  That  by  the  mere  circumstance  of  the  want  of,  or  of  non-accept- 
ance, the  drawer  cannot  be  compelled  to  return  the  amount  of  the  bill,  but  he  may  be  to 
deposit  it  as  above  mentioned.  The  translator  must  here  observe,  that  the  ordenanza  33 
of  Bilbao  docs  not  n  quire  a  deposit,  in  such  case,  of  the  amtiunt,  but  only  directs  that  in 
the  above  case  the  drawer,  on  being  required,  shall  be  obliged  to  give  the  holder  security 
to  pay  the  bill  when  it  becomes  due.  See  also  Suarex^  1st  vol.  Letr.  dt  Camb,  p.  103, 4, 
5.  n- 172,  3,  and  4. 

'6  These  laws  are  not  in  the  Nov.  Rec, 

"  Unless,  as  observes  Palacios^  before  it  has  been  endorsed  or  negotiated,  the  drawer 
and  payee  should  mutually  ai^rce  to  do  so. 

IS  Unless  by  the  laches  of  the  holder  he  should  have  lost  this  recourse  against  the 
drawer  and  endorsers,  when  he  can  only  look  to  the  acceptor.  In  the  case  of  doe  dili- 
gence or  conduct  bein^  observed  by  the  holder,  he  has  his  recourse  against  the  drawers 
and  endorsers,  without  being  obliged  to  attend  to  the  progressive  order  of  endorse- 
ment, Alc. 

19  There  is  a  more  modern  treatise  on  bills  by  Suarez  in  two  vols.;  and  there  are  some 
very  good  points  of  information  collected  in  3d  vol.  Febrero  adic.    Appendix  to  c  1& 

BO  Palacios  says  that  the  practice  negatives  this. 

>■  ThiH  law  is  not  inserted  in  the  Nov.  Rec. 

^  Not  in  Nov,  Rec;  and  it  appears  there  is  no  such  law  in  the  Rec,  of  1775. 
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Rec]  4th,  That  no  foreigner  can  be  a  money  exchanger  or  banker 
in  the  kingdom,  although  he  may  have  letters  of  naturalization  ;** 
neither  can  any  such  be  an  exchange  broker,  whose  office  ought  to  be 
appointed  for  fairs  in  places  where  they  are  accustomed  to  be  ap- 
pointed, LI.  7.  and  11.  tit.  18.  lib.  5.  Rec.  [LI.  L  and  2.  tit.  6.  lib.  9. 
Nov.  Rec]  5th,  That  bankers  cannot  take  five  maravedis  per  thou- 
sand to  pay  in  good  money,  L.  5.  tit.  18.  lib.  5.  Rec.*^  6th,  That 
accommodation  bills  {carnbios  secos)  are  prohibited  under  various 
penalties;  such  are  always  considered  when  persons  who  borrow 
money  on  interest  {tomaren  dinero  0.  camhio)  have  neither  money, 
credit,  nor  correspondent  in  the  places  on  which  they  borrow  it,  L.  13. 
tit  18.  lib.  5.  Rec.  [L.  4.  tit.  3.  lib.  9.  Nov.  Rec]  7th,  That  the 
agreement  to  borrow  money  for  various  successive  fairs,  so  that  the 
interest  of  the  first  may  enter  into  the  principal  sum,  and  cause  other 
interest  on  the  second,^  is  prohibited,  L.  13.  tit.  18.  lib.  5.  Rec.  [L.  4. 
tit  3.  lib.  9.  Nov.  Rec]  8th,  That  the  books  of  money  exchangers 
or  bankers  {cambiadores)  and  merchants  ought  to  be  regulated  or 
kept  according  to  the  order  and  in  the  mode  prescribed  by  [  211  ] 
L.  10.  tit  18.  lib.  5.  Rec2«  [L.  12.  tit.  4.  lib.  9.  Nov.  Rec],  and  the 
establishment  of  public  banks,  according  to  that  directed  by  L.  5.  tit. 
18.  lib.  5.  Rec.  [L.  5.  tit  3.  hb.  9.  Nov.  Rec];  which,  among  other 
things,  requires  the  license  of  the  government  and  sufficient  security. 
9th,  That  the  exchange,  its  circumstances,  the  value  of  the  bills,  &c. 
cannot  be  proved  by  the  oath  of  the  persons  who  shall  lend  the  money 
on  interest,  but  by  public  instruments,  witnesses,  &c,  L.  13.  tit.  18. 
Ub.  5.  Rec  [L.  4.  tit  3.  lib.  9.  Nov.  Rec]  10th,  That  to  the  books 
of  bankers,  lif  they  are  made  or  kept  with  due  formality,  faith  is  given 
in*'  their  favor,  and  against  them,  by  reason  of  their  being  the  depo- 
sitaries of  the  public  faith;  which  is  not  admitted  with  respect  to  the 
books  of  merchants,^  Escobar  Munoz  de  RatiociniiSj  cap.  \\.  &n, 
7.  al  33.,  where  there  are  various  limitations  laid  down  to  this. 
11th,  That  money  cannot  be  lent  to  carry  interest,  nor  to  be  trafficked 
with,  if  the  person  lending  it  be  not  interested  in  the  contracts,^  L. 
15.  lit  18.  lib.  5,  Rec  [L.  21.  tit  1.  lib.  10.  Nov.  Rec] 


"  Neither,  says  PaUtcioSt  is  this  observed,  since  the  greater  part  of  the  bankers  (et 
iiatef ),  io  the  kingdom,  as  well  in  the  capital  as  in  Uie  provinces,  are  Frenchmen,  Italians, 
Irishmen,  Slc^  and  that  there  are  also  many  foreign  exchange  or  bill  brokers.  He  adds, 
that  in  all  cases  that  occur  with  respect  to  bills  of  cxchangre  which  are  not  provided  for 
by  the  ordenanxas  of  commerce,  attention  mast  be  paid  to  practice;  the  most  accredited 
buikers  being  coosalted  therenpon,  and  the  same  with  respect  to  towns  where  there  are 
Ui9rdenanxa9. 

**  This  law  is  not  in  Nov,  Ree, 

^  That  is,  compound  interest 

«  See  also  L.  13.  tit.  4.  lib.  9.  Nov.  Ree. 

*^  Quare^  if  this  may  not  be  properly  translated,  faith  is  given  ^  their  contents  for  or 
aftinst  the  owners. 

'^  The  books  of  merchants  are  entitled  to  faith,  or  are  proof  n gainst  them,  observes 
•MsctM,  in  the  form  and  cases  provided  by  L.  33.  tit.  19.  lib.  9.  Rec.:  this  law  is  not  in 
the  Nm.  Ree,    See  Cur.  Philip,  lib.  2.  cap.  8.  Cam.  Ter. 

**  Or  perhaps  unless  they  are  to  share  In  the  profit  and  loss:  <*  stno  e«  d  perdida  y  d 
fiMiieia,**  says  L«  21.  tit  1.  lib.  10.  Nov.  Rec,  referred  to  in  tho  tozt    See  this  law. 
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TITLE  XVII. 

OF  CONTRACTS,  THE  PULPILMENT  OP  WHICH  DEPENDS  UPON  CHANCE 
OB   CONTINGENCY. 

Cap.  1.  The  contracts  of  which  we  are  about  to  treat  in  this  title, 
constitute  a  third  class,  and  among  them  the  principal  is  insurance, 
by  which  one  person  insures  to  the  other  his  merchandise  against  the 
danger  or  risk  of  the  sea,  or  land  for  a  certain  price  or  premium  which 
he  receives  for  it,^  Hevia^  Curia,  Filip,  Comerc,  Nav.  cap.  14.  n.  1. 
He  who  takes  upon  himself  this  work  is  called  the  insurer  or  under- 
writer, and  he  who  is  insured  against  it,  the  insured  or  assured:*  with 
respect  to  this  contract  the  ordinances  of  maritime  nations  vary. 

[212]  On  the  nature  of  this  contract  the  following  axioms  are 
founded:  1st,  That  those  who  may  contract,  or  are  not  prohibited  from 
so  doing,  may  insure.  2d,  That  all  classes  or  descriptions  of  mer- 
chandise except  those  prohibited  may  be  insured.  3d,  That  the  clauses 
of  this  contract  ought  to  be  interpreted  strictly,  and  without  extension. 
4th,  That  the  insurer  is  made  responsihle  for  the  risk  by  reason  of  the 
premium  which  is  paid  to  him.  5th,  That  the  insured  ought  to  point 
out  all  the  circumstances  of  the  thing,  and  give  notice  of  the  injury  or 
damage  which  the  merchandise  insured  may  have  suffered. 

From  the  first  axiom  it  follows:  1st,  That  minors,  prodigals,  mad- 
men, &c.,  cannot  insure.  2d,  Nor  brokers  (corredores)  of  merchan- 
dise for  the  Indies,  L.  4.  tit.  39.  lib.  9.  Jiec.  de  Indas.  [L.  4.  tit.  39.  lib. 
9.  Rec.  Ind.] 

From  the  second  axiom  it  is  inferred,  that  the  insurance  of  goods 
prohibited  as  contraband,  seized  for  nonpayment  of  duty,  and  those 
which  are  without  or  beyond  risk,  is  not  valid,  Hevia,  Ctir.  PMl, 
ibid.  n.  8.  2d,  Nor  of  the  property  of  enemies,  or  things  destined  for 
them,  fVedderkop.  Introd,  in  Jus  Nauiicum^  lib.  3.  tit.  7.  §  73.     3d, 

1  Pnlacios  observes,  that  the  particular  and  precise  knowledge  of  what  appertains  to  chapw 
1  and  2,  of  this  title  depends  upon  the  information  which  must  be  respectively  afforded  by 
the  ordinanzaa  by  which  each  con$ulado  is  regulated  and  governed:  but  that  ihcrcfore  the 
things  which  in  all  places  constitute  the  essence  of  this  contract  of  insurance  must  not  be 
omitted;  which  are  1st,  That  there  be  one  or  many  effects  which  form  the  matter  or 
ground  of  it;  and  that  one  of  the  parlies  have  that  which  may  be  insured  by  the  other. 
2d.  That  there  be  risks  to  which  the  effects  which  the  assurer  takes  upon  hiioself  to  in. 
sure,  may  be  exposed,  or  ought  to  be  exposed.  3d,  That  there  be  a  determinate  or  ind©. 
termmate  sum  which  the  assurer  promises  to  pay  to  the  assured  by  way  of  indemnity,  in 
ease  of  the  loss  of  the  effects  insured  by  any  of  the  fortuitous  events  against  which  the 
assurer  hath  insured.  4th,  That  a  certain  sum  or  rale  be  agreed  on,  which  the  assured 
may  pay,  or  be  bound  to  pHy  to  the  assurer,  in  consideration  of  the  insurance.  5th.  The 
consent  of  the  contracting  parties. 

«  The  sum  which  is  given  as  the  price  or  eonsiderntion  of  the  risk,  says  Palaciot^  is 
called  the  premium  or  rute  of  insurance;  and  the  act  extending  it,  the  instrument  or  poli- 
cy of  insurance. 
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That  according  to  L.  5.  tit.  39.  lib.  9.  Rec.  dt  Ind.y  [L.  5.  tit.  39.  lib. 
9.  Rec.  Ind.,]  only  two  thirds  of  goods  going  to  the  Indies  can  be  in- 
sured; and  by  the  Consuludo  de  Barcelona^  it  is  permitted  to  insure 
the  seventh  of  eight  parts,  if  the  owners  are  natural  born  subjects;  and 
the  third  of  fourth  parts,  if  they  are  foreigners,  Capitulaciones  del 
ufio  M85.^  cap.  1.  4th,  That  the  insurance  of  goods  loaded  on  the 
other  side  of  the  Straits  of  Gibraltar  is  not  valid,  according  to  the  Con- 
sulado  of  Barcelona,  Capitulaciones  de  1484.  c.  2.  5th,  That  the  guns 
and  tackle  and  furniture  of  the  ships  of  the  Indies  cannot  be  insured, 
L.  5.  tiL  39.  lib.  5.  Rec.  de  Ind.  [L.  5.  tit.  39.  lib.  5.  Rec.  Ind.]  6lh, 
That  the  gold  and  silver  which  come  from  the  Indies,  are  not  to  be 
insured  by  the  disposition  of  the  Ordenanzas  de  Bilbao,  cap.  33. 

From  the  third  axiom  we  deduce,  1st,  That  when  the  vessel  simply 
is  insured,  the  goods  which  she  has  on  board  are  not  understood  to  be 
insured,  and  vice  versd,  Hevia,  Cu.  Phi.  ibid,  n.  16.  2d,  That  the 
things  which  one  has  on  board  his  vessel  being  insured,  the  insurance 
only  devolves  on  those  which  he  actually  had  on  board  at  the  time,  and 
not  on  those  which  have  been  afterwards  laden,  Hevia,  Cu.  Phi.  ibid. 
n.  12.  3d,  That  if  the  underwriter  insures  the  goods  of  a  person  [213]  . 
that  is  iu  partnership  with  another,  he  is  only  considered  to  insure  the 
part  or  share  of  the  assured,  and  not  that  of  his  partner,  unless  it  should 
be  otherwise  expressed,  Hevia,  Cur.  Phi.  ibid.  num.  13.  4th,  That 
if  a  vessel  be  insured,  it  is  understood  for  the  first  voyage  she  shall 
make  until  she  arrive  at  anchor  in  the  port  of  her  destination,  Hevia, 
Cur.  Phi.  ibid.  num.  21.  and  22.  5th,  That  the  insurance  of  one 
ship  cannot  be  extended  to  another,  Hevia.  Cur.  Phi.  ibid.  n.  23.  6th, 
That  if  one  insures  a  certain  quantity  of  goods,  and  they  were  not  on 
board  at  the  time  the  ship  was  lost,  the  underwriter  is  not  bound  to 
pay  their  value,  Hevia,  Cur.  Phi.  ibid.  n.  17.  7th,  That  the  insu- 
rance is  not  annulled,  although  the  assured  may  place  the  goods  on 
board  another^s  vessel  {en  cabeza  de  otro),  in  order  that  it  may  be 
understood  they  belong  to  the  latter,  Hevia,  Cu.  Phi.  ibid.  n.  16. 

By  the  fourth  axiom  it  is  established,  1st,  That  the  insurance  is 
not  valid  imtil  the  premium  be  paid,  Capitulaciones  de  14S4,  cap. 
15.,  which  ought  to  be  paid  within  two  months  on  insurances  to  the 
Indies,  L.  11.  tit.  39.  lib.  9.  Recop.  Ind,,  [L.  11.  tit.  39.  lib.  9.  Rec 
Ind.,]  and  within  twenty-four  hours  at  the  port  of  Bilbao,  Ord.  de  con- 
trat.  de  Bit.  c.  34.  2d,  That  the  risk  of  the  underwriter  commences 
from  the  time  the  goods  were  laden  or  shipped,  until  they  were  unla* 
den  at  the  port  or  place  of  destmation,  fVedderkop,  ibid.  §  82.  and 
137.,  and  L.  48.  tit.  39.  lib.  9.  Rec.  Ind.  [L.  48.  tit  39.  lib.  9.  Rec. 
Ind.,]  3d,  That  the  insurance  of  goods  lost  at  the  time  of  the  con- 
tract is  null,  if  the  loss  should  have  happened  in  a  place  that,  reckon- 
ing a  league  for  an  hour  travelling  by  land,  the  insurer  might  have 
been  able  to  know  it  L.  7.  tit  39.  lib.  9.  Rec  Ind.  Capit.  de  1484. 

*  In  the  edition  of  the  text  edited  by  Pdlaeioi,  it  !•  1484. 
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cap.  1 7.  [L.  7.  tit.  39.  lib.  9.  Rec.  Ind.]  Ordenanzas  de  Bilbao^  cap.  22.^ 
n.  25.  4th,  That  the  risk  and  damage  for  which  the  underwriter  ii 
responsible,  is  intrinsic  {el  intrinseco)^  arising  from  violence  or  a  for- 
tuitous  event,  such  as  tempest,  fire,  &c.,  and  not  that  which  happens 
from  the  interior  vice  or  defect  of  the  thing,  ear.  gr.  if  wine  turn  vine- 
gar, or  oil  become  rancid,  &c,  L.  42.  tit.  39.  lib.  9.  Rec,  Ind,  orden.  de 
Bilbao,  (cap.  48.  50,and  65.^  quoted).  [L.  42.  tit.  39.  lib.  9.  Rec.  Ind.] 
5th,  That  the  insurer  is  responsible  for  general  average  of  throwing 
goods  overboard  (echazon),  and  expenses  incurred  for  unloading  and 
[214  ]  lightening  the  vessel,  LI.  20.  and  43.  tit.  36.  lib.  9.  Bee.  Ind. 
JVedderkop,  ibid.  §  91.  [LI.  20.  and  43.  tit.  36.  lib.  9.  Rec.  Ind.]  6th, 
That  the  underwriter  is  not  liable  for  the  damage  arising  from  the 
&,ult  of  the  insured,  or  the  captain  or  pilot  of  the  vessel,  Hevia^  Cu. 
Phi,  ibid.  num.  24.  Orden.  de  Bilbao^  cap.  46.*  7th,  That  if  part 
of  the  goods  were  to  be  found  which  were  believed  lost,  the  insured 
is  bound  to  receive  it  on  account  of  the  value  which  the  insurer  {ase- 
gurado)^  is  obliged  to  pay  him,  Ordenanzas  de  Bilbao,  cap.  61.* 
8th,  I'hat  the  underwriter  ought  to  take  care  to  cause  the  goods  to  be 
valued,  and  not  doing  so,  it  shall  depend  upon  the  oath  of  the  insured, 
L.  41.  tit.  39.  Hb.  9.  Rec.  Ind,  [L.  41.  tit.  39.  lib.  9.  Rec.  Ind.[  9th, 
ITiat  the  premium  of  insurance  is  not  due,  by  the  vessel  that  hath  not 
performed  the  voyage,  for  the  goods  which  were  not  embarked  or 
shipped,  Capituiaciones  de  1484.  cap.  5.;  and  this  premium  may  be 
demanded  within  fifteen  days  on  insurances  to  the  Indies,  L.  12.  tit 
39.  lib.  9.  Rec.Ind.,  [L.  12.  tit  39.  lib.  9.  Rec  Ind.]  and  by  the  Or- 
denanzas  de  Bilbao,  cap.  38.®,  the  insured  ought  to  notify  it  to  the 
underwriters  rebating  the  half  per  cent,  of  what  hath  been  given  or 
paid.  10th,  That  the  ship  which  goes  to  the  Indies  is  considered 
lost,  if  within  a  year  and  a  half  no  information  hath  been  received  of 
her,  L,  8.  tit.  39.  lib.  9.  Rec.  Ind.  [L.  8.  tit  39.  lib.  9.  Rec.  Ind.] 

From  the  fifth  axiom  it  arises,  1st,  That  he  who  causes  insurance 
to  be  made  on  a  vessel,  must  declare  her  built,  if  she  was  taken 
in  time  of  war,  if  she  is  a  very  fast  sailer,  &c.,  Wedderkop,  ibid. 
§  108.  2d,  That  the  insured  ought  to  attend  as  far  as  he  is  able,  to 
the  good  condition  and  conservation  of  the  goods,  to  which  end  the 
Orden.  de  Bilbao,  cap.  26.,*®  direct  that  the  vessel  and  its  tackle, 
apparel,  and  furniture  (aparejos),  be  valued,  and  that  the  insured 
incur  the  risk  of  twenty-five  per  cent,  in  order  that  he  may  take 
more  care  in  providing  for  the  vessel 

Cap.  2.  The  second  contract  of  this  class  is  maritime  interest  {cam" 

4  The  qaotation  in  the  text  is  cap.  31. 

ft  This  qaotation  is  erroneous  witli  reference  to  the  editioQ  in  the  poeieasion  of  tlM 
Translator,  vix.  thnt  of  1 813. 

9  Docs  not  correspond  with  edit,  of  1813. 

7  Qu€Br€  '*  a»eguradorV^  and  so  it  is  translated.  The  Translator  since  6nds  in  the  edi- 
tion of  PalaeioB^  that  the  word  in  the  text  is  ^  ategurador^**  as  translated. 

*  The  Quotation  does  not  correspond  with  the  edit  of  1813. 

•  The  Quotation  does  not  correspond  with  the  edit,  of  1813. 
M  Do. 
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Ho  maritimo)}^  In  this  contract  a  certain  amount  or  sum  is  offered 
on  the  hull  (cuerpo)  of  the  ship,  or  on  the  goods  therein  laden,  on 
condition  to  repay  the  capital  with  certain  interest  in  case  of  arriving 
safe  at  their  destination.  fVedderkop^  ibid.  Lib.  3.  tit.  11.  §  123. 
When  credit  is  given  on  the  ship,  it  is  the  contract  which  the  French 
call  conirai  it  grosse  avenfure. 

Hence  we  draw  three  principles,  1st,  That  those  only  who  can  bind 
the  ship  and  wares  may  make  this  contract.  2d,  That  the  [2151 
creditor  runs  the  risk  of  the  ship  and  the  goods.  3d,  That,  by  reason 
of  this  risk,  he  may  demand  the  capital  with  interest. 

From  the  first  of  these  principles  it  is  inferred,  1st,  That  those 
interested  are  bound  in  this  contract  for  the  value  of  the  vessel  and 
cargo,  so  that  the  quantity  or  amount  exceeding  it  is  considered  a 
pure  loan  (emprestiio)^  fVedderkop^  ibid.  §  126.:  and  according  to 
L  6.  tit.  39.  lib.  9.  I^ec.  Ind.  [L.  6.  tit.  39.  lib.  9.  Rec.  Ind.]  no  master 
can  borrow  on  interest  on  a  vessel  which  goes  to  the  Indies  more 
than  a  third  part  of  the  value,  and  with  license  of  the  consvlado. 
2d,  That  the  captain  can  only  borrow  on  hiterest,  if  the  parties  in- 
terested be  present,  with  their  approbation;  and  being  absent  on 
account  of  some  urgent  necessity,  as  for  the  repairs  of  the  vessel,  &c., 
Ordenanzas  de  BilbaOy  cap.  41." 

From  the  second  principle  it  follows,  1st,  That  the  creditor  begins 
to  incur  the  risk  from  the  time  that  he  made  the  contract  until  the 
vessel  hath  arrived  at  the  port  of  her  destination,  Wedderkop^  ibid. 
§  130.  2d,  That  if  the  vessel  hath  incurred  risk,  not  by  a  fortuitous 
event,  but  by  varying  the  due  course  of  her  navigation,  by  arriving 
at  a  more  distant  port  than  that  expressed  in  the  contract,  by  carrying 
contraband  goods,  this  ought  not  to  cause  any  prejudice  to  the  creditor, 
Wtdderkop^  ibid.  §  131.;  but  it  is  to  be  observed  that  money  lent  on 
interest  ought  not  to  contribute  to  make  good  the  damage  caused  by 
throwing  overboard  or  jetsam  {echazon)^  fVeddeykop^  ibid.  §134. 
By  the  third  principle  it  is  acknowledged  that  the  interest  on  maritime 
loan  (cambio)  ought  to  be  graduated  in  proportion  to  the  danger  and 
risk  of  the  navigation,  Wtddcrkop^  ibid.  §  132. 

Cap.  3.  The  third  contract  which  depends  on  chance,  is  wager, 
opriesia^  or  a  reciprocal  promise  between  two  with  respect  to  a  con- 
cdtional  doubtful  event,  past,  present,  or  future.*^    Wagers  or  bets  are 

"  Vide  3d  Yol.  BUci.  CommentarieB,  p.  457.  edit  1809,  /omiM  nauHam,  PaUeiot 
kere  Uket  ocoMion  to  ob«eiTe,  thut  the  i^rnorance,  confusion,  and  informality  which  took 
fbee  oD  the  subject  of  roaritime  interest,  indaced  the  eonnUado  of  commerce  of  Barce* 
iooa,  with  ita  accustomed  seal,  to  represent  the  necessity  of  establishing  there  a  register 
of  maritime  interests,  which  it  proposed  under  eight  articles,  and  which  the  king  was 
pleased  to  approve  by  royal  eedmUt  of  23d  of  December,  1795,  and  that  this  is  a  proof  of 
tbe  necessity  there  is  for  seeing  the  luws  which  govern  in  each  eon$uUidOt  to  acquire  the 
corrt  spooding  information  in  these  matters. 

■  This  quotatton  does  not  correspond  with  the  edit,  of  1813.  vide  cap.  of  ditto  34.  n. 
1&  37.  38.  and  39.  oo  this  subject 

*  PclMftfi,  referring  to  Cm.  Phil  Kb.  3.  e.  15.  n.  1.  says,  that  a  wager  is  a  reeiproeal 
promise  which  is  made  between  two  or  more, each  laying  a  woger  to  the  contrarpr  of  what 
Ike  other  says,  to  gain  or  loao  it  upon  a  cooditiooal»  doabtAil  event  (although  it  be  with 
VoL  L— 30 
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obligatory,  provided  that  there  be  no  fraud  or  deception  {dolo)  on  the 
part  of  any  of  ihe  contracting  parties;"  see  the  examples  set  forlii 
in  Hevia,  Cu,  Phi.  ibid,  comercio  navat.  c  15. 

respect  to  a  third  and  uncertain  person),  pant,  present,  or  to  come.  Ho  adds,  that  a  wager 
may  be  also  defined  a  pact  between  two  or  more,  who  dispute  upon  any  doubtful  tiling, 
bj  which  it  is  n^rced,  that  he  on  whose  part  (hat  which  is  assigned  is  not  Terified,  shall 
lose  any  sum  or  other  thiogr,  and  the  other  shall  gain  it,  or  a  third  person,  according  to 
the  agreement 

i^  Although  there  be  no  fraud  or  deception,  says  PalacioSf  there  are  various  wagers 
which  are  not  obligatory.  Wagers  respecting  who  shall  eat  or  drink  most,  and  wagers 
respecting  immodest  or  illicit  things  are  not  binding,  although  there  be  no  fraud  or  do> 
ception.  If  two  lay  a  wager,  and  one  should  know  the  truth  of  the  thing  upon  which  the 
bet  was  made,  and  should  not  declare  it  to  the  other,  who  was  iguorant  of  or  doubled  it, 
he  would  not  gain  the  wager. 
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TITLE  XVIII. 


OP  SECURITY. 


Surety  is  one  who  engages  or  promises  to  another  to  give  [  216  ] 
or  do  something  by  the  order,  or  at  the  request  of  the  person  on 
whose  behalf  he  enters  into  security,  L.  1.  tit.  12.  P.  5.  [L.  1  tit.  12. 
P.  5.]  There  are  conventional  and  judicial  securities.  Here  we 
treat  of  the  first  class. 

From  what  has  been  said,  we  extract  three  principles,  1st,  That 
snretyship  is  an  accessary  contract  which  requires  consent.  2d,  That 
sureties  enjoy  the  benefit  of  order*  not  to  be  sued  but  in  default  of 
the  principal.*  3d,  That  the  surety  who  paid,  alone,  has  an  action 
against  his  co-sureties  in  virtue  of  the  cession  of  the  right  of  action  of 
the  creditor;  and  the  sureties  have  an  action  against  the  principal 
debtor.' 

From  the  first  axiom  it  is  deduced,  1st,  That  every  person  who 
can  oblige  or  bind  himself  may  be  a  surety,-*  L.  1.  tit.  12.  P.  5.  [L.  1. 
tit  12.  P.  5.]  2d,  Bishops,  clergymen,*  friars,  cannot  be,  L.  2.  tit.  12. 
P.  5.  [L.  2.  tit.  12.  P.  5.]  3d,  Nor  the  wife  for  the  debt  of  her  hus- 
band, although  it  should  have  been  converted  to  her  benefit/  L.  9. 

1  Btn^eittm  ordinis  nne  excv$»i(mi$, 

*  It  appears  that  jadicial  sareties  do  not  enjoy  this  benefit;  vide  PoOiier;  Domain  C,  L,; 
iiid  3d  vol.  Febrero  Adieionado,  p.  162.  n.  49.;  and  Wood's  C.  L^  p.  227.  Palacios,  refer, 
rin;  to  L.  11.  tit  12.  P.  5.,  says,  that  the  surety  who  paid  the  whole  debt  in  the  name  of 
the  debtor,  has  no  action  against  the  other  sareties,  but  only  against  the  debtor  himself: 
if  be  paid  in  hb  own  name,  he  has  it  also  against  the  debtor;  but  ho  may,  if  he  prefers  it, 
Kqoire  the  creditor  to  cede  to  him  his  actions  against  the  other  sureties;  to  demand  from 
csch  of  them  the  proportion  for  which  each  is  respectively  liable;  this  cession  is  what  is 
termed  carta  de  loMto,  or  cession  of  actions.  That  if|  when  the  surety  paid,  he  said  not  in 
whose  name  be  did  pay,  it  shall  be  understood  that  he  paid  in  his  own  name,  provided 
be  immediately  afterwards  demanded  the  cession  of  actions;  but  if  he  did  not  so  imme- 
diately demand  it,  be  shall  be  understood  to  psy  in  the  name  of  the  debtor. 

'  '  One  benefit  of  sureties,  namely  divinonist  is  omitted.  Vide  Wood,  C.  £.,  p.  227.; 
Mid  L.  a  tiu  12.  P.  5. 

*  Palacioa,  citing  L.  28.  tit  21.  lib.  4.  Rec,  which  is  L.  7.  tit  11.  lib.  10.  Nov.  Rcc, 
nys,  that  latwrcrs  or  planters  (tabradorest)  are  an  exception  to  this  role;  who,  although 
tbej  may  bind  or  oblige  themselves,  cannot  be  sureties  unless  it  is  among  one  and  other, 
•Bd  not  for  others,  without  their  being  able  to  renounce  this  privilege.  See  also  nola  1. 
tit  11.  lib.  10.  Nov.  Rec.:  which  is  auto  8.  tit  lib.  5.  Rec 

,  *  L.2.  tit  12.  P.  5,  observes  Palacios^  sajs  regular  clergymen;  for,  generally  speak- 
logi  it  is  permitted  to  clergymen,  although  they  be  of  the  superior  orders,  to  be  sureties 
fcr  other  clergymen  for  their  churches,  and  for  destitute  persons;  and  even  when  they 
•bould  enter  into  security  for  those  for  whom  tliey  ore  prohibited  to  be  sureties,  the  secu- 
rity would  be  binding  in  regard  to  their  property,  although  their  superior  might  punish 
tbem  for  havinsr  done  so. 

*  Biit  it  would  appear  that  when  a  woman  joins  in  an  obligation  with  her  husband,  she 
ii  liable,  fro  raid^  according  as  she  hath  been  proved  to  have  been  advantaged;  vide  L.  3. 
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tit.  3.  lib.  5.  Rec.  [L.  3.  tit.  U.  lib.  10.  Nov.  Rec. ;]  except  in  the  eight 
cases  mentioned  by  L.  3.  tit.  12.  P.  5.^  [L.  3.  tit  12.  P.  5.]  4th,  That 
no  one  can  become  security  for  any  minor,  if  the  latter  has  not  tlie 
license  of  his  father  or  curator,  L.  2.  tit.  11.  lib.  5.  Rec.  [L.  3.  tit.  1. 
lib.  10.  Nov.  Rec]  cited,*  which  amends  or  alters,  L.  4.  titi  li.  P.  5. 
[L.  4.  tit.  12.  P.  5.]  5th,  That  suretyship  may  be  accessory  to  every 
obligation,  civil  and  natural,  L.  5.  tit.  12.  P.  5.  [L.  5.  tit.  12.  P.  5.] 
6tli,  That  the  surety  may  be  bound  before  or  after  the  principal 
debtor,  at  a  certain  time,  under  condition,  &c.  L.  6.  tit.  12.  P.  5.  [L 
6.  lit.  12.  P.  5.]  7th,  That  the  surety  cannot  be  bound  for  more  than 
the  principal,  and  this  excess  may  consist  in  a  greater  amount,  in  an 
inconvenient  place,  or  in  a  shorter  time  of  payment,  or  even  without 
condition,  L.  7.  tit.  12.  P.  5.  [L.  7.  tit.  12.  P.  5.]  8th,  That  the  obli- 
gation of  the  surety  is  extinguished  when  that  of  the  principal  is;  a»d 
for  five  causes  besides.®  1st,  If  the  surety  should  pay  the  debt  or 
part'®  of  it.  2d,  If  he  should  remain  a  long  time  bound,  which  is  left 
[  2 1 7  ]  to  the  discretion  of  the  judge  to  determine.  3d,  If,  on  the  arri- 
val of  the  time  for  payment,  he  deposits  the  money  before  witnesses. 
4th,  If  the  time  for  which  he  became  bound  hath  expired.  5th.  If  the 
principal  debtor  dissipates  his  property,  L.  14.  tit  12.  P.  5.  [L.  14. 

tit  11.  lib.  10.  Nov.  Rec:  except  in  case  of  neceMaries,  which  the  hasl^nd  is  bound  to 
furnish  her.  She  may  be  surety  in  re^tpect  of  debt&to  tlie  crown;  but  even  Xhoxigh  femmt 
cooert  may  bo  surety  for  her  husband  in  respect  of  taxes  or  debts  duo  to  the  crown  by 
him,  she  cannot  be  arrested  or  imprisoned  therefor;  nor  for  any  debts  of  her  husband,  I* 
2.  (it  11.  lib.  10.  Nov.  Rec  See  also  6th  Febrero  Adieionadot  P.  2.  lib.  3.  cap.  2.  4  3.  p. 
400.  n.  160.;  also  L.  4.  tit  11.  lib.  10.  Nov.  Rec  and  App.  J. 

7  l*his  law  (3.  tit  12.  P.  5),  is  anterior  to  that  of  the  Nov,  Ree.  (L.  3.  tit  11.  lib.  la) 
Pdlacio$  takes  occasion  here  to  remark,  that  the  authors  say,  that  a  femme  eowrt  cannot 
be  surety  for  the  debt  of  her  husband,  although  it  may  bo  converted  to  her  own  benefit; 
and  in  continuation  they  exeopt  eight  cases;  one  of  which  is,  that  she  may  be  so  when  it 
is  for  her  own  utility  or  advantage,  as  may  be  seen  in  L.  3.  tit  12.  P.  5.;  which  they  cite 
to  this  effect  That  this  is  an  error  or  want  of  explanation:  that  what  is  certain  is,  that 
the  wife,  if  her  being  security  for  her  husband  is  treated  of,  can  be  surety  for  him  in  no 
case,  by  L.  9.  tit  3.  lib.  5.  Rec;  which  is  L.  3.  tit  11.  lib.  10.  Nov.  Rec;  and  if  her  being 
security  for  a  stranger  or  third  person  is  treated  of,  although  generally  speaking,  she  can- 
not bo  so,  there  are  eight  cases  excepted  by  L.  3.  tit.  12.  P.  5.  See  tlie  law  last  cited  for 
the  excepted  cases  alluded  to,  by  the  Learned  Professor.  It  munt  be  observed,  that  the 
above  general  disability  or  disqualiBcution  of  being  surety,  is  not  confined  to  a  femmt 
covert^  but  extends  to  all  women.  See  L.  2.  tit.  12.  P.  5.  The  notc,«  to  which  atUntion 
is  craved,  as  it  affects  the  above  remarks  of  Palacioa^  was  written  before  the  Transliitoc 
•Mw  the  ol>servations  of  the  Learned  Professor;  and  he,  with  deference,  ventures  yet  to 
submit  it  to  scrutiny. 

8  Palacha  says,  that  it  is  doubtless  L.  22.  tit  11.  lib.  5.  Rec,  (L.  17.  tit  1  lib.  10 
Nov.  Rec.:)  to  which  the  text  means  to  refer;  and  which,  as  also  what  is  slated  in  this 
part  of  the  text,  must  be  understood,  when  the  minor  or  child  under  paternal  power  {hijo 
defamilia$\  should  purchase  or  borrow  any  thing  on  security;  as,  in  such  cases,  the  law 
annuls  the  contract,  oath,  or  security,  which  shall  be  entered  into  or  given  in  respect 
thereof. 

•  For  these  causes,  says  Paladoty  the  surety  may  demand  of  tho  judge,  that  the  prin- 
cipal debtor  discharge  him  from  the  obligation.  But  it  may  bo  here  observed,  the  dis- 
charge of  the  creditor  is  the  object  of  the  surety. 

^^  Quare^  if  he  pay  only  part  of  it,  unless  he  be  merely  jointly  bound  with  others,  and 
not  tn  iolidum. 
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tit  12.  P.  5.]  6th,  The  security  is  not  at  an-  end  by  the  death"  of 
the  surety,  but  it  descends  to  his  heirs,  L.  16.  tit  12.  P.  5.  [L.  16.  tit. 
12.  P.  5.] 

From  the  second  principle  it  arises,  1st,  That  if  execution  go  against 
the  principal  debtor,  and  he  has  not  wherewithal  to  pay,  the  sureties 
may  be  sued ;  and  if  it  should  happen  that  the  debtor  should  be  ab- 
sent from  the  place,  and  the  sureties  demand  time  to  produce  him,  it 
must  be  granted  to  them,  L.  9.  tit.  12.  P.  5.  [L.  9.  tit.  12.  P.  5.]  2d, 
That  if  the  sureties  were  simply  or  jointly  bound,  each  can  only  be 
sued  for  his  respective  part  or  proportion;  and  if  they  have  bound 
themselves  each  in  soiidum^  or  for  the  whole,"  the  creditor  may  de- 
mand the  whole  debt  from  whomsoever  of  the  sureties  he  pleases; 
but  if  there  be  among  them  any  poor  persons,  the  rest  must  pay  the 
whole,"  L.  8.  tit.  12.  P.  5.  and  L.  1.  tit.  16.  lib.  5.  Rec.  [L.  8.  tit.  12. 
P.  5.  and  L.  10.  tit.  1.  lib.  10.  Nov.  Rec] 

On  the  third  principle  it  is  established,  1st,  That  if  the  creditor 
recovered  from  one  of  the  sureties  in  solidum^  he  must  assign  to  him 
his  rights  and  actions,  in  order  that  he  may  recover  from  his  co-sure- 
ties their  corresponding  proportions,  L.  11.  tit.  12.  P.  5.  [L.  11.  tit.  12. 
P.  5.]  2d,  That  sureties  in  paying  have  a  right  to  proceed  against 
the  principal  debtor,  unless  they  have  paid  with  the  intention  of  not 
demanding  it;  or  if  the  security  conduced  to  the  utility  of  the  sureties; 
or  the  sureties  became  bound  against  the  will  or  desire  of  the  princi- 
pal debtor;  L.  12.  tit.  12.  P.  5.  [L.  12.  tit  12.  P.  5.]  3d,  That  if 
one  of  the  sureties  paid  the  whole  debt  in  the  name  of  the  principal' 
debtor,  he  can  have  recourse  against  him  only,  and  not  against  his 
co-sureties,"  L.  11.  tit  12.  P.  5.  [L.  11.  tit  12.  P.  5.]  4th,  That  if 
any  one  become  bound  by  order  or  request  [mandado)  of  another, 
who  is  not  the  principal,  and  any  injury  should  arise  to  him  by 
reason  of  such  security,  he  has  his  action  only  against  the  person 
by  whose  order  or  desire  he  became  bound,"  L.  13.  tit.  12.  P.  5. 
[L  13.  tit.  12.  P.  5  ]  5lh,  That  if  the  surety  could  oppose  or  allege 
any  exception  or  defence  in  a  suit  respecting  the  debt  due  by  his 

Eriiicipal,  and  he  did  not  do  so,  he  will  not  be  able  to  recover  what 
e  paid  on  account  of  the  debt,'*  unless  this  exception  should  belong 

"  In  jndicial  bsil  for  the  appearance  of  a  person  accased.  the  ohlij^ation  expiree,  of 
eosfir,  witJi  the  death  of  the  party  for  whom  it  was  f  iven.     Vide  L.  11.  tit.  19.  P.  5. 

■*  That  18,  jointly  and  aeverally. 

^  And  this  whether  they  be  only  simply  or  jointly  bound,  as  well  as  if  bound  tn  9olu 
dm.     Vide  L.  8.  tit.  12.  P.  5.,  quoted. 

^  Bee  what  is  said  in  note  >,  p.  319.  anU, 

^  Bat  if  the  security  produce  sdvantnge  to  the  person  for  whom  he  became  bound,  he 
has  his  reooorso  sjifiinst  eilher:  this  observation  is  confirmed  by  a  similar  remark  of  Pa^ 
isetss,  with  the  addition,  that  if  the  person  on  whose  behalf  the  order  or  request  was  so 
Made,  was  present,  and  did  not  contradict  it,  he  is  also  liable  to  the  surety.  Vide  L.  13. 
tk.  13  P.  5. 

**  The  omission  to  make  the  exception,  a  peremptory  one  is  meant  by  the  law  cited, 
nust  be  wilful:  ifn^orance  will  excuse  him.  Vide  L.  15.  tit.  12.  P.  5.  quoted.  By  tiie 
mil  law,  the  mismanagement  of  the  cause  by  surety,  soems  only  to  affect  his  rii^ht  of 
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or  relate  only  to  the  person  of  the  surety ,i^  L*  15.  tit  12.  P.  5.  [L 
15.  tit  12.  P.  5.] 

recoveringr  back  the  cwU  of  suit  paid  by  him  on  accoant  of  his  prineipaL  If,  sayt  Wooi^ 
Civ,  LaWi  p.  227.  ch.  3.  book  3.,  the  surety  being  prosecuted  by  the  creditor,  makes  tn  ill 
defence^  and  is  cast  for  want  of  management  of  his  case,- it  ouffht  to  be  judged  aocordiof 
to  the  circumstances  of  the  matter,  whether  he  shall  recover  his  costs  of  suit  of  the  prio. 
cipal  debtor. 

17  Or  belonging  only  to  the  person  of  the  debtor,  at  notioed  by  PalacioB.    See  L 15. 
titl2«r.5nai^a. 
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TITLE  XIX. 

OF   CRIMES  AND  PUNISHMENTS   IN  OCNERAl^. 

Cap.  1.  Having  treated  of  the  right  to  the  thing,  arid  of  [  218  ] 
the  different  obligations  arising  from  a  lawful  act,  we  will  now  treat 
of  that  which  produces  an  unlawful  act,  which  is  called  crime. 

"  1.  Crime  {deiiioy  is  every  bad  act  which  is  done  or  committed 

[fully  by  one  to  the  injury  (dafto)  or  discredit  {deshonra)  of  ano- 
ther, Prol.  Part.  7.  [Prol.  P.  7.]  If  this  bad  act  is  done  with  aa 
iDJurionsor  malicious  {doftada)  intention,  that  is  with  dolo^  it  [219  ] 
is  a  real  or  proper  crime  {delito  verdadero),  which  our  laws  compre- 
hend under  the  general  name  of  offence  (maf/etria);  but  if  this  act 
proceeds  only  from  an  omission,  although  culpable,  it  is  called  quasi 
crime.  Hence  it  is,  that  only  the  person  who  is  of  suflScient  age  to 
act  with  this  malice,  can  be  a  delinquent,  and  punished  as  such:  this 
age  our  legislators  have  determined  to  be  ten  years  and  a  half,  and 
upwards  (de  diez  aftos  y  media  arriba)^  L.  9.  tit.  1.  P.  7.  [L.  9.  tit 
1.  P.  7.] 

The  madman,  or  person  of  non-sane  mind,  is  also  not  capable  of 
committing  a  crime,  L.  9.  tit.  1.  P.  7.  [L.  9.  tit.  1.  P.  7.] 

Cap.  2.  The  difference  between  public  and  private  crimes  does  not 
arise  among  us  merely  from  the  diversity  of  persons  against  whom 
they  are  committed,  but  principally  from  the  circumstance  whether 
the  judge  may  proceed  against  the  delinquent  de  oficio  proprio,  or  by 
accusation  alone;  and,  in  this  sense,  are  reckoned  among  the  first 
kind,  robbery  {robo)  and  theft  {Aurioy    The  division  of  crimes  into 

1  Ddiio^nju  Palacio$,  is  tntnagrenion  or  contraventlcn  of  law,  which  deseirea  punish- 
BKQt  by  baman  laws. 

*  Puacum  observes,  and  be  is  supported  by  L.  9.  tit.  1.  P.  7.,  that  eren  from  or  afler 
tbtt  1^,  they  are  not  to  be  punished  as  persons  of  greater  age.  Seventeen  years  seems, 
tbe  ige  at  which  full  punishment  for  an  offence  rosy  be  inflicted.  See  also  L.  10.  tit.  7., 
L 17.  tit  14.,  and  L.  a  tit  31.  P.  7.,  and  LI.  2.  and  3.  tit.  14.  lib.  12.  Nov.  Rec.  It  is 
■tid  that  a  person  under  14,  cannot  be  punished  for  perjury,  although  it  would  seem  thhi 
■Bch  an  one  might,  if  doli  capax.  See  L.  7.  tit.  11.  P.  3.,  and  Greg.  Lap,  Gl.  3.  thereon. 
It  may  be  here  observed,  that  by  tbe  laws  of  England,  an  infant  within  the  age  of  seven 
years  cannot  be  punished  for  any  capital  offence,  whatever  circumstances  of  a  mischievous 
(fiacretion  may  appear;  for,  ex  pretumptione  juriSt  such  an  infant  cannot  have  discretion, 
iiMl  against  this  presumption  no  averment  shall  be  admitted;  yet  it  appears  there  is  a 
precedent  in  tbe  Register^  fol.  309.  6  of  a  pardon  granted  to  an  infant  within  the  sge  of 
wven  years,  who  was  indicted  for  homicide,  the  jury  having  found  that  he  did  the  fact 
before  be  was  seven  years  old.  EuueU  on  Crimes^  1st  vol.  p.  3.  and  note  (m).  See  alao 
4th  BUc  Com,  p.  33. 

*  PoUeioo  says,  public  crime  is  that  which  is  committed  principslly  against  the  com* 
Booweahh,  and  of  which,  under  this  consideration,  our  laws  permit  any  one  of  the  public 
Is  be  the  accuser.  Every  crime,  therefore,  which  is  committed  in  dfience  of  God,  of  the 
MvereigD,  state,  or  tbe  country  (fotria),  will  be  a  public  one.    A  priva^  crime  is  that 
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ordinary  and  extraordiciary  does  not  take  place  {no  es  el  caso)  among 
us;^  because  our  laws  have  been  so  prolix  in  establishing  certain 
punishments  for  every  kind  of  crime,  that  it  is  only  left  to  the  discre- 
tion of  the  judge  to  moderate  or  increase  them  when  their  circum- 
stances  vary. 

§  I.  Among  public  crimes,  that  of  lasrn  majestaiut^  or  treason,  as 
being  the  most  atrocious,  holds  the  first  place.  Numerous  are  the 
modes  whereby  crime  is  committed  against  the  supreme  majesty  of 
the  sovereign,  and  which,  with  reason,  drawdown  upon  the  offenders 
the  disgraceful name  of  traitors.  The  crime  of  treason  is  that  which 
is  committed  against  the  person  of  the  king,  or  against  the  common- 
wealth, L.  3.  tit.  2.  P.  7.  [L.  3.  tit  2.  P.  7.]  As  this  crime  proceeds 
from  the  little  veneration  or  respect  that  is  shown  to  the  sovereign, 
he  who  in  deed  or  act  is  wanting  in  this,  becomes  a  delinquent. 
Therefore,  not  only  is  the  person  guilty  of  treason  who  offends  against 
the  king  (mqjestad)  by  any  of  the  fourteen  acts  expressed  by  L.  1. 
tit.  2.  P.  7.,  [L.  1.  tit.  2.  P.  7.]  but  also  he  who  shall  speak  ill  of  the 
king,  his  family  and  state,  L.  6.  tit.  2.  P.  7.  and  L.  1.  tit.  18.  lib.  1. 
Rec.*  [L.  6.  tit.  2.  P.  7.  and  L.  7.  tit  8.  lib.  1.  Nov.  Rec.;]  for  which 
[  220  ]  case  the  decree  of  18M  September^  1766,  ought  to  be  kept 
in  mind,  which  prohibits  all  murmuring  and  invective  (declamacion) 
against  the  government  So  heinous  is  this  crime,  that  it  is  not 
included  among  the  pardons  (perdones)  which  the  king  grants,  L.  1. 
tit  25.  lib.  S.  Rec.  [L.  1.  tit  42.  lib.  12.  Nov.  Rec.] 

In  this  class  of  crimes  may  be  included  that  committed  by  defrauders 
of  the  royal  r«»nts,  L.  1.  tit.  8.  lib.  9.  Rec.  [L.  7.  tit  15.  lib.  12.  Nov.  Rec,] 
and  smugglers  {conlrnbandistas)  defrauding  the  rights  of  the  royal 
revenue  [real  haciendit)^  and  against  whom  various  decrees  have 
been  promulgated.    See  that  of  19/A  November y  1748.* 

§  2.  In  the  second  place,  forging  is  a  crime  against  the  public,  of 
which  utterers  of  false  money  {monederos  falsos)  who  clip  or  coun- 
terfeit the  current  coin,  are  guilty,  L.  9.  tit  7.  P.  7.  [L.  9.  tit  7.  P.  7.] 
2d,  The  counterfeiters  of  royal  seals,  L.  4.  tit  7.  P.  7.  [L.  4.  tit  7.  P. 
t.]  3d,  Th«  escribanos  who  are  wanting  in  any  thing  which  regards 
the  public  faith,  to  which  they  are  bound  by  their  office,  LI.  1.  and 

which  M  oommitted  principtlly  (perhaps  directly  would  be  a  more  appropriate  term  than 
principully,  althouffb  principalmente  is  in  both  instances  made  ose  of)  against  any  private 
individual's  and  of  which  the  party  interested  or  injured,  only  is  permittid  to  be  tht 
accuser.  See  also  Wood^$  Civ,  Lnw,  book  3.  ch.  7.  p.  250.,  who  makes  this  distinctioa 
between  public  snd  private  offences.  When  the  offence  is  of  a  public  nature,  it  is  pro- 
perly called  a  crime;  when  it  i^  private,  it  may  be  more  properly  called  deUctum  or 
maleficium^  a  trespass  or  an  offence.  The  lear;ied  Profewor  6rst  mentioned  further 
observes,  that  whatever  is  not  couformkble  to  the  above  definition  and  principles,  in  th« 
elassification  and  list  which  the  text  f^ives  in  this  title  of  public  and  private  Crimea,  ought 
to  be  dismissed  from  the  understanding. 

4  pMlaeio$  is,  however,  of  a  different  opinion. 

s  This  law  is  not  inserted  in  the  Nov.  Ree. 

*  Palacio$  says  that  since  that  year  forty  royal  orders  haf«  been  issued  with  ntftd 
to  smuggling.  He  refers  to  the  royal  eedula  of  8th  June,  1805,  and  the  ioatroctaoi 
inserted  in  it,  which  is  that  which  governed  io  1806. 
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«.  tit  7.  P.  7.  [U.  1.  and  6.  tit.  7.  P.  7.]  4th,  The  prevaricating 
advocate  who  cites  false  laws  {leyes  falsas)  in  the  suits  which  he 
carries  on,  L.  1.  tit  7.  P.  7.  [L.  1.  tit  7.  P.  7.]  5th,  The  ke^r  of 
the  archives  of  the  council,  or  public  archives,  who  shows  the 
archives  contrary  to  his  orders,  L.  1.  tit  7.  P.  7.  [L.  1.  tit  7,  P.  7.] 
6lh,  The  judge  who  decides  contrary  to  law,  L.  2^  tit  7.  P.  7.  7th, 
The  perjured  person  who  swears  falsely,  L.  1.  tit  7.  P.  7.  8th,  He 
who  suborns  the  judge  or  witness,  L.  1.  tit  7.  P.  7.  9th,  He  who 
pretends  to  be  a  knight  (cabalierp)  or  priest,  without  being  so,  L.  2. 
tit  7.  P.  7.  [L.  2.  tit  7.  P;  7.]  lOth,  Tliose  who  make  use  of  fialse 
measures  or  weights  in  trade,  L.  7.  tit  7.  P.  7.  11th,  Public  sur- 
veyors who  knowingly  or  wilfully  {d  aabiendas)  measure  falsely,  L. 

8.  tit.  7.  P.  7.  [L.  8.  tit  7.  P.  7.] 

§  3.  In  the  third  place,  those  are  public  crimes  which  cause 
scandal  (eseandalo)  against  which  the  judge  may  proceed  de  oficiOy 
according  to  L.  4.  tit.  19.  lib.  8.  Rec.^  and  L.  5.  tit  19.  lib.  8  Rec.  [L. 
1.  tit  2Q.  lib.  12.  Nov.  Rec.]  In  this  class  are  comprehended,  1st, 
Those  who  live  in  concubinage  {amaneebados)y  LI.  1,  2,  3  and  4.^ 
tit  19.  lib.  8.  Rec  [LI.  3,  4  and  5.  tit  26.  lib.  12.  Nov.  Rec]  2d, 
Heretics  whom  the  Frol.  of  tit  26.  P.  7.  [Prol.  tit  26.  P.  7.]  delSnes 
in  this  way: — a  description  of  mad  people  who  labor  to  pervert  {de 
eicatimar)  the  words  of  our  Lord  Jesus  Christ,  and  give  them 
another  meaning  contrary  to  that  which  the  holy  fathers  gave,  and 
which  the  church  of  Rome  believes  and  orders  to  be  observed.  To 
this  class  belong  the  Jews  and  Moors,  whom  we  are  bound  to  dis- 
cover or  make  known  {deacubrir)^  if  we  know  they  are  among  us 
without  the  rojral  permission,  according  to  L.  9.  tit  25.  P.  7.;"  [L. 

9.  tit  25.  P.  7.j]  and,  therefore,  all  the  other  laws  of  the  24.  and  25. 
tit  P.  7.,  which  treat  of  the  mode  in  which  they  should  live  in 
Spain,  are  obsolete.  3d,  Sodomites  who  commit  an  abominable  sin, 
having  connection  with  one  another  contrary  to  natme  or  [221  ] 
natural  custom,  ProL  tit  21.  P.  7.  [Prol.  tit.  21.  P.  7.]  4th,  Pimps, 
or  panders,  who  entrap  women,  inducing  them  by  cunning  arts,  or 
procuring  them  to  prostitute  their  bodies,  L.  1.  tit  22.  P.  7.,  [L.  1. 
tit  22.  P.  7.]  which  specifies  five  kinds  of  pimping.  5th^  Persons 
practising  witchcraft  {hechiceros)^  augurers  (agoreros)^  soothsayers 
{aditnnos)f  and  other  btkffoons  (irvanes)^  who,  with  their  imposi- 
tions, lead  the  people  into  a  thousand  errors,  pretending  to  possess 
the  power  of  God  m  knowing  things  which  are  to  happen,  L.  I.  tit 
23.  P.  7.  [L.  1.  tit  23.  P.  7.  tit  28.  P.  7.]    6th,  Blasphemers  against 

?  !«.  1.  tit.  7.  P.  7.  is  meant 

*  This  Uw  is  not  inserted  in  the  Nw.  Ree.  The  quotations  in  the  text  appear  to  be 
erroneous.  LI.  4.  and  5.  tit.  13.  lib.  8.  Rec.  are  the  laws  cited  in  the  edition  of  the  text 
hf  PmUdm. 

•  Not  inserted  in  the  Nov  Ree, 

M  This  law  applies  to  ambassadors  from  the  Moors  coming  or  being  sent  to  reside  in 
fll|tain»  and  does  not  tooch  npon  the  matter  here  set  forth  in  the  text  The  25th  title  of 
the  7th  Pmrtidm  contains  enactments  rektive  to  Moors;  and  those  of  the  24th  title  of  the 
MHM  PmrUdm  reler  to  Jews. 
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God,  the  most  holy  Mary,  and  her  saints,  tit  28.  P.  7.  By  blas- 
phemy is  miderstood  all  that  is  said  in  contempt,  and  with  the  inten- 
tion of  being  revenged  by  word,"  ProL  tit.  28.  P.  7.  [Prol.  tit.  28. 
P.  7.]  7th,  Bigamists,  or  those  who  are  married  at  one  lime  to  two 
women,  L.  8.  tit  20.  lib.  S.  Rec."  [L.  9.  tit  28.  lib.  12.  Nov.  Rec] 
8th,  Sacrilegious  persons,  who  are  of  two  sorts,  1st,  Those  who  raise 
their  angry  hands  against  the  clei^,  or  religions  persons.  2d,  Those 
who  steal  or  rob  any  sacred  thing  in  a  church,  or  out  of  it,  LI.  1. 
and  2.  tit  18.  P.  I.  [LL  1.  and  2.  tit  18.  P.  1.]  9ih,  Persons  guHty 
of  simony,  who  purchase  or  sell  a  spiritual  thing,  L.  1.  tit  17.  P.  1. 
[L.  1.  tit  17.  P.  5.]  lOth,  Persons  guilty  of  incest,  tit  28."  P.  7. 
nth,  Ravishers  of  a  religious  woman,  a  widow,  vii^in  or  married 
young  woman;  against  whom  an  accusation  may  be  preferred  by 
any  of  the  people,  if  the  relations  of  such  women  should  not  do  it, 
L.  2."  tit  20.  P.  7.  [Ij.  2.  tit  20.  P.  7.] 

§  4.  In  the  fourth  place,  those  commit  a  public  crime  who  make 
use  of  force  and  violence  to  take  any  thing,  real  or  personal,  the 
kinds  of  which  are  expressed  in  tit  10.  P.  7.  [tit  10.  P.  7.]  By 
the  laws  of  this  title,  it  appears  those  are  guilty  of  using  force 
{forzadores)j  1st,  Who  with  arms,  and  in  a  mutinous  manner 
(amotinadamenie)y  possess  themselves  of  any  thing,  L.  2.  tit  10. 
P.  7.  [L.  2.  tit  10.  P.  7.]  2d,  Those  who  rob  at  the  time  of  any 
fire,  or  prevent  its  being  extinguished,  L.  3.  tit  10.  P.  7.  [L.  3.  tit 
10.  P.  7.]  3d,  Judges  who  do  not  admit  an  appeal  frpm  their 
sentence,  L.  4.  tit.  10.  P.  7.  [L.  4.  tit.  10.  P.  7.]  4th,  Royal  tax 
gatherers  or  collectors  of  rents  or  revenue  (recaudadores)^  who 
collect  more  than  the  king  orders,  L.  5.  tit.  10.  P.  7.  [L.  5.  lit  10.  P. 
7.]  5th,  Powerful  or  wealthy  persons  {poderosos)^  who,  through 
the  dread  of  their  power  impede  the  due  or  right  administration  of 
justice,  L.  6.  tit  10.  P.  7.  [L.  6.  tit  10.  P.  7.]  6th,  Persons  gnilty 
of  arson  {incendiarioa)^  L.  9.  tit  10.  P.  7.  [L.  9.  tit  10.  P.  7.]  7th, 
Those  who  enter  on  the  possession  of  the  inheritance  of  another, 
without  the  order  of  the  judge,  L.  10.  tit  10.  P.  7.  [L.  10.  tit  10.  P. 
7.]  8th,  Those  who  refuse  to  give  up  the  thing  which  they  hold 
under  reftt,  deposit,  &c.,  L.  12.  tit  10.  P.  7.  [L.  12.  tit  10.  P.  7.] 
9th,  He  ^ho  pledged  (empefio)  his  property,  if  he  takes  it  away 
from  his  creditor  by  force  before  he  has  paid  the  debt,"  L.  13.  tit  10. 
[  222  ]  P.  7.  [L.  10.  tit  13.  P.  7.]  10th,  Those  who  without  the 
authority  of  the  judge,  arrest  their  debtors  or  take  any  thing  from 
them,'*  LI.  14.  and  15.  tit  10.  P.  7.  [IJ.  14.  and  15.  tit  10.  P.  7.] 

"  Another  and  more  appropriate  definition  of  blaspheoij  k  ifiwtn  bj  PcIoeMt,  who 
aays  it  is  a  bid  word,  or  injurioos  ezpreetion  against  God  or  hii  saints. 

12  See  also  LI.  6.  7.  and  8.  Ut  2a  lib.  12.  No?.  Rec 

1*  A  typographical  error:  read  tit  18.  P.  7. 

H  See  also  L.  1.  itnd. 

<>  This  applies  strtetlj  to  pledge  or  pawn,  where  possession  of  the  property  pledged 
has  been  delivered  by  the  debtor  to  the  cieditor.  See  L 13.  tit.  10.  P.  7.  cited;  and  Oreg* 
L»p.  GL  1.  thereon. 

>*  In  satisfiictioa  or  secarity  of  their  debt 


TU.  XIX.]       Crimes  and  Punuhmenis  in  general.  937 

11th,  Those  who  break  prison,  and  their  aiders,^^  L.  13.  tit.  29.  P.  7. 
[L  13.  tit  29.  P.  7.]  12th,  The  violators  or  seducers  (desfloradores) 
of  virgins,  and  the  ravishers  of  women,  upon  which  the  laws  of  the 
19th  Title,  Part  7.  [Tit  19.  P.  7.]  treat 

§  5.  Among  crimes  committed  by  force,  we  must  also  reckon  homi- 
cide, challenges  {desafioi)^  adulteries,  and  injuries  from  which  blood- 
shedding  follows,^  L.  4.  tit  10.  lib.  8.  Rec.  [L.  3.  tit  25.  lib.  12. 
Nov.  Rec] 

Homicide  is,  the  killing  of  man  (mafamienio  de  home),  L.  1.  tit 
8.  P.  7.  [L.  1.  tit  8.  P.  7.]  It  is  casual  or  excusable  (cat/^a/),  wilful 
or  felonious  (deferminado),  and  justifiable  (justo).  The  casual  is 
that  which  happens  without  any  previous  {prevenida)  intention,  and 
oeght  not  to  be  punished,  LI.  4.  and  5.  tit  8.  P.  7.  [LI.  4.  and  5.  tit 
8.  P.  7.]  The  wilful  is  that  which  is  committed  intentionally:  of  this 
Mod  of  homicide  not  only  is  the  person  guilty  who  intentionally  goes 
to  kill  or  kills  another,  but  also  the  person  who  furnishes  or  concerts 
(pone)  the  means  by  which  he  dies.  Thus,  therefore,  are  to  be  pun- 
ished as  guilty  of  homicide,  1st,  Physicians,  surgeons,  &c.,  who,  igno- 
nnt  of  their  arts  or  professions,  cause  death  by  attempting  to  practise 
them,«»  L.  6.  tit  8.  P.  7.  [L.  6.  tit.  8.  P.  7.]  2d,  Mothers  who  take 
any  thing  to  destroy  their  young  {el  feto),^  L.  8.  tit  8.  P.  7.  [L.  8. 
tit  8.  P.  7.]  3d,  The  apothecary  or  spice  dealer,  who  sells  noxious 
herbs,  knowing  they  serve  to  cause  death  to  any  one,  L.  7.  tit.  8.  P.  7. 
[L  7.  tit  8.  P.  7.]  4th,  Those  who  chastise  cruelly  their  child, 
scholar,  or  servants,"  L.  9.  tit.  8.  P.  7.  [L.  9.  tit.  8.  P.  7.]  5th,  He 
vho  lends  arms  or  assistance  to  kill  another,^  L.  10.  tit  8.  P.  7.  [L. 
10.  tit  8.  P.  7.]  6th,  The  judge  who  maliciously  gives  sentence  of 
death  against  any  one,«  L.  11.  tit  8.  P.  7.  [L.  11.  tit.  8.  P.  7.]    7th, 

>*  L.  13.  tit  99.  P.  7.,  cited  in  the  text  does  not  particnlarly  add  their  aiders. 

"  These  crimes  considered  in  themselves,  and  without  othor  circnmstanees,  onghi  not 
to  be  reckoned,  says  Palaeioi^  amon|(  crimes  of  or  accompanied  by  force;  nor  do  the  laws 
imkoa  them  sneh:  and  he  refers  to  tit  10.  P.  7.,  where  crimes  of  force  are  treated  of. 

**  F§lacio$  says,  it  is  one  thing  to  kill  throuflfh  ignorance,  and  another  throogh  malice. 
Tkat,  in  the  first  case,  such  persons  are  punishable  with  five  years*  transportation  to  some 
iiUod,  according  to  L.  6.  tit  6.  P.  7.  citcMl  in  the  text,  thoagh,  as  he  observes,  Greg,  Lopez, 
Gl  3.  L.  9.  tit  15.  P.  7.  hath  said,  that  this  punishment  of  banishment  to  an  island  was 
Bot  is  use  even  in  his  time;  but  in  the  second  case,  they  are  punishable  with  death. 

"  If  the  woman»in  such  case,  hath  quickened,  she  is  punishable  with  death:  if  she  hath 
Bot  ^ickencd,  she  is  punishable  with  five  years*  transportation  to  an  island.  See  L.  8. 
tit  8.  P.  7.  cited.  PaUeioe  here  observes,  that  it  is  necessary  in  the  case  mentioned  in 
the  text,  death  should  have  been  the  effect  thereof. 

*^  Or  slave,  the  law  cited  adds.  If  death  be  the  resnit  and  it  was  unintentional,  the 
pniahment  is  five  years*  transportation  to  an  inland;  and  if  the  chastisement  was  with 
tbs  intention  to  kill,  the  punishment  is  death.  This  is  noticed  by  Palaeio$f  and  is  stated 
it  L  9.  tit  8.  P.  7.  cited  in  the  text 

■  As  also  one  who  should  wilfully  lend  or  give  arms  to  a  roadman,  drunkard,  person 
in  a  violent  rage,  Slc  to  kill  himself,  if  death  should  in  either  case  ensue. 

*>  Whether  it  be  of  natural  or  civil  death  (banishment),  or  oi  loss  of  limb,  secordinn 
to  L  11.  tit  8.  P.  7.  cited.  It  may  be  useful  to  notice  a  most  material  difference  in  the 
vending  of  this  law  in  the  edition  of  the  PartidoM,  with  the  Gl.  of  Greg,  Lop.  published 
it  Valencia  by  Benito  Montfbrt,  in  1767,  and  the  edition  of  the  PmrtUiao  published  in 
Madrid,  1807,  bv  the  Royal  Academy  of  Jiistory.  In  the  first  the  law  runs  thus: — 
**Fe»m  it  omneida  wure$ee  ol  jmdgmdor^  quo  d  sabiendas  da  faloa  senlsncltf,**  Sec  In  the 
Neood,  the  words  i  so^jidcs  are  entirely  omtitcd. 
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He  who  castrates  another,  if  death  ensiie,^  L.  IS.  tit.  8.  P.  7.  [L.  13. 
tit.  8.  P.  7.] 

Justifiable  homicide  is,  when  any  one  kills  another  with  just  reason, 
either  by  defending  himself,  or  revenging  the  injury  (agravio)  done 
to  his  person  or  property  at  the  time  {en  el  mismo  acio)y  LL  2.  and 
3,  tit  8.  P.  7.  [LI.  2.  and  3.  tit.  8.  P.  7.] 

§  6.  Those  who  challenge  to  fig^t  a  duel,  the  person  challenged, 
the  seconds,  those  who  knowingly  carry  the  challenge,  those  who  are 
present  at  a  duel,  and  do  not  prevent  it  themselves,  or  give  informa- 
tion of  it  to  justice,  commit  the  grave  crime  of  duelling  [desafio)^ 
which  is  to  challenge  one  another  to  fight  {emplazarse  para  reftir)^ 
Auto  1.  tit.  8.  lib.  8.  Rec.  [L.  2.  tit.  20.  lib.  12.  Nov.  Rec],  by  which 
the  ancient  laws  respecting  sunmioning  to  combat  {riepio)  were  an- 
nulled and  prohibited  under  heavy  penalties. 

[223]  §7.  Adultery  is  the  crime  which  a  man  commits  knowingly 
{&  sabiendas)f  by  having  intercourse  with  a  married  woman,  or  one 
betrothed  (desposada)  to  another  man,  L.  1.  tit.  17.  P.  7.  [L.  1.  tit 
17.  P.  7.]  The  husband,  the  £either,  the  adulteress,  her  brother,  and 
paternal  or  maternal  uncles,  are  the  legitimate  accusers  of  the  adul- 
terer, while  the  marriage  is  not  dissolved  by  the  sentence  of  the 
church;  and  after  it  is  dissolved,  within  sixty  useful  or  lawful  (utiles) 
days,  L.  2.  tit  17."  P.  7.  [L.  2.  tit  17.  P.  7.]  But  if  the  scandal  were 
great,  any  of  the  town  people  may  accuse  in  the  first  case;  and  in 
the  second  for  four  months  after,^  reckoned  also  usefully  (uiilmente)] 
and  in  case  of  the  husband  dying,  six  months,  reckoned  from  the 
day  on  which  the  adultery  was  committed,  are  allowed  to  prefer  the 
accusation,  L.  3.  tit  17.  P.  7.  [L.  3.  tit  17.  P.  7.]  While  the  married 
persons  are  united,  the  accusation  may  be  preferred  before  the  com- 
petent judge  until  or  within  five  months  from  the  day  on  which 
the  adultery  happened;  and  if  force  was  used,  imtil  thirty  years,*' 

**  And  even  thoa^h  death  should  not  ensue,  obeertes  i\i2adof,  referring  to  L.  13.  tit 
8.  P.  7.  cited,  by  whidi  be  is  supported. 

^  Palaeio$  observes,  that  it  is  not  to  be  inferred  from  this  that  all  are  guilty  of  the 
same  crime,  L.  2.  tit  20.  lib.  13.  Nov.  Rec  says,  that  as  well  they  who  send,  who  receive, 
and  who  carry  the  challenge  with  a  knowledge  thereof,  or  act  as  seconds,  shall  unpardon- 
ably  lose,  for  such  conduct,  all  the  offices,  rents,  and  honors,  which  they  may  hold  from 
the  king,  and  are  incompetent  to  hold  them  in  fbture.  If  the  parties  go  out  to  the  place 
appointed,  although  no  duel  takes  place,  the  principals,  it  would  seem,  are  punishable  with 
death  and  confiscation  of  all  their  property.  All  those  who  witness  the  duel,  and  being 
able,  do  not  prevent  it,  or  do  not  go  to  five  information  to  justice,  are  punishable  with  sue 
months*  imprisonment  and  the  loss  of  the  third  part  of  meir  property.  In  this  erime, 
prescription  does  not  take  place.  There  is  a  distinction  made  by  L.  1.  tit.  20.  lib.  12. 
Nov.  between  the  challenger  and  the  challenged;  but  this  does  not  appear  by  Lr  2.  ibid^ 
which  is  a  much  later  enactment  than  L.  1.    See  both,  and  L.  3.  ibid. 

^  From  the  expiration  of  the  sixty  days  aUowed  the  husband,  d&c  See  L.  3.  tit  17. 
P.  7.  cited. 

37  Palacio$t  after  pointing  out  various  errors  into  which  the  text  has  ^Uen,  with  re- 
ference to  what  is  stated  in  the  laws  of  the  17th  title  of  the  7th  Partida,  which  it  has 
cited,  says,  that  by  L.  2.  tit  19.  lib.  8.  Rec.,  which  is  L.  4.  tit  26.  lib.  12.  Nov.  RecL,  the 
husband  alone  can  prefer  the  accusation  of  adultery,  and  that  he  cannot  accuse  the 
adulterer,  without  accusing  the  adulterer,  nor  ties  versa,  while  they  are  both  living',  re- 
ferring  for  tlie  last  position  to  L.  2.  tit.  20.  lib.  8.  ReCn  which  is  L.  £  tit  28.  lib.  12.  Nov. 
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L  4.  tit  17.  P.  7.  [L.  4.  tit  17.  P.  7.]  In  regard  to  the  person  accused 
of  this  crime,  we  say  that  he  may  avoid  the  prosecution  (eljuicio) 
with  exceptions.  Ist,  If  the  accusation  was  preferred  after  the  above 
mentioned  times,  L.  7.  tit  17.  P.  7.  [L.  7.  tit  17.  P.  7.]  2d,  If  at 
the  first  citation  the  adulteress  should  prove  she  committed  the  offence 
with  the  consent  of  her  husband,"  L.  7.  tit  17.  P.  7.  [L.  7.  tit  17. 
P.  7.]  3d,  If  the  accuser,  be  he  who  he  might,  should  abandon  the 
cause' when  once  begun,  and  afterwards  should  wish  to  continue  it, 
L.  8.  tit  17.  P.  7.  [L.  8.  tit  17.  P.  7.]  4th,  If  the  husband  should 
say  before  the  judge  that  he  does  not  wish  to  accuse  his  wife,  and 
afterwards  endeavor  the  contrary,  L.  8.  tit  17.  P.  7.  [L.  8.  tit  17.  P. 
7.]  5th,  If,  knowing  the  adultery,  he  should  admit  her  into  his  house, 
and  Aould  live  with  her,  L.  8.  tit  17.  P.  7.  [L.  8.  tit.  17.  P.  7.]  6th, 
If  the  husband  accuser  were  of  bad  character  and  habits,*  L.  9.  tit 
17.  P.  7.  [L.  9.  tit  17.  P.  7.]  7th,  If  they  should  accuse  her  of 
adultery,  from  which  she  was  previously  acquitted  for  want  of  proofs, 
but  not  if  it  were  for  a  second  oflFence,  L.  9.  tit  17.  P.  7.  [L.  9.  tit. 
17.  P.  7.]  8th,  If  the  husband  accuses  the  widow  with  whom  ha 
married,  of  adultery  committed  in  the  time  of  the  first  marriage;  be- 
cause having  married  her,  the  accusation  is  presumed  renounced,  L. 
9:  tit  17.  P.  7.  [L.  9.  tit  17.  P.  7.] 

§  8.  In  the  fifth  place  robbery  and  theft  are  public  crimes.  Robbery 
(robo)  is  a  sort  of  offence  (malfetria)  which  falls  between  tbefl  and 
force  or  violence,  ProL  tit  13.  P.  7.  [Prol.  tit  13.  P.  7.,]  that  is  which 
partakes  of  both,*^  and  therefore  when  L.  1.  tit  13.  P.  7.  [L.  1.  tit  13. 
P.  7.]  defines  rapine  (rapina)  saying  that  it  is  robbery  {robo)  which 
men  commit  on  the  property  of  others,  that  is  moveable  or  personal, 
it  means  to  say,  that  it  is  a  theft  committed  with  violence,  in  [  224  ] 
contradiction  to  simple  theft  which  is  not  accompanied  with  violence. 
There  are  three  sorts  of  robbery,  1st,  That  committed  by  soldiers  in 
time  of  war  which  we  call  pillage  {saqueo).  2d,  That  which  is  com- 
mitted  in  a  desert  place,  or  in  a  town  without  lawful  reason  for  doing 
it,  and  under  this  sort  are  comprehended  highwaymen  {salteadoree 
de  eaminos)  or  footpads  and  robbers  in  towns,  against  whom  the 
judges  ought  to  proceed  de  ojicio  whenever  they  know  in  what  town 

See.  The  kw  referred  to  by  the  learned  Professor  in  support  of  his  first  position,  does 
not  seem  to  bear  bim  out  in  its  onqualified  statement.  This  L.  4.  tit  96.  lib.  li!.  Saw, 
fiec.  provides  for  the  mode  of  proceeding  by  Justices,  against  the  concubines  {nuineehtt9\ 
of  the  clergy,  and  against  husbands  who  may  consent  to  their  wives  being  such.  Thk 
lav,  after  declaring  that  no  married  woman,  but  only  a  feme  toU,  can  be  said  to  be  the 
ooocobine  of  a  clergyman,  fi-iar,  &o.  adds,  **  y  que  la  Ud  muger  emwda  no  pueda  $er  d«- 
maudada  en  juieio  m  fuera  de  el^  9alvo  ai  eu  marido  la  quinere  aeuBar,^  which  is  all  it 
states  Dpon  the  subject  But  AnL  Oom,  in  his  tar,  ree,  torn.  3.  cap.  1.  n.  89^  lays  dowa 
the  position  in  the  same  manner  as  the  learned  Professor  has  here  done. 

"  That  is  to  say,  as  Palacioa  properly  obsenres,  if  this  exception  should  be  opposed 
belnre  contestation  of  suit,  and  should  be  proved.    See  L.  7.  tit  17.  P.  7.,  cited. 

>*  And  the  wife  should  allege,  observes  Palaeio8t  this  exception,  before  contesting  the 
sait,  and  should  provp  it    See  L.  9.  tit  7.  P.  7.  cited. 

*  to  which  both  theft  and  violence  intervene,  also  exphiins  Oreg,  Lop.  Gl  1.  oo  proL 
titlXP.7. 
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there  are  any.  The  third  sort  of  robbery  is  that  which  those  commit 
who  assist  in  the  burning  of  any  house,^^  in  the  wreck  or  destruction 
of  any  ship  under  the  pretence  of  succoring  and  affording  assistance. 
These  are  considered  as  persons  guilty  of  violence  {/arzadores)^  by 
L.  3.  tit.  10.  P.  7.^  [L.  3.  tit.  10.  P.  7.] 

Theft  is  an  offence  which  men  conunit  who  take  secretly  (encvbi- 
ertamtnte)  any  movable^  thing  belonging  to  another  without  the 
wifl  of  the  owner,  with  the  intention  of  gaining  the  property  {seftorio) 
or  possession,  or  the  use  of  it,  L.  1.  tit.  14.  P.  7.  [L.  1.  tit.  14.  P.  7.] 
Hence  it  is,  1st,  That  every  thing  stolen  nwist  be  movable,  and  taken 
against  the  will  of  the  owner.  2d.  That  to  constitute  thefiy  it  must 
be  accompanied  with  a  malicious  intention.  3d,  That  it  be  always 
committed  on  the  property  of  another.  4th,  That  it  be  done  with  the 
intention  of  acquiring  the  property,  possession,  or  use  of  the  thing 
which  is  stolen.  From  the  first  principle  it  follows,  1st,  That  if  a 
person  should  take  the  property  of  another  with  the  will  or  consent 
of  the  owner,  or  supposing  he  has  it^^  such  person  does  not  commit 
theft,  L.  1.  tit.  14.  P.  7.  [L.  1.  tit.  14.  P.  7.]  2d,  That  gamblers 
{iahures)y  or  jugglers  {iruanes)^  who  keep  a  gaming  house,  cannot 
complain  of  the  thefts*  committed  against  them  by  the  persons  collected 
there,  it  being  presumed  that  they  have  given  their  consent  to  it  by 
admitting  bad  people  into  their  houses,  L.  6.  tit.  14.  P.  7.  [L.  6.  tit 
14.  P.  7.]  3d,  That  the  taking  of  castles,  cities,  &c.,  is  not  properly 
theft,  but  force  and  violence,  LI.  2.  and  10.  tit.  10.  P.  7.  [LI.  2.  and 
10.  tit.  10.  P.  7.] 

From  the  second  principle  it  is  inferred,  1st,  That  madmen,  per- 
sons insane,  and  minors  often  years  and  a  half  cannot  commit  theft, 
L.  17.  tit  14.  P.  7.  [L.  17.  tit  14.  P.  7.]  2d,  That  persons  under 
twenty  years  ought  to  be  punished  with  lighter  punishment  than 
those  above  that  age,  L.  7.  tit  11.  lib.  8.  Rec^  [L.  1.  tit  14.  lib.  12. 
Nov.  Rec]    3d,  That  what  is  stolen  to  support  hunger,  or  in  a  small 

*(  This,  by  the  laws  of  En^lind,  is  called  arson. 

**  This  law  does  not  refer  to  the  destrojioff  or  planderinjr  vessels,  althooffh  it  treats 
of  arson.  L.  1.  tit  10.  P.  7.,  does  however  apply  to  robbing  or  planderinff  vessels,  as  does 
L.  I.  tit.  13.  P.  7.  See  Oreg,  Lop.  GI.  3.,  on  this  last  law;  and  see  RuneU  on  Crimeo^  2d 
vol.  ch.  13.  p.  1208,  as  to  planderinflf  vessels  in  distress  or  wrecked:  and  ibid^  ch.  44.  p. 
1731,  as  to  destroying  and  damaging  vessels  and  articles  belonging  to  them,  under  thA 
laws  of  England. 

•»  L.  1.  tit  14.  P.  7.,  cited,  says  thefl  cannot  be  committed  of  real  property. 

^  Bat  with  ground  or  foundation  for  so  supposing,  observes  Palaeiot. 

•*  Or  indeed  other  wrong  or  injary  short  of  homicide  or  mutilation  of  limb.  SeeL.  6. 
tit  14.  P.  7.,  cited,  and  Greg.  Lop,  GI.  3.  thereon. 

•«  Patacios  says,  that  by  this  law,  thieves  and  vagabonds  under  twenty  years  of  agr; 
and  women  who  are  vagabonds  and  theives;  and  slaves,  to  whomsoever  they  may  belonfir, 
may  not  be  sentenced  to  the  gallies,  bat  are  to  be  punished  according  to  the  laws  of  the 
kin^rdom.  But  that  by  L.  9.  tit  11.  lib..  8.;  (L.  2.  tit  14.  lib.  12.  Nov.  Rcc);  posterior  to 
L.7.  tit  10.  lib.  8.  Rec;  or  L.  1.  tit  14.  lib.  12.  Nov.  Rec,  cited  in  the  text,  the  punish, 
ment  for  thieves  is  increased;  and  it  is  directed,  that  persons  of  seventeen  years  of  age 
may  be  punished  with  or  condemned  to  the  gallies. 
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qnantity  by  senrants,  ought  not  to  be  punished  as  theft,^  L.  [  22S  ] 
17.  tit.  14.  P.  7.  PL,  17.  tit  14.  P.  7.] 

From  the  third  principle  it  is  deduced,  Ist,  That  he  who  takes  any 
thing  from  an  inheritance  not  yet  entered  upon,  or  appropriated  {here- 
dadyacentt)^  does  not  commit  theft,  but  the  crime  expilaise  hmre* 
dilaiis^  which  is  equivalent  to  an  offence  a  person  commits  in  plun- 
dering {mesar)  the  estate  of  another,  L.  21.  tit  14.  P.  7.  [L.  21.  tit. 
14.  P.  7.]  2d,  That  children  cannot  be  prosecuted,  as  for  theft,  for 
things  which  they  take  belonging  to  their  parents,  although  their  ad- 
visers,  and  aiders  or  abettors,  are  guilty  of  theft,  L.  4.  tit  14.  P.  7. 
[L  4.  tit  14.  P.  7.]  3d,  That  the  same  is  understood  with  respect 
to  what  the  wife  may  take  from  her  husband,  ^  L.  4.  tit  14.  P.  7. 
[L  4.  tit  14.  P.  7.]  4th,  That  the  guardians  cannot  be  accused  as 
tbeives  for  what  they  may  take*^,  from  the  wards  or  minors  under 
their  power  or  guardianship,  because  they  are  as  fathers  and  masters 
of  them;  although  they  shall  not  remain  without  their  just  punish- 
ment, L.  5.  tit  14.  P.  7.  [L.  5  tit  14.  P.  7.] 

From  the  fourth  principle  we  discover,  1st,  That  if  any  thing  is 
carried'  off,  or  taken  away  with  another  design  than  that  of  robl^ry 
or  theft,  as  in  the  case  of  those  who  run  away  with,  or  carry  off  (ro- 
fcw)  women,  theft  is  not  committed,  L.  1.  tit  20.  P.  7.  [L.  1.  tit  20. 
P.  7.]  2d,  That  persons  are  guilty  of  this  crime  who  make  use  of 
the  thing  lent  to  them  {en  comodato)  longer  than  was  agreed  upon,^ 
L  3.  tit  14.  P.  7.  [L.  3.  tit  14.  P.  7.]  3d,  That  those  who,  without 
the  license  of  the  king,  coin  or  manufacture  money,  although  it  may 
be  of  the  same  value  as  the^public  or  legalised  coin,  commit  theft,  by 
reason  of  the  gain  which  they  thereby  make  for  themselves,  and  also 
those  who  counterfeit  any  work  of  gold,  silver,  &c.,  by  the  admixture 
rfanother  metal  of  base  value,  L.  15.  tit  14.  P.  7.  [L.  15,  tit  14.  P.  7.] 
4tb,  Those  commit  theft  who  take  away  the  timber,  pillars,  or  other 

«  L.  17.  tit  14.  P.  7.  nyft,  that  what  b  great  or  petty  UroeDj,  ii  left  to  the  discretioii 
if  the  judge,  to  be  regalated  by  the  consideration  of  the  thing  tiolen,  and  the  peraon  bjr 
aad  from  whom  atolenf    Seo  the  law. 

"  If  a  peraon,  obsenres  Faiacioi,  referring  to  L.  11.  tit.  14.  P.  7.,  cited,  ehonld  take 
away  any  thing  from  an  inheritance  not  accepted,  or  kereneiayaeente  {heredita$  jacenet)^ 
M  it  M  wont  to  be  called,  he  cannot  be  prosecuted  for  the  recovery^of  the  thing,  and  for 
theft,  bol  he  ma^  be  oompelled  to  return  the  thing  with  the  fruits,  and  besides,  the  judge 
■ay  iaflici  on  him  a  corresponding  punishment  for  the  oflbnce.  Thb  punishment,  ac 
esrdtng  to  the  law  cited,  which  is  to  be  imposed  at  the  discretion  of  the  judge,  is  either 
ftfe  years*  banishment,  or  transportation  to  any  island,  or  condemnation  to  hard  labor  for 
a  eertaia  time,  according  to  the  rank  of  tlie  onender. 

*  And  the  same  role  applies  to  slaves  stealing  from  their  owners.  See  L.  4.  tit  14.  P. 
7.,  cited. 

*  Take  is  a  more  appropriate  word  than  iteml,  which  is  made  use  of  in  the  text;  and 
Ifc  S.  tiL  14.  P.  7.,  authorises  the  adoption  of  the  6rst  The  punishment  for  such  spolia- 
tioa  en  the  part  of  the  guardian  is,  by  the  law  cited,  forfcitnre  or  payment  to  the  ward  of 
dbable  the  amoont  of  the  property  so  teken. 

^  Thie  most  be  taken  with  some  limitation  or  qualification:  if  the  borrower  thought  the 
kader  wunld  not  be  angry  with  him  on  account  of  such  extended  use  of  the  thing,  or  if^ 
m  point  of  &ot,  the  lender  should  not  be  angry,  although  the  borrower  miffht  have  thought 
otherwise*  it  will  not  amount  to  theft  The  antmiff  quo  the  thing  was  kept,  would,  per* 
kaps,hetk«pcoper  rule  to  goby  insoohacase.    See  L. 3.  tit  14.  P.  7., cited. 
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materials  of  buildiiig  or  work  bolongiiig  to  another  to  appropriate 
them  to  their  own  use,  L.  1 6.  tit.  14.  P.  7.  [L.  16.  tit.  14.  P.  7.]  5th, 
Persons  also  comtnit  theft^  who  change  the  landmarks  or  boundaries 
of  an  estate  or  town  {termino),  L.  30.  tit  14.  P.  7-  [L.  30.  tit.  14.  P. 
7.]  6th,  That  there  is  tlieft  of  the  thing  itself,  of  the  possession,  and 
of  the  use  thereof.  Theft  of  the  thing  is  committed  by  taking  any 
thing  movable,  whether  it  be  animate  or  inanimate,  LL  19.  and  22. 
tit  14.  P.  7.^  [LI.  19.  and  22.  tit  14.  P.  7.]  The  debtor  who  takes 
away  the  thing  which  he  had  given  in  a  pawn  (enprenda)  to  his  cre- 
ditor commits  theft  of  the  possession,  L.  9.  tit  14.  P.  7.  [L.  9.  tit  14. 
P.  7.]  He  who  uses  a  thing  for  other  purposes  than  those  for  which 
it  was  granted  or  lent  commits  theft  of  the  use,  L.  3.  tit  14,  P.  7.  [L. 
3.  tit.  14.  P.  7.]  Besides  the  distinction  of  theft  into  manifest  and 
occult,  of  which  L.  2.  tit  1 7.  P.  4.  [L.  2.  tit  17.  P.  4.]  s|>eaks,  we  are  ac- 
[226  ]quainted  also  with  that  of  a  simple  and  qualified  {calijicado) 
theft;  the  first  is  made  without  noise  or  violence  (ej/rg9i7o),and  the  se- 
cond with  arms,  fracture  or  breaking^  {quebrantamienlo),  &c.  Simple 
theft  is  distinguished  into  petty  and  great,  according  to  the  quantity  or 
value  (caniidad)j  ^'  of  what  is  stolen;  and  therefore  it  is  left  to  the 
discretion  of  the  judge  to  consider  of  the  quaUty  of  the  thief,  of  the 
thing  stolen,  &c.,  in  order  to  impose  the  punishment  The  action  of 
theft  is  instituted  {se  insiaura)  by  the  owner  of  the  thing  or  his  heir, 
against  the  thief  and  his  accomplices,  L.  4.  tit  14.  P.  7.;^  [L.  4.  tit 
14.  P.  7.]  and  if  there  are  many,  against  each  of  them  in  solidum,  L. 
20.  tit  14.  P.  7.  [L.  20.  tit  14.  P.  7.]  See  LL  10, 11,  and  12.  tit  14. 
P.  7.  [LI.  10,  11,  and  12.  tit  14.  P.  7.] 

Cap.  3.  Private  crimes  are  reduced  to  damage  or  trespass  {dano)^ 
or  to  injury  by  deed,  word,  or  writing  (ityuria)  done  to  an  indivi- 
dual The  damage  or  trespass  (dafto)  is  either  caused  by  men,  or 
by  beasts.^  The  first,  the  Komans  called  damnum  irguria  datum^ 
and  the  second  pauperies.^ 


4*  Palaeios  observes,  timt  it  cannot,  properly  speaking,  be  said  that  they  commit  theft  in 
this  case,  and  quoting'  the  words  of  L.  30.  tit  14.  P.  7.,  tliat  although  a  man  cannot  be 
properly  said  to  commit  theft  in  respect  of  property  which  is  real,  yet  he  commits  an  ofieneo 
which  IS  similar  to  theft. 

^  The  first  of  these  laws  cited,  applies  to  stealers  of  cattle  and  sheep,  &c,  mbign;  and 
the  second  to  man^tealing,  including  slaves,  dec;  this  last  oflSsnoe  is  called  Phgtmm.  See 
both  laws,  19  and  23.  tit  14.  P.  7.,  atcd. 

**  Palacio9  says,  simple  theft  is  that  which  is  attended  with  no  circomstanoe  of  aggra- 
vation; and  qualified  theft  is  that  which  is  so  attended;  and  he  adds,  referring  to  L.  !&• 
tit  14.  P.  7.,  among  other  things,  it  will  be  there  found  that  a  theft  of  any  thing  paonNl 
committed  in  a  church,  is  qualified,  witliout  its  being  necessary  to  make  H  so,  that  tt 
should  be  committed  with  any  noise  or  violence  (esfreirilo.) 

4S  Palaeio$  observes,  that  qualified  theft  will  be  petty  or  grand  according  to  the  quantity 
or  value  of  what  is  stolen. 

*»  The  17th  Ut.  in  here  erroneously  referred  to  in  the  text,  as  also  with  respect  to  tb« 
fi>ur  following  quotations. 

*^  And,  therefore,  says  Palacio$,  the  first  will  be  reckoned  among  crimes,  but  not  the 
second;  for  he  addn,  in  the  words  of  Justinian,^  inU.  Intt,  §i  ^uta,paMp,  fee.  die,  **  JMtf 
eiitm  ontest  animal  injuriam  fecUit  dici,  quodtengu  caret.** 

Palacio$  says,  these  two  offences  {daiio  and  U^uria)^  were,  among  the  Romans  (from 
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§  1.  Damage  or  trespass  {darto)^  is  the  deterioration,  injury,  or 
destraction  which  a  man  suifers  with  respect  to  his  person  or  his 
properly  by  the  fault  (culpa)  of  another,  L.  1.  tit.  15.  r.  7.  [L.  1.  tit 
15.  P.  7.]  There  are  three  kinds  of  dafto\  the  first,  that,  by  reason 
of  which  a  person's  property  or  thing  is  deteriorated  by  being  mixed 
with  the  property  of  another;^  the  second  when  it  loses  part  of  its 
▼alue;  and  the  third  when  it  is  destroyed  or  totally  lost,  L.  1.  tit  15. 
P.  7.  [L.  1.  tit  15.  P.  7.] 

Upon  this,  two  principles  are  founded:  1st,  That  all  damage  caused 
to  the  thing  \en  la  cosa)  ought  to  be  made  good  to  the  owner  of  it  by 
him  who  caused  the  damage.  2d,  That  for  this  purpose  it  is  enough 
that  the  most  trifling  fault  {levissima  culpa)  intervenes. 

From  the  first  principle  it  is  deduced,  1st,  That  the  owner  of  the 
^g,  or  his  heir,  may  institute  this  action,  L.  2.  tit  15.  P.  7.;  [L.  2. 
tit  15.  P.  7.]  and  in  the  absence  of  them,  the  person  enjojring  the 
tBofruct  {usu/ruciuario)j  the  feudatory  {/eudatario)^  the  depositary 
[depontario),  and  the  attorney  {apoderado)^^  &c,  L.  2.  tit  15.  P.  7. 
[L  2.  tit  15.  P.  7.]  2d,  The  mortgagee,  if  damage  be  done  to  him 
m  respect  of  the  thing  which  he  has  in  mortgage  or  pawn,  the  debtor 
not  having  ^rtierewithal  to  pay  him,  L.  2.  tit  15,  P.  7.  [L.  2.  tit  15. 
P.  7.]  4tti,  That  the  heirs  of  him  who  caused  the  damage^  ought  to 
make  it  good,  if  the  suit  were  commenced  before  the  death  of  his 
ancestor  or  devisor  «  L.  3.  tit  15.  P.  7.  [L.  3.  tit  15.  P.  7.] 

From  the  second  principle  it  follows:  1st,  That  the  damage  which 
a  judge  causes  to  a  vanquished  party  by  his  sentence,^  ought  not  to 
be  made  good  by  him,  L.  4.  tit.  15.  P.  7.  [L.  4.  tit  15.  P.  7.]  2d, 
Nor  that  which  an  agent  or  servant  (un  subdito)  causes  by  [  227  ] 
order  of  his  superior,  unless  it  should  be  an  unlawful  thing**  which 
he  ooght  not  to  fulfil  or  execute,  L.  5.  tit  15.  P.  7.  [L.  5.  tit  15.  P.  7.] 
Sd,  That  those  who  commit  an  act  in  a  place  where  people  assemble, 
from  which  damage  may  arise,  are  responsible  for  the  injury  or 
damage  which  may  result  therefrom  to  persons  who  assemble  there, 
as  the  person  who  rides  fast  through  the  streets  (que  c&rre  A  eaballo 
poT  las  calks);  the  bricklayer  who  does  not  give  warning  when  he 


)  oodet  ao  many  laws  were  borrowed  or  taken  £6r  the  conpotition  of  the  ParHda9\ 
two  oT  the  fbar  private  crimes  of  which  Jvitinian  makes  mention  in  §  init.  Jn$L  d9 
OIGf  .  fn€i  ex  del  mmc:  and  for  a  better  imderttanding  of  them,  and  the  actions  for  daman^e 
euMd  by  animal^  he  refers  thereto;  and  to  the  title  of  ditto,  De  Leg.  AfuU:  and  to  Vtn. 
MM,  in  his  reepeotiYe  commentaries  op  the  same.  See  also  Halifax  on  C.  L.,  pw  72.  eh. 
M.  |k  85.  ch.  S.:  also  Wood'e  C.  Z^  p.  35&  4  3.  and  p.  366. 

•  Or,  adds  Falaeum,  by  other  reason,  I*  1.  tit' 15.  P.  7. 
«»8se  L.3.  Ut  15.  P.  7.,  cited. 

*i  Or  by  whoee  order  or  advice  it  was  caosed. 

*  And,  adds  /^slsdse,  ahhoi^h  the  soit  shoold  not  have  been  hegfon  (contested  is 
■aant)  hetan  his  death,  if  the  hetrs  received  any  benefit  from  the  damage  caused  by  hioa 
Ami  whon  tfaey  take,  they  innghi  to  make  restitotioa  to  the  amount  of  such  benefit,  L*  3. 
tiLU.P.7.,ci«ed. 

■  Given  justly  or  rightly  (^feredUmenle,)  says  L.  4  tit  15.  P.  7.,  dted.;  but  otherwise, 
if  Mch  seute^ee  be  wioogfnUy  (tortitermmifUi)  given.  See  the  law  xeferred  to:  but  see 
AppsodizT. 

M  See  L.  4.  tic  15.  P.  7.,  eked. 
Vou  L— 32 
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throws  his  bricks  on  the  ground;  he  who  lops  the  branches  of  a  tree 
on  the  side  of  the  road  without  giving  notice  of  it,  LL  6.  and  25.  tit 
15.  P.  7.  [LI  6.  and  25.  tit  15.  P.  7.]  4th,  Equally  guilty  is  he  who 
sets  traps  {irampas)j  snares  (cepos)^  and  game  traps  (armadijos)^  ia 
roads  (caminos)  or  public  places  from  which  damage  arises  to  the 
passengers;  and  likewise  the  person  who,  taming  a  wild  animal," 
does  not  watch  him  so  as  to  prevent  his  doing  harm,  L.  7.  tit  15.  P. 
7.  [L.  7.  tit  15.  P.  7.]  5th,  The  physician,  sui^eon,  ferrier,&c, 
ought  to  pay  the  damage  which  they  shall  cause  to  their  patient  by 
their  own  fault,  or  for  abandoning  (desamparar)  the  cure,  L,  8.*1  tit 
15.  P.  7.  6th,  Likewise  is  he  bound  to  pay  the  damage  who  puts 
fire  near  straw,  wood,  corn,  or  other  like  thing,  when  there  is  wind, 
L.  10.  tit  15.  P.  5.;  [L.  10.  tit  15.  P.  5.;]  and  the  baker  who  does 
not  take  care  of  the  fire  in  his  oven,  if  by  such  cause  what  he  is  bak- 
ing be  lost  or  destroyed,  L.  11.  tit  15.  P.  7.  [L.  11.  tit  15.  P.  7.] 
7th,  Those  are  also  responsible  for  any  damage^  done  to  merchan- 
dise in  a  ship,  or  other  vessels,  on  board  which  they  are  kept,  who 
shall  do  any  thing  by  which  the  goods  are  deteriorated  or  lost,  L.  13l 
tit  15.  P.  7.  [L.  13.  tit.  15.  P.  7.]  Innkeepers  {mesoneros)  and  others, 
for  the  damage  which  the  things  hung  up  at  their  doors  or  windows 
cause  to  passengers,  L.  16.*^  tit  15.  P.  7.  Barbers  who  venture  to 
shave  in  public,  if  they  should  do  injury  by  wrangling  {par  irope^ 
zar)  with  another,  L.  27.  tit  15.  P.  7.  [L.  27.  tit  15.  P.  7.J  8th, 
*  Lastly,  the  destroyers  of  vines  and  plantations  of  trees,  &c.,  are  very 
guilty  and  deserving  of  punishment,  L.  28.  tit  15.  P.  7.  [L.  28.  tit 
15.  P.  7.] 

As  regards  the  damage  which  animals  cause  to  property  and  to 
persons,  under  the  same  principles,  we  establish,  1st,  That  whoever 
worries  or  terrifies  a  dog,  or  other  animal,  from  which  damage 
arises  to  another,  he  is  bound  to  make  repisrration  for  it,  L.  21.  tit 
15.  P.  7.  [L.  21.  tit  15.  P.  7.]  2d,  That  if  the  wiimal  should  do 
damage  without  the  fault  of  the  person  who  conducts  it,  it  being 
tame,  the  owner  is  obliged  to  pay  the  damage,^  L.  22.  tit  15.  P.  7. 
[L.  22.  tit  15.  P.  7.]  3d,  The~  same  takes  place  with  respect  to  a 
wild  animal,  which,  on  account  of  not  being  properly  kept  should 
do  an  injury  to  any  person,  L.  23.  tit  15.  P.  7.  [L.  23.  tit  15,  P. 
7.]  5th,  In  the  like  manner  shall  be  made  good  the  damage 
caused   by  cattle  or  stock  (ganado)  on  the  property  of  another 


•»  Such  as  bulls,  cows,  &c    See  L.  7.  tit  15.  P.  7.,  cited. 

«  Thie  law  it  erroneooal/  cited  for  L.  9.  tit  15.  P.  7^*  and  see  Oreg,  Lop,  GL  2  and  3, 
00  this  law. 

•7  By  iKirin^  a  hole  or  otherwise.    See  L.  13,  tit  15.  P.  7.,  cited. 

•8  Tliis  law  is  erroneously  cited  for  L.  26.  tit  15.  P.  7. 

<*  But  if  the  animal  should  be  gfoaded  or  proToked  by  a  third  person  to  do  the  daiiiaps, 
iach  person  is  liable,  and  not  the  owner  of  the  animaL  See  L.  2d.  tit  15.  P.  7.,  cited. 
'  ^  And  a  great  deal  more,  adds  Palaeioiy  desiring  reference  to  L.  33.  tit  15.  P.  7., 
cited;  such  as  paying  double  the  amount  of  damage  caused  thereby,  the  ezpen«e  of  earei, 
if  the  injury  be  to  the  person,  damages  for  loss  of  time,  Slc4  it  is  necessary  to  see  tl» 
law  cited  to  ascertain  the  extent  of  liability  of  the  owner  of  the  animal  in  this  < 


Tit  XIX.  ]       Crimea  and  PunisAmenis  in  general  835 

person,  the  same  being  manifest,^^  and  determined  by  the  award 
{6Juicio)y  of  fit  men  {hombres  btienos);  and  i^  this  damage  hath 
been  occasioned  with  a  malicious  intention  on  the  part  of  [  228  ] 
the  owner  of  the  animals,  he  shall  pay  double,^  ll  24.  tit  15.  P. 
7.  [L.  24.  tit.  15.  P.  7.]  This  estimation  of  damages  and  prejlidices 
(pefjuicios)  is  left  to  the  judgment  of  skilful  persons  {ptritos),  if  the 
injury  should  be  caused  to  real  property:  and  in  what  regards  the 
damage  done  by  animals,  attention  must  be  had  to  the  injury  (per- 
juieio)  which  results  to  the  owner  of  the  thing  injured,  distinguish- 
ing the  death  from  the  wound  only,  or  fracture  of  any  limb,^  L.  1& 
tit  15.  P.  7. 

5  2.  Injury  (injuria)  is  the  same  as  dishonor  (deshonra)^  which 
is  done  or  said  to  another  wrongfully  (6  iuerto)y  and  in  contempt  of 
him,  L.  I.  tit  9.  P.  7.  [L.  1.  tit.  9.  P.  7.]  There  are  two  kinds  of 
injiuy,  one  by  wood  (de  palabra)^  and  the  other  by  deed  (de  hecho). 
In  the  first  kind  are  included  the  injuries  which  result  from  libels 
and  defamatory  writings,  L.  3.**  tit  9.  P.  7.  [L.  3.  tit.  9.  P.  7.]  Of 
injury  by  deed**  various  examples  are  found  in  Ll.  4.^  5.  and  6.  tit 
9.  P.  7.  [U.  4.  5.  and  6.  tit  9.  P.  7.] 

Of  injuries  or  libels,  some  are  heinous  (graves)^  and  others  trifling 
[kvea).  Those  which  are  heinous,  are  so  either  in  respect  of  the 
beinousness  (gravedad)  of  the  act  in  regard  of  the  place  where  done 
or  committed,  or  of  the  person  injured  or  libelled,*'  L.  20.  lit  19.  P. 
7.*  [L.  20.  tit  19.  P.  7.]  Trifling  ones  are  all  those  which  do  not 
require  consideration  with  respect  to  these  three  things;  whence 
arises  the  diflScnUy  of  determining  a  certain  or  prescribed  punish- 
ment  for  this  kind  of  crime,  L.  21.  tit  9.  P.  7.  [L.  21.  tit  9.  P.  7.] 

In  order  to  the  libelling  or  injuring  a  person  it  is  necessary  to  prove 
a  determinate  mind  or  intention  (determinado  animo)  in  the  person 
who  libels;  and  therefore  such  not  being  able  to  happen  with  respect 
to  a  minor  of  ten  years  and  a  half  old,  the  madman,  idiot,  &c.  it  fol- 
I0W89  1st,  That  neither  of  them  can  injure  or  libel,  L.  8.  tit  9.  P.  7. 
[L.  8.  tit  9.  P.  7.]  2d,  That  the  judge  who  imprisons  by  reason  or 
virtue  of  his  oflice  does  not  commit  injury,  L.  16.  tit  9.  P.  7.  [L.  16, 
tit  9.  P,  7.]  3d,  Nor  the  minister  who  proposes  any  person  to  the 
king  as  more  capable  than  another  to  exercise  an  office,  L.  19.  tit  9. 
P.  7.  [L.  19.  tit  9.  P.  7.] 

*  It  beinjf  msnifett,  or  the  person  ■Qstainin^  the  injury  heingf  able  to  prove  it;  in 
which  ease,  Uie  damage  ought  to  be  estimated  bj  skilfVil,  respectable  persons;  this  is 
obeenred  by  PaUeim^  who  refers  to  L.  S4.  tit  15.  P.  7. 

^  This  b  in  the  case  the  owner  pat  the  animals  there  knowingly  or  inteiftionally  (jk 
mbiemdd9\  as  sUted  by  L.  S4.  tit.  15.  P.  7.,  cited. 

*>  In  Spain,  says  PttUeio$,  according  to  some  interpreters  or  commentators,  the  dis. 
tinetton  of  L.  18.  tit.  15.  P.  7.,  is  not  observed;  hot  every  damage  which  is  occasioned 
throoffh  the  fault  of  any  one,  is  estimated  or  assessed  by  the  discretion  of  the  judge. 

**  L.  13.  is  erroneously  cited  in  the  text 

*  AHauH  and  battery. 

**  L.  4.  does  not  apply  to  injmria  de  Aedb. 

^  Or,  adds  /VJsftst,  in  respect  of  the  person  who  libels,  or  of  the  UM  itself 

»  See  also  L.  a  tit  25.  Kb.  13.  Nor.  Reo. 
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This  ftcticm  may  be  brought  by  all  persons  injmed  <»r  their  lepie* 
itentatives,^  as  appears  from  the  examples  laid  down  in  LI  8.  9.  10. 
11. 18. 13.  and  23.  tit.  9.  P.  7.;  [LL  8.  9.  10.  11. 12,  13.  and  23.  tit.  9. 
P.  7.]  and  is  at  an  end  or  is  prescribed  after  a  year,  L.  22.  tit  9.  P.  7. 
[L.  22.  tit  9.  P.  7.]  It  is  necessary  to  observe,  that  if  the  injury  is 
done  expressly  to  the  person,  who  is  found  disguised  or  masked,  he 
cannot  complain  of  it;  wherefore  if  a  virtuous  wonaan  or  one  of  good 
character  goes  disguised  with  the  clothes  or  proper  dress  of  a  sftreet 
walker  or  prostitute  (muger  puhUca)^  she  cannot  complain  if  they 
call  her  unchaste;  nor  can  the, clergyman,  if  he  does  not  wear  h» 
[  229  ]  clerical  habits,  complain  to  the  judge  as  a  clergyman,  L.  18» 
tit.  9.  P.  7.  [L.  18.  tit  9.  P.  7.] 

Cap.  4.  The  punishments  common  to  all  these  crimes,  are  those 
which  WOTe  established  by  the  laws  for  the  punishment  of  offences 
{para  castigoy  escarmiento),  L.  1.  tit  31.  P.  7.  [L.  1.  tit  31.  P.  7.] 
Punishment  is  tlierefore  the  compensation  or  satis&ction  {enmienda) 
by  fine  or  punishment  which  the  law  requires  from  oi:  imposes  upon 
any  persons  for  the  offences  they  have  committed,  L.  1.  tit  31.  P.  7. 
[L.  1.  tit  31.  P.  7.] 

§  1.  We  are  only  acquainted  with  two  sorts,  corporal  puni^ment 
by  which  a  man  is  punished  in  his  person;  and  pecuniary^  which 
always  falls  upon  his  property.  Of  these  some  are  called  ordinary 
puni^ments  if  they  are  determined  or  fixed  by  the  laws,  and  those 
Which  are  left  to  the  discretion  of  the  judge  according  to  the  circum* 
8tance»-Qf  the  crime,  are  called  extraordinary  or  arbitrary.    Of  these 

!)pilishments  some  are  lawful,  others  unlawfbl.  Those  which  are 
awful  are  expressed  in  L.  4.  tit  31.  P.  7.  [L.  4.  tit  31.  P.  7.,]  and  are^ 
tfie  punishment  of  the  gallows  or  hanging  (horca)y  strangling  (gar- 
rote),  loss  of  limb  {perdimiento  de  mitmbro\  the  mines  (mifuu),  the 
gallies  {gakras)f  transportation  {dutierros)^  imprisonment  {carceP^ 
hard  labor  in  the  public  works  {obras  publicas)^  infamy  {infamia), 
shame  (verguenza),  and  public  whipping  inflicted  by  the  hangman 

^  PataeiM  8&71,  thii  meanfl,  that  the  acdon  may  be  bratight  hy  those  under  wireee 
power  they  are;  and  that,  ta  at  present,  the  daa^ter.in-law  is  not  under  the  power  </ 
W  atep&ther,  nor  the  ^andobild  under  that  of  the  (prandfkther,  nor  the  gretLUgrrndtMId 
under  that  of  the  great-ffrandfather,  what  is  said  in  L.  9.  tit  9.  P.  7.  respecting  tbeM 
persons,  will  not  hoI<^':  that  it  has  been  already  said,  in  varloas  places,  that  the  married 
•on  is  not  under  the  power  of  his  father.  It  may  be  obsenred,  that  the  actions  hers 
Ireatod  of  do  not  pass  or  descend  to  heirs,  naless  they  should  have  been  instituted  and 
contested  in  the  lifetime  of  the  injured  party,  except  the  injury  were  done  to  the  partr 
during  his  last  sickness,  of  which  he  died,  or  reflected  on  his  memory  after  death,  although 
this  last  may  not  be  considered  as  an  exception  to  the  rule,  hut  as  a  distinct  right  or 
remedy  given  to  the  living  heir.    See  L.  33.  tit  9.  p.  7.  oited. 

^  Pauaeiot  says,  we  are  acquainted  also  with  the  puntshment  of  infamy,  of  which  the 
text  makes  mention  further  on,  and  that  of  •confiscation  of  property  may  be  alao  added. 
But  this  last,  the  Translator  may  he  permitted  to  observe,  will  come  under  the  descriplaoa 
of  pecuniary  punishment  Lardixabal  9obre  lot  Pen.  cap.  5.  p.  152.  divides  punishmeBt 
into  capital,  corporal,  infamous,  and  pecuniary;  the  second  may  be,  however,  said  to 
include  the  first  Outierrex  Prac.  Crim,  3  torn.  cap.  6.  p.  86.  n.  1^  mentions  three  kinds, 
eorooral,  infamous  or  stigmatising,  and  pecuniary.  Wood,  in  his  Intt,  Ote.  IiCID,  p.  334 
book  4.  chap.  4.  reduces  punishments  to  two  sortSi  capital  and  not  capital 
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(de  ozoieM)'^  all  other  punishments  are  unlawftil^  according  to  L.  6. 
tit  31.  P.  7.  [L.  6.  tit.  31.  P.  7.]  It  may  be  added  that  amongst  us 
the  following  and  other  like  punishments,  being  considered  barbarous 
are  obsolete;  the  delivering  up  the  accused  or  culprit  {reo)  to  the  will 
and  power  of  the  injured  party;  burning  alive  unless  for  being  a 
Jew;'^  the  rack  or  torture  on  a  wooden  horse  {el  ecuko)f^  throwing 
the  culprit  among  wild  beasts.  Upon  what  has  been  said  we  esta- 
blish, 1st,  That  the  judges  cannot  mitigate  nor  increase  the  ordinary 
punishments,  except  in  the  cases  which  regard  the  circumstances  of 
the  heinousness  of  the  o£fence,  of  the  sex,  of  the  age,  and  of  the  person 
against  whom  it  is  committed,  L.  8.  tit  26.  lib.  8.  Rec.^'  L.  14.  tit.  2(L 
lib.  8.  Rec  [L.  7.  tit  21.  lib.  12.  Nov.  Rec;]  keeping  in  mind  thaft 
when  the  commutation  of  punishments  takes  place,  it  is  to  be  changed 
mto  that  of  the  gallies,^  L.  8.  tit  11.  lib.  8.  Rec.  [L.  2.  tit  40.  lib.  19. 
Kov.  Rec.]  2d,  That  the  extraordinary  punishment  ought  to  be 
proportioned  to  the  circumstances  of  the  crime,^  L.  7.  tit  31.  P. 
7.  [L.  7.  tit  31.  P.  7.;]  so  that  being  corporal  it  be  that  of  the 

n  One  tort  of  pankhoMiit  ii  omitttd,  which,  for  its  peeoliarity,  thooM  he  meoCiooed* 
EzpoMire  to  the  sun,  ioiim  hoar  in  the  day,  ttripped  Diked,  and  nihbed  over  with  honej* 
in  order  to  he  eaten  or  bitten  by  the  flies.  Seven  sorts  of  panishment  are  set  forth  in  L. 
4.  tit.  31.  P.  7.  vix.:— Ist,  Death,  or  loss  of  limb.  2d,  Condemnation  for  life,  to  work  in 
iraas  in  the  royal  mines,  or  other  works.  3d,  Banishment  or  transportation  for  lif^  to 
•ome  island  or  place,  with  confiscation  of  all  property.  4th,  Imprisonment  in  irons  for 
life;  bat  this  panishment  is  limited  to  slaves.  5th,  Banishment,  or  transportation  for  life, 
without  Gonf^ncation  or  forfeiture  of  property.  6th,  Punishment  of  infamy,  or  deprivation 
of  ofl&oe,  or  prohibition  for  an  advocate  or  attorney  to  practise  for  a  specified  time,  or  for 
IHe.  7th,  Public  whippio|r,  or  condemnation  to  the  pillory;  or  exposure  to  the  son  in  a 
•late  of  nudity,  for  some  hour  in  the  day,  with  the  body  smeared  over  with  honey,  to  be 
1>itteD  by  the  flies,  as  mentioned  in  the  beginnin ^r  of  this  note. 

n  pBlmeim  observes,  that  the  pecuniary  punishment,  which  is  not  here  mentioned,  n 
Bol  milawfal;  and  some  one  of  those  mentioned  in  the  text  ss  lawflil,  however  jost  it 
Biffat  have  been  in  its  origin,  hath  ceased  to  be  in  use,  such  as  the  loss  of  Umb,  and  that 
evea  the  punishment  of  Mndemnation  to  the  gallies  might  be  added,  beeaase  at  present 
tbey  are  not  in  a  state  to  be  used;  and  therefore,  by  the  royal  order,  convicts  are  not 
dcattned  or  sent  to  them.    He  refers  to  the  lost  note  of  this  title.     FufePost 

^  The  Jews  4o  not  appear  to  have  been  a  favored  race  among  the  Spaniards,  if  jodfw 
■leot  may  be  formed  from  their  enactments  respecting  them. 

M  This  word  has  been  translated  as  seen  in  the  text;  for  torture  generally  was  not 
•otirely  oat  of  ose  in  Spain,  when  these  Institutes  were  written.  LardtxahtU^  in  his  work 
Bpoo  panishments,  published  in  1783,  and  which  was  afterwards,  it  is  believed,  soppresnd 
hy  tbe  Inqotsition,  perhaps  for  the  very  reason  about  to  be  stated;  namely,  fur  having 
very  nroperly  inveighed  against  the  absurd  and  useless  inhumanity  of  this  barfaaroos 
aisament,  says,  p.  385.,  with  some  degree  of  apparent  exultation  at  its  almost  disuse,  ss 
JU  wn$mo  tumya  mmy  poems  ecest  en  lo$  iribmnaUs^  dtc;  and  a  similar  ivmark  m 

by  a  humane  Spanish  writer,  on  the  criminal  law  of  Spain,  Ovtiemz,  torn.  1.  p. 

980.  n.  50.  Praetica  Crtm.  published  1804;  who  refers  to  this  very  observation  of  LarJL 
mmkml  in  the  same  spirit:  and  it  was  thought  fit  expresdy  to  repeal  torture  by  Art  303  of 
tbe  Political  Constitution  of  the  Spanish  Monarchy,  proclaimed  in  Cadis,  'l9th  Match, 
1812,  and  reprodaimed  in  March,  1830. 

«  This  law  does  not  apply,  and  the  next  cited  in  the  text  is  not  inserted  in  the  Nmt, 
MUe*  PmUtum^  says,  they  are  both  erroneoosly  cited  for  L.  a  tit  31.  P.  7.,  which 
I,  that  tbe  judges  ought  to  examine  the  circumstances  of  the  offender  and  the 
and,  according  to  wliat  tbey  shall  find,  to  augment,  diminish,  or  remit  tl» 

9*  PmUdM  refers  to  the  Ust  note  msde  by  him  in  the  fbUowing  ti^  which  f  Poil 
-n  This  may  be  virtually  deolaitd  by  L.  7.  tit  3L  P.  7. 
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gallies,  L.  6.  tit  24.  lib.  4.  Rec."  [L.  7.  tit  38.  lib.  19.  Nov.  Rec.] 
Sd,  That  the  punishment  can  be  imposed  only  by  the  competent 
judge  ^or  the  judge  who  has  jurisdiction,  L.  5.  tit  31.  P.  7.  [L 
5.  tit  31.  P.  7.;]  such  amongst  us  for  a  capital  punishment,  being 
the  king,  his  counsellors,  audienciasy  and  inferior  judges,  provided 
that  in  the  excepted  crimes  in  which  there  is  no  appeal,  the  latter 
advise  with  their  superiors  upon  the  sentence,  vide  Matheu  de  re 
criminali  contr.  3.  4th,  That  no  person  ought  to  be  punished  for 
the  meditation  or  contemplation  only  of  crime  unless  it  be  of  treason 
[  230  ]  or  of  notorious  heinousness  (gravedad  notoria)^  L.  2.  tit 
31.  P.  7.  [L.  2.  tit  31.  P.  7.]  5th,  That  the  relations  and  heira 
of  the  o£fender  ought  not  to  partake  of  the  punishment  except  in 
crimes  of  high  treason  {de  laesa  majesiad,)  for  which  the  infuny  or 
disgrace  passes  to  the  children,*^  L.  9.  tit  31.  P.  7.  [L.  9.  tit  31.  P. 
7.]  6th,  That  the  punishment  being  once  decreed,  cannot  be  changed, 
L.  9.  tit.  31.  P.  7.  [L.  9.  tit  31.  P.  7.]  7th,  That  the  punishment 
of  death  must  be  executed  publicly,  L.  11.  tit  31.  P.  7.  [L.  11.  tit 
31.  P.  7.]  8th,  That  every  punishment  must  be  promptly  carried  into 
effect,  unless  it  be  that  of  death  which  is  awarded  to  a  pregnant 
woman,  for  then  her  delivery  must  be  waited  for,  L.  9."  tit  31.  P.  7. 
§  2.  There  is  another  class  of  pecuniary  punishments  which  are 
applied  to  the  FisCj  and  are  called  penas  de  cdmarOy  which  are  not 
carried  into  effect,  until  the  sentence  passes  into  a  thing  adjudged 
(cosa  JHzgada)^  L.  I.  tit  26.  lib.  8.  Rec  [L.  1.  tit  41.  lib.  12.  Nov. 
Rec]  For  the  due  accounting,  &c.  {para  la  buen  cuenta  y  razon,) 
of  these  penalties,  their  recovery  and  application,**  a  receiver  general 
has  been  appointed  who  must  conform  to  L.  8.  tit  6.  lib.  2.;  LI.  20 
and  21.  tit  1.  L.  66.  tit  4.  LI.  1 1.  and  35."  tit.  5.  L.  19.  tit  7.  L.  21.  tit 

^  This  law  does  not  apply.  Palacio$  nys,  L.  6.  tit  24.  lib.  4.  is  erroaeously  cited  in 
the  text  for  L.  6.  tit  24.  lib.  8.,  which  is  L.  3.  Ut  40.  lib.  12.  Nov.  ReCn  aad  does  apply. 
He  refers  to  his  last  note  in  the  following^  title. 

^  Sach  as  treason,  homicide,  and  rape;  when,  by  L.2.  tit  31.  P.  7.,  cited,  if  the  persoB 
meditating  the  offence  proceed,  or  begrin  to  take  steps  towards  effectior  it,  be  is  punisha- 
ble as  thooffh  he  had  completed  the  crime.  But  see  Oreg,  Lop.  &I.  4.  on  this  law. 
Palaeios  refers  to  L.  2.  tit  23.  lib.  8.  Rec,  which  is  L.  3.  tit  21.  lib.  12.  Nov.  Rec  See 
Sd  vol.  Outierrex,  Prac,  Grim,  p.  65.  66.  Slc  c  4.  n.  15.  et  $eq.  Also,  let  vol  ViUmL  p. 
344.  n.  20.,  and  3d  vol.  Villan.  p.  41.  n.  12. 

80  Palaeios  says,  this  is  understood  of  males  grown  up  to  manhood  {varones),  and  that 
Axnedo^  on  L.  2.  tit.  18.  lib.  2  Rec,  even  with  respect  to  them,  limits  the  infamy  to  cases 
only  of  treason  against  the  person  of  the  king  (UB$a  mof^stelts),  or  against  the  common- 
wealth; that  it  is  certain  that  such  laws,  which,  from  a  particular  motive,  are  extended  to 
punish  the  innocent,  ought  to  be  interpreted  or  construed  with  all  possible  fkvor  for  their 
benefit 

w  This  law  is  erroneously  cited  for  L.  11.  ibid, 

tt  For  the  collection  or  recovery  of  tliese  penalties,  their  management,  and  distribution, 
says  /\iZaetof,  there  is  an  instruction  of  the  27tb  December,  1748,  consisting  of  twenty- 
three  chapters  or  articles.  That  by  the  royal  order  of  the  12th  April,  1779,  the  20ih 
chapter  thereof  is  directed  to  be  punctually  observed;  and  by  the  19ih  chapter  of  the 
instrnction  to  corregidors,  of  1788,  they  are  ordered  to  comply  with  what  is  prescribed  by 
the  referred  to  instruction.  Lastly,  that  another  instruction  of  the  16th  July,  1803,  has 
been  published  for  the  government,  administration,  and  benefit  of  the  produce,  or  results 
ef  penalties,  de  C&mara^  as  an  addition  to  that  of  1748,  cited. 

»  L.  35.  tit  5.  lib.  3.  Rec,  is  not  inserted  in  the  Abe.  Bee^ 
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9.  lib.  3.  and  I^  18.  tit  26.  lib.  8.  Rec.,  [L.  10.  tit  41.  lib.  12.  U.  21.  and 
22.  tit  2.  lib.  5.,  L.  11.  tit  41.  lib.  12.,  L.  16.  tit  11.  lib.  7.,  L.  7.  tit 
41.  lib.  12.,  L.  5.  tit  33.  lib.  12.,  L.  7.  tit.  21.  lib.  12.  Nov.  Rec.]  aud 
others  of  the  same  collection. 

§  3.  Punishment  may  cease  by  means  of  the  pardon  of  the  prince 
whose  province  it  is  to  grant  it,  and  not  that  of  the  magistrate,^  LI.  1. 
2  and  3.  tit  32.  P.  7.  [LL  1.  2.  and  3.  tit  32.  P.  7.]  The  pardon  or  re- 
mission of  the  punishment  does  not  take  away  the  right  which  the 
persons  may  have  to  whom  the  property  hath  been  given  up,"  L.  3. 
tit  25.  lib,  8.  Rec.  [L.  3.  tit  42.  lib.  12.  Nov.  Rec]  In  order  to  the 
falidity  of  the  pardon,  it  must  be  signed  and  sealed  by  the  king  and 
twoof  the  council,*^  and  only  comprehends  the  crime  which  it  ex- 
presses; so  that  a  general  pardon  does  not  extend  to  any  particular 
or  special  thing  or  case,  LI.  2.  and  4.  tit  25.  lib.  1.  Rec  [LI.  2  and 
5.  tit  42.  Ub.  12.  Nov.  Rec]  The  act  (curia)  of  pardon  is  not  valid 
if  a  sentence  hath  been  passed  for  any  crime,  and  it  makes  no  men- 
tion of  it,  L.  2.  tit  25.  lib.  8.  Rec.  [L.  2  tit  42.  lib.  12.  Nov.  Rec] 
Pardons  are  regularly  granted  on  Good  Friday,  and  not  more  than 
twenty  can  be  granted  in  each  year,  L.  2.  tit  15.  lib.  8.  Rec  [L.  2. 
tit42.  hb.  12.  Nov.  Rec] 

^  The  coQDcil,  chancerict,  and  audieneia*^  says  Palaeios,  grant  also  pardons  in  tlieir 
mits  to  the  prisons,  in  the  name  of  the  sovereign;  but  their  powers  with  respect  to  theso 
Tisita,  and  pardons  are  reduced  to  discharging  {dar  libertad)^  or  enlarging  on  bail  {amp- 
Utr  U  careeUria),  persons  imprisoned  bj  the  royal  ordinary  jurisdiction,  except  it  be  for 
crimes  which  his  majesty  is  wont  to  except  in  acts  of  general  pardons:  be  refers  to  Qmti' 
met  Prae.  Critn,  torn.  1.  c  11.    See  ibid,  n.  17  and  18.  p.  338. 

^  That  is,  the  pardon  does  not  affect  the  rights  of  third  persons. 

*  See  GuiierrtM,  1st  toI.  c.  4.  p.  329,  el  teq,,  respecting  matters  connected  with  Ihts 
fnbjecL    See  also  Prsmso  in  CI.  17.  Order  in  Council,  Appendix  F. 
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TITLE  XX- 

OP  THE  PROPOHTION  WHICH  THE  LAWS  OF  SPAIN  ESTABLISH  BETWESH 
CRIMES  AND  PUNISHMENTS. 

[231  ]  In  proportion  to  the  heinousness  (gravedad),  th«  malice,  and 
the  circumstances  of  the  crimes,  our  laws  have  imposed  corresponding 
punishments,  a  statement  of  which  is  communicated  in  this  title, 
forming  a  catalogue  thereof  in  alphabetical  order;  but  it  is  proper  to 
observe,  that  practice  has  altered  the  punishments  in  many  of  them. 

Jldvocates^  who  do  not  practise  or  pursue  their  profession  accord- 
ing to  law,  or  are  guilty  of  falsehood  and  malice^  pay  all  the  damages 
and  prejudices  they  may  cause  to  the  parties,  b^des  double  the 
amount.  L.  6.  tit.  16.  lib,  2.  Rec  [L.  9.  tit.  22.  lib.  5.  Nov.  Rec.] 

JlduUery^  the  woman  who  commits  it  ought  to  be  whipped  pub- 
licly (azoiada)j  and  shut  up  in  a  monastery  with  the  loss  of  her  doie 
and  arras;  and  the  adultery  being  followed  with  flight  from  her  hus- 
band's house,  she  also  loses  her  ganancial  property,  L.  5.  tit.  20.  lib. 

1  The  adfocate,  says  Palaeio§^  who  shall  ag^ree  with  his  client  to  receire  part  of  the 
thinff  in  dispute,  or  sued  for,  ought  to  he  deprived  of  office,  as  infamous,  L.  14.  tit  6.  P. 
3.,  that  he  who  shall  make  any  discovery  to  the  adverse  party,  and  in  prejudice  of  bis 
own,  and  he  who  shall  knowingly  allege  or  cite  false  laws,  ought  to  be  banished  for  life 
to  some  island,  and  forfeit  all  his  property  in  fiivor  of  his  relatione;  and  if  he  aheoM  not 
'  have  any  within  the  third  degree,  in  favor  of  the  king,  LI  1  and  6.  tit  7.  P.  7.  That  by 
the  law  of  the  RecopUmcumy  and  according  to  the  one  which  the  text  cites,  the  advocate, 
who,  by  his  malice,  fault,  negligence,  or  unskilfulness,  shall  occasion  damage  to  his 
dients,  is  bound  to  make  it  gooid  to  them,  and  to  pay  double  the  amount  besides;  althooffh 
this  penalty  of  paying  double  the  amount  is  not  in  practice.  That  the  advocate  woo 
shall  recapitulate  what  is  already  written  in  the  process,  ought  to  pay  600  maravedis,  L. 
4.  tit  16.  lib.  2.  Rec:  or  L.  1.  tit  14.  lib.  lU  Nov.  Rec.  That  in  practice,  they  are  alio 
idmonished  and  fined,  Slc^  according  to  their  excesses  and  defects. 

s  B?  L.  15.  tit  17.  P.  7.,  says  Paloctos,  the  adulterer  was  punished  with  death,  and 
the  adulteress  with  whipping  {axoUs),  and  reclusion  (in  a  monastery),  and  loss  of  ddi 
and  aruii.  That  bv  L.  1.  tit  20.  lib.  &  Rec,  which  is  L.  1.  tit  28.  lib.  12.,  Nov.  Re&, 
both  of  them,  and  their  respective  property  (if  they  have  no  children;  ought  to  be  pboed 
in  the  power  of  the  husband  to  do  what  he  shall  please  with  them;  but  that,  at  present, 
the  punishment  is  reduced  to  banishment,  or  confinement  in  a  house  of  correction  (^re* 
•tdto),  as  regards  the  adulterer;  and  reclusion  (confinement  in  a  monastery,)  as  regards 
the  adulteress.  That  as  respects  the  relations,  it  was  never  permitted  them  to  kiU  the 
adulterers  as  the  text  erroneously  cites;  that  it  is  onl^  the  fiither  who  may  kill  with 
impunity  his  daughter  guilt?  of  adultery;  but  for  this  it  is  Dccessary  that  he  find  her 
committing  the  Multery  in  hb  house,  or  in  that  of  his  son.in-Iaw,  and  that  he  kill,  at  the 
■ame  time,  the  adulterer,  L.  14.  tit  17.  P.  7.  That  the  text  also  erroneously  citra  L.  5. 
tit  20.  lib.  8.  Rec,  in  support  of  what  it  advances.  That  what  L.  7.  tit.  2.  fibw  3.  Fuen 
Real,  says,  is,  that  the  woman  loses  her  arrat  if  she  goes  away  from  the  house  with  the 
design  to  commit  adultery,  although  it  may  not  be  proved  nor  effectuated  through  any 
impediment  See  also  what  L.  15.  tit  17.  P.  7.,  says  with  respect  to  this  last  case;  and 
•ee  also  Oreg.  Lop.  Gl  1.  L.  14.  tit  17.  P.  7.,  with  respect  to  what  is  said  above,  as  to  a 
fiOher  being  permitted  to  kill  his  daughter,  when  taken  in  adultery. 
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8.  Rec^  [L.  5.  tit  28.  lib.  12.  Nov.  Rec.]    The  man  ought  to  be 
banished,  for  the  punishment  of  death  imposed  by  L.  15.  tit  17.  P. 

7.  has  been  mitigated    At  present,  the  laws  which  permitted  rela- 
tions to  kill  the  adulterer  are  obsolete. 

SoreererSy  and  persons  practising  witchcraft ^  suffer  the  punish- 
ment  of  transportation/  LI.  6.  7.  and  8.  tit.  3.  lib.  8.  Rec.  [LL  2.  and 
3.  tit  4.  lib.  12.  Nov.  Rec.]  7\imulttious  meetings'  (asonadas), 
assemblies  of  troops  {apellidos)y  factions  (bandos)^  parties  (parcia^ 
Udades),  revolts  {levantamientos)j  &c.,  are  prohibited  under  penalty 
of  transportation,  and  of  death  for  the  third  offence,  L.  6.  tit  15.  lib. 

8.  Rec.  [L.  8.  tit  12.  lib.  12.  Nov.  Rec.] 

Jlssodaiions  {aj/untamientos)y  emd  leagues  (ligas),  kcmo  cor- 
poratbn  or  council,  nor  other  persons  can  form  them,  L.  1.  tit  14. 
fib.  8.  Rec  [L.  1.  tit  12.  lib.  12.  Nov,  Rec.,]  not  even  under  the 
pretext  of  cabildos  or  societies  (cofradias),  except  those  already 
formed  with  royal  permission,  L.  3.  tit  13.  lib.  8.  Rec  |^L.  12.  tit 
12.  lib.  12.  Nov.  Rec;]  also  those  of  ecclesiastics  are  prohibited,  L.  5. 
tit  14.  lib.  8.  Rec  [L.  3.  tit.  12.  lib.  12.  Nov.  Rec,]  and  those  of 
students  which  are  called  factions  {bandos),  L.  1.  tit  7.  lib.  1.  Rec 
[L.  4.  tit  12.  lib.  12.  Nov.  Rec] 

Pimps  (alcahuetes).  The  punishment  of  one  hundred  stripes 
{azotes)y  and  ten  years'  condemnation  to  the  gallies  ought  to  be 
ioflicted  upon  them  for  the  first  offence;  for  the  second,  stripes  and 

s  See  L.  15.  tit  17.  P.  7.,  which  it  roesnt  to  he  cited. 

4  Sorceren,  ^Jtc*  Falaeitu  nys,  the  lawt  which  the  text  cites  do  not  impoee  the  penaItT 
ef  trauportitioo  or  haoithment  ae  it  there  said,  bat  that  of  death;  but  that  of  death 
beiof  so  rifforoos  a  ponishoient,  says  Vixeayno  in  his  Codigo  CrinUtudt  1  paL  adtstiMf, 
mmm.  15.,  the  costom  of  the  tribonais  hath  moderated  it  into  that  of  whipping  {axoU9yt 
aad  being  oorered  with  feathers  and  crowned  with  a  cap  as  a  mark  of  infani?  or  dia- 
paoe  (€mplumado9  y  eneonxado§).  See  Sd  roL  Outierrex  Prae.  Criminal^  p.  22.  n.  96; 
It  is  there  said,  with  reference  to  the  author  quoted  bj  Palacio9^  that  the  punishment  of 
whipping  is  inflicted  on  men,  and  that  of  feathering  and  crowning  on  women  guilty  of 
the  practice  of  sorcery,  See. 

*  PaUeU$  says,  under  this  term  is  understood  every  commotion  or  insurrection.  That 
the  Prugmaika  of  17th  April,  1774,  L.  5.  tit  11.  lib.  12.  Not.  Rec,  which  points  out  to 
the  judges  the  mode  of  proceeding  when  they  happen,  orders  the  imposition,  in  such 
cases,  w  the  punishments  which  the  laws  determine,  without  saying  what  laws  these 
are;  that  there  are  Tarious  laws  which  treat  of  this  matter,  and  by  them  regard  is  had  to 
the  person  against  whom  the  offence  is  directed,  the  mode  and  circumstance  which  inter- 
Tsoe,  with  aU  that  accompanies  it;  and  that  thus  shall  the  ofiender  be  poniahed,  some- 
times by  death,  with  confiscation  of  property;  at  others,  with  the  gallies;  at  others, 
with  banishment  or  transportation;  and  for  the  most,  not  to  mention  all,  as  Axetedo  on 
Lb  1.  tit  15.  lib.  8  Rec  (not  in  Nor.  Rec.),  by  an  arbitrary  punbhment  on  the  part  of  the 
stftereign,  to  whom  an  account  shall  be  given  according  to  the  same  law.  That  the  said 
PrmgwtMtiem  of  1774,  directs  these  causes  to  be  instituted  or  formed  by  the  ordinary 
JM^gea,  according  to  the  rules  of  law,  advisin|^  upon  their  sentences  with  the  courts  Del 
Crimun  or  De  Cmrte,  of  their  respective  districts;  or  with  the  oouneil,  if  necessi^ 
requires  it  He  refers  to  L.  3.  tit  19.  P.  2.;  to  LI.  16.  and  17.  tit  26.  P.  2.;  LI  1.  and  2. 
tH.  2.  P.  7.;  LI.  2.  and  a  tit  10.  P.  7^  L.  1.  tit  7.  lib.  1.  Rec;  some  laws  of  tit  ^4.  lib. 
a.  Rec;  and  of  tit  15.  lib.  8.  ibitU  He  concludes  by  stating,  that  an  Attt.  Accord,  of  5th 
May,  1766,  L.  3.  tit  U.  Lib.  12.  Nov.  Roc  says,  among  other  tliinn,  that  those  who 
sboold  commit  thb  crime,  on  suffering  the  punishment  of  the  law,  shall  be  marked  as 
cseoiies  of  their  country,  and  their  memory  shaU  be  infamous  to  all  civil  efieeta,  and  the 
guilty  oooseqoenoes  shall  follow  without  prescriptioQ  or  limitatioii  of  time 
Vou  L— 33 
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[  232  ]  perpetual  condemnation  to  the  gallies,  although  they  may 
be  under  twenty  years  of  age,  LI.  5.  and  10.  tit  11.  lib.  8.  Rec.  [ll 
2.  tit  27.  lib.  12.  Nov.  Rec  ,3  and  for  the  third  the  penalty  of  dealh,* 
L.  4.  tit  11  lib.  8.  Rec.  [L.  1.  tit  27.  lib.  12.  Nov.  Rec]  These 
punishments  include  husbands  who  consent  to  the  prostitution  of 
their  wives,  L.  9.  tit.  20.  lib.  8.  Rec.  [L.  3.  tit.  27.  lib.  12.  Nov.  Rec] 

Concubinage  (amancebamienfo).  The  married  man  who  lives 
in  concubinage  with  a  single  woman,  is  obliged  to  endow  her 
(dot aria)  in  the  fifth  of  his  property  to  the  amount  of  1000 
maravedis,  L.  5.  tit  19.  lib.  8.  Rec  [L.  1.  tit  26,  Hb.  12.  Nov.  Rec.;] 
and  if  she  is  married,  he  forfeits  the  half  of  his  property,  L.  6.  tit 
19.  lib.  8.  Rec.  Ll.  1,  2,  3  and  4.  tit  19.  lib.  8.  Rec.  and  L.  4.  tit  19. 
lib.  8.  Rec^  [L.  2.  tit  26.  lib.  12.  Nov.  Rec.  Ll.  3,  4  and  5.  tit  26. 
lib.  12.  Nov.  Rec.,]  speak  of  the  concubines  of  the  clergy. 
'  .drms  prohibited.  No  person  can  carry  pistols,  blunderbusses 
{trabuco8)y  which  are  not  a  yard  long,  daggers  {d<tgas)y  poniards 
{puftates)y  &c.,  under  penalty  of  six  years'  condemnation  to  the 
mmes  if  he  is  a  plebeian,  and  if  he  be  a  nobleman,  six  years'  im- 
prisonment (de  presidio)  Pragmatica  de  29  Mril^  1761.  [L.  19.  tit 
19.  lib.  12.  Nov.  Rec]  Nobles  may  make  use  of  horse  pistols 
(pistoias  de  arson).  To  coachmen  and  footmen,  the  use  of  the 
sword  is  forbidden  under  penalty  of  ten  thousand  maravedis,  and 
one  year's  transportation,*  L.  26.  tit  23.  lib.  8.  Rec®  See  Ll.  16, 
17, 18  and  19.  tit.  23.  lib.  8.  Rec  [Ll.  5  and  6.  tit  19.  lib.  12.  Nov. 
Rec] 

Faro  banks  are  prohibited,  j3uto  4.  tit  7.  lib.  8.^®  [Nota  7.  tit  23. 
lib.  12.  Nov.  Rec] 

Bigamists  are  punishable  with  two  hundred  stripes,  and  ten  years' 
condemnation  to  the  gallies,  L.  8.  tit.  20.  lib.  8.  Rec"  [L.  9.  tit  28. 
lib.  12.  Nov.  Rec] 


*  PaUuioi  fays,  that  practice  has  reduced  the  panishments  mentioned  in  the  laws  cited 
by  the  text  (o  exposing  such  offenders,  if  men,  to  public  disgrace,  with  a  crown  or  cap 
of  disgrace  (eoroza);  and  if  the  husband,  with  horns;  and  if  women,  to  being  feathered 
(empluinadas);  and  afterwards,  the  former  are  punished  with  more  or  fewer  years  of 
imprisonment  (^ />resi<^to);  and  the  last  with  confiuementin  the  cloister  of  San  Fernando. 
Bv  the  law  of  the  Partidaty  he  who  for  money  was  the  pimp,  or  procured  the  prostitution 
of  his  wife,  or  of  other  married  woman,  virgin  or  nun,  or  widow  of  good  character,  was 
liable  to  suffer  death,  L.  2.  tit  27.  P.  7.;  this  last  law  cited  by  the  Learned  Professor  does 
not  apply. 

7  This  law  is  not  inserted  in  the  Nov.  Rec. 

8  PatacioM  refers  upon  this  subject  to  royal  orders  of  29th  September,  1791,  September, 
1760,  and  3d  March,  1774;  also  to  his  last  note  in  this  title. 

•  This  law  is  not  inserted  in  the  Nov.  Ree.  In  the  edition  of  Palacios^  L.  20.  tit  23. 
lib.  8.  Rccn  ia  cited. 

10  See  also  L.  15.  tit  23.  lib.  12.  Nov.  Rec. 

ii  Into  public  disgrace  {verguenxa  publica)^  one  and  ten  years  condemnation  to  gallies. 
Sdb  also  U.  6,  7,  8,  and  10.  tit.  28.  lib.  12.:  and  see  also  L.  16.  tit  17.  P.  7..  which  is 
altered  by  L.  8.  tit  28.  lib.  12.  Nov.  Rec,  with  respect  to  the  mode  of  punishment,  and 
.his  punishment  is  extended  by  L.  9.  ibid.^  cited  in  the  text  Palaciot  says,  in  the  case 
of  the  woman  being  cognisant  of  the  first  marriage  of  the  man,  her  punishment  is  ban.  , 
ishment  or  confinement  in  a  monastery. 
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Blasphemers  of  God  and  the  most  holy  Virgin  {Maria  Santisima). 
Their  tongues  are  cut  out,  and  they  are  to  receive  one  hundred  stripes, 
if  the  crime  be  committed  in  the  court  (cor/c),  and  if  out  of  it,  their  ^ 
tongue  is  to  be  cut  out,  and  one  half  of  their  property  confiscated," 
L  2.  tit  4.  lib.  8.  Rec.  [L.  2.  tit.  5.  lib.  12.  Nov.  Rec.] 

Blasphemers^  of  the  king.  If  they  have  children,  half  of  their 
property  is  to  be  confiscated ;  if  they  have  none,  they  forfeit  the  whole ' 
of  it,  deducting  the  debts  due  by  them,  rfo/c,  &c,  L.  3.  tit  4.  lib.  8. 
Rec.  and  L.  16.  tit  26.  lib.  8.  Rec.  [L.  2.  tit  1.  lib.  3.  and  L.  5.  tit  17. 
lib.  7.  Nov.  Rec.;]  and  besides,  they  suffer  ten  years'  condemnation 
to  the  gallies,  L.  7.  tit  4.  lib.  8.  Rec."  [L.  7.  tit  5.  lib.  12.  Nov.  Rec] 

Drunkard  (boracho).  He  who  in  this  state  kills  another,  is  pun- 
ishable with  five  years*  transportation,  L.  5.  tit  8.  P.  7.  [L.  5.  tit  8. 
P.7.] 

Gaming-houses  and  tables  are  prohibited  under  the  pen-  [  233  ] 
allies  set  forth  in  .Sut.  2.  and  3.  tit  7.  lib.  8.  Rec.  [Notas  4.  and  5.  tit 
23.  lib.  12.  Nov.  Rec] 

He  who  makes  or  breaks  a  hole  or  place  in  any  house  (el  que 
forada  alguna)  by  which  a  man  may  enter  to  commit  a  burglary  or 
offence  (4  hacer  maleficio)^  forfeits  half  of  his  property  for  the  use 
of  the  fisc  {para  la  cdmara),  L.  6.  tit  26.  lib.  8.  Rec  [L.  9.  tit  15. 
lib.  12.  Nov.  Rec] 

Soads  and  Streets.  He  who  stops  them  up,  or  obstructs  them, 
pays  a  fine  to  the  crown  {cdmara)  of  one  hundred  maravedis,"  L.  5. 
tit  26.  lib.  8.  Rec  [L.  1.  tit  35.  lib.  7.  Nov.  Rec] 

Gelder,  a  person  who  castrates  another.     Vide  Homicidia. 

Smugglers  {contrabandistas)  incur  the  punishment  set  forth  in 
^uio^  6.  and  9.  tit  8.  lib.  9.  Rec  [L.  2.  tit  19.  lib.  9.  Nov.  Rec],  and 

■  See  all  the  Laws  of  tit  5.  lib.  12.  Nov.  Rec  PalacioSt  afler  stating  the  certainty 
of  the  commission  of  this  crime,  and  of  unlawful  swearing,  laments  that  neither  the 
pnnishmeDts  prescribed  by  (he  laws  (a  sample  of  which  is  given  in  L.  2.  tit  5.  lib.  12. 
Nor.  Rec,  cited  in  the  teit),  nor  others  more  mild  are  inflicted.  The  fair  andwer  that 
might  be  given  to  this  lamentation  of  the  learned  Professor  is,  that  the  extreme  severity 
of  these  laws  defeats  their  own  object,  and  secures  a  sort  of  Impunity  for  the  commissioa 
of  sach  offences. 

^  This  word,  it  may  be  permitted  to  remark,  is  generally  confined  to  designate  those 
who  speak  impiously  or  irreverently  of  God;  and  it  is,  therefore,  a  species  of^blaspbemy 
to  apply  it  to  libellers  of  the  king,  or  any  human  being.  Those  of  the  superior  class, 
guilty  uf  the  alleged  offence,  says  Palacioa,  are  immediately  arrested  and  sent  to  the  king, 
or  an  account  may  be  given  to  him  of  the  fact,  in  order  that  he  may  order  the  infliction 
o<  the  deserved  punishment;  and  if  of  another  class,  they  forfeit  all  their  property,  if  they 
Ittve  DO  children;  and  if  they  should  have  any,  they  lose  the  half:  he  refers  to  L.  3.  tit  4. 
UK  a  Rec  (L.  2.  tit  1.  lib.  3.  Nov.  Rec) 

M  jpslodos,  properly,  observes,  that  this  law  only  relates  to  blasphemy  against  God, 
which  is  our  understanding  of  the  word;  and  he  adds,  that  L.  16.  tit  26.  lib.  8.  Rgc;  (L. 
5.  tit.  17.  lib.  7.  Nov.  Rec),  also  cited  in  the  text,  does  not  treat  of  the  subject  The  law 
quoted  in  the  edition  of  the  text  by  the  learned  Professor,  is  L.  16.  tit  1 6.  (not  tit  26.) 
JjK  8.  Rec:  now  there  is  no  such  law  as  that  referred  to  by  the  learned  Professor;  L.  9. 
bokig  the  last  kw  in  the  title  and  Book  so  referred  to. 

*^  And  besides,  adds  Paiaeiot,  referring  to  the  law  cited  in  the  text,  must  remove  or 
alMte  the  obstruction  or  nuisance  at  his  own  cost 
'  **  This  nUo  is  not  inserted  in  the  Nov,  Rec. 
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by  a  decree  of  10th  December ^  1760,  that  of  imprisonment  (de  pre- 
sidio) and  loss  of  office;  as  likewise  those  who  make  use  ot  rappee 
snuflf  (tabaco  rap6)y  Instruct,  de  22  JuliOj  1761." 

•Associations  (cofradias)  of  officers  may  not  be  formed,  under  pen- 
alty of  ten  thousand  maravedis  for  each  offender,  and  transportation 
for  one  year,  L.  4.  tit  14.  lib.  8.  Rec.  [L.  13.  tit.  12.  lib.  12.  Nov.  Rec] 

Dice  (dados)  may  not  be  made  nor  sold  in  the  kingdom;  and  no 
one  may  play  at  them,  imder  pain  of  trsuisportation  for  five  years;  a 
fine  of  two  hundred  ducats  if  the  deUnquent  is  an  hidalgo;  and,  if  a 
plebeian,  of  one  hundred  stripes,  five  years'  condemnation  to  the 
gallies,  and  a  fine  or  forfeiture  of  thirty  thousand  maravedis,^  L.  13. 
tit.  7.  lib.  8.  Rec.  [L.  11.  tit.  23.  lib.  12.  Nov.  Rec.,]  which  increases 
the  punishment  prescribed  by  L.  7.  tit  7.  lib.  8.  Rec.  [L.  6.  tit  23. 
lib.  12.  Nov.  RecJ 

Defrauders  of  royal  rents  (d^raudadores  de  rentes  reales).  He 
who  impedes  their  recovery,  or  aids  in  this  impediment  (embarazo), 
i^  punishable  with  death,**  L.  1.  tit  8.  lib.  9.  Rec.  [L.  7.  tit  15.  lib. 
12.  Nov.  Rec.]  If  any  one  hinders  the  obtaining  {sacra)  a  pledge 
or  security  (prenda)  from  the  debtor  of  the  king,  he  is  punishable 
with  a  year's  transportation,  and  subject  to  the  payment  of  four  times 
the  amount  of  the  expenses,^  L.  4.  tit  8.  lib.  9.  Rec.  [L.  6.  tit  31. 
lib.  11.  Nov.  Rec] 

Duel  or  challenge  {desafio).  He  who  sends  a  challenge  forfeits 
his  property,  L.  10.  tit  8.  lib.  8.  Rec.  [L.  1.  tit  20.  lib.  12.  Nov.  Rec] 
As  to  what  relates  to  the  act  of  goin*  out  to  fight  or  fighting,**  ((U 
reftir)j  it  is  prohibited  with  the  punishment  of  death,  forfeiture  of 
property,  &c.,^  L.  1.  tit  8.  lib.  8.  Rec.  [L.  2.  tit  20.  lib.  12.  Nov.  Rec.;] 
See  Pragmat.  2S.  Abril,  1757. 

Person  excommunicated  {descomulgado).  For  being  so  thirty 
days,  he  is  obliged  to  pay  six  hundred  maravedis;  and  if  he  should 
be  so  during  six  months,  he  must  pay  six  thousand  maravedis;  and, 
after  that,  one  hundred  maravedis  for  each  day,  and  be  banished 
[  234  J  from  the  place,  under  pain,  in  case  of  returning,  of  confisca- 
tion of  his  property,*'  L.  1.  tit  5.  lib.  8.  Rec.  [L.  5.  tit  3.  lib.  12.  Nov. 
Rec] 

17  PaLadM  refers  to  the  royal  etdula  of  8th  June,  1805,  at  groveming  on  this  sabject 

>8  And  the  houses  in  which  games  of  dice  are  played,  are  declared  forfeited.  See  Z*. 
11.  tit.  23.  lib.  12.  Nov.  Rec.,  cited  in  the  text;  also  L.  15.,  ibid. 

»  L.  7.  tit  15.  lib.  13.  Nov.  Rec,  cited,  adds  to  this  forfeiture  of  property. 

M  Besides  payment  of  the  amount  of  the  taxes,  respectinfjf  which  the  resistance  or 
hindrance  was  made.  Palacioa  observes,  that  the  royal  eedula  of  8th  June,  1805,  is  whal 
g^overns  on  this  subject  of  the  text:  he  refers  previously  to  L.  19.  tit  8.  lib.  9.  Rec,  L.  1. 
tit.  19.  lib.  9.  Nov.  Rec,  as  containing  various  degrees  of  punishment,  with  reiercnioe  to 
the  circumstances,  for  such  offence. 

31  This  may  be  thought  a  liberty  with  the  text,  but  it  is  the  language  or  sense  of  L.  SL 
tit  20.  lib.  12.  Nov.  Rec,  cited. 

52  See  note  s^,  p.  228.  ante, 

53  The  law  cited,  says  half  of  his  property.  Palacios  adds,  that  these  penalties  men- 
tioned in  the  text  are  incurred  when  excommunication  were  by  denunciation  of  the 
church,  and  the  sentence  published  and  not  appealed  from,  or  the  appeal  not  continued 
or  prosecuted. 
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D^oraiion  or  debauchment  of  a  maid  {desjloro  de  doncella 
hones/a).  The  debaucher  {desflorador)  is  obliged  to  endow  her 
(dotarlo)^  or  to  marry  her,  L.  1.  tit.  19.  P.  7."  [L.  1.  tit  19.  P.  7.] 
In  practice  some  discretionary  punishment  is  added,  according  to  the 
circumstances.  If  the  offence  is  committed  in  an  uninhabited  place 
(dtsplobado)y  he  is  punishable  with  death,  L.  3.  tit.  2.  P.  3.;**  which 
practice  is  commuted  into  imprisonment  {presidio),  condemnation  to 
the  mines,  &c.,  according  to  persons  and  cases.  The  violation  of  a 
mm  (monja),  although  only  attempted,  is  punished  with  death,*  L. 
2.  tit  19.  P.  7.*'  [L.  2.  tit  19.  P.  7.] 

The  receiver  or  concealer  {encubridor)  of  heretics  forfeits  the' 
house  or  place  in  which  he  receives  or  conceals  them;  and  if  it  is 
hired,  he  is  bound  to  pay  ten  pounds  of  gold  to  the  crown  (cdmara), 
and  not  having  wherewithal  to  pay,  he  must  be  punished  with  stripes 
(azotes),  L.  5.  tit  26.  P.  7.  [L.  5.  tit  2Q.  P.  7.;]  and  in  case  of  pro- 
tecting them,**  he  must  be  banished  from  the  dominions  of  his  majesty, 
L  6.  tit  26.  P.  7.  [L.  6.  tit  26.  P.  7.] 

Receivers  of  cattle  stealers  are  punishable  with  ten  years'  trans- 
portation, L.  19.  tit  14.  P.  7.  [L.  19.  tit.  14.  P.  7.] 

«  T^  1.  tit  19.  P.  7n  citod,  does  not  declare  what  i«  set  forth  in  the  text 

»  L.  3.  tit  2.  P.  3n  cited,  does  not  apply. 

«  L.  2.  tit  19.  P.  7.,  does  not  state  what  is  here  set  forth  in  the  text 

^  Ptdaeum  observes,  that  the  punishment  for  the  defloration  or  debauchment  of  a  maid 
or  widow  of  chaste  character  by  L.  1^  or  rather  by  L.  2.  tit  19.  P.  7.,  is  very  different 
from  that  which  is  here  stated  by  the  text  But  let  that  be  as  it  may,  that  at  present 
laere  defilement  is  punished  by  condemning  the  delinquent  to  endow,  or  to  marry  such 
person;  and  if  the  circumstances  of  the  dishonored  person  require  it,  condemning  him  to 
imprifonment  (a  preBtdio),  or  to  be  married  to  her.  That  if  this  offence  hath  hSen  com- 
mitted in  an  uninhabited  or  lone  place  (en  despoUado),  or  the  maid  is  not  marriageable 
(nripeUnU),  or  the  offence  b  among  persons  between  whom  marriage  cannot  take  place, 
be  is  punished  with  corporal  punishment  at  the  discretion  of  the  judge,  according  to  the 
circumstances.  That  in  cases  of  defilement  where  bail  is  given  by  the  defendant  for 
appearance  to  the  action,  and  payment  of  the  judgment  or  sentence,  he  may  not  be 
Diolested  with  imprisonment  nor  arrests;  and  if  the  defendant  should  not  be  able  to  give 
bail  or  security  for  such  appearance  and  payment  of  the  judgment  or  sentence,  he  may  be 
allowed  the  liberty  of  the  town  for  his  prison,  on  giving  juratory  caution  to  present  him- 
self whenever  be  shall  be  ordered,  and  to  comply  with  the  decision  which  shall  be  given 
on  the  cause.  He  cites  the  royal  cedula  of  30th  October,  1796.  [L.  4.  tit  29.  lib.  13.  Nov. 
Rec]  That  in  practice,  if  there  is  no  complaint  at  the  instance  of  the  party,  this  crime  is 
not  proceeded  in  de  qfieio,  unless  to  provide  for  the  safety  of  the  offspring  (/eio),  if  there  is 
any  and  to  admonish  in  such  case  the  delinquents,  the  whole  with  the  greatest  secrecy,  for 
the  great  degree  in  which  the  honor  of  the  dishonored  fiur  one  is  involved.  That  with 
respect  to  the  defilement  of  a  nun,  the  punishment  by  L.  2.  tit  19.  P.  7.  is  the  same  for 
that  of  a  virgin  or  widow  of  good  character.  He  refers  to  L.  2.  tit  19-  P.  7.  for  the 
punishment  which  servants,  or  slaves,  incur  (namely,  burning),  who  commit  this  offence 
of  cuostupratton  {ettupro)^  or  have  other  carnal  communication  with  the  female  relatipn, 
maid  servant  or  other  women  of  the  house  of  their  master,  referring  to  L.  4.  tit  20.  lib. 
6.  Rec.  (L.  3.  tit  29.  lib.  12.  Nov.  Rec)  which,  he  says,  mitigates  the  punishment  of  L.  6. 
tit  30.  lib.  8.  Rec  (L.  3.  tit  16.  lib.  6.  Nov.  Rec,  whicli  does  not  apply),  and  much  more 
that  of  the  Partida  cited. 

*^  After  being  excommunicated  by  sentence  of  the  church,  and  being  contumacioas  for 
a  year,  and  the  punishment  in  addition  to  banishment  declared  in  the  text,  is  infamy 
Slid  unfitness  to  hold  office  or  place  of  honor;  and  if  the  person  protecting  were  a  lord  of 
any  place  or  castle,  he  loses  his  seignory  thereof;  and  if  he  should  be  a  person  of  low 
condition,  his  body,  and  all  he  possesses,  are  at  the  mercy  or  disposal  of  the  king  to  inflict 
■och  punishment  as  he  shall  deem  the  ofience  to  merit 
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Receivers  of  challenges  (desa/ios)  are  punishable  with  banish- 
ineiit »  Jiuto  1.  tit.  8.  lib.  1.  Rec.  [L.  2.  tit.  20.  lib.  12.  Nov.  Rec.] 

Receivfirs  of  delinquents^  or  guilty  persons.  If  upon  being  re- 
quired by  justice  they  do  not  surrender  the  offender  (reo),  they  are 
punishable  with  banishment,  L.  4.  tit.  16.  and  L.  6.  tit.  22.  lib.  8.  Rec 
[L.  3.  tit.  18.  lib.  12.  and  L.  1.  tit.  11.  Ub.  12.  Nov.  Rec.] 

Stellionate  (estellionato),  or  frauds  in  contracts,  is  punished  by 
making  good  the  damages  and  prejudices  {perjuicios)^  L.  3.  tit.  19. 
P.  7.  [L.  3.  tit.  19.  P  7.]  The  heir  may  institute  this  action,  but  not 
against  him  who  was  compelled  to  purchase>^  L.  3.  tit.  16.  P.  7.  and 
L.  6.  tit.  11.  lib.  5.  Rec.  [L.  3.  tit  16.  P.  7.  and  L.  2.  tit.  1.  lib.  10. 
Nov.  Rec.] 

Forgers  or  counterfeiters  of  royal  seals.  This  offence  is  punished 
with  death,  and  the  confiscation  of  one-half  of  the  offender's  pro- 
perty,^^  L.  6.  tit.  7.  P.  7.  and  LI.  3.  and  5.  tit.  17.  lib.  8.  Rec  [L.  6.  tit. 
7.  P.  7.  and  L.  1.  tit.  8.  lib.  12.  Nov.  Rec] 

Counterfeiters  of  money.  For  coining  it  out  of  the  royal  mints, 
the  punishment  is  death  and  burning,  with  forfeiture  of  property  to 
the  crown,  and  confiscation  of  the  house  in  which  the  money  is 
coined,  LI.  11.  and  67.^  tit.  21  lib.  5.  Rec  and  L.  4.  tit.  6.  lib.  8.  Rec^ 
and  L.  16.  tit  7.  P.  7.  [L.  1.  tit  17.  lib.  9.  Nov.  Rec,  L.  3  tit  8.  lib. 
12.  Nov.  Rec  and  L.  2.  tit  22.  lib.  12.  Nov.  Rec] 

[  235  ]  Counterfeiters  of  weights  and  measures.  For  making 
use  of  unlawful  weights  and  measures,  the  penalty  is  payment  of  five 
sueldos  for  each  false  weight,  and  if  the  person  is  a  money  changer 
(cambiador)y  ten  sueldos  for  the  first  time;  for  the  second,  double 
the  penalty;  and  for  the  third,  a  hundred  maravedis  and  transporta- 
tion, L.  l.tit  13.  lib.  5.  Rec^  [L.  1.  tit  9.  lib.  9.  Nov.  Rec;]althougli 
with  respect  to  this  punishment,  the  custom  of  each  place  chiefly 
governs;  see  LL  15.  and  16.  tit.  22.  lib.  5.  Rec^ 

>*  See  Dote,*s  p.  245.  ante. 

'^  It  would  teem  that  this  plea  of  engaHo^  or  Lesion^  it  not  available  with  respect  to 
property  sold  publicly  at  judicial  sale  under  appraisement  See  Axevedo  on  L.  6.  tit.  11. 
lib.  5.  Rec 

»  This  confiscation  would  seem  to  extend  to  the  whole  of  the  offender's  property.  See 
L.  3.  tit  8.  lib.  12.  Nov.  Rec.  Palaeio$  observes  that  such  offenders  are  punished  as 
counterfeiters  of  money,  and  refers  to  the  royal  instruction  of  1794. 

»  The  same  punishment  is  applicable  by  this  law  to  clippers,  as  well  as  counterfeiters 
or  coiners,  of  money;  and,  although  it  attaches  forfeiture  of  prof^ty  to  the  commission 
of  the  offence,  it  declares  that  only  half  such  property  shall  devolve  to  the  crown,  one 
moiety  of  the  other  half  being  allotted  to  the  accuser,  and  the  remaining  moiety  of  such 
half  to  the  jud^e  who  shall  condemn  or  give  sentence  against  the  offender. 

<>  This  law  is  erroneously  cited,  it  applies  to  the  offence  of  usury. 

**  See  the  exceptions  mentioned  in  this  law. 

>s  Palacioa  says,  that  this  law  cited  in  the  text  refers  to  former  ones,  and  that  by  L.  7. 
tit  7.  P.  7.,  the  weights  and  measures  ought  publicly  to  be  broken  before  the  doors  of  the 
person  who  used  them,  who  ought  to  pay  to  those  he  defrauded  double  the  amount  of  such 
fraud  or  injury,  and  moreover  to  be  banished  for  a  certain  time  at  the  discretion  of  the 
judge.  The  law  referred  to  by  the  learned  Professor,  L.  7.  tit.  7.  P.  7.,  snys,  at  the  dis- 
cretion of  the  king;  although  note  2.  to  the  edition  of  the  Partidas  of  1807,  by  the  Royal 
Academy  of  History,  Madrid,  says,  at  the  discretion  of  the  judge  or  the  king;  thus  sop- 
porting  his  statement  The  Professor  adds,  that  at  present  the  o^nders  mentioned  m 
this  part  of  the  text  are  punished  by  fine  (muUa). 

**  These  laws  are  not  inserted  in  the  Nov.  Bee, 
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•9  false  escribano  is  punished  with  four  years'  imprisonment,  pri- 
vation of  office,  costs,  &c,  L.  4.  "  &c.  tit.  17.  lib.  8.  Rec.  [L.  4.  &c 
tit  6.  lib.  12.  Nov.  Rec.] 

fake  witness^  in  civil  causes,  is  to  be  punished  with'  ten  years' 
condemnation  to  the  gallies;  and  in  criminal  cases  in  which  the  pun- 
ishment for  the  offence  charged  does  not  extend  to  death,  public  dis- 
grace {vergQenza)f  and  perpetual  condenmation  to  the  gallies,  L.  7* 
tit  17.  lib.  8.  Rec  «  [L.  5.  tit.  6.  lib.  12.  Nov.  Rec.] 

Disseizor  (forzador)  of  ecclesiastical  or  church  properly.  If  he 
do^  not  restore  it,  execution  shall  be  levied  on  his  porperty  for  double 
the  amount  of  what  he  shall  have  taken,^  L.  9.  tit.  12.  lib.  8.  Rec. 
[L  6.  tit.  5.  lib.  1.  Nov.  Rec] 

Bavisher  of  women  is  to  suffer  death,  and  his  property  is  to  be 
applied  to  the  ravished  woman,^  L.  3.  tit.  20.  P.  7.  [L.  3.  tit.  20.  P.  7.] 

Gipsies  ought  to  be  banished  from  the  kingdom  within  six  months; 
80  that  those  found  without  employment  and  without  the  means  of 
liTing  are  to  be  sent  to  the  gallies,  and  to  incur  the  punishment  pre- 
scribed by  LI.  11.  -"  and  12.  tit  14,  lib.  8.  Rec  [L.  5.  tit.  31.  hb.  12., 
h.  1.  tit  16.  lib.  12.  Nov.  Rec]  They  cannot  live  in  places  but  where 
there  are  upwards  of  one  thousand  inhabitants,  nor  can  they  deal  in 
the  purchase  and  sale  of  cattle,  L.  15.  and  ^ulo  5.  tit  11.  lib.  8.Rec; 
[LL  4  and  6.  tit  16.  lib.  12.  Nov.  Rec]  and  it  is  only  permitted  them  to 
exercise  the  employment  of  laborers  {labranza)^  ^ulo  1.  and  L.  17. 

^  This  law  applies  to  the  perjury  of  witneMes.  PalaeUm  obeenree,  that  neither  L.  4, 
qioced  in  the  text,  nor  any  other  law  of  tit.  17.  lib.  8  Rec,  appoints  the  punishment  at- 
terted  by  the  text.  That  by  L.  16.  tit  19.  P.  3.,  the  band  of  the  false  escribano  with  which 
be  (urged  or  drew  the  false  deed  or  instrument  is  cut  off,  he  cannot  be  a  witness,  nor  en- 
jof  aiiT  honor  during  life,  and  remains  for  ever  infamous;  also  L.  6.  tit  7.  P.  7.: — most  just 
airs,  he  is  pleased  to  say,  which  should  be  in  their  full  vigror,  so  that  they  may  be  en- 
ibreed;  but  adds,  that  at  present,  according  to  the  falsehood  or  forgery,  and  its  circum^ 
ttaoces,  the  offenders  are  punished  by  fii^  admonitions  (o/Mrci^trntentos),  privation  of 
6es  or  oflice,  by  imprisonment,  dtc 

*  This  law  extends  the  same  punishment  to  subornation  of  perjury  as  it  does  to  the 
oftnee  of  perjury  itself.  Palacuf  says,  that  by  L.  4  tit  17.  lib.  8.  Rec  (L.  4.  tit.  6.  lib. 
/9L  Nov.  Rec),  the  punishment  ialioni9  is  visited  upon  persons  giving  false  testimony  in 
criinina]  causes,  in  which  corporal  punishment  attends  the  conviction  of  the  ofienee  charred. 
That  in  other  criminal  and  in  civil  cases,  the  persons  guilty  of  perjury  are  punished  by 
extTMCion  or  deprivation  of  their  teeth,  L.  3.  tit.  12.  lib.  4.  Putro  RtaL  That  by  the  law 
died  in  the  text,  the  punishment  was  commuted  in  civil  causes  into  that  of  public  disgrace 
{vngktnxa  publiea\  and  ten  years*  condemnation  to  the  gallies,  and  in  criminal  causes 
Bot  ezfeoding  to  death,  in  which  the  same  punbhment  must  be  inflicted,  into  public  dis- 
psee,  and  condemnation  for  life  to  the  gallies.  He  refers  to  his  last  note  on  this  tide: 
BQtwiihstaiMhiig,  adds  the  learned  Professor,  in  practice,  scarcely  ever  is  it  seen  that  false 
viloesBos  are  punished,  which  is  a  reason  why  false  witnesses  are  found  to  prove  whatever 
aaybedenred. 

*  Foio^tM  says  that,  according  to  the  law  cited  in  the  text,  if  the  offender  do  not  re- 
itore  the  property,  he  ought  to  pay  double  the  amount  in  addition  to  the  value  or  amount 
of  what  he  took;  but  that  in  practice  this  punishment  of  paying  double  the  amount  of  the 
property  taken  is  not  observed. 

*  This,  eays  Pcioctos,  applies  to  the  ravishment  of  widows  of  good  fame,  or  virgins, 
er  snrried  women,  or  nuns;  and  he  adds,  that  L.  8.  tit  11.  lib.  8.,  Rec  (L.  9.  tit  40.  lib. 
IS.  Hov.  Rec^)  eommutes  the  punishment  of  death  imposed  by  L.  3.  tit  30.  P.  7.,  into  that 
of  ooodeomation  to  the  gallies.  See  L.  3.  tit  20.  P.  7.,  auoted  in  the  text;  by  which  it 
woald  appear,  that  a  rape  committed  on  other  women,  such  as  prostitutes,  dtc,  is  punish- 
able at  the  discretion  of  the  judge. 

41  Thk  kiw  tppliet  to  vagranta  genartUy. 
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tit  11.  lib.  8.  Rec.,  [Nota  1.  tit  16.  lib.  12.  Nov.  Rec.,]  all  which  is 

found  laid  down  more  comprehensively  in  L.  16.  and  autos  7, 8, 9, 

and  15.  tit  11.  lib.  8.  Rec.^  [LI  7.  8.  and  9.  tit.  1(5.  lib.  12.  Nov.  Rec.] 

Heretics^  cannot  exercise  public  emplojrments,  and  are  liable  to  be 

Sunished  with  confiscation  of  property,  LI.  1,  2,  d,  and  4.  tit  3.  lib.  8. 
uec;  [LI.  1, 2,  a,  and  4.  tit  3.  lib.  12.  Nov.  Rec]  neither  can  they  be 
constituted  heirs,  L.  4.  tit  3.  P.  6.  nor  be  witnesses,  L.  8.  tit  16.  P. 

3.  and  L.  9.  tit  1.  P.  6. 

[  286  ]  Foundlings  or  child  abandoned  (echado)  by  his  father:*^ 
the  latter  loses  the  right  of  his  being  hour  to  his  son,  L.  1.  tit  23.  lib. 

4.  Fuero  Real. 

Homicide  is  punishable  with  death,  LI.  8.  10.  and  15.  tit  8.  P.  7. 
[LI.  8. 10.  and  15.  tit  8.  P.  7.]  and  LI.  2.  and  3.  tit  23.  lib.  8.  Rec 
[LI.  3.  and  4.  tit  21.  lib.  12.  Nov.  Rec.];  unless  it  were  committed  im 
self  defence,  or  by  killing  the  robber  who  should  be  found  robbing, 
L.  4.  tit  23.  lib.  8.  Rec.^  [L.  1.  tit  21.  lib.  12.  Nov.  Rec.]  He  who 
castrates  another  is  considered  a  murderer,  and  punished  as  such,  L 
13.  tit  8.  P.  1.^  [L.  13.  tit.  8.  P.  7.]  and  L.  25.  tit  6.  P.  I.'*' 

Feh  de  se.  The  property  which  he  leaves  is  applied  to  the  use  of 
the  fisc  if  he  has  no  descendants,  L.  8.  tit  23.  lib.  8.  Rec.'^  [L.  15. 
tit  21.  lib.  12.  Nov.  Rec.] 

A  person  committing  homicide  or  wounding  another  witli  a  hand 
gun  {aleabuz)y  is  traitorous  (alevaw)  and  ought  to  forfeit  all  his  pro- 
perty, one  half  to  the  king,  and  the  other  to  the  hours  of  the  deceased, 
L.  15.  tit  23.  lib.  8.  Rec.  [L.  12.  tit  21.  lib.  12.  Nov.  Rec.] 

Tht/t  {hurto).    Its  pimishment  is  the  restitution  of  the  thing  sto- 

4>  PaUuAo9  sajs,  thst  these  lawi  are  altered  by  a  fragmoHe^  of  19th  September,  1788, 
(L.  11. 1 16.  lib.  13.  Not.' Rec.)  accompanied  by  an  instraction  or  declaration  of  forty- 
four  eectiona  (capUuUm)^  directed  first  to  ezfmgfuish  by  mild  means,  and  proceeding  after- 
wards  progressively  to  the  imposition  of  the  penalty  of  death,  to  punish  this  race  of  per- 
sons, to  speak  more  properly  their  mode  of  life,  and  make  them  useful  citizens. 

^  L.  1.  tit  3.  lib.  12.  Not.  Rec,  cited  in  the  text,  defines  a  heretic  to  be  one  who  is 
baptised  a  Christian,  and  does  not  believe  in  the  articles  of  the  catholic  fiiith,  or  any  of 
them.  Palaeio$  observes,  that  in  order  to  the  incurring  these  penalties,  it  is  necessary 
that  tlie  party  be  declared  a  heretic  by  the  tribunal  of  the  Inquisition,  to  which  the  cog- 
nisance and  punishment  of  Uiis  ofience  belongs;  as  also  of  all  those  which  directly  cflNd 
against  religion.  The  Inquisition  is  abolished  by  the  12ih  Article  of  the  Constitution  of  the 
Spanish  monarchy;  and  b^  the  decree  of  the  Cortes  of  the  23d  February,  1815,  L.  3.  tit 
26.  P.  7n  is  re-established  m  its  pristine  vigor;  and  the  cognisance  of  such  offisnoes  be- 
longs to  the  bishops  or  their  substitutes;  but  the  imposition  oCthe  punishment  or  penalties 
to  the  secular  judges. 

**  Palacio9  says,  •*  the  fatiier  loses  by  this  barbarous  act  the  right  of  patrig  poUtfd, 
according  to  L.  4.  tit  20.  P.  4.,  revived  and  confirmed  by  Roytl  Cedula  of  1 1th  Deoember, 
1796,  (L.  5.  tit  37.  lib.  7.  Nov.  Rec)."    It  may  be  added,  that  by  L.  4.  tit  20.  P.  4^  if  a 
,  slave  be  so  abandoned  by  the  owner,  such  shive  becomes  fi>BC 

4s  See  all  the  laws  cited  in  this  part  of  the  text 

4«  Read  P.  7.  «  No  such  law. 

<8  P(daeio9  says,  without  citing  any  authority  for  his  dUhim^  that  the  punishment  at- 
tached  by  thb  law  to  the  commission  of  suicide  is  not  in  practice;  because,  it  is  preraroed, 
that  the  person  committed  it  throusfh  insanity:  in  which  case,  this  punishment  does  not 
take  place,  according  to  L.  24.  tit  1.  P.  7.;  nor  that  of  being  dragged  and  burnt,  as  laid 
down  in  L.  19.,  tU,Ji/L  del  ordenamiento:  nor  that  of  dying  ezcommnnicated,  and  the 
punish  meats  consequent  thereon:  can.  9.  and  12.;  eauM,  23.  ^v^ssf.  5.  The  validity  of  the 
practical  infringement,  or  disregard  of  an  express  statutory  enactment,  may  be  very  frirly 
quBilioiied,  without  intending  any  disrespect  to  the  opinion  of  the  learaed  P    " 
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len;  and  if  it  is  private,  it  is  punished  with  the  restitution  of  double, 
stripes  {azotes),  public  disgrace  (vergiienza),  condemnation  to  the 
mines,  imprisonment  (presidio),  the  gallows  [horctt),  &c.,  according 
to  the  circumstances  and  the  quality  of  the  thief,  L.  18.  tit.  14.  P.  7., 
and  LI.  7.  and  9.  tit.  11.  lib.  8.  Rec.  [L.  18.  tit.  14.  P.  7.  and  LI.  1.  and 
«.  iiu  14.  lib.  12.  Nov.  Rec]  He  who  commits  theft,  whether  it  be 
qualified  or  not,  in  the  place  or  town  in  which  the  court  resides  {corte), 
or  within  five  leagues  of  its  environs,  if  he  is  seventeen  years  old, 
incurs  the  penalty  of  death,  if  above  fifteen,  that  of  200  stripes,  and 
ten  years'  condenmation  to  the  gallies,  one  witness  and  two  indicios 
bebg  sufficient  to  prove  the  crime,^*^  ^uto  19.  and  21.  tit.  11.  lib.  8. 
Rec  [LI.  3.  and  5.  tit,  14.  lib.  12.  Nov.  Rec] 

Arson,  The  person  guilty  of  this  oflFence  (incendiario),  besides 
•  the  punishment  of  death  according  to  L.  6.  tit.  12.  lib.  8.  Rec  [L.  5. 
tit  15.  Jib.  12.  Nov.  Rec,]  forfeits  the  half  of  his  property  to  the  ca- 
mara,  L.  8.  tit  26,  lib.  8.  Rec~  [L.  7.  tit.  21.  lib.  12.  Nov.  Rec] 

Ificest.  He  who  commits  it,  besides  the  punishment  of  adultery, 
L  3.  tit.  18.  P.  7.  [L.  3.  tit.  18.  P.  7.],  is  liable  to  that  of  the  confis- 
cation of  half  his  property,  L.  7.  tit  20.  lib.  8.  Rec  [L.  1.  tit  29.  lib. 
12.  Nov.  Rec] 

I^V^Ty  or  tibel  {injuria).    He  who  injures  or  libels  his  father,  is 

^  pMlacioe  sayt,  the  panishmenC  of  thefl  is  pecuniary  to  satisfy  the  party  or  indiTidual 
iojored,  and  corporal  to  satisfy  public  vengeance.    That  the  pecuniary  ptmiihnient  for 
Miri/eti  theft  is,  for  the  person  committing  it,  to  return  the  thing  stolen,  or  its  value,  to 
him  from  whom  it  was  stolen,  and  fourfold  the  value  besides:  for  private  theft,  to  return 
the  thing  stolen,  or  its  value,  and  double  tlie  amount,  L.  18.  tit  14.  P.  7.,  although  Ant, 
€tmex,  3.  var,  res,  cap.  5.  hath  said,  that  at  present,  these  penalties  of  two,  and  four-fold 
the  amount,  are  not  in  use;  and  that  the  parties  should  be  content  to  recover  the  thing 
•toleo,  with  corapcnsation  for  the  damages  and  prejudices.    This,  observes  the  learned 
Professor,  is  not  to  say,  that  the  Uw  of  the  Partida  (L.  18.  tit.  14.  P.  7.),  cited  in  the  text, 
ooght  not,  in  this  respect,  to  be  in  full  vigor  and  observance.    That  the  public  good  is 
BHich  interested  in  the  severe  punishment  of  thieves.    The  corporal  punishment,  proceeds 
the  Professor,  for  the  first  simple  theft,  is  public  disgrace  {vergiunza)^  and  six  years*  con- 
demoation  to  the  gallics;  and  for  the  second,  100  stripes,  and  perpetual  condemnation  to 
the  gallies,  LI.  7.  and  9.  Ut  11.  lib.  8.  Rec  (LI.  1.  and  2.  tit.  14.  lib.  12.  Nov.  Rec):  he 
ttkn  also  lo  hia  last  note  of  this  title,  p.  256.  post,:  that  for  the  third  oflTenee,  some  au* 
thqrs  say  the  paoishment  of  death  ought  to  be  inflicted;  but  that,  although  he,  Palacum^ 
it  of  opinion  thieves  otight  to  bo  punii^ed  with  all  the  rigor  of  the  law,  he  hath  not  found 
one  law  which  expressly  imposes  this  punishment;  and  therefore  he  does  not  subscribe  to 
the  opinion  of  these  authors.    That  some  qualified  thefts  are  punished  for  the  first  time 
vith  death,  as  are  highwaymen  or  footpads;  persons  guilty* of  burglary  in,  or  breaking 
mto  {qmebTantadore$yt  churches,  houses  («asas)i  or  other  place.    He  refers  to  L.  18.  tit  14. 
P.  7.    He  adds,  that  »impU  thefl,  committed  in  the  place  or  town  where  the  court  resided 
(etrU),  was  panished  with  death;  but  that  by  a  royal  decree  of  18th  April,  1746,  (see  L. 
6.  tit  14.  lib.  12.  Nov.  Rec),  it  was  ordered,  that  simple  thefls  which  should  be  committed 
within  the  f^ace  of  residence  of  the  court  (eorf«),  should  be  punished  by  arbitrary  pun- 
iihaieats;  and  that,  although  there  are  two  royal  decrees  posterior  to  the  above,  which 
point  out  aod  determine  the  punishment,  its  execution  seems  to  be  suspended.    He  refers 
to  the  Pnmtuario  of  Dr.  Aguhrre^  in  a  note  on  the  word  fo6o#.    See  LI.  3.  and  5.  tit  14. 
Bk,  13.  Not.  Rec^  and  3d  vol.  Gutierrez,  Prae,  Crim*,  p.  88.  o.  19.  to  p.  98.  n.  36.  in- 
clusive. 

«  Palacio0^  on  this  subject,  in  addition  to  thelaws  cited  in  the  text,  refers  to  L.  2.  tit 
9.  P.  L  and  L.  10.  tit  15.  P.  7.;  the  royal  decree  of  23d  February,  1773,  and  the  royal 
order  of  19ih  April,  1775,  neither  ef  which  are  inserted  in  the  Chronological  Index  of 
the  Nov.  Rec. 
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obliged  to  pay  six  hundred  maraveduty  four  hundred  to  the  injured 
party,  and  two  hundred  to  the  accuser;  besides,"  is  liable  to  suffer 
twenty  days'  imprisonment,^*  L.  1.  tit  10.  lib.  8,  Rec.  [L.  4.  tit.  25. 
!ib.  12.  No\r.  Rec]  He  who  libels  another  with  stigmatising  or  io- 
]  ?37  ]  famous  language^  {palabra  denigrativa),  shall  pay  twelve 
iundred  maravediSj  and  shall  be  obliged  to  recant  {desdecirse),  if  he 
is  not  an  hidalgo^  L.  2.  tit  10.  lib.  8.  Rec.  [L.  1.  tit  25.  lib.  12.  Not. 
Rec.,]  although  in  this  particular  the  pimishment  is  proportioned  to 
the  quality  of  the  offence,  L.  3.  tit  10.  lib.  8.  Rec**  [U  2.  tit  25.  lib. 
12.  Nov.  Rec] 

Gaming  (Juego).  He  who  plays  at  dice  or  cards  in  public,"  or 
he  who  has  a  gaming  table  in  his  house,  incurs  the  penalties  set  forth 
in  LI.  2,  3. 13.  and  14.  tit  7.  lib.  8.  Rec  [LL  1, 2.  11.  and  12.  tit  83.] 
unless  something  to  eat  immediately  is  played  for,  L.  5.  tit  7.  lib.  8. 
Rec.  [L.  4.  tit  23.  lib.  12.  Nov.  Rec]  Artificers  or  workmen  (o/f«- 
ales)y  and  day  laborers  (Jornaleros),  are  prohibited  from  playing  on 
work  days,  LI.  14.  and  16.  tit  7.  lib.  8.  Rec**  [L.  12.  tit  23.  Ub.  12. 
Nov.  Rec] 

Common  stoearer  (jurador)  ought  to  be  imprisoned  a  month  for 
the  first  offence;  for  the  second,  banished  for  six  months,^  and  for  the 

61  Head  or  see  L.  4.  tit  25.  lib.  12.  Not.  Hec,  cited. 

M  In  addition  to  the  punishment  prescribed  by  LI.  1.  6.  30.  and  21.  tit  9.  P.  7^  and  L 
4.  tit  6.  P.  7.:  see  note  (a),  L.  4.  tit.  25.  lib.  12.  Not.  Rec,  cited  in  the  text 

63  As  calling  a  man  a  sodomite*  cackold,  traitor,  a  heretic,  or  a  married  woman  a 
whore,  &.C.:  it  would  seem  that  the  punbhment  of  this  law  does  not  extend  to  the  calliof 
a  widow  whore.  See  Axevedo^  on  L.  2.  tit  10.  lib.  8.  Rec  n.  43.:  and  Parladoruu  oa 
ditto,  n.  50.  cap.  17.  lib.  1.  p.  55. 

M  This  law  relates  to  libellous  words  of  a  less  gross  character  than  those  mentioned 
in  L.  1.  tit  25.  lib.  12.  Not.  Rec;  for  which  the  punishment  is  payment  of  two  hundred 
tnaravedU,  and  the  judge  is  authorised  to  impose  a  greater  punishment  according  to  the 
quality  of  the  persons,  and  of  the  injury  or  libel.  See  the  law  cited.  PaUeio§  adds,  that 
he  who  libels  an^r  foundling  (expo$ito)^  by  calling  him  bastard,  &c,  besides  being  com- 
pelled to  retract  m  court  or  judicially  his  injurious  assertion,  ought  to  suffer  a  proportion, 
ate  pecuniary  punishment,  royal  decree,  20th  January,  1794,  (not  inserted  in  the  Chrono- 
logical Index  of  Not.  Rec)  That  he  who  libels  another  by  written  defamatory  libel 
{Ubelo$  in/Bmotonos),  incurs  the  same  punishment  that  the  person  libelled  would  incur,  if 
what  is  imputed  to  him  should  be  proTed,  L.  3.  tit  9.  P.  7^  and  that  in  case  the  libel  is  in 
writing,  the  libeller  is  not  exempted  from  the  punishment  although  the  libellous  matter 
be  true.  That  if  the  libel  should  be  Tcrbal,  or  slander,  and  the  person  nttering  the  sUn- 
derous  or  libellous  words  should  wish  to  proTO  the  truth  of  what  he  said,  he  will  be  ad- 
mitted to  proof  thereof,  provided  the  public  be  interested  in  its  being  known;  and  in  sock 
case  he  will  not  be  liable  to  the  punishment;  but  if  the  public  is  not  interested  therein,  he 
is  not  admitted  to  such  proof,  and  consequently  incurs  the  punishment,  although  the 
slander  bo  true,  because  no  one  has  a  right  to  insult  another;  and  it  b  always  unjust  and 
injurious  to  reproach  others  with  their  defects  or  faults,  however  tme  they  may  be  That 
in  this  sense,  L.  1.  tit  9.  P.  7.  most  be  understood,  and  he  refers  to  Greg.  Lop.  GL  7.  on 
thi«  law.  He  concludes  by  obserTing  that  the  action  for  libel  {injuria),  can  only  be  in- 
stituted within  a  year,  for  after  a  year  hath  expired,  it  is  underptood  that  the  libel  or  in- 
jury is  i^rgiTon,  or  it  is  presumed  the  party  did  not  consider  himself  disbonorad,  L.  22. 
tU.  9.  P.  7.  The  action  is  also  barred  if  the  party  libelled  ahould  afterwards  eat  in  com- 
pany, or  associate  with  the  libeller.    See  L.  22.  tit  9.  P.  7.,  referred  to  by  the  professor. 

M  Or  in  priTate.    See  LI.  1.  and  12.  tit  23.  lib.  12.  Not.  Rec 

M  Gaming  is  soTerely  punished  by  the  laws  cited  in  the  text  See  theou  and  also  L. 
15.  and  the  other  laws  of  tit  23.  lib.  12.  Not.  Rec  on  the  subject 

•T  And  to  pay  one  thousand  maraTedis.    See  L.  4.  tit  5.  lib.  12.  No?.  Reo. 
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turd,  hare  his  tongue  nailed  {se  le  enclava  la  lengua)  if  he  is  a  ple- 
beian; and  if  he  should  be  a  person  of  condition,  the  banishment  shall 
be  doubled,**  LL  5.  and  6.  tit.  4.  lib.  8.  Rec.  [LI.  4.  and  6.  tit.  5.  lib. 
12.  Not.  Rec.] 

Masks.  Plebeians  are  prohibited  to  walk  with  masks  under  pain 
of  one  hundred  stripes;  and  nobles  under  pain  of  banishment  or 
transportation  for  six  months;  and  it  being  in  the  night  time,  the 
punishment  is  doubled,**  L.  7.  tit.  15.  lib.  8.  Rec.  [L.  1.  tit.  13.  lib. 
W.  Nov.  Rec.] 

Clandestine  marriage  draws  down  the  punishment  of  forfeiture 
of  property  and  perpetual  transportation  from  His  Majesty's  domi- 
nions,"  L.  1.  tit.  1.  lib.  5.  Rec.  [L.  5.  tit.  2.  lib.  10.  Nov.  Rec.] 

Beggars  who  can  work  may  be  driven  out  of  the  place,  and  re* 
eeive  fifty  stripes,  L.  2.  tit.  11.  lib.  8.  Rec  [L.  3.  tit  31.  Ub.  12.  Nov. 
Bee] 

Landmarks  (mqjones);  he  who  alters  them,  or  confounds  the 
boundaries  or  limits  of  towns  (terminos),  incurs  a  penalty  of  fifty 
maravedis  of  gold  for  each  boundary  mark,  and  loses  any  right 
which  may  result  to  him  from  it,<*i  L.  30.  tit.  14.  P.  7.  [L.  30.  tit.  14. 
P.  7.]  and  L.  6.  tit.  6.  lib.  3.  Rec.  [L.  12.  tit.  21.  lib.  7.  Nov.  Rec] 

Prostitutes  {mugeres  publicas)  shall  not  have  female  servants  . 
under  forty  years  of  age,  under  pain  of  transportation  for  a  year,  and 
a  fine  of  2000  maravedis,  L.  7.  tit.  19.  lib.  8.  Rec  [L.  6.  tit.  26.  lib. 
12.  Nov.  Rec];  and  there  shall  be  no  brothels  (casas  publicas  de 
tUas)y  L.  8.  tit  19.  lib.  8.  Rec<®  [L.  7.  tit  26.  lib.  12.  Nov.  Rec] 

Lewd  or  obscene  expressions  {palabras  deshonestas).  He  who 
utters  them,  pays  two  hundred  maravedisy  L.  3.  tit.  10.  lib.  8.  Rec. 
[L  2.  tit  25.  Ub.  12.  Nov.  Rec];  and  no  one  may  sing  them  under 
pain  of  banishment^  for  a  year,  and  punishment  of  one  hun-  [  233  ] 
dred  stripes,**  L.  5.  tit  10.  lib.  8,  Rec  [L.  6.  tit  25.  lib.  12.  Nov. 
Bee]  ^ 

*  Alto  the  pecnniary  penalty.    See  L.  4.  tit  5.  lib.  12.  Nov.  Ree.  cited. 

"  Poiodat  nys,  that  masks  are  prohibited  by  decrees  (bandoi)  of  1767, 1773,  and 
1775,  ind  the  person  masking  {de$fraK\  is  panisbed  with  thirty  days*  imprisonment  in 
Ibe  eommon  iifaol  (de  careet)^  the  noble  with  ibar  years*  confinement  (de  preaidio),  and 
tibe  plebeian  to  labor  in  the  dock  yard  (de  aatUlero).  That  the  person  who  is  proved  to 
k*e  danced,  or  been  in  any  house  with  a  mask  or  disguise,  incurs  also  a  fine  of  a  thou* 
ttaddocats. 

*  Under  pain  of  death  if  they  should  return;  and  the  parents  may  disinherit  their 
duklren  contracting  such  marriage.    See  L.  5.  tit  2.  lib.  10.  Nov.  Rec  cited. 

^  He  who  changes  landmarks  loses  the  right  which  he  might  have  to  the  land  on  which 
ke  placed  them,  and  if  he  had  no  right  therein,  he  shall  restore  to  the  proprietor  the  land 
■»  iiineptitioasly  sought  to  be  gained  by  him,  with  an  equal  quantity  of  his  own  land. 
8te  L.  30.  tit  14.  P.  7.  cited  in  the  text 

*  See  also  L.  a  and  Auto  1.  tit  26.  lib.  12.  Nov.  Rec. 

*  From  the  town  or  place  where  convicted  of  the  offence. 

**  See  L.  10.  tit  25.  lib.  12.  Nov.  Rec,  which  punishes  men  guilty  of  using  obscene 
hBgnage,  or  performing  indecent  actions,  with  a  month's  labor  in  the  public  works,  and 
I  far  the  like  period  in  the  establishment  of  San  Fernando  for  the  first  offence;  and  it 
I  the  punishment  for  a  second  and  third  commission  thereof. 
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A  Parricide^*  is  punishable  with  death,  for  at  present  the  ancient 
punishments  prescribed  by  L.  12.  tit  8.  P.  7.^  [L.  12.  tit  18.  P.  7.] 
are  obsolete.^ 

Fdf^ntd  Parturition  {pario  Jingido).  The  woman  who  feigns 
it  ^  must  be  transported,  LL  3.  and  6.  tit.  7.  P.  7.  [LL  3.  and  6.  tit 
7.  P.  7.] 

Perjury.  The  property  of  a  person  guilty  of  perjury  is  confiscated, 
L.  i.  tit  17.  lib.  8  Rec.;  [L.  2.  tit  6.  lib.  12.  Nov.  Rec.]  and  being 
one  of  the  parties  to  the  suit,  he  loses  the  cause,  L.  3.  tit  12.  lib.  4. 
Fuero  Renl.^ 

Detestable  crime  (pecado  ne/ando).  The  person  guilty  of  it  must 
be  burnt,  and  his  property  confiscated,'®  L.  1.  tit  21.  Hb.  8.  Rec.  [L 

1.  tit  30.  lib.  12.  Nov.  Rec] 

Plagiaries  are  those  who  steal  or  kidnap  men  to  sell  them  in  an 
enemy's  country.  The  noble  who  is  guilty  thereof  is  imprisoned 
{va  d  presidio)  f^  and  the  offender  not  being  a  noble,  incurs  the  pun- 
ishment of  death,  L.  22.  tit  14.  P.  7."  [L.  22.  tit  14.  p.  7.] 

^  person  guilty  of  an  escape  from  ^  or  breaking  of  prison,  is  liable 
to  a  punishment  of  two  hundred  stripes,  or  public  disgrace  {vergUL- 
enza  publico),  and  to  a  fine  of  six  hundred  maravedis  to  the  king; 
"besides,  to  be  taken  as  confessed  with  respect  to  the  crime  for  which 

«  This  extends  to  other  relations  and  persons,  besides  parents.  See  L.  13.  tit.  8.  P. 
7.  The  bare  purchase  of  and  endeavor  to  administer  poison  by  a  child  to  a  parent, 
although  it  should  not  be  effected,  is  punishable  with  death;  and  if  any  other  child  sboold 
be  cognisant  thereof,  and  should  not  advise  the  parent,  such  child  is  punishable  with  five 
years*  transportation  by  L.  12.  tit  8.  P.  7. 

^  These  punishments  are  to  be  publicly  whipped,  then  to  be  sewn  up  in  a  leathern 
bag,  with  a  dog,  a  cock,  a  serpent,  and  an  ape,  and  thrown  into  the  sea,  or  nearest  river. 
See  L.  13.  tit  8.  P.  7. 

*7  Palaeioi  observes,  that  PosadiUa  in  his  Prae.  Crim,  torn.  S^says,  these  punishments 
are  in  some  manner  executed  by  covering  the  dead  body  of  the  parricide  with  leather,  oo 
which  the  animals  mentioned  in  the  prei^ing  note  are  painted. 

*  To  impose  a  false,  or  other  person's  child  upon  her  husband.  See  L.  3.  tit  7.  P.  7. 
cited  in  the  text. 

M  Palacio$  observes,  that  **  the  person  who  may  break,  or  not  keep  his  oath  in  any 
contract  he  hath  made,  shall  forfeit  all  his  property  to  the  crown  {camara\  is  said  bj  Im 

2.  tit  6.  lib.  12.  Nov.  Rec;  but  that  in  practice  he  is  compelled  to  fulfil  it,  and  it  is  not 
seen  that  the  said  penalty  is  imposed.  He  adds,  that  he  who  on  oath  gives  false  testi- 
mony, shall  pay  the  demand  to  him  who  lost  it  by  such  testimony;  that  his  evidence  sb^ 
be  no  more  valid,  and  that  his  teeth  shall  be  taken  out,  and  that  this  is  what  is  stated  in 
L.  3,  tit  12.  lib.  4.  Faero  Real.    Sec  False  Witness,  p.  247,  ante. 

^  And  it  is  not  necessary  that  the  perfection  or  consummation  of  the  crime  should  be 
proved,  but  the  proof  of  acta  approaching  to,  or  very  near  ita  conclusion,  will  be  sufficient 
to  produce  the  punishment  mentioned  in  the  text  See  L.  1.  tit  30.  lib.  12.  Nov.  Rec 
cited. 

71  The  punishment  by  L.  22.  tit  14.  P.  7.,  for  an  hidalgo  guilty  of  this  offence,  is  being 
oast  into  irons,  and  condemned  for  life  to  work  on  the  works  of  the  crown. 

7S  plagium^  or  man  stealing,  is  the  knowingly  selling,  purchasing  or  concealing  a  free 
man,  or  another  man*8  slave,  or  otherwise  depriving  a  man  of  his  slave.  Also  tiie  know, 
ingly  receiving  a  fttie  man,  with  the  intention  to  make  use  of  him  as  a  slave.  See  L.  22. 
tit  14.  P.  7.,  and  Grtg,  Lap,  Gl.  U  thereon;  Wood,  Civ,  Law,  p.  285,  ch.  10.  Book  3^ 
(which  see,  as  also  p.  2^^.  ibid,)  says,  that  it  is  plagium  where  a  slave  is  persuaded  to 
run  away  fVom  his  master,  or  when  he  is  concealed  afler  be  batli  run  away  from  hioL 
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he  is  imprisoned,"  L.  13.  tit.  29.  P.  7.  and  L.  7.  tit.  2%.  lib.  8.  Rec. 
[L  13.  tit.  29.  P.  7.  and  L.  17.  tit.  38.  lib.  12.  Nov.  Rec] 

Rtgraters  who  obstruct  the  supplying  of  the  town  with  provisions 
(que  estorban  ios  abastos)  must  be  punished  with  stripes  and  fines 
(mullas),^^  LI.  1,  2,  and  6.  til.  14.  lib.  5.  Rec  [LI.  6,  7  and  8,  tit.  17. 
lib.  3.  Nov.  Rec] 

Apostates  (renegados)^  whom  our  laws  call  turn-coats  {torna* 
dizos,)  are  liable  to  the  same  punishment  as  heretics;  vide  tit.  Here* 
tics  J  p.  248. 

Resistance  to  justice.  The  person  who  makes,  it,  is  punishable 
with  eight  years'  condemnation  to  the  gallies,^*  L.  7.  tit.  22,  lib.  8. 
Rec;  [L.  6.  tit  10.  lib.  12.  Nov.  Rec]  and  according  to  LI.  1,  2,  3, 
and  4,  tit  22.  lib.  8.  Rec,  [LI.  1,2,  3,  and  4,  tit  10.  lib.  12.  Nov. 
Rec,]  those  who  oppose  the  alcaldes  de  corte  are  liable  to  the  penalty 
of  death,  and  confiscation  of  property;  and  if  they  should  kill  any  of 
the  ordinary  justices  of  the  towns,  they  ought  to  suffer  death,  and 
forfeit  half  of  their  property;  and  if  they  should  only  wound  them, 
they  shall  forfeit  half  of  their  property,  and  be  transported  for  ten 
years  from  the  kingdom,  L.  5.  tit  22.  lib.  8.  Rec^*  [L.  5.  tit.  10.  lib. 
12.  Nov.  Rec] 

Raffles  and  games  of  chance^  even  under  pretence  of  devotion, 
are  prohibited,  under  the  penalty  of  forfeiture  of  the  things  [  239  ] 
laffled  for;  and,  besides,  the  price  put  down  or  paid  to  raffle,  with  as 
much  more  on  the  part  of  those  who  put  it  down  or  pay  it,  L.  12 
and  Jiuto  1.  tit  7.  lib.  a  Rec"  [LI.  1  and  2.  tit  24.  lib.  12.  Nov. 
Rec] 

Robbery."^  He  who  robs  on  the  high  roads  {en  caminos);  besides 
Ae  punishments  ordained  by  the  common  law  (segun  derecAo),  is 
obliged  to  pay  six  thousand  maravedis  to  thecamaroy  L.  1.  tit  12. 

*  And  the  fooler,  or  person  haTinp  him  in  custody  by  L.  17.  tit.  38.  lib.  12.  Nov.  Rec, 
waM  answer  in  his  stead,  and  pay  a  fine  to  the  crown  {eamara)  of  six  hundred  mara- 
^is.  PaUcitm  observes  on  this  part  of  the  text,  that  by  a  royal  order  of  27th  January, 
1787,  (nota  2.  th.  40.  lib.  12.  Nov.  Rec),  a  person  guilty  of  the  offence  of  breaking  prison, 
is  sent  or  condeoinod  to  the  gallies,  if  the  crime  for  which  he  was  imprisoned  should  not 
vsqiore  a  greater  punishment,  and  it  should  be  proved.  That  from  this  it  is  inferred,  that 
fr^  the  mere  circumstance  of  breaking  prison,  he  ought  not  to  be  taken,  or  had  as  hav- 
isg  confessed  the  crjme,  for  although  when  by  the  laws  cited  he  was  so  held  (and  he  was 
■at  always  so  held,  as  Azetedo^  on  L.  27.  tit  6.  lib.  8.  Rec  explains,)  this  presumed  con- 
ftwiun  did  not  exclude  the  proof  which  the  breaker  or  person  guilty  of  the  escape  might 

E've  of  his  innocence,  for  presumptive  proof  ought  to  yield  to  positive  proof.  That  the 
vs  cited  in  the  text  do  not  make  mention  of  the  punishment  of  two  hundred  stripes;  nor 
of  that  of  public  disgrace.  That  law  13.  tit  39.  Part  7.,  leaves  the  punishment  to  the  dis- 
crrtion  of  the  judge 

^  Regraters,  ol^rves  Palaeioi,  it  is  seen,  are  punished  with  fines  (muUa$\  but  not 
with  stripes.  That  by  the  royal  order  of  the  29th  April,  1804,  the  use  of  the  iron  ring 
(srgsUa)  was  directed  to  be  re-established  in  Madrid  for  regraters  of  aU  classes. 

*  And  disgrace  {vergitenxa).  The  punbhment  may  be  greater,  according  to  the 
Mtore  of  the  resisUnce,  dtc    See  L.  6.  tit  10.  lib.  12.  Nov.  Rec 

^Seethe  laws  of  the  10th  title,  12th  book,  Nov.  iZec,  cited  in  the  text:  also  the  royal 
decree  of  2d  April,  1783,  (not  in  Nov,  Rec.) 
'"  See  al»o  !«•  3.  tit  24.  lib.  12.  Nov.  Rec;  and  title  Gaming,  p.  250.  anU. 
"  See  UUe  7%e/l,  and  note  («^  p.249.aiil«. 
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lib.  8.  Rec.  [L.  3.  tit  15.  lib.  12.  Nov.  Rec.]  Every  robber  in  a 
desert  or  uninhabited  place,  of  the  value  of  one  hundred  and  fifty 
maravedis,  is  punishable  with  transportation  and  stripes;  with  the 
addition,  that  tne  robber  must  pay  to  the  party  double  the  amount  of 
the  property  robbed.  If  the  robbery  should  amount  to  five  hundred 
maravedis,  the  robber  is  punished  with  stripes  and  the  cutting  off  his 
ears;  if  it  exceeds  five  hundred  maravedisj  up  to  a  thousand,  with 
the  cutting  off  his  foot,  and  with  never  being  allowed  to  ride  on  horse 
or  mule  back;  and  if  it  exceeds  five  thousand  maravedis^  he  ought  to 
suffer  death  for  it,  L.  3.  tit  13.  lib.  8.  Rec.^  At  the  present  time, 
highway  robbers  incur  the  penalty  of  death.^  He  who  steals  any 
slave,  or  the  child  of  another,  must  suffer  death,  if  he  is  a  plebeian; 
and  if  an  hidalgo^  be  condenmed  for  l^e  to  hard  labor,"^  L.  22.  tit 
14.  P.  7.  [L.  22.  tit  14.  P.  7.]  Stealers  of  cattle  by  use  and  habit, 
deserve  the  punishment  of  death;  and  when  die  robbery  is  confined 
to  one  or  two  heads,  it  is  punished  with  imprisonment  (presidio), 
condemnation  to  the  mines,  &c.,  according  to  the  crime  and  its  cir- 
cumstances, L.  19.  tit  14.  P.  7.  [L.  19.  tit  14.  P.  7.] 

Sacrilege  is  punishable  by  excommunication,  and  other  penalties 
according  to  L.  4.  and  other  laws,  tit  18.  P.  1."  [L.  4.  &c  tit  18.  P.  1.] 

Breaking  open  graves  [sepultura  quebrantador).  Persons  guilty 
of  this  offence  are  punished  arbitrarily,  or  they  are  condemned  to 
imprisonment  {d  presidio)  according  to  the  circumstances  of  the  break- 
ing open:  and  if  effected  by  arms,  and  the  ill  treating  the  dead 
bodies,  it  is  punishable  with  death,  L.  12.  tit  9.  P.  7."  [ll  12.  tit  9. 
P.  7.] 

Simony}*  He  who  is  guilty  of  the  offence,  forfeits  the  gift  (gracia) 
which  he  may  have  obtained,  and  besides  double  the  amount  of  what 


^  Thtf  law  if  not  inserted  in  the  Nov.  Ree, 
f  »  Palaeio$  sayi.  that  the  lawi  of  the  Partida  make  a  differenoe  between  robbeiy  (ro6o\ 
and  theft  (kurto);  giwmg  the  name  ofrobo  to  what  the  Romans  called  rapina^  L.  1.  tit  13. 
P.  7n  which  implies  thefl  in  which  force  intervenes  Frineip.;  tit  12.  P.  7.,  bat  that  as  these 
words  are  commonly  taken  as  synonymous,  the  word  hurto  may  be  referred  to.  See  p. 
5M9,  mnU,  and  note  ^  ibid.  That,  notwithstanding  it  is  there  said,  that  the  pecuniorf 
punishment  of  thefl  (Aurto),*toot  manifest,  is  the  payment  of  the  doable  of  the  aroooot  or 
¥alue  stolen;  and  that  of  manifest  theft,  fourfold  the  amount:  and  the  penalty  of  threefidd 
the  amount  having  been  affixed  by  L.  3.  tit  13.  P.  7^  and  L.  2.  tit  1^.  lib:  8.  Rec  (L.  4. 
tit  34.  lib.  12.  Not.  Rec.),  to  the  ofienoe  of  robbei^  or  rapine,  it  is  convenient  in  order  to 
aivoid  confusion,  to  add  here  the  motive  for  this  difference.  The  learned  Professor  goes  on 
to  observe,  tbat  the  laws  of  Spain  in  this  particular,  (he  might  have  added  in  most  others), 
were  taken  from  those  of  the  Romans;  and  the  Roman  prfletors  establislied  the  penalty 
of  threefold  the  amount  with  respect  to  robbery;  not  because  that  in  robbery  the  same 
actions  are  not  given  as  in  thefl— for,  as  the  Emperor  Justinian  says,  §  inii,  JnsL  de  vi 
boH,  rap,,  he  who  commits  robbery  is  an  infamous  thief,  and  is  subject  to  the  same  actions 
as  he  who  commits  thefl;  but  in  order  to  prove  their  leal,  and  in  detestation  of  this  crime. 

SI  See  title  Plagiario;  and  note  ?>,  p.  252.  ante. 

*  Sacrilege,  savs  Palaeio§t  is  an  office  mixtiforif  the  penalties  of  excommunication, 
and  the  other  ecclesiastical  penalties  being  of  ecclesiastical  cognisance. 

^  See  tbb  law:  the  relations  of  the  deceasod  person  may  proceed  civilly  if  they  preA^ 
it,  and  recover  from  the  offender  100  maravedis  of  gold. 

M  This,  says  PaiacUm^  belongs  to  the  canonists,  and  its  cognisaDce  to  the  eeclesiastical 
jurisdiction. 
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he  may  have  given  or  promised,  and  must  be  transported  from  the 
kingdom  for  ten  years,  L.  19.  tit.  26.  lib.  8.  Rec  [L.  3.  tit.  22.  lib.  3. 
Nov.  Rec]  Suborners y  are  punishable  with  transportation,  LI.  5. 
and  6.  tit  9.  lib.  3.  Rec."  [LI.  7.  and  8.  tit  1.  lib.  IL  Nov.  Rec.] 

Highwaymen  (salieadores).  See  title  Robbery. 

Treason  or  traitor  {traidor).  The  punishment  of  death  [  240  ] 
and  confiscation  of  property  is  inflicted  upon  persons  gutlty  of  this 
crime,  L.  2.  tit  18.  lib.  8.  Rec.  [L.  2.  tit  7.  lib.  12.  Nov.  Rec]  He 
loses  his  privileges  of  nobility  or  rank  (hidaiguia),  and  his  houses 
are  rased  to  the  ground  to  serve  as  a  mark  of  perpetual  infamy,  L. 

I.  tit  12.  lib.  8.  Rec  [L.  3.  tit.  15.  lib.  12.  Nov.  Rec;]  and  he  who 
knowingly  admits  into  his  house**  or  gives  an  asylum^  {acoge)  to 
traitors  forfeits  half  his  property,  L.  4.  tit  18.  lib.  8.  Rec**  [L.  3.  tit. 
7.  lib.  12.  Nov.  Rec] 

Vagabonds.  Under  this  name  are  comprehended  all  sturdy  or 
healthy  beggars,  L.  11.  tit  11.  lib.  8.  Rec  [L.  5.  tit  31.  lib.  12.  Nov. 
Rec]  They  are  punished  for  the  first  time  with  four  years  con- 
demnation to  the  gallies,  for  the  second  with  one  hundred  stripes  and 
eight  years'  condemnation  to  the  gallies;  and  for  the  third  with  one 
hundred  stripes  and  perpetual  condemnation  to  the  gallies,  L.  6.  tit 

II.  lib.  8.  Rec**  [L.  4.  tit  31.  lib.  12.  Nov.  Rec] 

Outlaws  or  banditti  (bandidos).  If  being  cited  or  called  by 
edicts  and  proclamations  (pregones)  they  do  not  appear  they  are 
considered  as  contumacious,  and  any  person  may  kill  them,  and 
being  once  taken  they  must  be  drawn,  hanged,  and  quartered,  and 
their  property  confiscated,  •duto  3.  tit  11.  lib.  8.  Rec*  [L.  1.  tit  17. 
lib.  12.  Nov.  Rec] 

Usurer.  The  contracts  made  by  such  person  are  null,  he  forfeits 
or  loses  that  which  he  lends  on  usury,  and  he  pays  as  much  more 
(otro  tanto).  Being  a  second  time  guilty  of  the  offence,  he  forfeits 
the  half  of  his  property;  and  the  third  time  he  forfeits  the  whole,^* 
LI.  4.  and  5.  tit  6.  lib.  8.  Rec.  [LI.  2.  and  4.  tit.  22.  lib.  12.  Nov. 
Rec] 


.  V  71m  hw»  cited  bj  the  text,  n js  Palacum^  onir  treat  of  jadret,  who  reoeire  pfi» 
from  the  taitofs,  pvnithingr  them  for  this  crime  with  privation  o^  or  de^^radatioo  tfom 
office:  and  he  refers  to  cap.  9.  Imtrue.  de  Corregidorea  on  this  subject 

«  l*hi8  Law  S.  tit  15.  lib.  12.  Nov.  Roc;  which  is  L.  I.  tit  13.  lib.  8.  ReCn  dted  in  tiie 
text,  does  not  apply. 

"  For  three  days,  sajrs  L.  3.  tit  7.  lib.  13.  Nor.  Rec,  cited  in  the  text 

»  Pmlaeum  reiers  to  the  whole  of  tit  13.  P.  3.,  parttcularlj  to  L.  6.  thereof. 

«  PmUeum  eajs,  that  aU  the  royal  orders  respecting  the  assemblage  (rectjgtmMiife)  of 
vagrants,  remained  without  force  by  cap.  41.  of  the  Ro^  Ctdula^  or  enactment  respeotin|r 
the  pr«ss,  of  7th  May,  1775.  (See  L.  7.  tit  31.  lib.  13.  Not.  Rec,)  which  is  that  whi(£ 
fovems  with  regard  to  Yagrants,  dtc 

«  Vid€  the  quotation. 

M  Pmlacim  says,  that  the  contracts  made  by  a  usurer  are  nnO,  and  do  not  earry  prompt 
exceotioo;  but  that  this,  it  is  stated  by  Fthrtf  Refrrmado^  p.  l.oap.  16.  (.  1.  n.  30.,  b  only 
obeerred  with  respect  to  the  interest;  for  that  with  respect  to  the  principal  eze«nitioo  goee 
•faiMt  the  debtor,  notwithstanding  what  the  two  laws  cited  in  the  text  lay  down.    Wilk 
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NOTE. 

T  By  the  ordinance  (pragmatica)  of  12lh  March  1771^  it  is  esta- 
blished, That  persons  guilty  {deiinquentes)  of  qualified  crimes  such  as 
those  who  in  transgressing  the  laws  commit  crimes  (delingue?i)  with  a 
depraved  and  wicked  mind,  are  punishable  with  imprisonnaent  in 
Africa  {de  presidio  de  Africa);  and  that  those  guilty  of  crimes  not 
quahfied  (that  is  committed  without  such  wicked  mind  or  intention) 
are  sent  to  the  dock  yards  of  Cadiz,  Ferrol,  and  Carthagena,  under 
the  dispositions  therein  directed**^  whereby  also  the  extension  which 
was  improperly  given  to  [L.  8.  tit.  11.  Ub.  8.  Rec.  [L.  2.  tit  40.  lib. 
12.  Nov.  Rec.;]  and  of  those  laws  corresponding  with  it  is  done 
away. 

great  deferenco  to  the  learned  professor,  and  the  compiler  whom  he  has  quoted,  it  woold 
be  going  too  fiir  to  set  ap  the  authority  of  even  Febrero,  against  positive  statutory  enact- 
ments. 

«  L.  7.  tit.  40.  lib.  12.  Nov.  Rec 

98  Palacio$  observes,  that  the  contrary  of  what  is  stated  in  the  text,  is  laid  down  in  the 
Pragmatica  of  12th  March.  1771,  (L.  7.  tit  40.  lib.  12.  Nov.  Rec),  that  is,  that  the  btt 
mentioned  punishment,  which  cannot  exceed  ten  years,  is  awarded  to  the  first  class  of 
crimes,  and  the  first  to  the  last:  he  transcribes  a  great  part  of  this  law-  (whicli  see),  and 
asserts,  that  notwithstanding  its  definite  terms,  and  its  severity,  practice,  as  is  stated  in 
the  text  at  the  beginning  of  tliis  title,  huth  altered  and  mitigated  tlie  punishments  of  many 
crimes.  That  at  present,  and  by  a  royal  order  of  30th  December,  1803,  no  one  ought  to 
be  sentenced  or  condemned  to, the  gallics,  they  not  being  found  in  a  state  to  be  useful,  and 
therefore  that  some  other  equivalent  punishment  should  be  imposed,  when,  according  to 
the  laws,  any  offender  should  deserve  it.  He  also  refers  to  the  instruction  (16th  July),of 
1803  (L.  21.  tit.  41.  lib.  12.  Nov.  Rec,)  which  ordered  (eL  5.),  as  an  addition  to  that  issued 
on  27th  December,  1748.  (L.  17.  tit  41.  lib.  12.  Nov.  Rec.),  *"  that  opulent  persons  shoold 
be  punished  by  pecuniary  fines  in  lieu  of  corporal  punishments,  of  imprisonment  {decmtd^ 
and  others  of  a  liiie  nature  for  light  offences;  and  that  the  superior  tribunals  should  also 
be  able  to  commute  the  punishments  of  imprisonment  {de  presidio),  where  the  class  or  de- 
scription of  offence  should  permit  it,  ^c  That  by  cedula  of  28th  March,  1786  (L.  15.  tit 
40.  lib.  12.  Nov  Rec),  which  refers  to  former  ones  {PragmaU  12th,March,  1771.  cap.  5.  or 
L.  7.  tit  40.  Ub.  12.  Nov.  Rec),  it  is  ordered  that  no  offender  shall  be  sentenced  for  life  to 
imprisonment  {de  preMio),  nor  to  confinement  for  an  indefinite  period  in  a  house  of  cor- 
rection, in  order  to  prevent  the  desperation  of  offenders  and  other  disadvantages;  or  evils. 
That  some  roval  orders  fix  ten  years  for  the  greater  punishment,  and  others,  especially 
that  of  17th  February,  1786  (not  in  Non.  Rec),  direct  that  those  which  appoint  ten  years, 
are  understood  to  apply  to  only  one  sentence  or  conviction,  and  without  prejudice  to  a 
ffosh  charge  for  new  crimes.  That  ten  years  with  the  order  of  confinelhent  (elauMuk  de 
retencioH),  is  the  utmost  period  to  which  condemnations  of  imprisonment  {de  preeidie) 
can  be  extended.  Royal  cedula,  7th  October,  1796  (L.  16.  tit  12.  lib.  5.  Nov.  Rec)» 
That  as  regards  the  punishment  of  mutilation  of  limb,  it  hath  ceased  to  be  of  use  in 
Spain.  That  with  respect  to  the  ancient  pecuniary  punishments,  it  may  be  said  that  they 
have  been  made  arbitrary  in  consideration  of  the  great  depreciation  of  money  since  the 
laws  which  imposed  them  were  established,  which  would  render  them  almost  useless,  if 
the  letter  of  the  law  should  be  observed.  And  that  the  instruction  for  corrcgidores  of 
1786  (see  L.  25.  tit  88.  lib.  12.  Nov.  Rec),  will  be  of  use,  in  order  to  proceed  with  cer- 
tainty  in  regard  to  some  criminal  points. 

For  more  full  information  on  the  subject  of  this  title  of  the  text,  the  reader  is  referred 
to  the  7th  Partida,  Book  12,  of  the  Novi$ima  RecopHaeion  de  la$  Leyee  de  EepttnM,  to 
Anlonio  Oomez^  and  to  Mathmui  dejieHclis^  and  to  the  practical  criminal  works  of  f  lisasv* 
and  Outierrex, 
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BOOK  III. 

OF  ACTIONa 
TITLE  L 

OP  JURISDICTION,  JUDGES  AND  TRIALS,  OR  JUDICIAL  PROCEEDINGS 
IN  SPAIN  IN  GENERAL. 

Cap.  1.  Having  treated  of  the  two  first  objects  of  justice,  [  241  ] 
it  remains  to  discuss,  in  this  third  book,  the  last,  which  relates  to 
actions,  under  which  term  is  understood  all  that  is  embraced  or  com- 
prised in  a  trial  or  judicial  proceeding  (juicio);  therefore  we  shall 
treat  in  succession  of  each  of  its  parts. 

Jurisdiction*  is  the  power  which  the  king  or  lord  of  a  domain  pos- 
sesses over  his  subjects  or  vassals  as  arising  from  the  dominion 
which  he  exercises  over  them.  This  dominion  (imperium)  is  pure 
(mero)  and  mixed.  Pure  dominion  or  jurisdiction  is  that  which 
confers  upon  the  prince  the  power  of  deciding  criminal  causes. 
Mixed  is  that  which  confers  upon  him  the  cognisance  of  civil  causes, 
L  18.  tit  4.  P.  3.  [L.  18.  tit.  4.  P.  3.]  Thus  then  this  supreme 
jnrisdiction  in  matters  civil  and  criminal  resides  only  in  the  king, 
L  1.  tit  I.  lib.  4.  Rec.  [L.  1.  tit  1.  lib.  4.  Nov.  Rec.];  and,  therefore 
no  lord  or  private  individual  can  exercise  in  the  dominions  of  the 
crown  this  jurisdiction  without  producing  the  title  or  privilege  he 
possesses  for  so  doing,  L.  2.  tit  1.  lib.  4.  Rec.  [L.  2.  tit.  1.  lib.  4.  Nov. 
Rec]  Whence  proceeds  the  pre-eminence  or  right  of  the  crown  to 
appoint  secular  judges  to  the  cognisance  of  these  two  kinds  of  causes, 
as  also  escribanos  and  other  ministers  of  justice,  L.  2.  tit  4.  P.  3.  [L. 
2.  tit.  4.  P.  3.] 

Cap.  2.  Jurisdiction  in  the  first  place  is  ordinary  or  delegated. 
Ordinary  is,  that  which  is  vested  with  every  extension  in  the  [  242  ] 
magistrate  by  reason  or  virtue  of  his  office.  Delegated  is  that  which 
B  given  to  any  one  for  the  cognisance  of  a  certain  and  determinate 
cause,  which  is  exercised  by  all  judges  who  are  commissioned  or 
deputed  (cotnisionados). 

From  the  diflferent  nature  of  these  two  jurisdictions  we  deduce, 
that  the  ordinary  is  favorable  and  perpetual,  and  the  delegated 
odious  and  limited.  1st,  Wherefore  if  a  commission  is  given  to  an 
ordinary  judge  to  take  cognisance  of  any  cause,  over  which  he  pos- 
•esKd  ordinary  jurisdiction,  he  is  understood  to  exercise  the  latter, 

i  Set  TTm^*  Ctv.  Lnv,  book  4.  ch.  1.  p.  S99. 
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nnless  something  be  added  to,  or  taken  from  it,  but  even  in  this  last 
case,  if  he  hath  not  made  use  of  the  limitation  or  extension,  he  will 
be  always  considered  to  have  exercised  the  ordinary.  Hevia^  Cur. 
Filip.  part.  1.  §  4.  num.  4.  and  5.  2d,  That  both  jurisdictions  con- 
curring in  one  judge,  he  is  understood  to  exercise  the  ordinary^ 
Hevitty  ibid,  num.  5. 

As  in  delegation  oftentimes  regard  is  had  to  the  ability  or  fitness 
which  the  substitute  shows  for  the  office  which  he  is  to  exercise,  it 
hence  follows,  1st,  That  the  appointment  can  only  pass  to  his  suc- 
cessor when  the  substitute  or  delegate  is  not  named;  or  being  named 
if  it  can  be  proved  that  the  person  delegating  was  unacquainted 
with  the  delegate  at  the  time  he  commissioned  him,  Htvia^  ibid. 
num.  12.  2d,  That  the  delegate  cannot  commit  his  jurisdiction  to 
another  judge  although  he  be  an  ordinary  one,  L.  47.  tit.  18.  P.  3. 
(L.  47.  tiU  18.  P.  3.] 

Cap.  3.  In  the  second  place,  jurisdiction  is  divided  into  privative 
or  exclusive  {pnvaltva)^  and  preventive  (acumulaiiva).  The  first 
is  that  which  of  itself  alone  deprives  other  judges  of,  or  excludes 
them  from,  the  cognisance  of  the  cause;  and  this  all  judges  enjoy  or 
exercise  to  whom  causes  are  committed  with  an  inhibition  to  others 
of  the  district  to  take  cognisance  of  them.  The  second  is  that  by 
which  a  judge  may  have  cognisance  of  causes  which  another  jud^^e 
undertakes,  or  in  which  he  has  concurrent  jurisdiction,  with  prt' 
venlion^  between  them,  L.  19.  tit.  8.  lib.  2.  Rec.  [L.  9.  tit  14.  lib.  5, 
Nov.  Rec]  The  latter,  those  enjoy,  1st,  Who  acquire  it  by  favor  of 
the  person  while  living.  2d,  Those  who  acquire  it  by  prescription. 
3d,  Those  who  possess  iurisdiction  delegated  to  them  by  a  judge 
Superior  to  the  one  of  the  district  or  place;  by  reason  or  virtue  of 
which  they  may  inhibit  the  ordinary  and  other  judges  from  the 
cognisance  of  causes  contained  in  their  commission,  although  they 
1^  243  ]  may  be  pending  before  suc1i  judges;  and  in  the  mean  time, 
if  this  commissioned  judge  dies,  or  his  office  or  power  is  defective 
or  at  an  end,  they  cannot  even  take  cognisance  of  such  causes  with- 
out a  new  power  or  delegation  from  the  person  who  appointed  {el 
deieganle)^  L.  47.  tit.  18.  P.  3.  Hevia,  ibid.  n.  14.  and  15.^  [L.  ^7. 
tit  18.  P.  3] 

Cap.  4.  In  the  third  place  jurisdiction  is  divided  into  necessary  and 
voluntary.  Necessary  is  that  which  is  actually  exercised  over  persons 
who  are  subject  to  it.  Voluntary  is  that  which  is  possessed  over  him 
who,  of  his  own  accord  or  free  will,  is  disposed  to  submit  to  it,  L.  32. 
tit  2.  P.  3.  [L.  32.  tit  2.  P.  3.] 

From  this  last  arises  the  jurisdiction  called  prorogada  which  is  the 

s  This  ri^ht  of  prevention  of  JurUdieeion  acumylativa,  may  be  better  defined.  It 
consisted  in  thia,  that  where  two  judges  had  concurrent  juritidiction  over  causes  of  tbo 
tame  nature,  he  before  whom  a  cause  was  first  instituted,  and  by  whom  the  party  was 
lawfully  cited,  acquired  exclusive  jurisdiction  over  that  cause  to  conclusion.  Vid^ 
Jn$truc.  Jurid.  de  Colom.,  2d  vol.  lib.  1.  cap.  1.  p.  40.  n.  10.;  and  L.  12.  tit  7.  P.  3. 

»  And  L.  5.  Ut  34.  Ub.  ii.  Nov.  Sec,  ml  Jin. 
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extennon  of  jurisdiction  to  the  case  or  person  to  which  or  whom  it  is 
not  by  its  nature  extended.  Carievaly  tit.  1.  disp.  2.  sect  1.  q.  8.  I^ 
«a  tit.  21.  lib.  4.  Rec.^  [L.  7.  tit  29.  lib.  11.  Nov.  Rec] 

Hence  it  is,  that  in  order  to  be  bound  by  an  incompetent  jurisdic- 
tion {prorogar^e  la  Jurisdiccion),  two  things  are  necessary.  The 
first,  consent  of  the  parties;  the  second,  that  the  judge  to  whom  sub- 
nussiou  is  made,  has  antecedently  lawful  jurisdiction,  Carleval^ibifL 
num.  979.  and  1071. 

The  first  requisite  arises  from  tacit,  or  express  consent,  whence 
springs  jurisdiction  prorogada,  tacit  or  express.  Tacit  jurisdictioa 
prorogada  takes  place  when  those  who  contract  or  commit  a  crime 
subject  themselves  to  a  foreign  or  other  (ageno)  judge,  who  has  cog- 
nisance of  any  of  these  proceedings  in  another  jurisdiction,  L.  32.  tit 
2.  P.  3.  [L.  32.  tit  2.  P.  3.;]  or  when  one  appears  before  a  judge  to 
whose  jurisdiction  he  is  not  amenable,  without  pleading  to  it,  L.  32. 
tit  2.  P.  3.  [L.  32.  tit  2.  P.  3.]  CarUvaly  ibid,  sect  2.  num.  892.  to 
1000.;  but  contumacy,  as  it  is  compulsory,  or  not  voluntary,  does  not 
induce  or  infer  submission  (prorogacion)^  Carleval^  ibid.  num.  1000. 
el  seg.  Jurisdiction  prorogada  express  is,  when  one  submits  to  the 
jurisdiction  of  another  judge,  renouncing  his  own  privilege  or  right; 
Carievaly  1.  ibid.  sect.  1.  num.  976.  and  sect.  2.  num.  1003.  to  1019. 
where  may  be  seen  the  cases  in  which  this  express  consent  is  not 
valid;  neither  does  this  jurisdiction  take  place  when  the  defendant  filee 
across  bill  by  way  of  compensation,  or  set-off  against  the  plaintiff 
before  the  same  judge  before  whom  he  is  sued  or  cited.  The  reason  of 
this  submission  (prorogacion)  is  founded  on  this  principle;  that  it  [244] 
is  proper  that  after  the  plaintiff  hath  desired  to  establish  orobtam  hie 
right  before  a  judge,  the  defendant  should  be  allowed  to  do  the  like 
before  the  same  judge,  L.  2a  tit  4.  P.  3.  [L.  20.  tit  4.  P.  3.] 

From  the  second  requisite  follows;  Ist,  That  every  superior  judge 
Biay  submit  to  the  jurisdiction  of  an  inferior  ordinary  judge,  L.  7.  tit 
9.  P.  1.  [L.  7.  tit  9.  P.  1.]  2d,  That  so  also  may  the  judge  of  equal 
jurisdictioa  submit  to  that  of  his  equal,  Hevia^  ibid.  niurL  23.  3d^ 
That  the  jurisdiction  of  every  ordinary  judge  appointed  for  one  oc 
three  years,  although  the  term  be  expired,  is  submitted  to  until  hia 
successor  enters  on  the  possession  of  the  office,  L.  5.  tit  5.  lib.  2,  Rec 
[L.  2.  tit.  11.  lib.  5.  Nov.  Rec]  4th,  That  all  jurisdiction,  although 
necessary  or  compulsory  (farzosa)^  may  be  exercised  in  another  ter- 
ritory with  permission  of  the  judge  of  that  district,  HeviOj  ibid,  nnxxu 
Z5J  5th,  That  the  prince,  lord,  or  judge,  being  absent  from  theif 
territory  or  jurisdiction,  may  appoint  a  person  to  preside  or  decide  ii^ 
their  name;  but  having  two  or  more  separate  seignories  or  jurisdio* 
tions,  and  being  in  one  of  them,  they  may  take  cognisance  of  causee 

«  The  definitioD  of  &/i  Ibts,  del  DereeU  R.  de  Etp.  3d  vol.  book  3.  tit  2.  p.  149.  tt. 
223,  KCfnt  more  clear,  which  it  the  sabmittinir  oneMlf  to  an  incompetent  jurisdiction;  and 
be  adds,  that  it  is  very  rare,  and  of  little  use.     Vide  also  iirid^  p.  146.  arUe^  no.  18. 

*  Who  adds  the  requiMteoftbeoonseat  of  the  Duties  int«rfft«d.    Ft^  also  !«.  7.  tit  4 

F.a. 
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from  the  other,  provided  that  the  party  be  not  obliged  to  go  from 
his  domicile,  L.  13.  tit.  7.  P.  3.« 

Hence  it  also  follows,  that  all  jurisdiction,  from  its  nature,  may  be 
submitted  to,  unless  that  its  constitution  or  a  statute  forbid  it  on  ano- 
ther account,  Carieval,  ibid,  sect.  4.  By  the  law  of  the  realm 
the  following  persons  are  prohibited  from  submitting  themselves 
to  an  incompetent  jurisdiction:  1st,  Laymen  to  an  ecclesiastical  judge, 
LI.  11.  and  13.  tit.  1.  lib.  4.  Rec.  [L.  6.  tit.  1.  lib.  10.  L.  8.  tit  1. 
lib.  4.  Nov.  Rec]  2d,  Persons  under  twenty-five  years  of  age, 
without  the  authority  of  their  curator,  Carieval^  ibid.  n.  1 1 30.  3d, 
Agriculturists  [iabradores)^  even  in  case  of  submitting  themselves  to 
the  nearest  royal  corregidor,  or  to  the  head  of  the  district,  L.  25.  cap, 
4.  tit.  21.  lib.  4.  Rec.  [L.  15.  tit.  31.  lib.  11.,  L.  6.  tit.  11.  lib.  10.  Nov. 
Rec]  4th,  Poor  persons,  Carieval^  ibid.  n.  1 142.  5th,  An  attor- 
ney without  special  authority,  Carieval^  ibid.  n.  1143.  Jurisdiction 
by  its  constitution  cannot  be  submitted  to:  1st,  In  suits  pending  in 
the  audiences,  which  cannot  be  invoked  to  the  council,  LI.  10.  and 
23.  tit.  5.  lib.  2.  Rec  [L.  8.  tit.  1.  L.  23.  tit.  1.  lib.  5.  Nov.  Rec]  2d, 
In  cases  of  the  value  of  thirty  thousand  maravedis,  the  cognisance  of 
which  belongs  to  the  councils  or  corporations  of  cities  or  towns;  Prag* 
matica  of  2Sih  Jtfne,  1619.  3dly,  In  causes  of  appeal:  because  no 
appeal  can  be  preferred  but  to  the  immediate  superior  judge,  Carie- 
val, ibid.  sect.  5.  num.  1224. 

[  245  ]  The  effects  of  prorogacion  are,  1st,  That  this  jurisdiction 
passes  to  the  successor  in  office,  unless  the  submission  hath  been  per- 
sonal,^ Carieval,  ibid.  sect.  6.  n.  1234.  and  1235.  2d,  That  being 
made  to  the  judge  delegate,  it  is  at  an  end  with  the  delegation,  Car- 
ieval, ibid.  n.  1236.  3d,  That  the  sentence  given  by  the  judge  to 
whose  jurisdiction  submission  hath  been  made,  may  be  carried  into  ^ 
execution  by  him;  unless  the  assistance  of  another  jurisdiction  be  ne- 
cessary,  as  happens  in  respect  of  the  ecclesiastical  judge,  who  cannot 
execute  his  sentences  without  the  assistance  of  the  secular  power,  LI. 
14  and  15.  tit.  1.  lib.  4.  Rec  [LI.  4.  and  12.  tit.  1.  lib.  2.  Nov.  Rec] 
4th.  That  when  once  the  submission  is  admitted  by  the  judge  he 
cannot  be  compelled  to  the  cognisance  of  the  cause,  Carieval,  ibid.  n. 
1240.  5th,  That  the  judge  may  delegate  this  jurisdiction  which  has 
been  submitted  to,  Carieval,  ibid.  n.  1241. 

Cap.  5.  From  the  royal  and  ecclesiastical  jurisdiction  emanate 
other  subordinate  or  inferior  ones,  known  under  the  name  oi  fueros 
privilegiados,  such  are  the  military  jurisdiction,  those  of  the  univer- 
sities, and  of  the  inquisition,  &c.,  but  such  as  can  in  no  way  prejudice 
or  affect  the  civil  or  royal,  from  whence  they  have  derived  their 
existence.  For  the  conservation  of  this  jurisdiction,  reference  is  had 
to  thefcllowing  provisions,  1st,  That  no  ecclesiastical  jurisdiction  can 
impede  the  royal  under  pain  of  losing  its  privileges  (^a  naturaleza)^ 

i  The  law  quoted  does  not  apply.    See  L.  17.  tit  4.  PkirU  3. 
'^  That  is,  to  the  jad^e  personally. 
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and  its  temporalities  {tempor alidades)^  LI.  3  and  4.  tit  1.  lib.  4. 
Rec  [L.  3.  and  4.  tit  1.  lib.  4.  Nov.  Rec.],  jointly  with  L.  12.  tit  8. 
Kb.  1.  Rec.;*  which  comprises  the  penalty  of  judges  (conservadores) 
who  intermeddle  in  profane  or  lay  causes.  2d,  That  only  in  causes 
relating  to  benefices,  tithes,  and  in  crimnal  and  matrimonial  causes 
can  ecclesiastical  judges  cite  laymen  in  the  tribunal  or  jurisdiction 
(cabeza)  of  the  bishofls,  L.  5.  tit  1.  lib.  4.  Rec  [L.  5.  tit  1.  lib.  2. 
Nov.  Rec]  3d,  That  ecclesiastics,  who  possess  temporal  jurisdiction, 
must  exercise  it  through  laymen,  L.  8.  tit  3.  lib.  1.  Rec  [L.  10.  tit 
1.  lib.  2.  Nov.  Rec]  4th,  That  the  corregidors  and  justices  must 
make  their  report  every  year,  if  the  ecclesiastical  judges  usurp  the 
royal  jurisdiction,  L.  17.  tit  5.  lib.  3.  Rec  [L.  1.  tit  15.  lib.  2.  Nov. 
Rec]  5th,  That  special  commissions  may  not  be  given  in  prejudice 
of  the  ordinary  jurisdiction,  except  when  it  shall  seem  fit  to  the  coun- 
cil, L.  10.  tit  9.  lib.  3.  Rec«  [L.  1.  tit  10.  lib.  4.  Nov.  Rec] 

Cap.  6.  These  jurisdictions  are  given  and  appropriated  by  the  king 
to  magistrates  who  judge  in  his  name.  Therefore  they  are  called 
judges,  which  implies  good  men  who  are  appointed  to  order  and  to 
administer  justice,  L.  1.  tit  4.  P.  3.  [L.  1.  tit  4.  P.  5.]  Hence  [  246  ] 
it  is,  that  every  judge  ought  to  be  qualified,  of  good  manners  and 
habits,  and  endowed  with  the  qualities  expressed  by  L.  3.  tit  4.  P. 

3.  [L.  3.  tit  4.  P.  3.]  This  qualification  or  fitness  consisu  in  age, 
science,  and  capacity.  In  respect  of  age,  no  one  under  twenty-six 
years  can  hold  a  judicial  appointment,**^  L.  2.  tit.  9.  lib.  3.  Rec.  [L.  6. 
tit  1.  lib.  10.  Nov.  Rec]  As  regards  science,  every  judge  must  have 
studied  ten  full  years,"  L.  2.  tit  9.  lib.  3.  Rec.  [L.  6.  tit  1.  lib.  11. 
Nov.  Rec],  and  must  decide  by  the  laws  of  the  kingdom,  L.  4.  tit 

I.  lib.  2.  Rec.  [L.  5.  tit  2.  lib.  3.  Nov.  Rec]  Finally,  in  regard  of 
capacity,  neither  the  insane  (foco),  the  dumb,  the  deaf,  the  blind,  the 
habitnally  infirm,  the  religious,  the  female,  nor  the  clergyman  can  be 
*  judge,  LI.  7."  and  8.  tit  9.  lib.  3.  and  L.  10.  tit  3.  lib.  1.  Rec.  [LL 

4.  and  5.  tit  1.  lib.  1 1.  and  L.  5.  tit  9.  lib.  1.  Nov.  Rec] 

As  a  judge  ouglit  to  be  a  good  man  (hombrt  bueno)^  it  is  inferred 
that  no  man  of  ill  conduct  can  be  judge  nor  afcalde,  L.  7.  tit  9.  lib.  3. 
Rec  [L.  4.  tit.  1.  lib.  11.  Nov.  Rec]  2d,  Nor  he  who  receives  pre- 
sents for  administering  justice,  h.  5.  tit  9.  lib.  3.  Rec  [L.  7.  tit  1.  lib. 

II.  Nov.  Rec]     3d,  That  no  one  can  be  such  in  causes  in  which  his 


*  Not  tniertcd  in  the  Nov,  Rec, 

•  The  law  quoted  eeems  to  ibrbid  it  aHogfether.     Viit  L.  1.  tit.  10.  lib.  4.  No?.  Rec. 

^  And  the  penalty,  in  toch  person  accepting  it,  is,  by  the  law  quoted,  inoapaeitj  to 
liold  the  like  or  other  offices  in  fatore.  PdUew$  says,  that  the  age  stated  in  the  text  is, 
with  reference  only  to  a  professional  jodge  (/elroio);  and  that  L.  2.  tit  9.  lib.  3  £cc  (L. 
6L  tit  1.  lib.  11.  Nov.  Rec),  does  not  alter  L.  3.  tit  9.  lib.  3  Ree.  (L.  3.  tit  1.  lib.  it  Nov. 
Se«.X  which,  in  respect  to  the  office  of  an  ordinary  or  unprofessional  judge  {Jm%%  ordU 
■■rio),  allows  a  person  of  twenty  years  of  age  to  hold  it 

>*  This  law  relates  to  the  incompetency  of  a  slave  to  be  judge. 

»  The  civil  or  canoQ  law  is  understood,  adds  PalacUm. 
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relations  and  friends  (allegados)  are  interested,  LL  9."  and  10."  tie 
4.  P.  3.  [LI.  9.  and  10.  tit  4.  P.  3.] 

The  obligations  of  judges  are  very  numerous,  and  do  not  properly 
belong  to  the  objects  of  our  institutes.  Reference  is  made  to  LI.  6, 
7,  8,  12,  13,  14,  15,  and  16.  tit.  4.  P.  3.  and  LI.  3.  and  16.  tit  9.  lib. 
3.  Rec.  [LL  6,  7,  8, 12, 13,  14,  15,  and  16.  tit  4.  P.  3.  and  L.  3.  tit. 
1.  and  tit  35.  lib.  11.  Nov.  Rec] 

Cap.  7.  There  are  three  kinds  of  judges,  ordinary,  delegated,  and 
arbitrators  or  judges  of  fact  (arbiiros).  The  ordinary  are  persons 
who  are  ordinarily  appointed  to  perform  their  oflSces  in  regard  of 
those  over  whom  they  are  to  decide  in  places  in  which  they  have 
jurisdiction,  L.  1.  tit  4.  P.  3.  [L.  1.  tit  4.  P.  3.]  In  this  class  are 
comprehended  all  judges  who  are  appointed  officially  by  the  king,  as 
magistrates  (corregidores)^  alcaldes,  &c.,  L.  1.  tit  4.  P.  3.;  with  regard 
to  whose  powers,  privileges,  and  other  things  belonging  to  their  office 
and  duties,  there  are  various  provisions  collected  in  various  tides  of 
Lib.  2.  Rec.''  which  ought  to  be  studied  with  reflection. 

Delegated  judges  are  those  appointed  to  hear  and  determine  (oir) 
f  247  ]  certain  or  specific  suits  by  command  of  the  king  or  of  other 
judges  ordinary  {jueces  ordinarios)^  L.  19.  tit  4.  P.  3.  [L.  19.  tit  4. 
P.  3.;]  and  it  is  to  be  observed  that  he  who  is  delegated  by  the  king 
may  commit  to  another  his  delegation,  but  not  he  who  is  delegated 
by  the  ordinary  judge,  L.  19.  tit  4.  P.  3.  [L.  19.  tit  4.  P.  3.]  In  the 
person  delegated  by  the  ordinary  judge  these  four  circumstances 
ought  to  concur.  1st,  That  he  exercise  his  jurisdiction  in  the  terri- 
tory of  the  person  delegating.  2d,  That  the  cause  or  suit  over  which 
the  delegation  devolves  be  within  the  cognisance  of  the  person  dele- 
gating. 3d,  That  it  be  not  of  that  number  which  cannot  be  delegated 
according  to  L.  18.  tit  4.  P.  3.  [L.  18.  tit  4.  P.  3.]  4th,  That  he 
investigate  the  cause  to  which  he  is  commissioned,  abiding  in  the 
place  directed  by  the  commission  or  appointed  by  the  person  dele- 
gating, L.  17.  tit  4.  P.  3.  [L.  17.  tit  4.  P.  3.]  These  circumstances 
are  not  necessary  with  respect  to  the  person  delegated  by  the  king, 
who  before  setting  out  on  his  commission  ought  to  qualify  himself 
with  the  solenmities  of  the  oath,  and  other  requisites  expressed  by  L. 
18.  cap.  19.  and  20.  tit  26.  lib.  8.  Rec*«  [L  1.  tit  14.  lib.  4.,  L.  11. 
tit  34.  lib.  5.,  L.  16.  tit  27.  lib.  4.,  L.  3.  tit  14.  lib.  4.,  and  L.  3.  tit 
10.  lib.  4.  Nov.  Rec.,]  not  being  able  to  give  as  his  sureties  any  of  the 
officers  who  shall  accompany  him,  nor  the  escribano  de  camara. 

1*  In  civil  cuet,  it  appears  he  may  delegfata  another  person  to  decide,  but  not  in  crimi- 
nal, note  3  gloee.  said  Uw. 

1^  This  law  forbids  a  person  to  be  jodge  in  his  own  cause,  as  also  when  he  has  been 
previoatly  the  advocate  or  counsellor. 

^  See^Ut  1 1.  Ub.  7.  Nov.  Rec 

i<  PalaeUn  says,  that  this  law  is  erroneously  oited;  that  L.  44.  tit  4  lib.  3.;  LI.  16.  and 
40.  tit  6.  lib.  34  and  L.  7.  tit.  1.  lib.  8.  Rec ;  (L.  1.  Ut  13.  lib.  7^  L.  9.  Ut.  1.  lib.  4.;  U  4.. 
ikU  U.  lib.  7.;  and  L.  11.  tit  34.  lib.  13.  Nov.  Rec^)  with  some  other  laws,  treat^if  thin 
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jSuio  28.  tit  10.  lib.  2.  Rec.  [Nota  6.  tit  10.  lib.  4.,  Nota  15.  tit  10. 
lib.  4.  Nov.  Rec.,]  explains  the  mode  in  which  these  judges,  commis* 
noDed  by  the  council  {conego\  mnst  proceed  in  commissions  de  qficio^ 
not  being  allowed  to  be  accompanied  by  agents  (diligencieros)  or 
fiscals,  J2uio  9.  tit  1.  lib.  S.  Rec.  [Nota  7.  tit  10.  lib.  4.  Nov.  Rec.;] 
nor  to  exceed  the  bounds  prescribed  to  their  powers,  ^^uio  4.  tit  1. 
Kb.  a  Rec.  [L.  14.  tit  34.  lib.  12.  Nov.  Rec.]  Their  commission  being 
completed,  they  ought  to  give  an  account  of  it  to  the  council  withiu 
twenty  dap,  L.  46.  lit  4.  lib.  2.  Rec.  [L.  8.  tit  10.  lib.  4.  Nov.  Rec] 
without  whose  certificate  they  cannot  obtain  that  from  the  fiscal  of 
having  given  an  account  of  the  penalties  or  fines  of  the  camara^ 
jSuio  3.  tit  13.  lib.  2.  Rec.  [Nota  4.  tit.  10.  lib.  4.  Nov.  Rec.]  The 
persons  whom  these  judges  shall  condemn,  ought  to  present  them- 
selves to  the  council  within  fifteen  days,  if  withiu  the  walls  of  the 
city  (los  puertos),  and  within  forty  days  if  without  the  city,  Auto  5. 
tit  14.  lib.  2.  Rec.  [Nota  2.  tit  14.  lib.  4.  Nov.  Rec] 

These  delegations  are  made  for  two  purposes,  either  for  the  full  or 
entire  cognisance  of  the  cause  to  definitive  sentence,  or  for  conducting 
the  process  (acinar  el  proceso)^  the  judge  delegating,  reserving  to 
himself  the  pronunciation  of  the  sentence,  L.  1.  tit  4.  P.  3.  [L.  1.  tit 
4.  P.  3.] 

Every  delegated  judge  ought  to  decide  according  to  the  orders  of 
the  persons  delegating,  L.  1.  tit  4.  P.  3.  [L.  1.  tit  4.  P.  3.;]  and  from 
this  principle  it  loUows,  that  he  can  only  hear  the  cause  delegated  and 
its  accessory,  without  which  the  commission  cannot  be  carriediinto 
efiect  (expedirse),  LI.  19.  and  20.  tit  4.  P.  3.,  L.  46.  tit  10.  P.  3.  [LL 
1 9.  and  20.  tit  4.  P.  3.,  L.  46.  tit.  10.  P.  3.]  2d,  That  it  is  in  the  power 
of  the  person  delegating  to  suspend  him  from  the  exercise  of  the 
office  delegated  whenever  he  pleases,  L.  19.  tit.  4.  P.  3.  [L.  [  248  ] 

19.  tit  4.  P.  3.]  3d,  That  the  person  delegating  may  take  cogn^isance 
of  {oir)  the  action  of  reconventiony  and  the  agreement  by  the  parties 
to  refer  to  arbitrators  (compromisos)  upon  matter  appertaining  to  the 
commission,  although  nothing  relating  thereto  be  expressed  in  it,  L. 

20.  tit.  4.  P.  3.  [L.  20.  tit  4.  P.  3.]  Delegated  jurisdiction  is  termi- 
nated, 1st,  By  the  revocation  of  the  person  delegating,  L.  21.  tit.  4. 
P.  3.  [L.  21.  tit  4.  P.  3.]  2d,  By  the  non-exercise  of  it  within  the 
year  by  the  person  delegated,  L.  35.  tit  18.  P.  3.  [L.  35.  tit  18.  P.  3.] 
Sd,  By  the  death  of  the  person  delegating,  or  of  any  of  the  parties 
before  the  commission  is  entered  on  (principiarse)^  L.  21.  tit  4.  P.  3» 
[L-  21.  tit  4.  P.  3.;]  for  the  delegation  once  acted  on  is  perpetuated, 
WetnOf  ibid.  n.  11.  Of  the  delegation  of  the  coroner  or  judge  of 
inquest  (jvez  pesquvndor)y  we  will  treat  in  the  11th  title. 

Arbitrators  {arbilros)  are  mediating  judges  (juece^  avenidorea)^ 
who  are  chosen  and  appointed  by  the  parties  to  decide  the  matter  in 
dispute  between  them,  L.  23.  tit  4.  P.  3.  [L.  23.  tit  4.  P.  3.]  These 
are  of  two  kinds:  the  first  named  by  the  parties  in  order  that  they 
may  determine  according  to  law,  and  the  others  appointed  by  them 
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as  friends  to  adjust  or  compose  the  matter  that  is  submitted  to  them. 
Here  we  shall  speak  of  the  first  ^^ 

From  what  has  been  explained,  the  following  axioms  are  derived. 
1st,  That  the  arbiter  is  in  the  place  of  the  judge,  although  he  is  not 
properly  so.  3d,  That  in  order  to  be  elected  arbiter,  the  compromise 
or  submission  of  the  parties  is  required,  and  the  acceptance  of  the 
person  chosen.  3d,  That  the  arbiter  be  bound  to  take  cognisance  of 
and  decide,  or  give  his  award  in  the  cause.  4th,  That  the  parties 
are  bound  to  obey  the  sentence  or  fulfil  the  award. 

From  the  first  principle  it  is  inferred,  1st,  That  no  person  can  be 
an  arbiter  who  b  subjegt  to  the  legal  impediments  by  which  we 
have  said  a  person  is  prevented  from  being  a  judge.  2d,  That  no 
one  can  be  arbiter  in  his  own  cause,  unless  for  an  injury  or  insult, 
L.  24.  tit.  4.  P.  3.  [L.  24.  tit.  4.  P.  3.]  3d,  That  the  sentence  givea 
by  an  arbiter  cannot  be  revoked  by  reason  of  his  minority,^'  L.  5.  tit. 
4.  P.  3.  [L.  5.  tit.  4.  P.  3.]  4th,  That  the  ordinary  judge  cannot  be 
arbiter,  except,  indeed,  to  approve  the  submission  or  compromise  of 
the  parties,  L.  24.  tit.  4.  P.  3.  [L.  24.  tit.  4.  P.  3.]  Carleval,  dis- 
pula  2.  sect  4.  num.  1212. 

From  the  second  principle  it  follows,  1st,  That  all  those  who  caa 
bind  themselves  and  alienate  property,  may  compromise  or  submit 
to  arbitration,  VaUron  de  trans,  tit  4.  quaest  5.  n.  1.  2d,  That  this 
compromise  or  reference  should  be  accompanied  with  a  certain  con- 
ventional penalty,  L.  26.  tit  4.  P.  3.^«  [L.  26.  tit  4.  P.  3.]  3d,  That 
[  249  ]  the  arbitration  bond  (compromiso)  be  authorised  by  the  signa- 
ture of  a  public  escribano,  and  set  forth  the  suit  which  gives  rise  to  the 
reference,  the  names  of  the  arbiters,  the  mode  in  which  they  must 
proceed,  and  every  thing  necessary  for  the  said  purpose,  L.  23.  tit.  4. 
P.  3.  [L.  23.  tit  4  P.  3.]  4th,  That  an  arbitration  or  compromise  is 
only  valid  with  regard  to  a  doubtful**  cause,  VaUroHj  ibid.  q.  4.  and 

n  Wtfd^  in  bb  In9i.  Civ.  Law^  p.  336.  book  4.  cap.  3.  rajs,  there  is  an  arbitrator  and 
mn  arbiter;  an  arbitrator  is,  properly,  a  reconciler  or  moderator,  according  to  equity  and 
truth.  Arbiter  is  the  kind  here  treated  o^  and  each  as  described  in  L.  4.  tit  17.  lib.  It 
Nov.  Rec,  as  arbiiro  juri$;  and  the  other  arbitrator,  juex  amigo^  or  arbUro  arhiirador: 
both  sorts  are  also  distinctly  treated  of  in  the  law  quoted  in  the  text,  L.  S3,  tit  4.  P.  2. 
and  a  penalty  b  therein  recommended  to  bo  inserted  in  the  arbitration  bonds  for  tba 
performance  of  the  nward  in  both  cases. 

1*  Because  the  parties  huve  expressly  consented  to  his  appointment 

w  Vide  also  L.  33.  tit  4.  P.  3.  Though  there  is  no  penalty  annexed  to  the  sabniia^ 
sion,  says  Wood^  Ifi$L  p.  337.  b.  4.  c.  3.;  yet  an  action  in  fmetttm  will  lie  for  the  per. 
ibrmance  of  it  PalaeioB^  rcfbrrinr  to  LI.  3.  tit  16.  lib.  5.;  and  L.  4.  tit  31.  lib.  4.  Rec 
(LI.  1.  tit  L  lib.  10.;  and  4.  tit  17.  Tib.  11.  Nov.  Rec;)  says,  a  compromise  may  be  frith 
or  without  a  penalty,  and  the  one  is  of  equal  validity  with  the  other. 

so  Perhaps  this  is  more  strictly  with  respect  to  Iraitsacdofi,  which  is  defined  a  ootft. 
cord,  or  agreement  of  an  uncertain  and  doubtful  snit,  both  litigants  yielding  op  part  of 
their  pretences  on  each  side;  the  case  must  be  doubtful,  and  something  roust  be  given  or 
done.  If  the  matter  is  certain  in  its  nature,  a  transnction  upon  it  is  null  and  void: 
Wood,  In$t.  C.  L.,  p.  336.  b  4.  ch.  3.  The  law  of  the  Nov.  Rec  quoted,  does  not,  by  it* 
lirtter,  go  to  the  length  ni  the  position  in  the  text;  but  Azecedo,  in  hb  oomnaent  on  *hm 
aaine,  Lr^4.  tit  31.  Tib.  4.  Rec  n.  21.  supports  it,  and  says,  that  uncertainty  is  the  ato^ 
ftance  of  the  transaction;  and  that  arbitration  (coai|irMntssar«i),  is  like  imto  it  Vuim 
this  last  author  oo  this  law. 
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L.  4.  tit  21.  lib.  4.  Rec.  [L.  4.  tit  17.  lib.  1 1.  Nov.  Rec.]  5th,  That 
oompromise  or  arbitration  with  respect  to  public  crimes  or  oflFences, 
and  caoses  of  matrimony  is  not  vahd,  L.  24.  tit.  4.  P.  3.'*  [L.  24.  tit 
4.  P.  3.]  5th,  That  those  only  can  compromise  or  refer  to  arbitra- 
tion who  can  sae;  and,  therefore,  the  minor  must  have  the  authority* 
of  his  curator,  L.  25.  tit  4.  P.  3.,  [L.  25.  tit.  4.  P.  3.]  and  the  proc- 
tor or  judicial  attorney  {d  pleyios)  a  special  power  for  the  purpose, 
unless  he  have  a  full  and  absolute  power  to  perform  completely  all 
things  in  the  suit,  L.  19.  tit  5.  P.  S.  [L.  19.  tit  5.  P.  3.]  Valerouy  tit 
4.  q.  5.  &  n.  8.  al  12. 

Hence  also  it  follows,  7th,  That  no  one  can  be  compelled  by  the 
ordinary  judge  io  accept  the  appointment  of  arbiter,  L.  29.  tit  4,  P. 
8.  [L.  29.  tit.  4.  P.  3.]  8th,  That  a  person  may  allege  the  following 
excuses  for  being  exempted  from  this  commission.  1st,  The  parties 
having  moved  the  subject  of  arbitration  before  the  ordinary  judge. 
2d,  The  parties  having  changed  the  arbiters.  3d,  By  leason  of  the 
injury  or  prejudice  that  may  ensue  to  him.  4th,  On  account  of  being 
occupied  in  a  public  office  or  charge,  or  in  the  care  of  one's  own 
property.  5th,  On  account  of  sickness,  L.  30.  tit.  4.  P.  3.  [L.  30.  tit 
4.  P.  3. 

From  the  third  principle  it  is  inferred,  that  the  arbiter  must  pro- 
ceed according  to  the  rules  of  law,  in  conformity  to  the  powers 
which  the  parties  shall  give  him,  L.  26.  tit  4.  P.  3.  [L.  26.  tit.  4.  P. 
3.]  2d,  That  sentence  ought  to  be  awarded  on  the  cause  of  arbitra<^ 
tion,  and  on  no  other,  which  is  not  accessary  to  it,  in  the  place  and 
Within  the  term  appointed,  if  the  parties  should  not  prorogue  it;  and 
if  DO  particular  time  hath  been  agreed  on,  that  of  three  years  is 
understood  according  to  law,  LI.  32.  and  37.  tit  4.  P.  3."  [LI.  32.  and 
87.  tit.  4.  P.  3.]  3d,  That  if  any  of  the  arbiters  be  absent,  the  others 
cannot  determine  the  matter  of  reference  without  the  fresh  consent 
of  the  parties,  L.  32.  tit.  4.  P.  3.  [L.  32.  tit  4.  P.  3.]  4th,  That  if 
the  arbiters  differ,  a  third  person  or  umpire  is  chosen  by  the  same 
parties,  or  by  the  ordinary  judge,  LI.  26.  and  29.  tit  4.  P.  3.  [LI  26. 
and  29.  tit  4.  P.  3.]  5th,  That  the  sentence  or  award  pronounced 
by  arbiters  on  a  feast  day  (dia/eriado)  is  not  valid,  unless  [  250  ] 
it  were  by  those  of  the  second  dass  or  arbitrators,  L.  32.  tit  4.  P.  3. 
[L.  32.  tit  4.  P.  3.J  6th,  That  the  causes  being  many,  the  arbiters 
may  pronounce  sentence  on  each  in  particular,  unless  the  parties  had 
agreed  to  the  contrary,  L.  32.  tit.  4.  P.  3.  alfin.  [L.  32.  tit  4.  P.  3.] 

By  the  fourth  pnnciple  it  is  established,  1st,  That  the  parties  must 
obey  the  award  within  the  term  that  is  prescribed  by  the  arbiter, 
and  if  no  term  hath  been  prescribed,  within  foiu*  months  under  the 
penalty  stipulated,  L.  33.  tit  4.  P.  3.  [L.  33.  tit  4.  P.  3.]    2d,  That 

»  TIm  kw  aids  tbote  regarding  btnisliintiiU  liberty  and  ilaTery. 

«  Fulmtim  ttatea,  H  b  Law  27.  tit  4  P.  3.,  which  aaya  that  the  award  abonld  te 
mmiim  at  aooo  aa  poaaihie,  ao  that  it,  may  not  he  prolooged  beyond  three  yeara  froao  the 
4Kf  of  the  anbmiaaion  of  the  arbitration.  He  adda,  there  ia  no  L.  37.  in  the  title  of  the 
rmriidm  cited  in  the  text,  and  he  ia  home  out  tn  the  eitit  of  hia  i    ' 
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the  parties  will  be  exempted  from  the  payment  of  thb  penalty  oa 
accomit  of  being  unable  to  comply  with  the  award,  by  the  lawful 
impediment  of  infirmity,  royal  service,  &c:,  h.  4.  tit  4.  P.  3.  [L.  4. 
tit.  4.  P.  3.]  3d,  That  the  award  which  is  contrary  to  law,  good 
customs,  or  is  impossible  to  be  fulfilled,  or  pronounced  tturough 
subornation  or  enmity,  or  beyond  the  Umits  of  the  matter  submitted, 
is  not  obligatory,  LI.  31.  and  34.  tit  4.  P.  3.  [LL  31.  and  34.  tit  4.  P. 
3.]  4th,  That  there  is  no  appeal  from  the  award,  because  whoever 
will  not  abide  by  it,  is  absolved  from  it  by  paying  the  conventional 
penalty;  and  if  there  be  none  agreed  on,  by  signifying  his  dissent 
to  the  opposite  party  within  ten  days  after  the  award  is  pronounced, 
L.  35.  (it  4.  P.  3.  [L.  35.  tit  4.  P.  6.]  5th,  That  exclusively  of  these 
cases,  the  ordinary  judge  may  compel  the  fulfilment  of  the  award  at 
the  instance  of  any  of  the  parties,  L.  35.  tit  4.  P.  3.  [L.  35.  tit  4 
P.  3.] 

From  all  t^at  has  been  said,  it.  is  inferred,  1st,  That  the  office  of 
arbiter  is  at  an  end  by  the  death  of  any  of  the  parties,  unless  the 
heirs  be  expressly  bound  by  the  submission,  in  which  case  the  arbi- 
tration  may  be  proceeded  in  with  citation  to  them,  [L.  28.  tit  4.  P. 
3.  [L.  28.  tit  4.  P.  3.]  2d,  That  the  office  is  at  an  end  by  the  civil  or 
natural  death  of  the  arbiters,  L.  28.  tit  4.  P.  3  [L.  28.  tit  4.  P.  3.] 
3d,  By  the  loss  or  destruction  of  the  thing  in  dispute,  L.  28.  tit.  4.  P. 

3.  [L.  28.  tit.  4.  P.  3.]  4th,  By  reason  of  the  time  allowed  for  the  com- 
pletion of  the  compromise,  or  reference  having  expired,  L.  27.  tit 

4.  P.  3.  [L.  27.  tit  4.  P.  3.] 

Cap.  8.  Trial  is  the  legal  debate  or  controversy,  and  decision  of  a 
cause  before  and  by  a  competent  judge.  Trials  are  divided  princi- 
pally, 1st,  Into  ordinary,  extraordinary,  and  summary.  Ordinary  trial 
is  that  in  which  the  proceeding  is  carried  on  according  to  the  order 
and  solemnities  of  law.  Extraordinary  is  that  which  is  carried  on 
without  this  solemnity:  sunmiary  is  that  when  the  process  is  carried  on 
simply,  briefly  without  the  form  or  solemnity  of  law,  HeviOj  Cur.  Filifh 
p.  1.  §  8.  num.  2.  2d,  Trials  are  divided  into  civil,  criminal,  and  mix^ 
[251  ]  by  reason  of  the  cause:  if  this  cause  is  merely  civil,  rela- 
tive to  the  particular  interest  of  the  person,  it  is  called  a  civil  trial 
or  sjLiit  (juicio  civil):  when  the  cause  appertains  to  any  crime,  the 
trial  is  criminal:  and  it  will  be  mixed  if  it  participates  of  both  civil 
and  criminal.  Lastly,  a  trial  may  be  divided  into  petitory  and  pos- 
sessory, accordingly  as  it  may  have  for  its  object  the  possession  or  the 
property. 
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TITLE  II. 

OF  THE  DIPTERSNCE  OF  JTTHISDICTION;   AND  OP  COMPETENCT. 


There  often  arises  a  doubt  who  is  the  legitimate  and  competent 
judge  of  the  cause.  The  determination  of  this  point  depends  on  the 
kDowledge  of  the  nature  and  diversity  of  jurisdictions  (fueros). 

Cap.  1.  Jurisdiction  (fuero)  is  the  place  of  trial  where  the  right  and 
justice  of  the  parties  who  litigate  are  discussed,  Hevia^  Cur.  Filip. 
p.  1.  §  5.  num.  1.  Jurisdiction  being  secular  and  ecclesias-  [  252  ] 
Seal,  each  has  its  peculiar  jurisdiction  (fueroy  for  the  causes  which 
belong  to  it;  whence  arises  the  distinction  of  ecclesiastical  and  secular 
jurisdiction,  to  which  ought  to  be  added  the  third  species  of  mixed 
jurisdiction,  regarding  causes  which  belong  to  both  jurisdictions;  of 
which  kind  are  the  causes  respecting  the  payment  or  non-payment  of 
ecclesiastical  tithes;  respecting  pious  bequests,  and  the  execution  of 
testaments,  if  the  year  of  the  executorship  hath  passed  by  without 
their  being  fulfilled,  Hevia^  ibid,  §  5.  num.  13. 

The  rule  is,  that  to  the  ecclesiastical  jurisdiction  belong  spiritual 
causes,  and  those  annexed  to  them;  such  are  the  causes  relating  to  the 
right  of  patronage,  tithes,  first-fruits,  marriages,  burials,  benefices,  &c, 
L.  5.  rit  1.  lib.  4.  Rec*  [L.  5.  tit.  1.  lib.  2.  Nov.  Rec];  it  being  ob- 
served that  patrimonial  suits,  and  other  ecclesiastical  ones  relating  to 
benefices,  must  be  entertained  in  the  audiences,  L.  21.  tit.  4.  lib.  1. 
Rec.*;  the  reader  is  referred  to  Bobadilla  in  his  Political  lib.  2.  c.  17 
and  18,  where  he  treats  fully  of  the  causes  belonging  to  every  kind  of 
jurisdictions  {fueros). 

There  are  seven  causes^  from  which  the  diversity  of  jurisdictions 
{fueros)  proceeds,  and  which  render  the  judge  competent  for  the  cog- 
nisance of  them. 

Ist,  Domicile,  so  that  any  person  may  be  sued  before  the  judge  of 
the  place  where  he  is  found  settled,  L.  32.  tit.  2.  P.  3.  [L.  32.  tit.  2. 
P.  3.] 

2d,  Birth-place  {pairia)^  provided  the  defendant  be  not  absent 

I  It  18  difficoU  to  find  different  words  to  express  the  meaning  ofjuriidiction  tind  fuero, 
Jorisdiction,  with  us,  means  both  legal  authority,  or  power  of  judging,  and  the  district  or 
pbee  to  which  that  authority  extends:  in  Spanish,  the  word  jurUdiecion  is  used  to  denote 
tbe  first,  and /aero  the  latter,  and  fiiero  also  means  the  tribunal  of  the  judge. 

*  PolaeioM  says,  this  law  is  erroneously  cited  for  L.  56,  tit.  6.  p.  1. 

*  Not  inserted  in  the  Nov.  Rec.  Palaeios  says  it  is  erroneously  cited  for  Aut.  2.  tit.  6. 
fik  1.  Rec  (L.4.  tit.  21.  lib.  I.  Nor.  Rec.) 

*  PaUeio9  says,  L.  32.  tit.  3.  P.  3.  points  out  fourteen  causes;  but  that  (hey  are  com* 
monly  reduced  to  fiior,  which  are  domicile,  contract,  crime,  and  situation  or  place  of 
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ftom  it,  L.  82.  tit.  2.  P.  3.  [L.  32.  tit  2.  P.  3.]  CarUvaJ,  Hi.  1.  disp. 
2.  quffist  2.  Dum.  63. 

did.  The  place  where  the  property  is  situate,  although  the  defendant 
be  not  a  native  of  it,  nor  domiciled  there,  L.  32.  tit  2.  P.  3.  [L.  32. 
tit  2.  P.  3.];  but  this  is  understood  when  the  plaintiff  institutes  a  real, 
and  not  a  personal  action,  Carleval,  ibid,  qusest  3.  num.  151. 

4th,  The  place  where  the  contract  is  entered  into  which  gives  riso 
to  the  suit,*  L.  32.  tit.  2.  P.  3.  [L.  32.  tit  2.  P.  3.] 

5th,  The  heir  may  be  cited,  in  quality  of  heir  and  successor,  before 
the  competent  judge  of  his  deceased  ancestor,  L.  32.  tit  2.  P.  3.  [L. 
32.  tit  2.  P.  3.], -provided  he  be  not  a  clergyman  (clerigo)  who  is  pri- 
vileged as  to  his  jurisdiction,  Carlevaly  ibid,  qusst.  numu  307. 

6th,  The  commission  of  crime  requires  the  prosecution  and  pun- 
ishment of  the  delinquent  in  the  place  where  he  perpetrated  it,  ll  32. 
lit  2.  P.  3.  [L.  32.  tit  2.  P.  3.] 

[  253  ]  7tb9  Finally,  the  privilege  of  exemption  from  jurisdictioa 
prevents  the  defendant  from  being  sued  but  before  the  judge  of  bis 
jurisdiction.  These  privileges  are,  1st,  That  of  the  clergy,  to  be  sued 
in  all  cases  before  the  ecclesiastical  judge,  L.  50.  tit  6.  P.  1.  [L.  50. 
tit  6.  P.  1.]  and  L.  5.  tit.  3.  lib.  1.  Rec.  [L.  3.  tit  1.  lib.  2.  Nov.  Rec.] 
This  privilege  extends  also  to  those  of  the  first  clerical  degree  {tonsu* 
rado8)  provided  they  wear  the  tonsure  and  clerical  habit,  have  a 
benefice,  and  reside  on  it,  or  are  occupied  in  another  place  with  the 
Hcense  of  the  bishop,  L.  1.  tit  4.  lib.  1.  Rec.  [L.  6.  tit  10.  lib.  1.  Nov. 
Rec.]  2d,  Religious  persons,  of  whose  causes  the  judges  conserva- 
tors {conservadores)  have  cognisance,  in  virtue  of  bulls  and  apostolic 
indultoSj  possess  privilege  of  jurisdiction,  Carleval^  ibid,  sect  2. 
Knights  of  military  orders  must  be  sued  before  their  judges  in  crimi- 
nal causes;  and  in  civil  ones  belonging  to  the  commanderies  {encomi-' 
endas)  of  the  order;  but  in  other  civil  causes,  and  even  in  criminal 
ones,  in  many  cases  in  which  knights  commit  offences  as  such,  they 
are  subject  to  the  ordinary  jurisdiction,  ^uto  9.  tit  1.  lib.  4.  Rec.  fL. 
12.  tit  8.  lib.  2.  Nov.  Rec.]  Carlevaly  ibid,  sect  3.;  and  the  king  be- 
ing the  supreme  master  of  these  orders,  he  may  delegate  the  cogoi- 
sance  of  the  causes  of  knights  to  the  judges  he  may  think  fit,  .^ti/o 
2.  tit.  1.  lib.  4.  Rec.  [L.  10.  tit  8.  lib.  2.  Nov.  Rec.]  4th,  Matricu- 
lated students,  whose  judge  is  the  rector  of  the  university,  enjoy  the 
privilege  of  jurisdiction,  L.  28.  tit.  7.  lib.  1.  Rec.  [L.  7.  tit  10.  lib.  12. 
Nov.  Rec.],  except  in  cases  of  resistance  to  the  officers  of  justice,  or 
of  using  prohibited  arms.  5th,  Military  persons  possess  a  particular 
jurisdiction,  whose  judges  are  the  auditors  of  war,*  Orden.  MiliL; 
but  the  militia  are  subject,  in  the  first  instance,  to  the  ordinary  judge 
even  in  criminal  causes,  ^uto  27, 28.  and  30.  tit  4.  lib.  6.  Rec  [L.  1 2. 
tit  9.,  L.  10.  tit  2.  lib.  7.,  and  Nota  10.  tit  6.  lib.  6.  Nov.  Rec]    6th, 

*  PalaeioB  observes,  that  it  in  stated  by  Covarruhitu^  osp.  1.  Pruet.  Qiuut.,  that  ia  or. 
der  to  competency  of  jorisdicUon,  in  respect  to  the  place  of  contract,  it  is  necessary  that 
tbe  defendant  be  foond  in  it  at  the  time  tlie  action  is  entered  against  biim 

<  See  Proclamatioa  9th  February,  1815,  Appendix  U. 
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Oflfeen  of  the  ioquintion  enjoy  their  own  jurisdiction  in  criminal 
causes  only,  except  when  they  proceed  from  capital  (mayares) 
offences,  expressed  by  L.  18.  c  4,  5,  and  6.  tit.  1.  lib.  4.  Rec.  [L.  1. 
tit  7.  lib.  2.  Nov.  Rec.]  This  privilege  ceases  in  causes  relating  to 
the  felling  of  forests  {ialaa  de  tnonies),  ordinances  of  police,  and  re* . 
sistaoce  to  justice,  Cedula  of  Jiugu$t  \Blh,  1673.^  7th,  Widows^ 
wards,  poor  and  miserable  persons,  have  the  privilege  of  pleading  to 
the  jurisdiction  of  the  inferior  judge,  and  of  having  recourse  to  the 
auperior  tribunals,  which  is  termed  ecuo  de  cortej  L.  5.  tit.  3.  P.  3. 
[ll  5.  tit  3.  P.  3.];  who  miserable  persons  are,  is  explained  [  254  ] 
by  Carlevalj  ibid.  sect.  7.  from  num.  529.  adjintm.  8th,  The  cog* 
lisance  of  causes  of  the  royal  rents  is  reserved  to  the  superintendants 
and  subdelegates  of  the  royal  revenue  (real  hacienda)^  Auto  2.  tit 
7.  lib.  9.  Rec.  [L.  6.  tit.  10.  lib.  6.  Nov.  Rec.],  who  have  also  cogni- 
sance of  the  causes  of  their  dependents,  when  such  causes  relate  to 
the  fulfilment  of  its  duty,  as  appears  by  various  decrees  of  bis 
majesty.  Reference  may  be  had  to  L.  1.  cap.  3, 4,  and  5.  and  L.  2. 
cap.  25.  and  26.  tit  2.  lib.  9.  Rec.  [L.  2.  tit  10.  lib.  6.,  L.  1.  tit  14. 
lib.  10.,  li.  3.  tit  10.  Ub.  6.  Nov.  Rec]  9th,  The  prior  and  consuls 
of  the  city  of  Burgos  have  exclusively  cognisance  of  suits  and  dis* 
putes  which  may  occur  between  merchant  and  merchant,  with  re* 
spect  to  their  dealings  and  affairs;  from  whose  sentence  there  is  only 
an  appeal  to  the  corregidor^  or  lord  mayor  of  the  city,  L.  1.  cap.  1^ 
2.  4.  and  12.  tit  13.  lib.  3.  Rec.  [LI.  1,  2,  and  3.  tit  2.  lib.  9.  Nov. 
Sec]  This  privilege  hath  been  extended  to  the  consulados  or  tribu- 
nals of  commerce  of  Madrid,  Bilbao,  and  Seville,  L.  1.  cap.  13.  and 
L.  2.  tit  13.  lib.  3.  Rec. 

It  is  to  be  observed  that  all  these  jurisdictions  cease  in  causes  of 
tumult  and  popular  conunotion,  so  that  the  guilty  are  subject  to  the 
ordinary  jurisdiction,  Order  {decreto)  of  2rf  October ^  1766.  [L.  4.  tit 
11.  lib.  12.  Nov.  Rec] 

Cap.  2.  When  the  ecclesiastical  judge  intermeddles  in  the  cogni^ 
sance  of  causes  merely  profane,  the  party  aggrieved  may  appeal  and 
protest  to  the  royal  assistance  against  the  injury.  Then  the  com- 
plainant presents  a  petition,  having  recourse  by  way  of  protection  to 
the  royal  tribunal  of  the  district  where  the  ecclesiastical  judge  resides, 
a  decree  or  writ  issued  by  the  ordinary  judge,  charging  the  ecclesias- 
tical to  rescind  for  the  term  of  eighty  days,  any  censure  he  may  have 
imposed,  and  ordering  him  to  remit  to  the  ordinary  tribunal  the  ori- 
ginal proceedings.  Having  seen  these  proceedings,  if  the  ordinary 
judge  declares  that  the  ecclesiastical  judge  has  done  wrong,  or  ex* 
ceeded  his  jurisdiction  in  taking  cognisance  of  this  cause,  every  act 
is  annulled  or  revoked;  but  if  it  is  declared  that  he  has  not  exceeded 
his  jurisdiction,  the  proceedings  are  returned  to  him  in  order  that  he 
may  do  justice,  Aut  4.  cap.  2.  tit  1.  lib.  4.  Bobadilla,  Lib.  2.  cap. 
17.  nuoL  182.  L.  39.  tit  5.  lib.  1.  Rec* 

7  Not  in  ChronolofnMl  ladez  of  the  Nov,  Ree. 

■  Not  iiMerted  in  JVov.  Ree.    PtdaeUf  nys,  it  is  wrongly  cited  for  L.  3&  tit  5.  UIk  2. 
Bee  (L*.  3.  tit.  2.  lib.  2.  No?.  Rec) 
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This  recourse  of  appeal  {recurso  de  fuerza),  which  they  call  a 
writ  of  prohibition*  {auto  de  iegos),  is  founded  on  the  defence  and 
protection  which  the  prince  affords,  in  order  that  ecclesiastics  may 
[  255  ]  not  injure  nor  oppress  his  vassals.  In  this  case,  there  inter* 
venes  an  extrajudicial  cognisance,  by  means  of  a  view  and  informa- 
tion of  the  proceedings,  without  treating  of,  or  discussing  the  princi- 
pal matter  of  the  cause,  Salgado  de  Regid  protect,  p.  1.  cap.  I. 
prelud.  5. 

With  respect  to  this  kind  of  recourse,  the  following  rules  must  be 
borne  in  mind:  1st,  That  it  does  not  take  place  in  matter  relating  to 
the  inquisition,  ^uto  3.  tit.  1.  lib.  4.  Rec.  [L.  3.  tit.  7.  lib.  2.  Nov. 
Rec.]  2d,  That  appeals  {recursos  de  fuerza)  from  the  vicar  of 
Alcala  are  determined  in  the  council,  •duto  15.  cap.  25.  tit.  4.  Kb.  2. 
Rec.  [Notas,  2.  6,  7.  9,  and  10  tit.  5.  lib.  4.  Nota  4.  tit.  2.  lib.  2.  Nota 
12.  tit  10.  lib.  12.  Nov.  Rec]  3d,  That  appeals  from  ecclesiastical 
judges  with  respect  to  the  property  {espolios)  which  bishops  leave 
are  preferred  to  the  council, •/^w/o  23.  tit.  4.  lib.  2.  Rec.;  [Nota  5.  tit 
2.  lib.  2.  Nov.  Rec.]  as  also  those  with  respect  to  excise  duties  (mi7- 
lones\^uto  35.  tit  4.  lib.  2.  Rec.  [L.  15.  tit  2.,  lib.  2.  Nov.  Rec.] 
4th,  That  in  appeals  of  consequence  {de  gravedad,)  the  court  of 
government  {saia  degobierno)  may  call  to  it  those  of  1500  {mil  y 
quinientas),  Auto  71.  cap.  13.  tit  4.  lib.  2.  Rec.  [L.  4.  tit  3.,  L.  2. 
tit  16.,  LI.  4  and  5.  tit  4.  L.  7.  tit  14.  L.  19.  tit  7.  lib.  4.  L.  8.  tit 
22.  lib.  11.  L.  9.  tit  9.  and  L.  12.  tit  27.  lib.  4.  Nov.  Rec]  5th, 
That  the  appeals  of  the  Indians  go  before  the  council  of  the  Indies, 
L.  4.  tit  2.  lib.  2.  Rec.  de  Ind.,  which  repeals  Auto  2.  tit.  4.  lib.  2. 
Rec.  [L.  4.  tit  2.  lib.  2.  Rec  Ind.  Nota  3.  tit.  2.  lib.  2.  Nov.  Rec]  6th, 
That  friars  and  monks  may  have  recourse  to  the  council  from  any 
part  of  Spain  against  the  injuries  and  oppressions  of  their  superiors, 
L.  40.  tit  5.  lib.  2.  Rec.  [L.  9.  tit  2.  lib.  2.  Nov.  Rec]  7th,  That  the 
audiences  do  not  take  cognisance  by  way  of  appeal  {porvia  de  fuerza 
of  things  relating  to  the  decree  of  the  council  of  Trent,  because  these 
applications  go  to  the  council,  L.  81.  tit  5.  lib.  Rec"*  8th,  That 
these  suits  for  redress  of  judicial  injury  {pleytos  de  fuerza)  may  be 
sentenced  or  decided  on  review  {en  revista)^  L.  38.  tit  5.  lib.  1.  Rec." 

Cap.  3.  There  is  another  recourse  against  injury  {recurso  de 
fuerza)  when  the  ecxslesiastical  judge  denies  or  refuses  the  appeal 
interposed  by  any  of  the  parties,  of  which  we  shall  treat  with  more 
propriety  in  the  9th  title.  Besides  the  case  referred  to,  if  the  ques- 
tion of  competency  is  raised  between  two  tribunals,  it  belongs  to  the 
fiscal  to  form  it;  and  then  each  tribunal  respectively  appoints  two 
ministers  or  agents  {ministros)j  and  both  consult  his  majesty  on  the 
appointment  of  the  fifth,  who  decide  the  competency;  this  is  to  which 

•  Vide,  3  Black.  Com.,  p.  113  and  113.,  edit  1809. 

10  Not  in  Nov.  Ree^-  quare,  L.  a  tit  5.  lib.  1.  Rec  which  is  L.  9.  tit  6.  lib.  1.  Nor. 
Rec. 

11  Not  in  Nov.  Recj  wrong^ly  cited  for  L.  38.  tit  5.  lib.  3.  Rec  (L.  33.  tit.  1.  lib.  5.  Nor. 
Bee)    Palaeio9^ 
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belongs  the  cognisance  of  the  cause,  •Suio  10  and  12.>^  tit  1.  lib.  4. 
Kec  [Nota  5.  tit  1.  lib.  4.  Nov.  Rec.] 

Upon  this  particular,  it  ought  to  be  observed:  1st,  That  no  ques- 
tion of  competency  can  be  formed  with  the  tribunal  of  the  crusade, 
in  respect  to  the  recovery  of  the  subsidy,  Jiuio  4.  cap.  12.*^  tit  1.  lib. 
4.  Rec  2d,  That  in  a  cause  relative  to  confiscated  property,  [  256  ] 
no  question  of  competency  is  formed,  «it//o  45.^^  cap.  1.  tit  1.  lib. 
4.  Rec."  Sd,  Nor  with  respect  to  causes  of  the  officers  of  the  inqui- 
sition; if  the  council  shall  consider  that  they  are  of  that  class,  the  cog- 
nisance of  which  appertains  to  the  tribunals  of  ordinary  justice,  they 
may  consult  his  majesty,  ibid,  ^uto  45.  cap.  2.  tit  1.  lib.  4.  Rec.^^ 
4tb,  That  the  tribunal  of  the  inquisition  admits  the  competency  when 
the  royal  authority  {lajusiicia  real)  is  exercised  against  the  officers 
of  the  inquisition  for  crimes  committed  in  the  performance  of  their 
offices  and  duties,  ibid,  ^uio  45.  cap.  3.;^^  as  also,  if  it  shall  be 
doubted  whether  the  cause  in  its  origin  is  or  is  not  privileged,  idem. 
Auto  45.  cap.  4."  5th,  That  when  the  inquisition  answers  that  it 
does  not  admit  the  question  of  competency  {competencia)^  it  must 
express  the  reason,  idem.  cap.  6.'^ 

«  Not  in  Nov.  Ree. 

>*  This  chapter  of  the  auto  quoted,  does  not  appear  in  the  Nov,  Ree, 
^*  Auto  5,  sajt  Palaeiooy  here,  and  in  the  three  aubeequent  similar  referencea  in  the 
text 
»  Not  in  Nw.  Ew.  i«  Wd.  n  Ibid. 

»lbid.  lUbid. 
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TITLE  III. 


Of  THE   PLAINTIFF,  DEFENDANT,    PROCTOR    OR   ATTORNEY  AND    Alh 

VOCATB. 

[  257  ]  The  principal  persons  who  compose  the  court  or  trial  are, 
the  judge,  (of  whom  we  have  already  spoken,)  the  plaintiff,  the  de- 
fendant, the  proctor  or  attorney,  and  the  advocate. 

Cap.  I.  The  plaintiff  is  he  who  institutes  this  suit  or  demand  at 
law,  to  obtain  right  or  justice,  L.  1.  tit.  2.P.  3.  [L  1.  tit.  2.  P.  3.]  The 
defendant  is  he  against  whom  any  suit  or  demand  at  law  is  instituted 
or  preferred,  ProL  tit.  3.  P.  3.  [Prol.  tit.  3.  P.  3.] 

[  258  ]  In  these  definitions  it  is  established,  1st,  That  the  plaintiff 
claims  or  alleges  some  right.  2d,  That  the  defendant  is  he  from 
whom  something  is  demanded.  From  the  first  principle  it  follows, 
Ist,  That  the  child  or  grandchild  who  is  under  the  power  {en  potet- 
tad)  of  the  father  or  grandfather,  cannot  sue  him  except  it  be  on 
account  of  aliment,  or  on  account  of  the  deterioration  of  property,  which 
the  child  hath  acquired  from  another  person,  L.  2.  tit  2.  P.  3.  [!••  2. 
tit  2.  P.  3.]  2d,  That  these  persons  being  free  or  exempt  from  pa- 
temsd  authority  or  power,  may  sue  their  fathers  or  grandfathers, 
asking  first  permission^  through  motives  of  respect,  L.  3.  tit  2.  P.  3. 
[L.  3.  tit.  2.  P.  3.]  3d,  that  the  person  under  25  years  of  age,  the 
dumb,  the  deaf,  the  insane  or  non  compos  mentis  (/oco),  and  prodigal, 
cannot  appear  in  a  law  suit  in  quality  of  plaintiffs  or  defendants 
without  authority  of  their  curators;  and  not  having  them,  the  judge 
ought  to  appoint  them  officially,  LI.  7.  and  II.  tit  2.  P.  3.,  and  LL 

12.  and  13.  tit  16.  P.  6.  [LI.  7.  and  11.  tit  2.  P.  3.,  and  U.  12.  and 

13.  tit  16.  P.  3.]  4th,  That  the  wife  cannot  appear  in  suit  without 
the  permission  of  her  husband,  L.  3.  tit.  3.  lib.  5.  Rec.  [L.  12.  tit  1. 
lib.  10.  Nov.  Rec.,]  and  the  judge  may  also,  with  cognisance  of  the 
cause,  oblige  the  husband  to  give  his  assent*,  L.  4.  tit  3.  lib.  5.  Rec. 
[L.  13.  tit  l.lib.  10.  Nov.  Rec.] 

From  the  second  principle  it  arises,  1st,  That  friars  and  monks 
cannot  be  sued,  and  the  cause  ought  to  be  carried  on  with  the  monas- 
tery, L.  10.  tit  2.  P.  3.  [L.  10.  tit  2.  P.  3.]  2d,  That  the  demand 
being  laid  against  any  corporation  (consefo),  or  university,  it  is  suf- 
ficient to  have  recourse  to  the  syndic  or  the  attorney  {procurador)^  L. 
13.  tit  2.  P.  3.  [L.  13.  tit  2.  P.  3.]    3d,  That  in  causes  respecting  an 

>  t.  e.  of  the  jodge. 

*  And  if  the  naaband  refutes,  the  judge  hinieelf  nay  fimt  the  wift  the  nocoMirr  p«r« 

'--  L.l3.ULLUb.lO.No?.BeCnal/n. 
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inheritance,  the  heirs  are  lawful  defendants,  L.  14.  tit  2.  P.  3.  [L.  14. 
tit  2.  P.  3.^  and  if  they  shall  be  found  absent,  and  cannot  come,  the 
judge,  having  information  of  it,  appoints  a  curator  and  defender  of  the 
property,  L.  12.  tit  2.  P.  3.  [L.  12.  tit  2.  P.  3.] 

Cap.  2.  Any  person  may  be  a  party  to  a  suit  by  himself  or  by  at- 
torney, who  is  he  who  manages  or  conducts  any  suits  or  the  affairs 
of  another  by  command  or  desire  {mandado)  of  the  principal,  L.  1. 
tit  5.  P.  3.  [L.  1.  tit  5.  P.  3.;]  whence  result  the  following  axioms, 
1st,  That  only  the  absolute  master  of  his  affairs  may  appoint  an  at- 
torney. 2d,  That  the  latter  is  constituted  by  commission  (mandato), 
and  lawful  power.  From  the  first  principle  it  is  deduced,  that  one 
under  twenty-five  years  of  age  cannot  appoint  an  attorney  without 
the  consent  of  his  curator,  unless  it  be  for  his  benefit,  LI.  2.  and  [  259  ] 
3.  tit  5.  P.  3.  [LI.  2  and  3.  tit  5.  P.  3.]  From  the  second  principle  it 
18  inferred,  1st,  That  a  minor ,^  a  woman  (mvger),  a  madman,  {loco)^ 
a  deaf  person  (sordo),  a  prodigal,  a  clergyman,  a  religious  person 
{religioso)^  and  a  powerful  person  (homdre  poderoso)^  a  military 
man,  and  other  persons  etggjdybihiii^us  Majesty^s  service,  cannot  be 

attorneys,  LL  4,  5,  6, 7,  ^^H^^^^jLAl^^  [^^-  ^9  ^>  ^>  '^y  ^y  ^^^  ^* 

tit.  5.  P.  3.]  2d,  That  n«wmistanaif$<^rHk  is  expressed  in  L.  10. 
tit  5.  P.  3.  [L.  10.  tit.  ^'f^L^^fi^  must^cldand  be  sued  in  the  pre- 
sent day,  in  the  audiendps  mW^cY^^ffmf^  |nrough  the  medium  of  a 
proctor  or  solicitor  of  ine  vimmber  aomfltefl,  who  before  exercising 
their  office  are  examinefiL  aiTOPtJiii|&^  may  he  excluded, 

LI.  1.  and  10.  tit  24.  lib.  »^;^c.  [Df'Wadr  12.  tit  31.  lib.  5.  Nov. 
Bee.]  They  caimot  preferan^^kigQXwf^ nor  petition  in  one  bailor 
court  (sola)  which  they  shall  have  preferred  in  another,  L.  9.  tit  24. 
lib.  2.  Rec.  [L.  10.  tit  31.  lib.  5.  Nov.  Rec]  They  ought  to  deliver 
to  the  advocates  the  money  and  writings  or  papers,  {e8crituras)ywhich 
the  parties  shall  send  them,  L.  7.  tit.  24.  lib.  2.  Rec.  [L.  8.  tit  31.  lib. 
5.  Nov.  Rec.]  and  they  are  made  responsible  for  the  proceedings,  so 
that  they  must  return  them  within  the  terms  prescribed,  L.  4.  tit  24. 
lib.  2.  Rec.  [L.  6.  tit.  31.  lib.  5.  Nov.  Rec]  3d,  That  when  the  attor- 
ney  appears  in  the  suit,  he  must  exhibit  a  sufficient  power  or  author- 
ity, although  it  be  in  the  same  proceedings,  certified  or  attested  by  an 
advocate,  1^.  2.  tit  24.  Ub.  2.  Rec.  and  L.  24.  tit  16.  lib.  2.  Rec,  and 
LL  13.  and  14.  tit  5.  P.  3.  [L.  3.  tit  31.  lib.  5.  and  L.  3.  tit  3.  lib.  11. 
and  L.  8.  tit  10.  lib.  11.  Nov.  Rec.  and  LI.  13.  and  14.  tit  5.  P.  3.] 
4th,  That  the  attorney  cannot  exceed  the  limits  of  his  power,  nor  sub- 
stitute, unless  he  should  have  authority  to  do  so,  or  free  and  full  or 
ample  power  {unpoder  libre  y  lleno)^  L.  19.  tit  5.  P.  3.  [L.  19.  tit 
5.  P.  3.]  5th,  That  the  ratification  of  what  has  been  done  by  an  at- 
torney, considered  as  such,  has  the  force  or  virtue  of  a  commission  or 
authority  (mandato),  L.  20.  tit  5.  P.  3.  [L.  20.  tit  5.  P.  3.]  6th, 
That  if  diere  be  several  attorneys,  the  suit  must  be  carried  on  with 

>  Judicial  attorney  (para  pUylo$)  ia  understood,  aaya  Palacio9;  for  a  person  above  seveo- 
teea  years  of  age  may  be  an  exUa-jodicial  attorney  (para  wgoeios),  L.  19.  tit5.  P.  3. 
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him  who  begun  it,  and  if  all  shall  commence  it,  it  will  be  sufficient 
that  one  of  them  prosecute  it  for  the  rest,  L.  18,  tit  5.  P.  3.  [L.  18. 
tit.  5.  P.  3.]  7th»  That  if  the  power  of  the  attorney  should  appear 
doubtful  or  suspicious,  he  shall  not  be  permitted  to  pursue  it,  without 
giving  security  that  the  principal  shall  hold  as  firm  and  valid  what- 
ever he  shall  do,  L.  12.  tit.  5.  P.  3.  [L.  12.  tit.  5.  P.  3.J  8th,  That 
he  is  responsible  to  the  party  for  the  injury  (vafto),  which  he  shall 
occasion  by  his  fault  {culpa),  L.  26.  tit.  5.  P.  3.  [L.  26.  tit.  5.  P.  3.] 
9th,  That  on  rendering  his  accounts,  he  shall  be  paid  his  expenses 
(gasios),  except  they  should  be  incurred  through  his  bad  faith,  contu- 
macy, &c.,L.  25.  tit.  5.  P.  3.  [L.  25.  tit.  5.  P.  3.]  10th,  That  in  order 
to  demand  restitution  on  behalf  of  the  minor  or  the  child,  that  any 
one  retains  against  the  will  of  the  father,  or  to  accuse  as  suspicious  a 
[  260]  guardian,  a  special  power  is  necessary,  LI.  15,  16,  and  17.  tit 

5.  P.  3.  [LI.  15, 16,  and  17.  tit  5.  P.  3.]  Uth,  That  the  power  for 
suits,  or  judicial  power,  is  at  an  end  by  the  death  of  the  principal  or 
of  the  attorney,  if  it  happen  before  contestation,  but  not  if  after;  by 
revocation  or  renunciation,  provided  it  be  communicated  or  made 
known  to  the  party,  LI.  23,  and  24.  tit  5.  P.  3.-*  [LI.  23,and  24.  tit  5. 
P.  3.] 

Cap.  3.  An  advocate  is  a  person  who  advocates  the  cause  of 
another  or  his  own,  in  suing  or  defending,  L.  1.  tit  6.  P.  3.  [L.  1.  tit 

6.  P.  3.]  The  minor  of  17  years  of  age,  the  deaf,  the  dumb,  the 
madman,  the  prodigal,  the  friar,  a  woman,  an  infamous  person,  or 
one  guilty  of  a  heinous  offence  (delito  mayor),  a  jew,  &c.,  cannot  be 
an  advocate,  LI.  2,  3, 4, 5,  and  6.  tit  6.  P.  3.  [LI.  2, 3,  4,  5,  and  6.  tit 
«.  P.  3.]  The  obligations  adherent  to  the  profession  of  an  advocate, 
are  comprehended  under  the  following  dispositions,  conformable  to 
our  laws,  1st,  That  no  one  can  be  an  advocate  without  being  first 
examined,  and  swearing  that  he  will  conduct  himself  faithfully,  and 
will  not  defend  unjust  causes,  LI.  1.  and  2.  tit  16.  lib.  2.  Rec.  [LI.  1. 
and  3.  tit.  22.  lib.  5.  Nov.  Kec]  2d,  That  they  allege  facts  briefly,  and 
do  not  cite  laws,  L.  4.  tit  16.  lib.  2.  Rec.  [L.  1.  tit  14.  lib.  1 1.  Nov.  Rec.] 
3d,  That,  they  do  not  advocate  contrary  to  the  disposition  or  authority 
of  the  law,  L.  16.  tit.  16.  lib.  2.  Rec.  [L.  13.  tit  22.  lib.  5.  Nov.  Rec] 
4th,  That  they  first  see  the  proceedings,  and  do  not  allege  malicious 
things,  L.  13.  tit.  16.  lib.  2.  Rec.  [L.  17.  tit  22.  lib.  5.  Nov.  Rec] 
5th,  That  the  advocate  who  hath  assisted  one  party  in  the  first  in- 
stance, may  not  assist  the  opposite  party  in  the  second,  L.  13.  tit  16. 
lib.  2.  Rec.  [L.  i7.  tit  22.  lib.  5.  Nov.  Rec]  6th,  That  at  the  com- 
mencement  of  the  suit,  thay  take  a  I'eport  of  the  affair,  signed  by  the 
party,  L.  14.  tit  16.  lib.  2.  Rec  [L.  10.  tit  22.  lib.  5.  Nov.  Rec]  7th, 
That  no  one  discover  the  secret  of  his  party,  nor  abandon  the  cause 

4  ft  may  be  here  obtenred  that,  in  Trinidad,  an  advocate,  practiainif  in  the  tribonalf 
there,  is  appointed,  under  the  character  of  defender  of  absent  persona,  to  defend  or  sop- 
port,  judicially,  the  rights  and  interests  of  unrepresented  absent  defendants,  and  claims 
ajrainst  the  estate  of  deceased  intestate  persons,  whose  heirs  are  absent,  and  onrepreseoted 
in  the  colony.     Ftit  L.  13.  Ut  2.  P.  3. 
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which  he  shall  have  begun,  LI.  17.  and  22.  tit.  16.  lib.  2.  Rec.  [LI. 
11.  and  12.  tit  22.  lib.  5.  Nov.  Rec]  8th,  That  they  cannot  demand 
any  thing  on  account  of  the  success  of  the  suit,  L.  8.  tit.  16.  lib.  2. 
Rec  [L.  22.  tit.  22.  lib.  5.  Nov.  Rec]  9th,  That  no  one  may  advo- 
cate in  a  cause  in  which  his  father,  son,  son-in-law,  or  father-in-law, 
are  judges  or  escribanos,  L.  34.  tit.  16.  lib.  2.  and  L.  7.  tit.  25.  lib.  4. 
Rec.  [L.  2.  tit.  14.  lib.  11.,  L.  29.  tit.  22,  lib.  5.  and  L.  6.  tit.  3.  l^b. 
11.  Nov.  Rec]  10th,  That  they  may  not  ask  or  put  questions  or 
positions  upon  what  has  been  confessed  by  the  parties,  L.  4.  tit.  7, 
lib.  4.  Rec.  [L.  4.  tit.  9.  lib.  11.  Nov.  Rec] 

With  respect  to  reporters  {relatores),  and  escribanos,  our  laws 
have  laid  down  the  most  fit  provisions,  which  are  found  collected  in 
Titles  17, 19, 20,  and  21.  lib.  2.  Rec 


276  [Book  IIL 


TITLE  IV. 


OF  ACTIONS  AND  DEMANDS. 


[  261  ]  §  1.  Action  is  the  legal  demand  of  one*s  right'  (elderecho  de 
la  cofiaque  sepretenda).  The  principal  division  of  actions,  according 
to  our  jurisprudence,  is  into  real,  personal,  and  mixed.  By  real  action 
the  dominion  or  property  in  the  thing*  is  demanded  or  sued  for:  by 
personal,  the  right  which  belongs  to  one  in  virtue  of  any  contract.-* 
'the  mixed  partakes  of  both;  such  is  the  personal  action  strengthened 
or  confirmed  by  the  establishment  of  a  mortgage.  Actions  are  also 
divided  into  civil  and  criminal,  according  to  the  quality  of  the  trials 
or  suits  {juicios). 

The  exercise  or  prosecution  of  the  action*  unto  definitive  sentence 
is  called  instance,  Hevia,  part  1.  §  9.  num.  1. 

J  2.  The  cognisance  of  causes  in  first  instance  appertains  to  the 
inary  judge,  to  whom  they  belong,  except  those  which  are  cases 
of  court  {casos  de  corie)y'  for  then  the  litigants  are  withdrawn  from 
their  own  jurisdictions  and  domiciles.  Of  cases  of  court  {casos  de 
corte)  some  are  notorious,  so  that  it  is  sufficient  to  allege  them;  such 
are  the  causes  of  corporations,  universities,  monasteries,  grandees, 
nobles,  or  persons  having  titles,  ministers,  alcaldes,  and  magistrates, 
or  corregidors  (corregidores)y  L.  8.  tit.  3.  lib.  4.  Rec.  [L.  9.  tit.  4.  lib. 
11.  Nov.  Rec.:]  but  the  king's  servants  do  not  enjoy  the  privilege  of 
caso  de  corte,  according  to  L.  60,  cap.  4.  tit.  4.  lib.  2.  Rec®  [L.  2.  tit 
10.  lib.  4.  Nov.  Rec]  which  reforms  or  amends^  L.  9.  tit  3.  lib.  4. 
Rec.  [L.  10.  tit  4.  lib.  11.  Nov.  Rec]  There  are  other  casos  de  carte 
upon  which  it  is  necessary  to  afford  information;  such  are  causes  re- 
lating toentails  {bienes  de  mat/orazj^o),  those  of  miserable  persons,  and 
the  criminal  ones  expressed  in  L.  8.  lit  3.  lib.  4.  Rec  [L.  9.  tit  4.  lib. 

1  This  in  perhapii  not  the  literal  translation  of  the  paasagfe,  bnt  in  the  correct  meanin|p 
**  actio  nihil  aliud  e»t  quamjuf  peraequendi  in  judicio  quod  $ibi  debetur^**  the  ri^t  and 
power  of  proHecuting  in  jadicature  for  what  is  one^s  due,  or  the  means  which  the  law 
puts  into  a  nian*s  hands  of  pursuing  and  recovering  thoAe  rights,  whether  perfect  or 
imperfect,  of  which  he  is  nnjastly  deprived  Vide  Wood,  C.  L.  book.  9.  c.  3.  p  315. 
Hal.  Anal,  C.  L,  book.  3.  c.  1.  p.  77.  Sola.  Inst.  Rom.  Hiop.  torn.  2.  lib.  4.  tit  6.  p.  358. 
n.  8.  Sola.  R  torn.  3.  lib.  3.  tit  1.  p.  124.  n.  1.  &,o. 

•  Ju8  in  re. 

s  JuB  ad  rem, 

*  From  contestation  he  adds,  "  de$puu  de  la  eonteBtacion.^  Vide  alto  Pat^  Pnx.  ^ 
Annot,  de  Inet.  num.  6.  p.  9. 

<  The  cognisance  of  which  belongs  principally  to  the  king,  and  by  enactmenti  to  his 
council,  chancery,  audiences,  6  Feb,  Ad.  p.  11.  n.45.  and  46. 

<  This  quotation  is  incorrect. 

7  This  does  not  appear.    Vida  eonlrat  6  Feb,  Ad,  p.  20.  n.  45. 
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11.  Nov.  Rcc.]  Let  reference  be  made  to  LI.  9.  and  10.  tit.  7.  lib.  5. 
Rec  [U.  2.  and  3.  tit.  24.  lib.  11.  Nov.  Rec.,]  VilladiegOy  in  his  Po- 
liikajC.  1.  n.  61.;  and  it  is  to  be  observed  that  no  one  enjoys  the 
privilege  of  caso  de  corte  in  causes  of  ten  maravedis"  and  under,  L. 
11.  tit.  3.  lib.  4.  Rec.  [L.  5.  tit.  3.  lib.  1 1.  Nov.  Rec.] 

Any  plaintiff  who  shall  present  his  demand  should  set  forth  the  fact 
with  clearness,  declaring  whether  he  sues  for  possession  or  property, 
or  whether  for  any  right  in  virtue  of  contract,  &c.  If  he  shall  sue 
for  real  property,  its  boundaries  must  be  expressed,  the  place  where 
it  is  situate;  and  if  movable, he  must  point  out  its  description,  quality, 
weight,  measure,  &c.,  except  in  those  cases  in  which  the  demand  may 
be  laid  generally,  as  happens  when  any  one  demands  an  inheritance, 
castle,  or  village,  with  its  limits  {Urminos)\  the  accounts  of  adminis- 
tration of  the  property  of  a  minor,  corporation,  &c.;  and  also  when 
that  which  is  contained  in  any  chest  or  portmanteau  is  demanded  or 
sued  for,  &c.,  L.  4.  tit.  2.  lib.  4.  Rec.  [L.  4.  tit.  3.  lib.  11.  Nov.  Rec] 
and  LL  2S^2Q.  31.  and  40.  tit.  2.  P.  3.  [LI.  25,  26.  31.  and  40.  tit.  2. 
P.  3.] 

Besides  this  he  should  present,  with  the  demand,  information  re- 
specting the  caso  fi^  corte  (if  it  should  be  such)  together  with  the 
written  documents  justificative  ihereof  {escriiuras  justi^ca-  [  263  ] 
tivas);  and  not  possessing  them,  he  must  swear  that  he  believes  he 
has  witnesses  to  prove  his  cause:  so  that  written  documents  which 
he  may  afterwards  present  shall  not  be  admitted,*  unless  it  is  by 
swearing  that  until  then  he  had  no  knowledge  of  them,  L,  1.  tit.  2. 
lib.  4.  Rec.  [L.  1.  tit.  3.  lib.  11.  Nov,  Rec,] 

In  civil  suits  of  four  hundred^®  maravedis  and  under,  the  proceeding 
is  suounary,  without  it  being  necessary  for  the  demand  to  be  in 
writing  or  by  declaration.  These  trials  or  suit?  do  not  admit  an  ap- 
peal, restitution,  nor  any  other  remedy,  L.  19.  tit  10.  hb.  3.  Rec" 
[L.  8.  tit.  3.  lib.  11.  Nov.  Rec] 

In  the  same  libel  or  declaration  many  different  actions  may  be 
entered,  but  not  contrary  actions;  for  if  they  be  contrary  the  plaintiff 
must  elect  that  which  he  will  bring,  L.  7.  tit.  10.  P.  3.  [L.  7.  tit.  10. 
P.  3.]  The  possession  and  property  may  be  also  demanded  at  the 
same  time,  so  that  if  the  plaintiff  does  not  prove  the  possession,  he  is 
at  liberty  to  give  proof  of  the  dominion,  L.  27.  tit  2.  P.  3.  [L.  27.  tit. 
2,  P.  3.] 

The  plaintiff  caimot  inchide  in  his  demand  or  declaration  more 
than  is  really  due  to  him,  nor  enter  his  action  before  the  time,  nor 


s  It  thoald  be  ten  thousand  roini?edu  and  under,  L.  11.  tit  3.  lib.  4.  Ree.  [L.  5.  tit  3. 
lib.  1 1.  Hot.  Rec.]     Palacio$  (3). 

*  This  is  with  respect  only  to  CatoB  de  Corte. 

»  Increased  to  1000  by  L.  8.  tit  3.  lib.  11.  Nov.  Rec 

"  L.  19.  tit  9.  lib.  3.  Rcc  [L.  a  tit  a  lib.  11.  Nov.  Rec]  Complaint  Conrt,  Trinidad. 
See  Proclamations,  &c  respecting  ditto,  Append.  V,  W,  X.  The  Akddee  de  Barrioe,  or 
magistrates  of  the  wards  of  the  towns,  had  summary  verbal  cognisance  of  suits  to  tho 
1  oT  500  rrales.     Vide  noU  (1),  tit  3.  lib.  11.  Nov.  Rec 


278  Of  JlcHons  and  Demands.  [Book  III 

out  of  the  place  agreed  oa  (contratado)y  under  pain  of  paying 
three  times  as  much  with  the  costs  and  damages  {perjuicio9)y  LL42. 
44.  and  45.  tit.  2.  P.  3."  [LI.  42. 44.  and  45.  tit  2.  P.  3.,]  and  suppos- 
ing that  he  should  not  establish  all  that  he  claims,  the  action  will  be 
valid  with  regard  to  what  he  shall  prove,  L.  48.  tit  2.  P.  3.  [L.  48. 
tit  2.  P.  3.] 

If  it  shall  happen  that  two-persons  shall  institute  a  demand  against 
a  third,  he  who  shall  first  cause  the  defendant  to  be  cited  shall  be 
first  heard;  and  if  both  shall  institute  it  at  the  same  time,  the  judge 
shall  select  him  who  appears  to  be  best  entitled  in  law,  L.  6.  tit  10. 
P.  3.  [L.  6.  tit  10.  P.  3.]  But  when  of  two  plaintiffs  one  shall 
demand  the  possession  of  the  thing,  and  the  other  the  seignory  or 
property,  the  demand  of  the  former  shall  be  first  entertained,  unless 
the  second  offer  immediately  certain  irrefragable  proof  of  the  domin- 
ion vrhich  he  claims,  L.  27.  tit  2.  P.  3.  [L.  27.  tit  2.  P.  3.] 

No  demand  can  be  instituted  on  feast  days  {dias  dejiestay^  nor 

^  can  farmers  or  husbandmen  be  sued  when  they  are  employed  in 

'  gathering  in  their  crops  or  vintages,  L.  33.  to  39.  tit  2.  P.  3.  [L.  33. 

to  39.  tit  2.  P.  3.;]  neither  can  it  be  instituted  before  an  escribano 

who  is  the  brother  of  the  plaintiff,  L.  7.  tit  25.  lib,  4.  Rec.  [L.  6.  tit 

3.  lib.  11.  Nov.  Rec.] 

[  264  ]  With  respect  to  the  mode  of  instituting  and  conducting 
a  suit  or  demand,  reference  must  be  had  to  the  practical  works  of 
Paz,  Villadiego,  &a" 


IS  Faladot  say*,  there  are  fbnr  causes  of  excess  of  demand  in  regard  to  actions,  vu. 
in  repect  to  amount  or  quantity,  time,  place  and  manner,  L.  42.  tit.  2.  P.  3.  A  plaintiff 
suing  for  more  than  is  dne  to  him,  shall  only  recover  what  he  shall  prove  to  be  actually 
dae  to  him,  and  shall  be  cosdemned  in  dajnages  and  costs  caused  to  the  defendant  by 
reason  of  tlie  excess  of  demand,  L.  43.  tit.  \  P.  3.,  which  doctrine  is  confirmed  by  LI  8. 
and  9.  tit  21.  lib.  4.  Rec  It  may  be  remarked  on  the  above  statement,  as  to  excess  of 
amount  due,  that  L.  43.  tit  2.  P.  3.  says,  the  plaintiff  in  such  case  shall  be  condemned 
in  the  costs  or  expenses  \^09ia9  6  mi$ione9  are  the  word^  of  the  law,  not  danot  y  eotUt, 
as  used  bj  the  Learned  Professor,]  occasioned  to  the  defendant  by  reason  of  the  exoets 
of  demand;  and  that  L.  6.  tit  28.  lib.  11.  Nov.  Rec.  (L.  9.  Ut  21.  lib.  4.  Rec  L.  S,  iiU. 
not  being-  inserted  in  Nov.  Rec.)  declares,  the  plaintiff  who  shall  demand  execution  for 
more  than  was  due  to  him  shall  pay  double  the  amount  of  such  excess  (la  dematui  cf» 
oiro  ianto);  and  further,  that  before  the  writ  of  execution  shall  be  |rranted,  the  judge  sbtll 
■wear  the  plaintiff  as  to  the  sum  which  is  justly  due  to  him,  for  which  and  no  more,  the 
execution  is  to  be  granted.  With  respect  to  excess  as  regards  time,  or,  in  other  words, 
to  suit  in  anticipation  of  time  of  payment,  L.  4^.  tit  2.  P.  3.,  which  relates  to  the  point, 
punishes  the  premature  plaintiff  by  grantinpr  to  the  defendant  an  extension  of  the  original 
term  of  payment,  equal  to  double  the  period  of  the  anticipation  of  the  action,  and  by 
condemning  the  plaintiff  to  pay  the  costs  and  expen^  incurred  by  the  defendant  by 
reasim  thereof. 

The  triple  penalty  mentioned  in  the  text  is  confined  to  cases  in  which  the  excess  is 
considered  as  to  place  and  manner.     Vide  L.  45.  tit  2.  P.  3^  cited. 

»  Vide  Appendix  Y,  also  J  and  Q. 

i«  Palacioe  says,  that  the  work  called  Curia  FUipiea  is  the  one  which  is  directed  to  be 
studied  in  the  universities  by  the  royal  order  of  5th  Oct  1802,  [L.  7.  tit  4.  lib.  8.  Nov. 
Rec.],  and  that  the  work  of  the  Conde  de  la  Canada  (Institucionee  practicae  de  lot 
Juieioe  eimlee)  is  the  most  deserving  of  recommendution.  He  adds,  that  EUxondo^  in 
his  **  Praetiea  Vnivermil^  and  Febrero  (who  is  cited  so  often  with  commendation),  both 
also  treat  of  these  matters. 
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TITLE  V. 


OP  CITATION  AND  CONTESTATION. 


When  the  plaintiff  presents  his  demand  by  proctor  or  attorney, 
whose  power  has  been  examined  and  declared  sufficient,  he  is  fur- 
oished  with  the  writ  of  citation  or  summons  for  the  defendant  to 
appear  within  the  term  of  the  law,  L.  2.  tit  2.  lib.  4.  Rec.  [L.  2.  tit 
3.  lib.  11.  Nov.  Rec] 

Cap.  1.  Citation  is  the  summons  made  to  one  to  appear  before  the 
judge  or  to  fulfil  his  order,  L.  1.  tit  7.  P  3.  [L.  1.  tit  7.  P.  3.]  * 

If  the  citation  should  be  within  the  limiis{puerios)ofthG  place  of  the 
council  or  audience,  the  person  cited  has  the  peremptory  term  [  265  ] 
of  thirty  days  to  appear  to  the  suit;  and  forty  if  the  citation  should  be 
beyond  the  limits:  although  the  judges  may  prorogue  and  shorten 
the  term  according  to  the  quality  of  the  person,  cause,  demand,  dis- 
tance, &c.,  LI.  1.  and  2.  tit  3.  lib.  4.  Rec,  [LI.  12  and  13.  tit  4.  lib. 
11.  Nov.  Rec]  provided  they  do  not  do  it  maliciously,  L.  9.  tit.  7. 
P.  3.  (L.  9.  tit  7.  P.  3.] 

Regularly  citations  are  made  by  messengers  (porteros)  and  others 
whose  office  it  is  to  cite.  They  cannot  cite  without  the  order  of  the 
judge,  and  if  it  be  without  the  place,  the  order  must  be  given  in 
writing,  for  not  being  so,  the  citation  is  null,  and  they  ought  to  pay 
the  costs  and  prejudices,  L.  3.  tit  3.  lib.  4.  Rec.  [L.  14.  tit  4.  lib.  11. 
Nov.  Rec] 

On  the  nature  of -citation  it  is  established,  Ist,  That  the  parties 
must  be  cited  who  have  an  immediate  interest  in  the  cause,  and  it  is 
not  necessary^  to  cite  those  who  have  only  a  mediate  interest  in  it, 
Hemoy  p.  1.  §  12.  d  n.  3.  al  8.  2d,  That  the  citation  must  be  made 
or  servcMl  on  the  party  in  person  if  he  can  be  met  with,  and  not  being 
to  be  met  with  it  will  be  sufficient  to  serve  it  in  his  house,  giving 
notice  of  it  to  his  wife,  his  children,  servants,  &c,  and"  if  the  defend- 
ant have  no  house,  he  must  be  cited  by  edict  or  proclamation 
(pregon,)  L.  1.  tit  7.  P.  3.  [1^.  1.  tit  7.  P.  3.]  3d,  That  if  the  de- 
fendant  shall  be  found  in  the  limits  of  another  jurisdiction,  the  judge 
may  issue  his  warrant  requisitorial  {requisiioria)  and  writ  of  sum- 
mons, in  order  that  he  may  be  commanded  to  appear,  L.  7.  tit  3. 
lib.  4.  Rec.  [L.  3.  tit  4.  lib.  11.  Nov.  Rec]  4th,  That  if  he  who  hath 
cited  shall  not  appear  by  himself  or  by  his  attoniey,  he  must  pay  the 

>  Bot  it  win  be  mefal,  obserres  Po^oeiot,  referring  to  Hevia  eited  (which  it  the  work 
wnallj  called  Cmria  FUi^ea\  and  to  Petnren  {Rfformmdo)^  p.  3.  lib.  3.  cap.  1.  §  3.  Bom. 
106L    See  Append.  Q.  ind  R,  as  to  trial  and  nilea  in  respect  to  ei?Q  anita. 
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costs  and  damages  to  the  person  cited,  and  besides  one  hundred 
maravedisy  L.  5.  tit.  3.  lib.  4.  Rec.  [L.  6.  tit.  4.  lib.  11.  Nov.  Rec] 
5th,  That  through  respect  and  decency,  women  {mugeres)  must  not 
be  cited  to  present  themselves  before  the  judge,^  L.  3.  tit  7.  P.  3.  [L 

3.  tit.  7.  P.  3.]  6th,  That  a  woman  cannot  be  cited  before  the  judge 
who  wished  to  use  violence  towards  her,  or  to  be  married  to  her 
without  her  consent,  L.  6.  tit.  7.  P.  3.  [L.  6.  tit  7.  P.  3.] 

The  effects  of  citation  are,  1st,  That  by  it  the  judge  acquires  exclu- 
sive cognisance  of  the  cause,  L.  12.  tit  7.  P.  3.  [L.  12.  tit  7.  P.  3.] 
2d,  That  the  defendant  must  present  himself  personally  or  by  attor- 
ney before  the  judge  who  cited  him,  L.  2.  tit  7.  P.  3.  [L.  2.  tit  7. 
[  266  ]  P.  3.;]  therefore  citations  for  the  person  cited  to  appear  person- 
ally are  not  universally  obligatory,  L.  1 5.  tit  3.  lib.  4.  Rec.^  [L.  8. 
tit  4.  lib.  11.  Nov.  Rec]  3d,  That  the  person  cited  is  excused  from 
appearing,  and  does  not  incur  contumacy,  being  lawfully  prevented 
by  sickness,  the  event  of  a  voyage  or  journey,  urgent  occupation  in 
the  service  of  the  king,  being  at  weddings  or  funerals  of  his  relations 
and  friends,  LI.  2.  and  11.  tit  7.  P.  3.  [LI.  2.  and  11.  tit  7.  P.  3.] 
4th,  That  the  alienation  of  the  property  or  thing  respecting  which 
citation  hath  been  made  is  null,  except  it  hath  been  alienated  or 
transferred  by  last  will,  for  the  establishment  of  dote,  or,  if  belonging 
to  many  or  several,  some  of  them  should  desire  to  alienate  it  to  the 
others;  but  in  all  these  cases  he  to  whom  the  thing  is  transferred 
must  answer  the  demand,  LI.  13, 14.  and  15,^  tit  7.  P.  3.[L1. 13;i4,and 
15.  tit  7.  P.  3.]  5th,  That  he  who  shall  conceal  the  thing  sued  for, 
ought  to  pay  the  damage  or  deterioration  the  plaintiff  shall  swear  to, 
L.  19.  tit  2.  P.  3.  [L.  19.  tit  2.  P.  3.] 

Cap.  2.  When  once  the  defendant  hath  been  cited  and  the  de- 
n^and  hath  been  notified  to  him,  he  must  reply  or  plead  to  it  (con- 
testarle)j  admitting  or  denying  within  nine  continuous  days,*  and 
otherwise  he  is  held  as  contumacious  and  confessed,*  L.  1.  tit  4.  lib. 

4.  Rec.  [L.  I.  tit  6.  lib.  11.  Nov.  Rec] 

But  this  penalty  does  not  take  place  with  respect  to  the  plaintiff 
who  hath  not  contested  the  demand  which  the  defendant  hath  filed 


<  Thit  is  understood  as  to  civil  suits,  for,  in  respect  to  criminal  causes,  women  may  be 
B^iinmoned,  and  must  appear  personally,  L.  3.  tit  7.  P.  3.  Palacio$  (2).  See  Append.  I, 
K,  Q.  and  R. 

'  See  the  law  cited. 

*  L.  15.  tit  7.  P.  3.  This  law  goes  further,  and  renders  null  any  alienatioa  nitda  in 
mnticipatcd  apprehension  of  citation. 

s  III  which  feast  days  are  counted.  Vide  torn.  1.  Cdlam,  de  Etcrib,  p.  30.  Bat  with 
respect  to  feast  days  in  Trinidad^  see  Order  in  Council,  Idth  May,  1822,  Append.  Y.also 
Q  and  R. 

<  This  is  not  strictly  followed.  The  rule  is,  that,  after  three  days  have  elapsed  Ooin 
notification  of  the  demand,  the  defendant  is  accused  of  contumacy,  and  again,  after  the 
expiration  of  other  three  days,  and  then  a  petition  is  filed  by  the  plaintiff^  pray  in?  ^^ 
demand  may  be  declared  contested,  and  the  cause  received  to  proof^  torn.  1.  C(iom*  dt 
Eserib,  p.  30.    See  Append.  Gl  and  R. 
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against  him  by  way  of  reconvention/  L.  3.  tit.  4.  lib.  4.  Rec  [L.  4. 
tit.  6.  lib.  11.  Nov.  Rec] 

Contestation  may  be  made  even  on  holydays  (rfias  feriados)^^ 
(although  the  defendant  is  not  bound  to  do  so,  L.  6.  tit.  3.  P.  3.  [L. 
6.  tit  3.  P.  3.])  in  any  place  where  the  judge  may  be  found,  and 
before  the  escribano  of  the  cause,^  who  shall  have  written  or  enrolled 
the  demand  {que  tenga  escrita  la  demanda);  and  if  he  should  not 
have  written  it,  before  any  other  escribano,  L.  2.  tit.  4.  lib.  4.  Rec. 
[L.  3.  tit.  6.  lib.  11.  Nov.  Rec.] 

After  contestation  issue  is  joined  (ya  trabada  la  litis);  by  which 
the  parties  cannot  revoke  the  demand  or  answer  which  they  shall 
have  given,  L.  2.  tit.  10.  P.  3.  [L.  2.  tit.  10.  P.  3.] 

If  the  defendant  shall  not  appear  within  the  term,  besides  paying 
the  costs  and  prejudices  according  to  L.  8.  tit.  7.  P.  3.  [L.-8.  tit.  7. 
P.  3.,]  the  plaintiff  is  at  liberty  to  proceed  with  the  cause,  presenting 
his  proofs  unto  definitive  sentence;  or  he  may  also  elect  to  be  put  into 
possession  of  property  of  the  defendant  {la  via  de  asentamiento)^ 
L.  2.  tit.  11.  lib.  4.  Rec.  [L.  2.  tit.  5.  lib.  11.  Nov.  Rec]  ^senta- 
miento  is  to  put  a  man  in  quiet  possession  of  some  part  of  the 
property  of  the  person  who  hath  been  cited,^®  L.  1.  tit,  8.  P.  3.  [L. 

I.  tit  8.  P.  3.] 

If  the  demand  or  suit  were  real,  the  demandant  is  put  in  [  267  ] 
possession  of  the  property  in  demand,  nevertheless  the  defendant  is 
allowed  the  term  of  two  months  in  which  to  purge  his  contumacy; 
80  that  not  appearing  within  this  term,  the  plaintiff  is  not  obliged  to 
answer  the  defendant  but  with  respect  to  the  question  of  dominion 
over  the  property. 

If  the  demand  is  personal,  the  possession  of  movable  property  is 
delivered  to  the  plaintiff;  and  if  the  defendant  have  none,  of  his  real 
property  to  the  amount  of  the  debt;  and  he  is  only  allowed  the  term 
of  one  month  in  which  to  purge  his  contumacy.  In  this  last  case 
the  plaintiff  may  retain  possession,  or  pray  that  such  property  may 
be  sold  to  the  effect  of  his  being  paid,  L.  2.  tit.  8.  P.  3.  and  L.  1.  tit 

II.  lib.  4.  Rec.  [L.  2.  tit  8.  P.  3.  and  L.  1.  tit  5.  lib.  11.  Nov.  Rec], 
which  alters  LI.  6.  and  7.  tit  8.  P.  3. 

It  must  be  observed,  1st,  That  the  plaintiff  abandoning  the  via  de 
asentamientOy  may  elect  the  mode  of  proof,  although  it  be  against 
a  minor,  L.  3.  tit  11.  lib.  4.  Rec  [L.  3.  tit  5.  lib.  11.  Nov.  Rec]    2d, 


7  See  the  difference  of  recoDvention  and  compensation,  Wood^  Civ,  Ltno,  book  3.  c  9. 
p.  969. 

"  Qtutre?  on  tach  tn  honorem  Deu     Vide  Axetedo  in  L.  2.  tit  4.  lib.  4  Rec    No.  2.  et 
•ef^  tide  Append.  Y,  Q,  and  R. 

*  **  Bdbre  the  escribano  of  the  caose,**  these  words  are  added  as  collected  from  L.  3, 
tit.  6.  lib.  11.  Nov.  Rec^  cited. 

^  Add,  on  account  of  his  conlomacy.     Vide  the  law  quoted  in  the  text    Aeentamiento^ 
aeeordinf  to  F^,  Adie,  tom.  3.  Part  1.  p.  30.  n.  56.  ed.  6.    Madrid,  1808,  though  per. 
■litted,  is  not  practised.    It  may  be  considered  the  prelorian  mortgage  of  the  Romans* 
Vol,  I.— 38 
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That  this  possession  of  defendant's  property  (asentamiento)  cannot 
be  given  in  causes  which  do  not  amount  to  six  hundred  maravedUy 
L.  15.  tit  8.  lib.  2.  Rec.  [L.  4.  tit  5.  lib.  1.  Nov.  Rec.]  3d,  That  the 
possessor  ought  to  preserve  the  fruits  or  products  received  to  deliver 
them"  to  the  party  cited,  if  he  shall  appear  within  the  specified  terms 
to  answer  the  suit  (d  estar  d  derecho)^  L.  8.  tit  8.  P.  3.  [L.  8.  tit  8. 
P.  3.] 

11  Vuie  Oreg,  Im^,  gl.  3.  L.  a  tit  a  p.  3.  on  tbic 
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TITLE  VL 

OP  EXCEPTIONS. 

Apter  the  demand  is  presented  or  instituted,  the  defendant  [  268  ] 
either  consents  to  and  acknowledges  what  is  prayed,  or  perhaps  op- 
poses or  prefers  some  exceptions.  In  the  first  case,  the  judge  ought 
to  appoint  some  term  in  which  he  is  to  pay  or  fulfil  the  same,  L.  7. 
lit  3.  P.  3.  [L.  7.  tit.  3.  P.  3.]  In  the  second,  the  cause  is  carried  on 
in  the  manner  we  shall  point  out 

Cap.  1.  Exception  is  every  defence  that  bars  or  stays  the  action  of 
the  plaintiff.  Exceptions  are  divided  into  dilatory,  peremptory,  and 
mixed.  The  first  are  those  which  delay  the  suit,  and  do  not  put  an 
end  to  it,  L.  9.  tit  3.  P.  3.  [L.  9.  tit  3.  P.  3.]  Peremptory  excep- 
tions extinguish  entirely  the  right  of  the  plaintiff,  and  put  an  end  to 
the  cause,  L.  11.  tit  3.  P.  3.  [L.  11.  tit  3.  P.  3.]  Mixed  partake  of 
the  nature  of  both. 

Dilatory  exceptions  are  the  competency  of  jurisdiction,  suit  depend- 
ing, recusation*  of  the  judge,  those  which  relate  to  the  person  of  the 
party,  on  account  of  being  not  authorised  to  appear  in  court,  making 
the  demand  before  the  time,  and  with  obscurity,  LI.  7. 8.  and  9.  tit  3. 
P.  3.  [LI.  7.  8.  and  9.  tit  3.  P.  3.] 

These  exceptions  impede  the  progress  of  the  suit  when  they  are 
opposed  and  proved  within  nine  days*  before  contestation,  L.  1.  tit 
5.  lib.  4.  Rec.  [L.  1.  tit  7.  lib.  1 1.  Nov..  Rec.,]  for  if  this  term  be  passed, 
they  ought  not  to  be  received  in  the  quality  of  dilatory  pleas  or  ex- 
ceptions, L.  9.  tit. ^3.  P.  3.  [L.  9.  tit  3.  P.  3.,]  a  copy  of  them  must  be 
given  to  the  party,  and  their  merit  and  force  must  be  pronounced 
upon  before  going  on  with  the  cause,  Heviuy  Part  1.  §  13.  num.  10. 

Among  all  the  exceptions  of  this  class,  the  first  which  must  [  269  ] 
be  opposed,  is  the  plea  to  the  jurisdiction  of  the  judge;  for  otherwise 
it  is  presumed  the  party  calls  upon  him  to  pronounce  upon  the  other 
exceptions,  and  consequently  that  he  submits  to  the  jurisdiction, 
Carlevaly  de  Jtidiciis,  tit  2.  disp.  5.  n.  7.  And  it  is  to  be  observed, 
that  from  the  determination  of  the  judges  on  pleas  to  jurisdiction, 
there  is  no  supplication  {suplicacion)y  nor  other  recourse,^  L.  4.  tit  5. 
lib.  4.  Rec.  [L.  7.  tit  21.  lib.  11.  Nov,  Rec.] 

*  See  Append.  Z. 

*  After  citation,  ezdosiTely  of  the  day  thereof;  this  it  understood  if  the  defendant  be 

e  days  after  the  day  of  the  last  term  which 
-Palaeiot,    See  Append.  Q  and  R. 

jn  of  the  particular  jad^  to  whose  jarisdie- 

tion  the  plea  is  niade,  but  fttmi  that  of  tlie  council  and  audiences,  with  reference  thereto. 
y»i9  the  kw  qoolod  in  the  text    The  foregoing  opinion  is  oonfirmed  bj  a  note  of 
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The-rccusatioTiy  or  challenge  of  the  judge,^  most  be  alleged  in  the 
first  place,  in  the  absence  of  an  objection  or  plea  to  his  competeDcy, 
and  subject  to  the  following  observations.  1st,  That  when  any 
alcalde,  or  inferior  judge,  is  recused,  an  associate  is  appointed  with 
him,  LI.  1.  and  2.  tit.  16.  lib.  4.  Kec.  [LI.  1.  and  2.  tit  2.  lib.  11.  Nov. 
Rec]  2d,  That  he  cannot  be  recused  without  just  cause,  L.  2.  tit. 
10.  lib.  2.  Rec.  [L.  4.  tit  2.  lib.  11.  Nov.  Rec.]  3d,  That  recusation 
is  not  allowed  when  the  suit  is  concluded,  or  in  a  state  for  definitive 
sentence,  unless  the  cause  were  new,  and  provided  that  before  it  be 
received,  the  party  deposit  thirtv  thousand*  maravedisy  as  fully  set 
forth  in  L.  4.  tit  10.  lib.  2.  Rec.  [L.  6.  tit  2.  lib.  1 1.  Nov.  Rec.]  4th, 
That  the  cognisance  or  trial  of  such  suspicion  or  plea,  is  summary, 
L.  1.  tit  10.  lib.  2.  Rec.  [L.  3.  tit  2.  lib.  11.  Nov.  Rec]  5ih,  That 
the  term  to  prove  the  recusation  may  not  exceed  forty  days  within 
the  Umits  {aquende  de  los  puerios)^  and  sixty  days  beyond  them, 
nor  that  more  than  six  witnesses  be  presented,  L.  6.  tit  10.  lib.  2.  Rec. 
[L.  9.  tit  2.  lib.  1 1.  Nov.  Rec]  6th,  That  the  decree  in  which  the 
judge  declares  himself  as  not  recused,  may  be  petitioned  against 
{suplicar  del,  4t.).  See  L.  7.  tit  10.  lib.  2.  Rec.  [L.  10.  tit.  2.  lib.  11. 
Nov.  Rec.,]  with  all  that  is  besides  laid  down  by  tit  10.  lib.  2.  Rec. 
[tit.  2.  lib.  11.  Nov.  Rec.,]  with  respect  to  the  recusations  of  oidores 
and  counsellors. 

There  are  two  extraordinary  dilatory  exceptions,  which  cause  the 
accumulation  of  proceedings  {avtos  y  procesos)ydLnd  they  are,  that  of 
a  suit  pending,  and  that  of  not  dividing  the  unity  which  should  exist 
in  every  judgment  or  sentence  (la  continencia  de  la  causa).  This 
unity  or  continency  {continencia)  may  be  of  five  modes,  or  kiods. 
1st,  The  plaintiff  and  defendant  having  an  identity  of  action-  2d, 
When  there  is  an  identity  of  parties,  and  of  the  thing  demanded, 
although  the  action  be  different,  as  happens  in  possessory  and  petitory 
suits.  3d,  The  action  and  the  persons  being  the  same,  but  not  the 
thing  demanded,  ex.  gr,  in  the  suits  of  guardianship  and  administra- 
tion. 4th,  When  one  action  is  carried  on  against  many  by  reasoD  of 
its  cause  and  origin,  ex.  gr.  in  the  suit  of  guardianship  against  many 
or  several  guardians,  or  when  any  one  creditor  may  sue  many 
debtors  for  the  same  obligation.  5th,  If  there  is  an  identity  of  action 
[  270  ]  and  of  the  thing,  although  the  persons  be  different,  as  hap- 
pens in  suits  of  division,  Carleval^  tit  2.  disp.  2.  num.  3. 

The  unity  or  continency  of  the  cause  does  not  produce  the  effect 
of  accumulation  of  proceedings  when  the  plaintiff  and  defendant  are 
of  distmct  jurisdictions  {distinto  fuero),  or  when  the  party  who 

Palacio$  in  this  place,  who  states,  that  the  ooDtrary  of  the  allention  in  the  text  is  eaadcd 
by  L.3.  tit.  18.  lib.  4.  Rec. 

4  The  privile|(e  or  ri^rht  of  recusation  or  challencre  in  respect  to  judges,  officers,  or 
etcrilranos  of  tribunals,  bath  been  repealed,  as  regards  Trinidad,  by  Order  in  Council,  of 
the  16th  September.  1822.     Vide  Appendix  Z, 

s  Increased  to  60,000,  by  L.  7.  tit  3.  lib.  11.  No?.  Rec. 
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opposes  the  exceptions  does  not  pray  it,  Carleval,  ibid,  d  num  7.  at 
14.  In  the  cases  in  which  this  accumulation  takes  place,  the  original 
proceedings  must  be  passed  by  virtue  of  the  power  {d  poder  del)  of 
the.escribano,  before  whom  the  first  suit  hath  been  begun,  Car  leva! ^ 
ibid.  num.  26.  Peremptory  exceptions  are  very  diverse,  according 
to  the  nature  of  the  action.  They  must  be  alleged  within  twenty 
days,  which  run  after  the  nine  days  for  contestation,  which  having 
expired,  they  will  not  be  admitted,  unless  the  defendant  swear  that 
they  have  recently  come  to  his  knowledge,  and  it  being  known  to  the 
judge,  that  he  does  not  allege  them  maliciously;  it  being  understood 
that  if  he  shall  not  prove  them  within  the  term,  he  will  be  condemned 
in  costs,  L.  1.  tit.  5.  lib.  4.  Rec.  [L.  1.  tit.  7.  lib.  11.  Nov.  Kec.] 

Mixed  exceptions  may  be  opposed  as  dilatory  ones  before  contesta- 
tion, or  as  peremptory  ones  to  bar  or  extinguish  the  right  of  the 
plaintiff;  such  are  transaction  or  accord,  a  thing  or  case  adjudgecj 
{cosaju2gada)y  &c.,  Carleval^  tit.  2.  disp.  5.  num.  4. 

After  publication  of  proofs  is  made,  no  new  exception  can  be 
alleged,  in  order  to  be  received  for  proof,  unless  by  .confession  of  the 
party  or  public  instrument  of  writing,  except  they  who  prefer  it, 
should  be  minors,  a  university,  a  church,  &c.  to  whom  restitution 
{restitucionY  must  be  allowed,  in  order  to  oppose  their  exceptions, 
provided  they  pray  it  before  conclusion  for  definitive  sentence,  L.  5. 
tit.  5.  lib.  4.  Kec.  [L.  1.  tit  13.  lib.  11.  Nov.  Rec.]  But  these  persons,' 
to  whom  it  is  usual  to  grant  restitution,  must  give  bond  to  pay  a 
certain  penalty  declared  by  the  judge,  if  they  shall  not  prove  the  ex- 
ception, L.  6.  tit.  5.  lib.  4.  Rec.  [L.  2.  tit.  13.  Hb.  11.  Nov.  Rec] 

Within  the  above-mentioned  term,  the  defendant  may  file  his  re- 
convention or  cross-bail  and  mutual  petition,  or  demand  of  set-off, 
against  the  plaintiff;  and  if  his  proof  consists  of  written  documents, 
he  must  present  them  immediately;  and  if  of  witnesses,  he  shall 
swear  that  he  has  them;  but  if  the  proof  consists  of  written  docu- 
ments and  witnesses,  he  ought  to  present  them  in  the  term,  [  271  ] 
or  otherwise  they  are  not  to  be  afterwards  admitted,  unless  he  shall 
swear  that  he  had  not  previously  knowledge  of  them,  L.  1.  tit.  5.  lib. 
4.  Rec.  [L.  1.  tit.  7.  lib.  11.  Nov.  Rec.] 

The  cause  of  reconvention  or  plea  of  set-off,  is  entertained  at  the 
same  time  with  the  principal  demand,  and  is  determined  by  the  same 
sentence,  L.  4.  tit  10.  P.  3.  [L.  4.  tit  10.  P.  3.]  Let  reference  be 
also  had  to  CarJeval^  tit.  2.  disp.  7. 

Of  the  exceptions  which  the  defendant  shall  prefer,  a  copy  or 
tradado  is  given  to  the  plaintiff  to  reply  and  make  his  allegations  to, 
within  six  days;  and  if  a  reconvention  or  plea  of  set-off  hath  been 
alleged,  he  will  be  allowed  nine  days  to  file  his  answer  to  it  The 
replication  of  the  plaintiff  will  be  passed  to  the  defendant  for  six  days 
to  make  his  duplicution  or  answer  to  it,  so  that  with  two  petitions  or 

«  See  TTANTa  InU  C.  L^  book  4  c.  3.  p.  321,  323.  Gestitation  m  UUtgrum. 
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allegations  on  both  sides,  the  cause  is  held  concluded  to  be  received 
for  proof/  L.  3.  tit.  5.  lib.  4.  Rec.  [L.  2.  tit.  7.  lib.  11.  Nov.  Rec] 

7  This  ii  re^nacted  by  the  Order  in  Coancil,  16th  Sept  1S32,  and  the  rales  ofcoart  in 
reference  thereto.  Rp<r'ird  must  he  h  id  to  them  in  respect  to  Uie  ooodact  of  a  suit  or 
action  in  Trinidad.     Vidt  Append.  Q.  and  R. 
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TITLE  VII. 

op  PROOFS. 

To  the  demand  and  answers,  or  after  the  conclusion  of  the  [  272  ] 
pleadings  {conclusion  de  pleytos)  follow  the  proofs  upon  what  has 
been  alleged,  L.  1.  tit  6.  lib.  4.  Rec.  [L.  1.  tit  10.  lib.  11.  Nov.  Rec.], 
and  part  of  L.  3.  ibid,  the  termination  of  which  depends  also  upon 
two  petitions,  which  the  parties  may  present,*  L.  9.  tit  6.  lib.  4.  Rec. 
[L  J.  tit  15.  lib.  11.  Nov.  Rec.] 

Cap.  1.  Proof  is  the  verification  or  evidence  which  is  given  in  a 
trial  or  suit,  in  respect  of  any  thing  which  is  doubtful,  L.  1.  tit  14. 
P.  3.[1,.  1.  tit  14.  P.  3.]  Hence,  it  follows,  1st,  That  generally  the 
plaintiff  must  afford  it  with  respect  to  what  the  defendant  shall  deny. 
2d,  That  it  ought  always  to  be  given  upon  what  is  affirmed,  unless 
the  negation  draw  with  it  an  affirmation,  from  which  arises  the  gene- 
ral rule,  that  the  party  who  denies  any  thing  in  a  suit  is  not  bound 
to  prove  it,  L.  2.  tit  14.  P.  3.  [L.  2.  tit.  14.  P.  3.]  3d,  That  the  proof 
by  given  in  the  suit,  and  upon  a  thing  or  fact  relative  to  it,  L.  7.  tit 
14.  P.  3.  [L.  7.  tit  14.  P.  3.]  4th,  That  being  duly  made,  it  produces 
entire  faith  with  the  judge. 

From  the  first  principle  it  results,  1st,  That  if  the  plaintiff  shall  not 
prove,  the  defendant  is  absolved,  L.  1.  tit.  14.  P.  3.  [L.  1.  tit  14.  P.  3.] 
2d,  TTiat  both  the  plaintiff  and  the  defendant  ought  to  prove  in  the 
following  cases,  1st,  He  who  alleges  minority,  in  order  to  dissolve  a 
contract,  must  prove  it,  and  the  injury  or  fraud  received,  L.  4.  tit  14. 
P.  3.;  [L.  4.  tit  14.  P.  3.]  as  also  the  orphan  (huirfano)^  if  by  reason 
of  majority,  he  shall  desire  to  be  freed  from  the  curatorship;  and  if 
the  curators  wish  to  be  exempted  from  it,  they  must  prove  the  majority 

'  With  two  petitioM  of  each  of  the  parties,  the  pleadinjfs  (d  pUyto)  most  be  concladed, 
ior  prooC  if  the  cause  requires  it;  and  if  it  does  not  require  proof,  then  for  definitive  sen- 
tence. According  to  Febrero  {Rejormado)^  p.  3.  lib.  3.  cap.  1.  §  6.  num.  199.,  when  tlie 
■oit  proceeds  in  a  direct  course,  and  tiiere  are  no  dilatory  pleas,  the  practice  is  for  the 
pbintiff  to  file  two  prineipal  petitions  or  pleadings;  which  are,  first,  the  Hbel  or  declaration; 
and  then  the  replication  to  the  contestation  or  plea  of  the  defendant;  in  which  the  plaintiff 
must,  at  the  same  time,  reply  to  the  reconvention  or  plea  of  set-off  by  the  defendant,  if 
there  be  any;  and  for  the  defendant  to  file  two  others,  the  one  contesting  or  pleading  to 
the  action,  in  which  the  recooyention  or  plea  of  set-off  and  the  peremptory  exceptions  are 
ast  forth  or  landed,  without  presenting  or  filing  any  other  for  such  purpose,  notwithstand> 
ing  what  the  legal  disposition  points  out;  and  the  oUier  rejoining  to  the  replication  of  the 
plaiotiff,  or  concluding  for  proof;  although  the  letter,  on  sight  of  tlie  contestation  or  recon- 
veotion  of  tlie  defendant,  may  conclude  upon  the  whole,  without  filing  a  replication;  and 
neither  of  the  parties  ought  to  present  more  petitions  upon  the  pnncipal  matter  or  the 
■leritii,  for  tho  law  holds  the  pleadings  {el  pUfto)  as  concluded.  Falaeio$  (1).  Rcferenet 
may  be  also  bad  to  the  positive  enactments,  on  thu  point,  of  L.  1.  tit  14.  lib.  11.  Noy. 
Ree.  (L.4.  tit.  Id  lib.  4  Rec)  See  also  the  Order  in  Council,  16th  September,  ]822,estab* 
lishiog  a  new  Court  of  Civil  Jurisdiction,  and  the  roles  reUtive  thereto.  Append.  Q  &  R* 
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of  the  orphan,  L.  4.  tit.  14.  P.  3.  [L.  4  tit.  14.  P.  3.]  2d,  He  who 
hath  paid  through  error,  if  he  shall  wish  it  to  be  restored  to  him,  is 
bound  to  prove  that  he  did  not  owe  the  money,  unless  he  be  a  knight 
(caballero)^  simple  laborer,  ignorant  of  the  right  or  law  (fuero),  a 
woman,  and  minor  of  fourteen,  for  then  the  opposite  party  must  prove 
the  debt  to  be  real,  L.  6.  tit.  14.  P.  3.  [L.  6.  tit  14.  P.  3.] 

From  the  second  principle  it  is  inferred,  1st,  That  the  plaintiff 
must  prove  the  negative  on  which  his  intention  is  founded,  OutierreZj 
[  273  ]  dejuram.  confirm.  P.  1.  cap.  1.  num.  19,  and  20.  2d,  That 
the  following  cases,  carrying  with  them  the  affirmative,  he  who  alleges 
them  in  the  cause  is  bound  to  prove  them,  although  he  may  have 
alleged  them  by  a  negation.  These  are,  1st,  Negation  of  fitness  or 
competency  in  an  advocate,  a  judge,  a  witness,  &c.  2d,  Negation  of 
sanity  in  a  testator,  L.  2.  tit.  14.  P.  3.  [L.  2.  tit.  14.  P.  3.] 

From  the  third  principle  it  is  inferred,  1st,  That  the  proof  must  be 
given  upon  things  from  which  formal  judgment  may  be  made,  as  upon 
a  thing  movable,  real,  the  state  of  a  person,  &c.  L.  7.  tit.  14.  P.  3.  [L.  7. 
tit.  14,  P.  3.]  2d,  That  the  judge  ought  not  to  consent  that  proof  be 
received  upon  useless  things  which  do  not  avail  the  suit  or  judgment, 
and  are  foreign  to  or  out  of  the  cause,  L.  7.  tit.  14.  P.  3.  [L.  7.  tit.  14. 
P.  3.]  LI.  7,  and  4.  tit.  6.  lib.  4.  Rec.  [L.  5.  tit.  10.  lib.  11.  Nov.  Rec] 
3d,  That  upon  what  is  c«»fessed,  proof  ought  not  to  be  made,  L.  4. 
tit.  7.  lib.  4.  Rec.  [L.  4.  tit.  9.  lib.  1 1.  Nov.  Rec]  4th,  That  the  proofs 
ought  to  be  shown  to  the  judge,  and  not  to  the  opposite  party;  although 
a  copy  or  traslado  of  them  shall  be  given  to  him  if  he  shall  pray  it, 
L.  7.  tit.  14.  P.  3.  [L.  7,  tit.  14.  P.-t,] 

From  the  fourth  principle  it  arises,  1st,  That  some  proofs  produce 
entire  faith  in  law,  that  is,  they  are  sufficient  to  condemn;  and  others 
cause  half  faith,  or  are  not  sufficient  to  condemn,  Gomez,  tom.  3.  Far. 
res,  cap.  12.  n.  2. 

Of  the  first  class,  are  the  six  kinds  of  proof,  of  which  we  shall  here 
speak;  and  they  are,  that  by  oath  {jurdmento)^  that  by  confession 
of  the  party,  that  by  witnesses,  that  by  instruments,  that  by  sight  and 
evidence  of  the  fact,  and  that  by  presumption,*  L.  8.  tit  14.  P.  3.  [L. 
8.  tit.  14.  P.  3.]  all  the  rest  form  half  proof;  but  when  two  half  proofs 
concur,  with  respect  to  a  thing,  they  will  produce  entire  faith,  Hema^ 
Cur.  FiL  p.  1.  and  17.  n.  6. 

Cap.  2.  §  1.  An  oath  is  the  attestation  which  is  made  by  calling 
on  God,  or  something  holy,  with  respect  to  what  any  one  affirms  or 
denies,^  L.  1.  tit  11.  P.  3.  [L.  1.  tit  11.  P.  3.]  Hence  it  is,  that  an 
oath  is  an  affirmation  of  the  truth,  made  religiously,  L.  I.  tit  II.  P. 
3.  [L.  1.  tit  11.  P.  3.]    Therefore,  1st,  The  person  under  25  years 


«  The  law  qvoted  in  the  text  iwys,  that  this  last  is  only  valid  in  some  thingrs:  and 
Oreg.  l/tpeXt  in  his  exposition  of  it,  says,  •♦  Ubi  eat  expressum  in  Lest  idia$  non:  lejjal 
presumption,  not  preguncion  de  hombre  il  de  Jue*.^*  Vide  Cur,  FiL  tit.  prueba.  p.  93.  n. 
40.,andL.  12.tit.  14.  P.5. 

»  Vide  Wood,  Civ.  Law,  book  4.  c  2.  p.  313. 
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of  age  cannot  make  it;^  nor  the  child  under  his  father's  power,  unless 
it  were  with  respect  to  property  {castrense)^  nor  tlie  madman,  one 
who  has  lost  his  memory  (fiesmemoriado),  and  the  prodigal,  except 
with  the  authority  of  the  curator,  L.  3.  tit.  11.  P.  3.  [L.  3.  tit.  11.  P. 
3.]  2d,  That  the  attorney  who  has  a  special  power  for  the  purpose, 
or  cum  /lAcrd,  may  swear  for  his  principal;  or  when  the  injury  or 
benefit  which  would  result  from  the  oath,  were  against  him  alone, 
L.  4.  tit.  11.  P.  3.  [L.  4.  tit.  11.  P.  3.]  3d,  That  it  be  with  respect 
to  a  thing  in  which  he  who  swears  has  at  least  some  interest;  [  274  ] 
but  guardians  or  the  attorneys  of  corporations  or  of  an  hospital  may 
swear  only  when  proofs  by  witnesses  or  instruments  shall  fail  them, 
L.  9.  tit.  11.  P.  3.  [L.  9.  tit.  11.  P.  3.]  4th,  That  in  the  absence  of 
these  proofs,  that  by  oath  may  be  received  in  suits  of  an  imiversity; 
with  respect  to  marriage  or  marriage  contract  (casamienio),  with 
respect  to  privilege;  and  in  criminal  suits,  in  cases  where  the  accused 
^ould  be  a  man  of  vile  and  suspicious  character,  and  the  penalty 
not  capital,  L.  10.  tit.  11.  P.  3.  [L.  10.  tit.  11.  P.  3.]  5th,  That  an 
oath  ought  to  be  made  as  to  what  one  shall  know,  believe,  or  under- 
stand of  the  thing  with  respect  to  which  he  swears,  and  only  in  clear 
and  certain  cases,  L.  11.  tit.  11.  P.  3.  [L.  11.  tit.  11.  P.  3.]  6th,  That 
the  oath  made  through  fear,  in  the  cases  expressed  by  L.  29.  tit.  11. 
P.  3.  [L.  29.  tit.  11.  P.  3.]  adjinem  is  noTTalid.  1X\  That  all  per- 
sons must  swear  before  the  judge,  except  those  sick,  widows,  maids, 
old  persons,  and  others  prevented,  who  shall  do  it  in  their  houses,  L. 
22.  tit.  11.  P.  3.  fL.  22.  tit.  11.  P.  3.]  8th,  That  an  oath  without  the 
solemnity  of  law,  or  that  solercPnity  which  ought  to  be  observed 
according  to  the  custom  of  the  place,  is  not  valid,  LI.  8.  and  19.  tit* 
11.  P.  3.  [LI.  8.  and  19.  tit.  11.  P.  3.] 

§  2.  An  oath  is  of  three  sorts,  voluntary,  necossary  and  judicial. 
The  voluntary  is  that  which  one  party  voluntarily  offers  to  the  other 
beyond  the  suit  or  out  of  court  {fuera  dejuicio),  L.  2.  tit.  11.  P.  3. 
[L.  2.  tit  11.  P^  3.]  Therefore,  1st,  It  must  be  made  with  the  con- 
sent of  the  party  to  whom  it  is  offered,  L.  2.  tit.  11.  P.  3.  [L.  2.  tit. 
1 1.  P.  3.]  2d,  But  when  once  received,  it  causes  entire  faith  in  law, 
L.  2.  tit  11.  P.  3.  [L.  2.  tit  11.  P.  3.]  3d,  That  being  made  with 
the  consent  of  the  contrary  party  it  produces  proof,  although  what  is 
sworn  may  not  be  certain,  L.  13.  tit  11.  P.  3.  [L.  13.  tit  11.  P.  3.] 

The  necessary  oath  is  that  which  the  judge  officially  orders  any  of 
the  parties  to  make,  in  order  to  the  better  proof  of  the  truth,  L.  2. 
tit-  11.  P.  3.  [L.  2.  tit.  11.  P.  3.]  Whence  it  is,  that  there  are  as 
many  kinds  of  this  description  of  oath,  as  there  are  cases  in  which 
the  judge  may  deem  it  necessary  for  the  proof  of  that' which  is  in 
dispute,  or  its  value,  or  of  the  damage  caused,  &c.;  examples  of 
which  may  be  seen  in  LI.  5  and  6.  tit  11.  P.  3.  [LI.  5  and  6.  tit  11. 
P.   3.]     And  this  the  party  whom  the  judge  shall  command   is 

4  Qmare?  nnlesi  under  the  authority  of  the  curator.    See  L.  9.  tit  16.  P.  3.,  at  to  the 
ibed  a^  of  witneaiea  in  civil  and  other  auita. 
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obliged  to  make;  and  not  being  willing  to  obey,  he  is  condemned  in 
the  suit,  or  judgment  shall  be  given  against  him,  unless  he  bad  just 
reason  for  not  making  it,  L.  2.  tit.  11.  P.  3.  [L.  2.  tit-  11.  P.  3.] 

The  judicial  oath  is  that  which  one  party  tenders  to  the  other  in  the 
[  275  ]  suit,  obliging  himself  to  abide  by  what  the  latter  shall  swear 
L.  2.  tit.  11.  P.  3.  [L.  2.  tit.  11.  P.  3.]  This  oath  may  be  refused  by 
him  to  whom  it  is  offered,  provided  he  makes  in  return  a  like  pro- 
posal under  the  same  circumstances  to  the  party  who  tendered  it, 
in  which  case  the  latter  cannot  refuse,  LI.  2.  and  8.  tit.  11.  P.  3.  [LL 
2.  and  8.  tit.  11.  P.  3.]  This  oath  may  be  repented  of  by  him  who 
calls  for  it  before  it  is  made  by  his  adversary,  L.  8.  tit.  11.  P.  3.  [L, 
8.  tit.  11.  P.  3.] 

§  3.  Many  advantages  result  from  these  oaths;  because,  1st,  By 
them  the  dominion,  right,  or  possession  of  the  thing  is  proved,  LI.  12. 
and  13.  tit.  11.  P.  3.  [LI.  12.  and  13.  tit.  11.  P.  3.]  2d,  By  them  the 
suit  is  put  an  end  to,  but  not  as  though  sentence  had  been  pro- 
nounced, L.  15.  tit.  11.  P.  3.  [L.  15.  tit.  11.  P.  3.;]  and,  therefore,  3d, 
If  the  suit  should  be  revived,  or  there  should  be  a  new  trial,  and  he 
who  swore  should  affirm  the  contrary,  a  sentence  given  on  this  last 
oath  will  prevail,  L.  15.  tit.  11.  P.  3.  [L.  15.  tit.  11.  P.  3.]  4th,  In 
the  same  manner,  by  a  written  instrument,  the  oath  is  destroyed,  the 
sentence  given  by  reason  of  the  latter  being  revoked  on  account  of 
the  former,  unless  it  be  a  voluntary  oath,*  without  the  direction  or 
desire  of  the  judge,  which  cannot  be  revoked  in  any  case,  because  it 
only  deceives  the  party,<»  L.  25.  tit.  11.  P.  3.  [L.  25.  tit.  11.  P.  3.] 
5lh,  That  the  minor  who  hath  sworn  not  to  contravene  or  contradict 
what  he  hath  stipulated,  by  reason  of  his  minority,  cannot  afterwards 
demand  restitution,  unless  it  be  for  prejudice  by  sentence,  L.  10.  tit 
11.  P.  3.  [L.  16.  tit^  11.  P.  3.]  6th^  That  if  he  who  swore  by  a 
judicial  oath  he  was  not  indebted,  afterwards  pays  him  who  sued 
him  for  the  debt,  he  may  recover  it  back,  assigning  as  a  reason  his 
having  paid  that  which  he  did  not  owe,  although  it  should  be  a  lie; 
for  by  the  judicial  oath  he  remains  discharged  from  the  debt:  but  if 
he  were  absolved  by  sentence,  and  notwithstanding  paid,  he  cannot 
recover,  because  then  the  truth  is  of  more  force  than  the  senteiK^e,  L. 
16.  tit.  11.  P.  3.  [L.  16.  tit.  11.  P.  3.] 

Oaths  not  only  benefit  him  who  makes  them,  but  are  also  of  use 
to  his  heirs;  to  the  purchaser  of  the  thing  with  respect  to  which  the 
oath  is  made;  to  the  other  partners  of  the  person  swearing;  to  the 
surety,  if  it  is  made  by  the  principal  debtor,  but  not  on  the  contrary;^ 
and  to  the  ward,  if  the  gaurdian  made  it;  but  tlie  oath  of  the  mother 
to  keep  possession  in  the  name  of  the  child  of  whom  she  is  pregnant, 
does  not  benefit  the  child,  who  shall  be  obliged  to  prove  his  quality 

•  Made  by  consent  of  the  Htiganta.    See  L.  25.  tit  11.  P.  3.,  cited. 

*  Add,  **  who  contented  to  receive  it  from  hu  adYertarv.**  See  L.  25.  tit  11.  P.  3^ 
cited. 

YThitmuatbeqoaUfied.     Hie  L.  17.  tit  11.  P.  3. 
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of  heir,  LI.  17.  and  18.  tit.  11.  P.  3.  [LI.  17.  and  18.  tit.  11.  P.  3.] 
Lastly,  they  cannot  be  made  in  the  holy  places  expressed  by  L.  5. 
til.  7.  lib.  4.  Rec.  [L.  5.  tit.  9.  lib.  11.  Nov.  Rec] 

§  4.  There  is  another  species  of  oath,  which  is  called  the  [  276  ] 
oath  of  calumny,  and  is  the  oath  which  men  make  that  they  will 
proceed  truly  in  the  suit  and  without  fraud,  L.  23.  tit.  11.  P.  3.  [L. 
23.  lit.  11.  P.  3.]  It  is  made  either  by  order  of  the  judge,  the  suit  or 
pleadings  being  concluded  for  proof,  L.  1.  tit.  6.  lib.  4.  Rec  [LI.  1. 
and  3.  tit.  10.  lib.  11.  Nov.  Rec.,]  or  on  the  petition  of  the  party;  in 
which  last  case,  if  one  is  absent,  a  decree  is  given  for  it  (se  le  da  la 
provision)  within  a  term,  L.  3.  tit.  7.  lib.  4.  Rec.  [L.  3.  tit  9.  lib.  11. 
Nov.  Rec.]  It  was  formerly  called  the  oath  of  manquadra;  because, 
as  there  are  five  fingers  to  the  hand  perfect,  so  there  are  five  things 
which  the  plamtiff  and,defendant  ought  to  swear.  1st,  The  plaintiff 
ought  to  swear  that  he  does  not  prosecute  the  suit  through  malice, 
but  to  obtain  his  right  {sinoporjvzgar  tener  derecho)^  and  the  de- 
fendant that  he  does  not  contradict  or  oppose  maliciously,  but  with 
an  intention  of  showing  his  right.  2d,  They  must  both  swear,  that 
always,  when  questioned  upon  any  matter  of  the  suit,  they  will  speak 
the  truth.  3d,  That  they  have  not  bribed,  nor  will  bribe,  the  judge, 
nor  the  escribano.  4th,  That  they  will  not  allege  any  false  proof. 
5th,  That  they  will  not  pray  for  any  time  or  delay  through  malice, 
L,  23.  tit  11.  P.  3.  [L.  23.  tit  11.  P.  3.]  This  oath  the  principals 
ought  to  make,  and  not  the  attorney  or  another  for  him,  although 
they  may  have  commenced  the  suit  in  their  name,  unless  it  be  an 
attorney  of  a  corporation,  university,  &c.,  from  whom  he  shall  have 
special  power  for  it,  LI.  23,  and  24.  tit  11.  P.  3.  [LI.  23.  and  24.  tit 
11.  P.  3.]  It  is  taken  hi  every  kind  of  civil  and  criminal  causes,  and 
if  the  plaintiff  oppose  it,  the  defendant  is  absolved;  and  if  the  latter 
will  not  take  it,  he  shall  be  taken  as  condemned,  L.  23.  tit  11.  P.  3. 
[L.  23.  tit  11.  P.  3.] 

§  5.  These  oaths  are  always  accompanied  by  the  questions  of  the 
judge,  or  of  the  party  who  demands  it,  which  questions  should  be 
put  upon  a  thing  that  relates  to  the  suit,  and  in  clear  and  few 
words,  LI.  1.  and  2.  tit.  12.  P.  3.  [LI.  1.  and  2.  tit  12.  P.  3.]  Of  these 
questions,' the  interrogative  libel  or  declaration  {libelo  interrogatorio) 
is  composed,  to  which  the  parlies  ought  to  answer  by  the  words  "/ 
deny  or  confess,  I  believe  or  do  not  believe;^^  the  answer,  *<  that  it  is 
not  known/'  not  being  received,  and  the  party  being  taken  as  con- 
fessing those  points  to  which  he  will  not  make  answer,  L.  1.  tit  7. 
lib.  4.  Rec.  [L.  1.  tit  9.  lib.  11.  Nov.  Rec]  These  answers  of  the 
party,  besides  being  received  with  an  oath,  must  be  given  without 
consulting  an  advocate,  and  without  any  term  for  deliberation,  and 
answer  is  to  be  made  to  each  point  (arliculo)  separately,  L.  2.  tit  7. 
lib.  4.  Rec  [L.  2.  tit  9.  lib.  11.  Nov.  Rec] 

•  Termed  po$icione$.  See  6lh  vol.  Feb.  Ad^  p.  2.  Ub.  3.  c  1.  §  7.  p.  125.  n.  288. 6th  e<L: 
•Iso  L.  3.  d  $eq^  tit  9.  lib.  11.  MoY.  Rec. 
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[  277  ]  Cap.  3.  The  confession  of  the  party  is  called  in  the  Partidas 
(conocencia)  confession,  which  means  acknowledgment,  because  by 
it  the  party  acknowledges  the  right  and  justice  of  his  adversary.  It 
is  the  answer  of  consent  which  one  party  makes  to  the  other  in  the 
suit,  L.  1.  tit.  13.  P.  3.  [L.  1.  tit.  13.  P.  3.]  This  confession  is  made 
judicially,*^  extrajudicially,  and  through  torture,^®  L.  3.  tit.  13.  P.  3. 
[L.  3.  tit  13.  P.  3.] 

Hence  it  follows  that  confession  ought  to  be  made  voluntarily, 
without  error,  with  respect  to  a  thing  certain  and  reasonable,  or  just 
{honesta),  before  the  party  or  his  attorney,  and  by  a  competent  per- 
son, L.  4.  tit.  13.  P.  3.  [L.  4.  lit.  13.  P.  3.]  Whence  it  arises,  1st, 
That  the  confession  made  through  threats  is  not  valid,  and  that  made 
through  torture  or  the  rack  must  be  afterwards  ratified,"  L.  5.  tit. 
13.  P.  3.  [L.  5.  tit.  13.  P.  3.]  2d,  That  being  made  through  error, 
it  may  be  revoked  and  proved  before  the  suit  is  terminated,"  L.  5. 
tit.  13.  P.  3.  [L.  5.  tit.  13.  P.  3.]  3d,  That  being  contrary  to  nature, 
the  laws,  or  not  devolving  on  a  thing  certain,  it  is  not  valid,  L.  6.  tit. 
13.  P.  3.  [L.  6.  tit.  13.  P.  3.]  4th,  That  the  confession  made  extra- 
judicially is  not  valid,  unless  a  reason  or  cause  is  assigned,"  L.  7.  tit 
13.  P.  3.  [L.  7.  tit  13.  P.  3.]  5ih,  That  only  a  person  of  twenty- 
five  years  of  age,  and  the  minor  before  his  guardian  not  contradicting 
or  opposing  it,  may  make  it;  and  the  confession  made  by  the  attorney 
is  valid  only  when  no  fraud  or  error  is  proved,  L.  1.  tit.  13.  P.  3.  [ll 
1.  tit  13.  P.  3.]  6th,  That  being  lawfully  made,  the  suit  is  put  an 
endto  by  it,  and  it  aflTords  entire  proof,  L.  2.  tit  13.  P.  3.  [L.  2.  tit 
13.  P.  3.]  7th,  That  when  one,  who  is  questioned  with  regard  to 
confession,  is  doubtful  upon  what  he  has  to  answer,  he  must  have 
time  allowed  him'^  to  reply  or  contest  clearly,  L.  3.  tit  13.  P.  3.  [L. 

3.  tit.  13.  P.  3.]  8th,  That  the  contumacy  of  the  person  questioned, 
on  his  confession  being  made  obscurely,  has  the  same  effect  as  ac- 
knowledgment, L.  3.  tit  13.  P.  3.  [L.  3.  tit  13.  P.  3.]  9th,  That  a 
copy  [iraslado)  of  all  that  is  confessed  ought  to  be  given  to  the  par- 
ties, in  order  that  they  may  see  on  what  they  have  to  give  proof,  L. 

4.  tit  7.  lib.  4.  Rec."  [L.  4.  tit  9.  lib.  11.  Nov.  Rec] 

Cap.  4.  Witnesses  are  men  and  women,  such  as  cannot  be  ex- 
cluded from  giving  testimony;  whom  the  parties  in  the  suit  adduce 
to  prove  things  denied  or  doubtful,  L.  1.  tit  16.  P.  3.  [L.  1.  tit  16. 
P.  3.] 

The  reception  or  admission  of  witnesses  is  founded  on  these  prin- 
ciples:  1st,  That  they  be  worthy  of  credit  2d,  That  they  be  obliged 

9  Vide  L.  4.  tit.  1 3.  P.  3.;  and  the  qaalifications  laid  down  in  L.  7.  ibid, 

10  Its  use  in  Trinidad  is  forbidden  by  the  tenor  of  his  Majesty^s  instructions  to  the 
Ifovernorf  and  the  directions  contained  in  the  commissions  of  the  judges:  it  iras  also 
abolished  in  Spain,  by  a  decree  of  the  Cortes. 

11  i.  e.  voluntarily.    See  note,i<>  ante* 
IS  t.  e.  before  sentence. 

IS  t.,e.  for  the  debt  or  thing  acknowledged  being  due,  dec 
H  See  how  this  is  qualified  by  the  law  quoted, 
u  This  relates  to  jMetctonef . 
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to  give  testimony.  3d,  And  this  before  the  judge.  4th,  That  the 
faith  to  which  their  testimony  is  entitled,  depends  upon  their  num- 
bers, their  condition^  attestations,  and  other  indispensable  circum- 
stances. 

As  in  so  much,  the  witness  is  entitled  to  faith,  as  he  will  [  278  ] 
and  may  clearly  speak  the  truth,  or  in  so  far  as  he  has  no  interest  in 
the  suit,  it  follows  from  the  first  principle:  1st,  That  persons  of  bad 
fame  are  incompetent  to  be  witnesses  (unless  it  be  in  a  case  of  trea- 
son against  the  king  or  queen)*^  he  who  is  proved  guilty  of  falsehood 
or  perjury  {probado  defaIso)\  is  non  compos  meniis;  and  the  per- 
son infamous  by  reason  of  any  of  the  abominable  crimes  expressed 
byL.  s.  tit.  16.  P.  3.  [L.  8.  tit.  16.  P,  3.]  2d,  The  person  under 
twenty  years  of  age  in  criminal  causes,  and  fourteen  in  civil,  who, 
after  aUaining  their  respective  ages,  may  testify  as  to  their  remem- 
brance of  what  happened  before  these  ages,  L.  9.  tit.  16.  P.  3.  [L.  9. 
tit.  16.  P.  3.]  3d,  In  a  criminal  suit  the  father  or  grandfather,  the 
son  or  grandson,  by  reason  of  the  reverence  they  bear  each  other, 
cannot  be  witnesses,'^  nor  the  prisoner,  nor  the  strumpet,  L.  10.  tit. 
16.  P.  3.  [L.  10.  tit.  16.  P.  3.] 

The  testimony  of  one  who  has  an  interest  in  the  cause  being  liable 
to  suspicion,  it  is  inferred  from  this,  4th,  That  ascendants  and  de- 
scendants cannot  be  witnesses  in  each  other's  causes,  unless  to  prove 
the  age  or  kindred;  but  the  father  may  be  a  witness  to  the  military^' 
will  of  his  son  who  is  a  knight  or  military  person,  L.  14.  tit  16.  P.  3. 
[L.  14.  tit.  16.  P.  3.]  5th,  That  the  husband  cannot  give  testimony 
in  the  cause  of  his  wife,  nor  vice  versd;  nor  the  brother  for  the  bro- 
ther, while  they  both  live  under  the  power  of  their  father,^^  L.  15. 
tit.  16.  P.  3.  [L.  15.  tit.  16.  P.  3.]  6th,  Nor  any  one  in  his  own 
cause;  nor  those  of  his  family  or  household,  as  his  overseer,  servant, 
steward,  intimate  friend,  &c.;**  but  the  member  of  a  corporate  body 
or  university  may,  in  the  cause  of  such  corporation;  because  then  the 
reason  of  interest  ceases,  L.  18.  tit.  16.  P.  3.  [L.  18.  tit.  16.  P.  3.] 

**  And  even  in  these  cases  their  tcstimonj  mast  not  be  admitted,  unless  they  shall  hare 
fcwn  6r8t  tortured,  vide  L.  8.  tit.  16.  P.  3.;  and  therefore,  the  testimony  of  all  such  per- 
sons may  be  considered  excluded  in  all  cases.  See  Append.  Q.  and  F,  as  to  the  compe- 
tcocy  of  witnesses,  and  as  to  evidence  in  general  in  respect  to  Trinidad. 

"  This  only  applied  by  the  law  quoted  in  the  text  to  the  libertuB  or  slave  emancipated, 
ts  with  respect  to  his  patron,  the  father,  &C.,  of  ditto:  but  the  following  law  says,  that 
tfloendants,  and  descendants,  and  relations  to  the  fourth  degree,  cannot  be  compelled  to 
gife  testimony  against  one  another,  iif  suits  relating  to  their  persons,  their  fame,  or  cha^ 
ractcr,  or  where  the  greater  part  of  their  property  is  at  stake;  nor  the  son-in-law,  father- 
b-law,  step-son,  Btep.^tber,  against  one  another,  but  the  law  adds,  that  if  the  tbore  are 
viJIing  to  testify,  they  may  do  so. 

^  This  is  added  from  the  law  quoted  in  the  text,  which  see.  Palacio9  says,  it  should 
be  L.  16.  ibid. 

^  When  brothers  live  away  from  their  father,  and  separately,  the  law  quoted  in  Um 
text  says,  they  may  give  testimony  against  each  other;  but  it  seems  they  may  not  in 
&vor  of  one  onother.     Vide  L.  13.  tit.  4.  lib.  2.,  Fuer9  Juxgo;  and  L.  11.  tit  1.  P.  6. 

"^  See  Order  in  Council,  8th  June,  1816,  making  merchants*  clerks  competent  witnesses 
in  fWvor  of  their  employers:  also  Order  in  Ck>uncil,  16lh  September,  1823,  civil  court 
Append.  M.  and  Q. 
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7lh,  That  the  judge  cannot  be  a^  witness  in  a  cause  of  which  he  has 
cognisance;**  nor  the  vendor  with  respect  to  a  thing  which  he  has 
sold;  nor  the  advocate,  attorney,  or  guardian,  in  causes  which  they 
shall  defend  in  the  name  of  their  parties,  unless  they  be  produced  or 
called  by  the  opposite  party,  LI.  19.  and  20.  tit.  16.  P.  3.  [LI.  19  and 
20.  tit.  16.  P.  3.]  8th,  Nor  a  partner  in  a  cause  relative  to  the  part- 
nership, and  which  appertains  equally  to  all;  nor  the  accomplice  of  a 
crime  against  another  accomplice,  L.  21.  tit.  16.  P.  3.  [L.  21.  tit.  16. 
P.  3.]  9th,  Nor  the  enemy  of  a  person,  for  the  causes^  expressed 
by  L.  22.  tit.  16.  P.  3.  [L.  22.  tit.  16.  P.  3.] 

Conformably  with  the  second  axiom,  it  is  established.  1st,  That 
the  witness  named  by  the  party  may  be  compelled  by  the  judge  to 
give  evidence,  L.  6.  tit.  6.  lib.  4.  Rec;  [L.  1.  tit.  11.  lib.  11.  Nov. 
Kec]  except  it  be  a  relation  in  the  fourth  degree,  the  son-in-law  or 
father-in-law  of  him  against  whom  the  testimony  is  to  be  given  in  a 
[  279  ]  criminal  case;  but  they  may  give  it  voluntarily,  L.  11.  tit.  16. 
P.  3.*^  [L.  11.  tit.  16.  P.  3.]  2d,  That  old  persons,*^  honorable  or 
respectable  women,  prelates,  sick  persons,  knights  [caballeros)jOthQ 
who  is  actually  employed  for  the  king,  cannot  be  compelled;  for  such 
are  not  obliged  to  come  or  appear  before  the  judge  or  escribano, 
while  thus  prevented  or  circumstanced;  but  they  are  obliged  to  go 
and  take  the  testimony  of  these  persons  at  their  own  houses,  L.  35. 
tit.  16.  P.  3.  [L.  35.  tit.  16.  P.  3.] 

To  the  third  principle  belong  the  solemnities  or  forms  of  the  recep- 
tion of  witnesses,  which  are  reduced  to  the  following:  1st,  An  oath 
must  precede,  unless  the  parties  agree  to  the  contrary,  and  citation  to 
the  opposite  party  to  see  the  witness  sworn,  who,  if  he  does  not  ap- 
pear, does  not,  for  this  reason,  prevent  or  delay  the  oath  being 
received.  The  oath  is  also  dispensed  with,  when  the  judge  appoints 
any  woman  to  examine  whether  another  is  pregnant,  who  demands 
possession  of  property  in  the  name  of  one  of  whom-  she  is  with  child, 
L.  23.  tit.  16.  P.  3.  [L.  23.  tit.  16.  P.  3.]  2d,  The  witnesses  must 
swear  that  they  will  speak  the  truth  upon  what  they  know  of  the 
fact,  and  will  not  discover  their  testimony  to  the  parties,  L.  24.  tit 
16.  P.  3.  [L.  24.  tit.  16.  P.  3.;]  but  those  received  upon  an  inquest  or 
inquiry  {pesquisa)  ought  also  to  swear  that  they  will  tell  what  they 
have  heard  and  think  of  the  fact,  L.  27.  tit.  16.  P.  3.  [L.  27.  tit.  16. 
P.  3.]  3d,  Afterwards  they  are  asked  by  the  escribano  of  the  cause 
the  general  questions  set  forth  in  L.  8.  tit.  6.  lib.  4.  Rec.  [L.  3.  tit.  U. 
lib.  11,  Nov.  Rec]  4th,  To  this  succeeds  the  examination  of  each 
witness  separately  upon  every  jioint  or  question  of  the  particular  in- 
terrogatory, the  answer  and  reason  the  witness  shall  give  for  seeing, 
hearing,  knowing,  or  believing,  if  he  were  questioned  about  it,  being 
noted;  and,  in  a  criminal  cause,  this  reason  may  be  given  even  after 

'1  Which  he  has  decided,  or  shall  have  to  determine.     Vide  the  law  quoted  in  the  text 

^  See  these  causes  of  enmity  which  render  a  person  incompetent. 

s*  Vide  notes  16,  17. 19  and  20.  ante, 

^  The  law  quoted  says,  upwards  of  seventy  years  of  age. 
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the  testimony  is  received;  this  declaration  of  the  witness  ought  to  be 
read  to  him,  in  order  that  he  may  confirm  it,  LI.  26.  28,  29.  and  31. 
tit  16.  P.  3.  [LI.  2^,  28, 29.  31.  tit  18.  P.  3.]  5th,  This  examination 
in  criminal^  causes  of  weight  or  importance  ought  to  be  taken,  by  the 
judges  themselves,  LI.  28.  and  44.  tit.  6.  lib.  3.  Rec.  [L.  16.  tit  32. 
lib.  12.  Nov.  Rec.;]  and  if  the  witness  is  absent  in  another  jurisdiction, 
he  shall  be  examined  by  his  own  judge,  under  a  commission  from  the 
judge  of  the  other  party,  and  the  depositions  shall  be  sent  closed  and 
sealed,  as  provided  by  L.  27.  tit.  16.  P.  3.  [L.  27.  tit  16.  P.  3.,]  except 
in  a  criminal  cause,  of  which  the  judge  who  has  cognisance  must 
himself  examine  the  witness  in  whatever  part  he  may  be,  L.  27.  tit 
16.  P.  3.  [L.  27.  tit  16.  P.  3.]  6th,  After  this  act  or  proceeding 
(fuera  de  esie  acto)j  the  witnesses  cannot  be  interrogated,  [  280  ] 
unless  in  case  of  having  mistaken  the  question,  or  given  an  equivocal 
answer  (4  no  haberse  equivocado  la  pregunta)  or  the  judge  desires 
the  witness  may  explain  any  doubtful  expression,  L.  30.  tit  16.  P.  3. 
[L  30.  tit  16.  P.  3.]  7th,  The  depositions  or  examinations  must  be 
received  or  taken  after  contestation  of  the  suit,  and  not  before,  imless 
there  be  danger  of  the  death  or  absence  of  the  witnesses,  in  which 
case  the  opposite  party  is  also  cited;  and  if  he  be  absent,  he  must  be 
informed  of  it  within  a  year  after  his  return;  but,  in  criminnl  causes, 
this  previous  examination,  or  ad  perpetuam  rei  memoriam^  does  not 
take  place,  imless  on  a  general  inquest,  de  ojicio^  LI.  2.  and  3.  tit 
16.  P.  3.  [LI.  2.  and  3.  tit  16.  P.  3.;]  to  which  ought  to  be  added  the 
other  cases  expressed  by  LI.  4, 5,  6,  and  7.  tit  16.  P.  3.  [LI.  4,  5,  6, 
and  7.  tit  16.  P.  3.,]  in  which  witnesses  may  be  received  before  con- 
testation. 

The  faith  or  credit  of  witnesses  consisting  in  their  number,  con- 
dition, and  other  circumstances,  it  follows:  1st,  That  faith  or  credit 
b  only  caused  or  produced  in  a  suit  or  trial  by  two  witnesses;  to 
prove  payment,  five^  are  required;  to  a  testament,  seven;^  and  if  the 
testator  is  blind,  eight,  L.  32.  tit  16.  P.  3.  [L.  32.  tit  16.  P.  3.]  That 
the  number  of  witnesses  for  each  different  question  cannot  exceed 
thirty;  and  the  party  may,  leaving  out  as  many  as  he  wishes,  sub- 
stitute as  many  more,*®  the  better  to  prove  his  case,  L.  7.  tit.  6.  lib.  4. 
3.  Rec  [L.  2.  tit  11.  lib.  11.  Nov.  Rec]  2d,  That  the  witnesses 
who  shall  disagree  with  respect  to  the  thing,  circumstances  of  place 
or  time,  do  not  avail,  L.  28.  tit  16.  P.  3.  [L.  28.  tit  16.  P.  3.]    3d, 

*  As  also  in  civil.     Vide  the  law  quoted. 

*  On  a  general  inquest  (pesfutsa),  bjr  order  of  the  king.  Vide  the  two  laws  quoted 
in  the  text 

"  It  is  supposed  that  two  are  quite  sufficient.  Palaeio9^  it  appears,  is  also  of  this 
opinion;  and  he  adds,  various  authors  are  so  with  reference  to  L.  2.  tit  21.  lib.  4.  Reo.  (L. 
1.  tit  2a  lib.  11.  Nov.  Rec.) 

*  lo  Trinidad,  by  Order  in  Council,  of  8th  June,  1816,  three  male  witnesses,  domi- 
ciliated, and  inhabitants  of  tlie  place,  are  sufficient  to  a  testament  or  lost  wilt  See  Ap- 
pendix M  and  Q. 

*  But  this  only  in  case  the  witnesses  first  presented  shall  not  have  been  examined. 
Figs  L..  3.  Ut  11.  lib.  11.  Nov.  Rec 
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That  the  judges  may  confront  the  witnesses,  if  they  shall  find  any 
variance  between  them,  L.  5Q.  tit.  5.  lib.  2  Rec.^  [L.  9.  tit.  2.  lib.  4. 
Nov.  Rec]  4th,  That  if  both  parties  adduce  proof  by  "Witnesses,  it 
is  seen  which  of  them  are  most  entitled  to  faith  on  account  of  their 
reputation,  fitness,  number,  &c. ;  and  in  cases  of  equality^^  with  respect 
t»  them,  the  defendant  is  acquitted,^  L.  40.  tit.  161  P.  3.  [L.  40.  tit, 
16.  P.  3.]  5th,  That  if  the  witnesses  do  not  agree,  those  are  to  be 
believed  who  depose  best  to  the  fact;^  and  that  the  witness  who 
contradicts  himself  in  his  declarations,  is  not  entitled  to  faith,  L.  41. 
tit  16.  P.  3.  [L.  41.  tit.  16.  P.  3.]  6th,  That  the  witnesses  received 
.  before  arbitrators  (drbiiros)  may  be  again  examined  before  the 
judge,**  unless  the  parties  have  stipulated  to  the  contrary,  their  testi- 
mony being  valid^  if  they  have  died,  L.  38.  tit.  16.  P.  3.  [L.  38.  tit 
16.  P.  3.] 

Cap.  5.  An  instrument  of  writing  [escritura)  is  every  deed  that  is 
made  by  the  hand  of  a  public  escribano,  or  notary  of  a  corporation 
or  council  {concfyo),  or  sealed  with  the  seal  of  the  king,  or  other 
authorised  persons,  L.  1.  tit.  18.  P.  3.  [L.  1.  tit.  18.  P.  3.]  Hence 
arise  the  two  kinds  of  instruments  which  produce  faith  and  full 
[  281  ]  proof;  one  pubhc,  made  by  the  escribano  or  notary,  with 
the  solemnities  prescribed  by  LI.  54.  and  114.  tit  18.  P.  3.,*44,  45, 
56.^  and  47.  tit  25.  lib.  4.  Rec.  [LI.  54.  and  114.  tit.  18.  P.  3.  L.  1. 
tit.  23.,  LI.  1,  2.  and  4.  tit  24.  lib.  10.  Nov.  Rec.,]  and  explained  by 
Pareja  de  Ins i rum.  edict,  tit.  1.  resol.  3.  §  2.  <4  n.  57.  al  69.;  another 
authentic  (autiniico),  which  is  that  sealed  by  the  king,  bishops, 
prelates,  and  great  men  of  the  kingdom,  L.  114.  tit  18.  P.  3. 

§  1.  Among  public  instruments  are  reckoned  those  which  are 
made  by  escribanos  of  cablldo  for  things  relating  to  them,  L.  1.  tit. 
16.  lib.  4.  Rec.  [L.  1.  tit  2.  lib.  11.  Nov.  Rec.;]  and  those  which  are 
contained  in  public  archives,  and  not  of  private  persons,  Pareja^ 
ibid,  tit  1.  resol.  3.  and  tit  5.  resol.  2.  §  3.  4  n.  28.  al  46.,  copies  of 
which  must  come  accompanied  with  the  certificate  of  the  keeper  of 
the  public  archives  (han  de  venir  accompaftadas  del  archivero  pub- 
lico)^ who  declares  or  certifies  to  have  copied  them  by  order  of  the 

^  Which  18  L.  9.  tit  2.  lib.  4.  Nov.  Rec;  bat  which  does  not  apply. 

»  The  law  cited  in  the  text,  to  wit,  L.  40.  tit.  16.  P.  3.,  says,  the  ind(re  shaU  attend  to 
those, who  testify  the  more  credibly,  and  are  of  better  character,  uUhoufrh  they  may  be 
fewer  in  number.  But  if  they  are  cqu&l  with  respect  to  the  credibility  of  their  sayinirfs 
the  jad|re  shall  determine  according  to  the  majority  of  number,  if  they  are  equal  in  all 
things,  he  must  acquit  the  defendant;  because  judges  ought  to  be  more  ready  to  acquit 
than  to  condemn. 

32  See  Colom.  de  Eaerib.^  torn.  1.  in  his  note,  commencing  p.  41.,  with  respect  to  the 
examination  of  witnesses. 

•8  This  is  not,a  clear  exposition  of  the  law  quoted.  Vide  L:  41.  tit  16.  P.  3.,  which 
•ays,  that  when  the  witnesses  produced  by  the  contending  parties  give  contrary  testhnony, 
those  are  to  be  believed  by  the  judge  who  appear  to  incline  most  to  the  truth,  and  whose 
declarations  agree  most  with  the  fact,  &.c 

**  By  the  opposite  party.  • 

•»  Saving  the  right  of  the  opposite  party  to  except  (tuehar)  tbereta 

^  Not  inserted  in  Nov,  Ree, 
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kmgy  or  of  the  magistrate  who  may  have  authority  to  order  it,  L.  4. 
tit.  20.  P.  3.  and  LI.  2.  and  4.  tit  15.  lib.  2.  Rec.  [L.  4.  tit  20.  P.  3. 
L.  4.  tit  13.  hb.  4.,  L.  1.  tit  21.  lib.  5.  Nov.  Rec.] 

§  2.  A  public  instrument  is  divided  into  three  classes;  the  original 
draft,  register  or  protocol  {regiatro),  the  original  and  the  copy.  The 
register  is  the  original  draft  or  writing,  which  is  delivered,  and  re- 
mains in  the  possession  of  the  escribano,  which  we  also  call  protocol, 
by  which  doubts  are  determined  that  may  be  oflfered  with  respect  to 
the  instruments  which  are  copied  from  it,  [LI.  8  and  9.  tit  19.  P.  3., 
and  LI.  12.  13.  and  16.  tit.  25.  lib.  4.  Rec.  [LI.  8  and  9.  tit  19.  P.  3. 
LL  I  and  4.  tit  23.  lib.  10.  Nov.  Rec]  The  deed  which  is  immedi- 
ately copied  from  the  protocol  is  the  original  which  causes  faith, 
inasmuch  as  it  is  authorised  by  the  public  escribano,  before  whom  it 
passed,  or  by  him  to  whom  the  protocols  of  the  latter  have  passed, 
L  14.  tit  23.  lib.  4.  Rec.  [L.  6.  tit.  33.  lib.  5.  Nov.  Rec.;]  but  if 
another  escribano  copies  it,  with  the  authority  of  the  judge  and  cita- 
tion of  the  party,  it  is  vaUd. 

The  traslado  is  called  the  copy  which  is  taken  from  this  original, 
which  ought  to  be  done  with  the  same  circumstances  of  the  latter, 
L.  114.  tit  18.  P.  3.  [L.  114.  tit  18.  P.  3.] 

From  what  has  been  said  these  axioms  result;  1st,  That  every 
public  instrument  must  be  signed  by  a  public  escribano  of  the 
appointed  number  of  the  towns  {de  niimero  dt  los  pueblos).  2d, 
That  it  does  not  produce  faith,  if  devoid  of  any  solemnity.  3d,  That 
the  weight  or  authority  of  a  public  instrument  is  derived  among  us 
from  the  protocol,  because  every  instrument  of  writing  (escriiura) 
made  without  this  is  null,  L.  13.  tit  25.  lib.  4.  Rec  [L.  1.  tit  23.  lib. 
10.  Nov.  Rec]  and  L.  9.  tit  19.  P.  3.  [L.  9.  tit  19.  P.  3.] 

From  the  first  axiom  it  is  inferred,  1st,  That  if  the  party  takes  the 
exception  that  the  instrument  is  not  made  by  the  hand  of  a  notary, 
this  throws  the  burthen  of  proof  on  the  party  who  pro-  [  282  ] 
duces  the  instrument,  L.  1 15.  tit.  18.  P.  3.,  [L.  1 15.  tit  18.  P.  3.]  except 
in  the  five  cases  expressed  by  Pare; a,  tit  1.  resol.  3.  §  2.  <i  n.  50.  at 
56.  2d,  That  the  deed  being  made  in  a  remote  place  is  not  entitled 
to  faith,  unless  it  is  certified  as  to  the  signature,  notarial  signet,  and 
legitimacy  of  the  escribano,  by  two  others  of  the  appointed  number, 
or  by  authority  of  the  judge.^  3d,  Neither  is  the  instrument  made 
by  an  ecclesiastical  Qotary,  in  lay  or  profane  causes,  and  of  secular 
jurisdiction,  entitled  to  faith,  L.  32.  tit  3.  lib.  l.,and  L.  19.  tit  25.  lib. 
4.  Rec  [LI.  5.  and  2.  tit.  14.  Ub.  2.  Nov.  Rec]  3d,  That  if  the  escri- 
bano  should  say  that  the  instrument  is  not  his,  he  shall  be  be- 
lieved, if  the  contrary  be  not  proved;  and  if  he  should  confess  it, 
although  the  witnesses  to  the  execution  of  the  instrument  deny  it,  he 
ought  to  be  believed  if  he  is  of  good  character,  and  the  instrument 

^  WHh  respect  to  the  form,  ezecotioo,  proo^  &c  of  deed,  or  written  inttrnmentt, 
•ee  Procbmatiop,  5th  Febmary,  1814,  uid  Order  in  Council,  6th  April,  1818,  Append. 
OindP. 
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agrees  with  the  register  or  protocol;  bat  the  contrary,  if  the  escri- 
bano  is  of  bad  character,  and  the  instrument  made  a  short  time,  L. 
115.  tit.  18.  P.  3.  [L.  115.  tit.  18.  P.  3.] 

On  the  second  axiom,  it  is  established,  1st,  That  the  instruments 
or  deeds  in  which  are  wanting  the  names  of  the  contracting  parties, 
the  escribano,  witnesses,  signatures,  signets,  term  of  payment  (piazo) 
day,  month  and  year,  and  the  matter  upon  which  it  hath  been  cove- 
nanted or  delivered,  are  not  valid  or  entitled  to  faith;  or  also,  if  any 
one  of  these  parts  is  obliterated  (rota),  or  cancelled,  so  that  it  can- 
not be  understood,  L.  HI.  tit.  18.  P.  3.  [L.  111.  tit  18.  P.  3.;]  but  if 
the  true  meaning  of  the  deed  can  be  obtained,  although  it  is  oblite- 
rated in  other  parts  which  are  not  substantial,  it  will  produce  entire 
proof,  LI.  7.  and  12.  tit.  25.  lib.  4.  Rec.  [L.  6.  tit.  3.  lib.  11.,  L.  6.  tit. 
23.  lib.  10.  Nov.  Rec]  2d,  That  the  exception  of  the  opposite  party 
as  to  the  falsehood  of  the  deed,  is  admitted,  and  may  be  proved 
before  the  sentence,  and  even  after  it,  before  the  judge  of  appJeal,  L. 
•116.  tit.  18.  P.  3.  [L.  116.  tit  18.  P.  3.]  3d,  That  the  proof  of  this 
falsehood  is  allowed  to  be  made  by  another  instrument,  or  by  what 
is  equivalent,  the  proof  of  two^  witnesses,  L.  117.  tit.  18.  P.  3.  [L. 
117.  tit.  18.  P.  3.,]  and  also  by  the  comparison  (cotgo),  of  deeds  or 
instruments,  L.  118.  tit  18.  P.  3.  [L.  118.  tit  18.  P.  3.;]  and  exclu- 
sively of  this  case,  proof  by  comparison  of  letters  is  not  admitted, 
with  respect  to  promissory  notes  (vales),  and  other  private  writings, 
L.  119.  tit  18.  P.  3.  [L.  119.  tit.  IS.  P.  3.]  Aut  3.  tit  3.  lib.  3.  Rec. 
39.  [L.  1.  tit  3.  lib.  3.,  L.  1.  tit  7.  lib.  5.  Nov.  Rec] 

From  the  third  axiom  it  follows:  1st,  That  the  deed  made  by  the 
same  escribano  who  made  the  protocol  will  not  produce  faith  without 
the  assistance  of  the  latter,  Pareja,  tit  1.  res.  3.  §  I.  d  n.  9.  a/  34. 
2d,  That  the  instrument  found  in  the  possession  of  the  party  is  not 
presumed  the  original.  3d,  That  the  copy  taken  from  a  protocol 
spoiled  or  faulty  (viciado],  or  wanting  solemnities  is  nuU,^  [  283  ] 
Partja,  ibid,  d,  n.  42.  al  45.  4th,  That  in  order  to  entitle  the  instru- 
ment to  credit,  without  having  relation  to  the  protocol,  it  must  be 
proved  that  the  latter  hath  been  lost,  Pareja,  ibid,  d  n.  47.  5th, 
That  if  there  are  two  instruments  which  disagree  with  respect  to  the 
same  thing,  recourse  must  be  had  to  the  record  or  protocol  to  clear 
up  the  doubt,  Pareja,  ibid,  n.  48.  L.  9.  tit  19.  P.  3.  [L.  9.  tit  19.  P. 
3.]  6th,  That  the  escribanos  must  not  alter  (romper)  the  protocol, 
although  they  may  copy  (saquen)  the  instruments  in  public  form,  LI. 


M  That  18,  in  case  the  alleged  falm  inatrmnent  is  not  made  bj  a  pnblic  escribano, 
otherwise,  L.  117.  tit  18.  P.  3.,  quoted  in  the  text,  requires  four  witnesses.  PalacioB 
refers  for  information  on  this  part  of  the  text  to  Curia  FHipiea^  p.  1.  §  17.  n.  35^  and  to 
MurHlo^  tit  De  Fide  Inatrvm. 

3»  Aut  3.  tit.  2.  lib.  3.  Rec  is  conUined  in  L.  1.  tit  3.  lib.  3.  and  L.  1.  tit  7.  lib.  5. 
Nov.  Rec.;  but  they  do  not  apply. 

.40  Pn/actot,  referring  to  L.  1.  tit  25.  lib.  4.  Rec.  [Vide  L.  7.  tit  23.  lib.  10.  Nor.  Ree.], 
Mys,  tbat  although  a  deed  or  instrainent  be  null  in  all  its  parts,  its  oontenta  may  be 
proved  by  witnesses,  or  by  any  other  legal  mode. 
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12  and  13.  tit  25.  lib.  4.  Rec.  [LI.  6.  and  1.  tit.  23.  lib.  10.  Nov.  Rec.] 
7th,  That  the  extract  or  copy  an  escribano  hath  drawn,  without 
being  asked,  from  the  protocol  which  another  made,  is  not  proof, 
unless  the  authentic  original  be  also  shown,  Pary a,  tit.  1.  resol.  3.  §  3. 
6  n.  3.  al  13.  This  is  not  understood  of  the  copy,  which  shall  have 
been  made  by  the  same  notary  who  has  the  custody  of  the  protocoti 
PartyOy  ibid.  num.  20.  al  24,  but  if  the  said  copy  should  not  have 
relation  to  the  protocol,  but  to  the  instrument,  it  is  not  entitled  to 
faith,  Parejaj  ibid.  &  num.  25,  and  26„  unless  it  be  found  in  a  public 
archive,  ibid.  num.  27.  8th,  That  copies  made  one  hundred  years 
before,  the  quality  of  the  notary  not  being  evident,  nor  in  what  year 
made,  produce  faith  on  account  of  the  difficulty  of  proving  the  said 
quality,  Pareja^  ibid.  n.  59.  9th,  That  whenever  the  copy  of  the 
instrument  is  observed  to  be  taken  by  the  notary  without  any  solem- 
nity, nor  signature,  in  which  case  the  antiquity  does  not  produce 
iaith,  the  presumption  that  it  proceeds  from  this  antiquity  is  destroyed 
by  exhibiting  the  copy  in  which  the  requisites  of  a  public  deed  do 
Dot  appear  to  have  concurred,  Pareja,ibid,  d  num.  71.  al.  77;  from 
wheiKe  some  limitations  are  collected.  10th,  That  the  copy  of  a 
eopy  does  not  cause  faith  amounting  to  proof,  nor  does  it  assist  in 

1)roving,  Pareja^  tit.  1.  resol.  3.  §  4.  <i  num.  1.  al  7.;  observing  the 
imitations  in  the  following  numbers.  11th,  That  the  original  instru- 
ment or  copy  duly  taken  (legiiimamenle)  from  the  record  or  regis- 
ter, will  not  produce  faith,  if  it  does  not  set  forth  the  escribano  before 
whom  it  passed,  and  contain  his  rubrick  or  notarial  flourish  {signo)y^ 
L.  12.  tit.  25.  Ub.  4.  Rec.  [L.  6.  tit.  23.  lib.  10.  Nov.  Rec] 

§  3.  Besides  public  and  authentic  instruments,  there  are  others  made 
or  executed  by  a  private  hand,  or  that  of  a  particular  individual.  Such 
are  notes  of  hand  or  recognisances  (conocimienlos)^  orders  or  bills 
{e6dufa8)y  promissory  notes  {vales),  acquittances  (apocAas),  books  of 
account,  and  other  simple  writings,  which  are  only  proof  against 
those  who  make  or  execute  them.  From  which  it  is  inferred,  [  284  ] 
1st,  That  a  private  writing  is  only  proof  when  acknowledged  by  the 
party  himself,  or  proved  by  two  witnesses,  present  at  its  execution, 
who  may  declare  in  a  suit  or  trial  at  law  to  have  seen  it  made  or 
executed,^  and  in  no  other  way,  L.  119.  tit.  18.  P.  3.  [L.  119.  tit.  18. 
P.  3.]  2d,  That  things  written  in  memorandum  books  or  registers 
(cabreos)  do  not  afford  proof  against  a  third  person;  insomuch  that  if 
one  about  to  die  orders  it  to  be  written  that  a  person  is  indebted  to 
him  ten  maravedis,  and  his  heirs  prove  there  are  twenty  due,  the 
writing  is  no  impediment  to  them,  L  121.  tit  18.  P.  3.  [L.  121.  tit 
18.  P.  3.]  3d,  That  the  books  of  merchants,  which  ought  to  be 
delivered  to  the  receiver  of  royal  rents  whenever  they  require  them, 

^  «i  FaUcio9  obMnret,  that  L.  13.  tit  25.  lib.  4.  (L.  6.  tit  23.  lib.  10.  No?.  Hec)  cited 
ia  the  teit,  doot  not  render  the  original  inttraaient  or  copy  null,  by  rcovon  of  the  ab- 
sence of  the  eerribano*e  rubric  (tigito). 
^  Cither  by  the  party  bimaeH,  or  by  bis  order.     Vide  the  law  quoted  in  the  text,  L. 

119.  ut  la  p.  3. 
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are  proof  with  respect  to  their  merchandise,  sales,  &c.,^  LI.  23, 24, 
and  25.  tit  19.  lib.^.  Rec.^  4th,  That  the  original  must  be  pro- 
duced^ by  the  party,  and  not  the  copy  of  the  writing. 

Cap.  6.  The  .fifth  species  of  proof  is  the  evidence  or  manifestation 
of  the  fact  {evidencia  de  hecho),  or  ocular  or  personal  view  or  in- 
spection {vista  dt  (yos)y  which  is  made  by  the  judge,  or  by  his  order, 
with  respect  to  the  limits  or  boundaries  of  towns,  the  pulling  down 
"houses  that  are  in  danger  of  falling,^  personal  injuries  {injuri€is\  the 
defloration  of  a  virgin,  and  other  similar  things,  LI.  8.  and  13.  tit  14. 
P.  3.  [LL  8.  and  13.  tit.  14.  P.  3.] 

Cap.  7.  The  sixth  species  of  proof  is  that  by  presumption  or  suspi- 
cion, which  only  takes  place  in  the  cases  directed  by  L.  8.  tit.  14.  P. 
3.  [L.  8.  tit.  14.  P.  3.,]  and  those  are,  1st,  With  regard  to  dominion 
or  property;  for  he  who  proved  the  thing  to  have  been  his,  or  he  to 
whom  it  hath  been  deUvered,  is  presumed  the  owner  until  the  con- 
trary is  proved,  L.  10.  tit  14.  P.  3.  [L.  10.  tit  14.  P.  3.]  2d,  There 
is  also  a  presumption  in  favor  of  the  heir  of  the  debtor  who  hath  been 
released  from  the  debt,  unless  the  creditor  prove  that  he  did  it 
through  consideration  or  regard -alone  to  the  debtor,  L.  11.  tit  14.  P. 
3.  [L.  11.  tit  14.  P.  3.]  3d,  Suspicions  afford  no  proof  in  criminal 
causes,  unless  where  the  husband  hath  prohibited  or  forbidden  his 
wife  to  speak  with  another  man,  and  meets  them  alone  in  a  suspi- 
cious place,  in  which  case  he  may  call  upon  the  judge  for  the  inflic- 
tion of  the  penalty  of  adultery,  on  account  of  vehement  suspicion, 
L.  12.  tit  14.  P.  3.  [L.  12.  tit  14.  P.  3.] 

Cap.  8.  There  is  another  kind  of  proof  which  is  called  proof  by 
&me,  or  notoriety,  by  which  the  death  of  an  absent  person  is  proved 
after  ten  years  are  passed,  and  in  addition  to  this  public  report  or 
fame,  the  country  is  distant;  but  if  another  sort  of  proof  of  the  pro- 
pinquity of  the  place  where  they  say  the  party  died  can  be  adduced, 
[  285  ]  then  the  proof  of  mere  report  and  fame  ought  not  to  be 
admitted,  L.  14.  tit  14.  P.  3.  [L.  14.  tit  14.  P.  3.]  Lastly,  Every 
thing  appertaining  to  law  (derecho)  is  proved  by  the  law  of  the 
kingdom,  and  not  by  foreign  law,^  L.  15.  tit  14.  P.  3.  [L.  15.  tit  14. 
P.  3.] 

4S  Vide  Wood,  C.  L^  book  4  c  2.  p.  313,  313.,  ts  to  proof  of  books  of  account  ofmer- 
ehants.    See  also  Cur,  FiL^  lib.  2.  Com.  TVr.,  cap.  8.  tit  JJbroi, 

«  Not  in  Nov,  Rec. 

«5  All  original  deeds,  recordu,  or  proioeoloB,  mast  be  prodooed  in  the  presence  of  or  by 
the  officers  or  persons  to  whose  custody  they  are  by  law  entrusted.  Palacum,  referring 
to  LI.  2a  tit.  22.  lib.  2.,  and  79.  cap.  54.  tit  4.  lib.  3.,  and  Auto  4.  tit  11.  lib.  2.  Rec  (ow^ 
L.  15.  tit.  10.,  and  L.  11.  tit  2d.  lib.  1 1.  Nov.  Rec.)  states  to  this  effect:  and  adds,  that  pri- 
vate  parties  litigpatin^  may  be  compelled  to  produce  in  court,  originals  of  deeds  or  writ- 
ings in  their  possession,  under  a  corresponding  citation,  or  subpcBua  dueen  (ecaai,  as  the 
English  lawyer  would  say. 

^  The  word  used  in  the  text  b  simply  *•  td\fic%o$;^  but  a  reference  to  L.  13.  tit  14.  P. 
3.,  quoted,  will  show  the  translation  conveys  its  meaning. 

<7  Except  in  suits  between  foreigners  relating  to  contracts  made  on  property  io  & 
foreign  country.  Vide  L.  15.  tit  \£  P.  3.,  quoted  in  the  text.  PaUcios  adds,  to  the  law 
cited  in  the  text  a  reference  to  L.  31.  tit  14.  P.  5.,  L.  15.  tit  1.  P,  1.,  and  Auto  2.  tit  1. 
lib.  2.  Rec.    ( Vide  L,  11.  and  noUi$  2.  and  3.  tit  2.  lib.  3.  Nov.  Rec.) 
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Cap.  9.  In  order  for  the  siiit  to  be  received  for  proof  by  any  of  the 
modes  or  kinds  which  we  have  explained,  the  judge  assigns  a  certain 
term,  which  is  called  probatory,  and  in  the  space  or  period  of  time 
■which  the  judge  allows  the  parties  to  answer,  or  prove  what  is  alleged 
in  the  suit  when  it  hath  been  denied,  L.  1.  tit  15.  P.  3.  [L.  1.  tit.  15. 
P.  3.]  Hence  it  is,  1st,  That  during  this  probatory  term  nothing 
new  may  be  introduced  or  done  in  the  suit,  L.  2.  tit.  15.  P.  3.  [L*  2. 
tit  15.  P.  3.]  2d,  That  this  term  is  common  to  the  plaintiff  and 
defendant,  LI.  2.  and  3.  tit  8.  lib.  4.  Rec.^  [L.  2.  tit  12.  and  L.  3.  tit 
3.  lib.  11.  Nov.  Rec]  3d,  That  it  be  conformable  to  what  the  law 
provides;  that  is,  in  suits  within  the  ports  (puertos)  for  eighty  days, 
and  beyond  or  without  them  for  one  hundred  and  twenty,  L.  1.  tit  6. 
lib.  4.  Rec.  [L.  1.  tit  10.  lib.  11.  Nov.  Rec]  4th,  That  the  term  be 
peremptory,  so  that  having  expired,  and  publication  made  of  the 
proofs,  no  more  proofs  can  be  received,^  L.  5.  tit.  6.  lib.  4.  Rec.  [L. 
9.  tit  11.  lib.  11.  Nov.  Rec.,]  unless  the  party  be  entitled  to  the  pri- 
vilege of  restiiuiioTij  which  he  must  pray  to  prove  within  fifteen 
days  after  the  term;  and  the  period  for  which  it  is  to  be  granted  must 
be  one-half  of  the  term  that  was  allowed  for  the  principal  or  original 
proof:  and,  in  this  case,  the  penalty  ordered  by  the  judge  is  deposited, 
L.  3.  tit.  8.  lib.  4.  Rec.  [L.  3.  tit  13.  lib.  11.  Nov.  Rec]  5th,  That  if 
witnesses  must  be  received  who  are  beyond  sea,  six  months  are 
given,  as  an  extraordinary  term,  the  party  swearing  and  naming  the 
witnesses,  and  depositing  the  expenses;  which  term  may  be  extended 
or  shortened  by  the  judge,  according  to  distances  and  circumstances, 
L.  1.  tit  6.  lib.  4.  Rec»  [L.  3.  tit  10.  lib.  11.  Nov.  Rec]  6th,  That 
this  ultra-marine  term  must  be  prayed  together  or  at  the  same  time 
with  the  ordinary  term,  and  not  afterwards,  L.  3.  tit.  6.  lib.  4.  Rec. 
[L.  4.  tit  10.  lib.  11.  Nov.  Rec.;]  nor  is  it  granted  unless  the  party 
shall  prove**  that  those  witnesses  were  at  the  time  in  the  place  where 
the  fact  happened,  L.  2.  tit.  6.  lib.  4.  Rec  [L.  2.  tit.  10.  lib.  11.  Nov. 
Rec]  7th,  That  these  same  probatory  terms  run  in  criminal  causes, 
L.  4.  tit  10.  lib.  4.  Rec^  8th,  That  they  may  be  granted  three  times: 
but  in  order  for  the  second  term  to  be  granted,  the  necessity  must  be 
assigned  and  proved;  and,  for  the  third,  it  is  necessary  that  evidence 

«  L.3.  tit.  13.  lib.  11.  Not.  Rec  does  not  appear  to  apply:  the  title  of  the  law  is  **  The 
mode  of  proposinjjr  exceptions  (tacha$)  to  witnesses,  in  order  to  their  being  admitted.** 
L.  3.  tit  13.  lib.  11.  No?.  Rec.  does  seem  to  snpport  the  position^  although  the  title  of  this 
law  b  **  The  time  in  which  restitution  tn  inUgrum  must  be  demanded  by  priTilej^ 
persons:**  but  vide  on  this  law,  being  L.  3.  tit  8.  lib.  4.  Rec,  Azevedo,  num.  45.  et  $eq.; 
and  abo  the  same  author,  on  L.  1.  tit  6.  lib.  4.  Rec,  (which  is  LI.  1.  and  3.  tit  10.  lib.  11. 
Not.  Rec)  nam.  5.  p.  111. 

^  That  is  by  witnesses.  Palaeio$  here  obserres,  that  proof,  by  deeds  or  instmments,  is 
received  under  the  oath  prescribed  by  L.  1.  tit  2. lib.  4.  Rec.  (li.  1.  tit  3.  lib.  11.  Not.  Rec,) 
after  the  publication  ofproof  of  witnesses,  until  the  conclusion  of  the  cause. 

«o  Also  mi(c  L.  3.  tit  10.  Ub.  11.  Not.  Rec  B^  L.  13.  Ut  3.  lib.  9.  Rec,  de  Uu  Ind^ 
if  the  proof  required  be  from  the  Indies,  the  term  is  a  year  and  a  half  for  New  Spain,  two 
years  {or  Peru,  and  three  years  for  the  Philippines.  * 

«  And  that  within  thirty  days.  Vide  L.  3.  tit  10.  lib.  11.  Not.  Rec,  adjin. 

«  Not  in  Aw.  Ree. 
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be  given  of  the  impediment  which  prevented  the  party  from  adducing 
the  proof  in  the  second  term,  L.  3.  tit.  15.  P.  3.*^  [L.  3.  tit  15.  P.  3.] 

Cap.  10.  The  probatory  term  having  expired,  the  party  prays  pub- 
lication of  proofs,  and  the  allegations  upon  the  proofs,  or  bienpr(h 
[  286  ]  bado^^  are  made,  the  witnesses  being  objected  to  (lachandose) 
within  six  days;  and  if  the  objections  shall  appear  conclusive,  the 
judge  decides  that  they  be  received  for  proof  within  a  peremptory 
term,  which  must  be  half  of  that  assigned  for  the  principal  proof;  the 
judge  not  being  able  to  shorten  nor  extend  it,"  nor  to  allow  the 
privilege  of  restitution,  in  order  to  oppose  objections  (iachas)  either 
in  the  first  or  second  instance,  L.  1.  tit  8.  lib.  4.  Rec.  [L.  1.  tit  12. 
lib.  11.  Nov.  Rec.;]  but  it  is  to  be  observed,  that  the  suit  cannot  be 
received  for  proof  of  iachasy  after  fifteen  effectual  days  have  elapsed,* 
L.  3.  tit  8.  lib.  4.  Rec-  [L.  3.  tit  13.  lib.  11.  Nov.  Rec]  Finally,  if 
there  be  no  publication  of  proofe,  the  suit  is  considered  as  concluded, 
if  a  traslado^  be  given,  and  the  opposite  party  accused  of  contumacy. 

Cap.  1 1.  The  proof  with  respect  to  the  possession  of  nobility  con- 
sists in  the  evidence  of  its  possession  by  the  litigant  party,  his  father 
and  grandfather,  for  a  series  of  years,  in  places  where  they  have 
lived;  and  if  that  of  the  grandfather  was  very  ancient,  it  will  be 
sufficient  that  the  witnesses  depose  as  to  hearsay  and  public  report. 
As  regards  the  question  of  property,  the  sons  or  grandsons,  &c  of 
those  who  have  obtained  letters  patent  (carccw/orifi*),  ought  to  appear 
within  fifty  days  after  being  served  with  the  order  to  contend  with 
the  fiscal  of  his  majesty,  according  to  what  is  directed  with  sufficient 
extension  by  LI.  8.  14,  15,  16,  17.  27.  30.  33.  34,  35,  36.  and  37.  tit 
11.  lib.  2.  Rec.  [LI.  4.  6,  7,  8,  9.  11.  14.  12,  13.  15,  16,and  17.  tit  27. 
lib.  11.  Nov.  Rec.] 

**  The  provisions  of  this  law,  as  also  of  L.23.  tit  16.  P.  3^  with  respect  to  the  ^rantiii|( 
three  terms  of  proof,  &.C.,  are  altered  by  L.  1.  tit  10.  lib.  U.  Nov.  Rec^  which  fixes  one 
peremptory  term;  and  vidt  Ist  Cailado  Jur,  Civ^  p.  96.  n.  4<— 10. 

**  Diaeeplatio  causa* 

•*  The  judge  may  shorten  but  not  .extend  it  PalaeioM  (2). 

B^  With  respect  to  persons  entitled  to  restitution  in  integrum^  vide  the  law  quoted  is 
text 

"  That  is,  of  the  petition  of  the  party  praying  to  the  effect  Vide  the  law  quoted  in 
the  text 
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OF  SENTENCE. 

Cap.  1.  Sentence  is  the  order  or  decree  which  the  judge  may  [  2SH  ] 
make  with  respect  to  any  of  the  parties  by  reason  of  the  suit  which 
they  prosecute  before  him,  L.  1.  tit.  22.  P.  3.  [L.  1.  tit.  22.  P.  3.]  It 
is  distinguished  by  interlocutory  and  definitive,  the  former  is  given 
upon  a  certain  incidental  matter  of  the  suit,  and  not  upon  the  principal 
demand;  the  latter  is  that  which  puts  an  end  to  the  suit,  absolving  or 
condemning  the  defendant,  L.  2.  tit.  22.  P.  3.  [L,  2.  tit.  22.  P.  3.;] 
wherefore  the  first  maybe  altered  or  amended  before  definitive  sentence 
and  may  be  given  in  writing  or  verbally,  L.  2.  tit.  22.  P.  3.  [L.  2.  tit. 
22.  P.  3]  The  second  as  an  object  of  administration,  is  found  to  be 
•  established  on  the  following  principles.  1st,  That  the  sentence  must 
be  given  by  the  judge.  2d,  That  it  must  be  conformable  to  law  and 
to  the  proceedings.  3d,  That  by  it  an  end  is  put  to  the  suit.  4th, 
Tliat  once  given  it  must  be  published  and  solemnly  pronounced.  [  289  ] 
5th,  That  having  passed  into  a  thing  adjudged  {co^a  juzgada)  it  is 
firm  and  valid. 

From  the  first  principle  it  is  inferred,  1st,  That  the  sentence  alone 
is  valid  which  is  given  against  a  person  subject  to  the  jurisdiction  of 
the  jndge,  LI.  12,  and  15.  tit.  22.  P.  3.  [LI.  12,  and  15.  tit.  22.  P.  3.] 
2d,  That  it  is  not  valid  against  a  dead  person,  except  in  the  case  of 
treason,  regarding  the  bad  reputation  of  a  person,  &c.,  L.  15.  tit.  22. 
P.  3.  [L.  15.  tit.  22.  P.  3.]  nor  against  a  spiritual  thing,  a  person  under 
twenty-five  years  of  age,  one  non  compos  mentis^  &c,  without  their 
curator,  except  it  were  favorable,  L.  12.  tit.  22.  P.  2.  [L.  12  tit.  22. 
P.  3.]  3d,  That  if  many  judges  be  required  to  pass  sentence  or  give 
judgment,  it  is  not  valid  if  one  be  absent,  L.  17.  tit.  22.  and  L.  4.  tit. 
26.  P.  3.  [L.  17.  tit.  22.  and  L.  4.  tit.  26.  P.  3.]  4th,  Nor  if  there  be 
a  disagreement  with  respect  to  acquittal,  although  in  a  criminal  cause 
the  judgment  of  those  who  acquit  will  avail,^  L.  18.  tit.  22.  P.  3.  [L. 
18.  tit.  22.  P.  3.]  5th,  That  if  the  -sentence  should  turn  upon  the 
determination  of  quantity,  that  given  for  the  lesser  sum  will  be  valid,* 
because  all  agree  upon  that,  L.  17.  tit.  22.  P.  3.  [L.  17  tit.  22.  P.  3.] 
6th,  That  the  sentence  of  him  who  cannot  be  a  judge,  or  who  has 
not  authority  to  give  it,  is  not  valid,  L.  12.  tit.  22.  P.  3.  [L.  12.  tit 
22.  P.  3.]  7th,  That  if  the  judge  entertain  a  doubt  with  respect  to 
the  decision,  he  may  refer  the  cause  to  the  Superior  Court,  citing  the 

1  In  favor  of  liberty,  life,  be,  bot  then  the  narober  in  these  eases  must  at  leaat  be  equal, 
fer  the  lawqooted  (L.  18.)  aaya^that  the  plarality  of  opinioDs  shall  deterfnine  the  question 
0f  aequittal  or  condemnation. 

This  aho  requires  an  equality  of  rotes  in  the  judges*     Ftic  L.  17.  tit  32.  P.  3.  quoted. 


304  Of  Sentence.  [Book.  IIL 

parties,  in  which  interval,  if  the  judge  who  referred  it  hath  given  sen- 
tence, it  will  be  valid,  L.  11.  tit.  22.  P.  3.  [L.  11.  tit.  22.  P.  3.] 

From  the  second  principle  it  follows,  1st,  That  the  sentence  given 
upon  a  thing  not  demanded  or  prayed  for  is  not  Valid;  and  thus  if  a 
person  demand  generally  a  horse,  and  the  judge  points  out  or  specifies 
one,  it  is  not  valid,  L.  16.  tit.  22.  P.  3.  [L.  16.  tit.  22.  P.  3.]  2d,  That 
it  must  be  conformable  to  the  terms  of  the  demand,  and  what  is  tliere 
alleged  and  proved,  L.  16.  tit.  22.  P.  3.  [L.  16.  tit  22.  P.  3.]  but  sen- 
tence may  be  given  without  the  whole  truth  appearing,  in  the  cases 
expressed  by  L.  7.  tit.  22.  P.  3.  [L.  7.  tit.  22.  P.  3.]  and  in  these  it  is 
to  be  obiserved  that  the  party  is  condemned  in  costs,  if  he  was  actuated 
by  malice,^  L.  8.  tit.  22.  P.  3.  [L.  8.  tit.  22.  P.  3.]  3d,  That  the  sen- 
tence against  law,  justice,  or  good  manners  is  null,  and  there  is  no 
necessity  for  an  appeal  in  order  to  set  it  aside,^  LI.  1,  and  12.  tit  22. 
[LI.  1.  and  12.  tit  22.]  and  L.  3.  tit  26.  P.  3.  [L.  3.  tit  26.  P.  3.] 
4th,  That  the  judges  in  giving  sentence  regard  the  truth  which  appears 
from  the  proceedings,  and  not  the  want  of  matters  of  form*  and  order 
of  process  or  trial,  L.  10.  tit  17*  Ub.  4.  Rec.  [L.  2.  tit  16.  lib.  11.  Nov. 
Rec]  5th,  That  the  inferior  judges  cannot  have  reporters  (relaiores); 
and  must  themselves  see  the  proceedings,  and  not  decide  by  the  report 
of  the  escribano,  unless  the  parties  are  present,  L.  27.  tit  17.  Hb.  2. 
Rec.^  L.  6.  tit.  9.  lib.  4.  Rec.  [L.  3.  tit  16.  lib.  11.  Nov.  Rec.] 

[  290  ]  From  the  third  principle  it  is  deduced,  1st,  That  the  sen- 
tence must  be  certain  and  just,  L.  3.  tit  22,  P.  3.  [L.  3.  tit  22.  P.  3.;] 
and  thus  the  quantity  must  be  expressed,  or  at  least  with  relation  to 
that  which  is  written  in  the  proceedings,  L,  16.  tit  22.  P.  3.  [L.  16. 
tit.  22.  P.  3.]  2d,  That  the  party  must  be  condemned  or  acquitted,  L. 
15.  tit  22.  P.  3.  [L.  15.  tit.  22.  P.  3.]  3d,  That  it  is  not  valid  when 
pronounced  conditionally,^  (por  co?idicion)y  or  on  security  {Jianzas)^ 
L.  14.  tit  22.  P.  3.  [L.  14.  tit  22.  P.  3.]  4th,  That  judges  in  giving 
sentence  with  respect  to  the  Condemnation  of  fruits  {frutos)^  must 
estimate  them,  L.  52.  tit.  5.  lib.  2.  [L.  6.  tit  16.]  and  L.  2.  tit  9.  lib. 
Rec.  3.  [L.  6.  tit.  1.  lib.  11.  Nov.  Rec] 

*  The  general  rule  as  to  oofti  is,  that  the  vanqaished  party  nhall  be  condemned  to  psy 
them,  milesa  he  had  jaat  cause  of  litj^ting,  the  decision  of  which  is  at  the  discretion  oif 
the  judge.  Vide^  as  to  costs,  Faria^  add,  ad.  covarrub.  torn.  3.  c  27.  p.  165.,  and  particu- 
larly n.  1—11.  151.  d.--10.  2a  324  Teatro  de  la  Leg,  de  Esp.  i  Ind,  tit  5.  Condenadomet; 
Febrero  Ad.  torn.  6.  p.  518,  519.  n.  372.  LI.  39.  4^  43,  and  45.  tit  3.  L.  10.  tit  3.  8, 9, 
and  10.  tit.  23.  Part  3.,  and  tit  19.  lib.  U.  Nov.  Rec;  also  Curia,FiL  p.  44.  n.  5.  and  p^ 
48.  D.  25.  As  to  cosU  on  appeal,  vide  L.  27.  tit.  23.  P.  3.  Greg.  Lop,  gl  3.  ibid,  and  as 
to  requiring  security  ibr  costs  where  plaintiff  has  no  real  property  in  the  iurlsdictioo» 
vide  L.  41.  tit.  2.  Part  3.,  also  Febrero,  Adic,  torn.  3.  p.  23a  n.  20. 

*  Queare, 

B  But  they  attend  to  the  want  of  matters  of  substance,  such  as  want  of  citation,  defect 
of  proof,  Slc,    Palaeio$t  (2)  to  this  effect 

<  Not  in  Nov,  Rec    Pataeioo  says  it  should  be  L.  17.  tit  17.  Ub.  3.  Rec  [L.  3.  tit  16L  ^ 
lib.  11.  Nov.  Rec] 

7  PaUteioo  says,  it  is  ralid,  though  the  judge  ought  not  so  to  pronounce  it,  if  not  sfp- 
pealed  from,  and  will  in  such  case  pass  into  the  authority  of  a  case  adjudged  {co$a  juxgadt). 
If  appealed  from  for  the  reason  in  question,  the  court  of  apped  may  re^e  it  on  sooh 
fioond.    TJm  iMriied  Profeaaor  roiers  to  L.  14.  tit  22.  P.  3.  cited  in  Um  text 
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On  the  fourth  principle,  it  is  established,  1st,  That  the  definitive 
sentence  ought  to  be  pronounced,*  on  the  petition  of  the  party,  within 
twenty  days,  and  the  interlocutory  within  six,  under  a  penalty  of 
fifty^  maravedis  to  the  exchequer  (camara)j  and  payment  of  costs** 
and  damages,  L,  l.tit.  17.  lib.  4.  Rec.  [L.  I.  tit.  16.  lib.  li.  Nov, 
Rec]  2d,  That  before  it  is  pronounced,  citation  should  be  made  to 
the  parties,  to  hear  it  within  the  time  appointed  by  the  judge;  and  if 
only  one  of  them  shall  attend  or  obey,  it  shall  be  given  in  clear  or 
intelligible  words,  and  shall  be  read,"  L.  5.  tit.  22:  P.  3.  [L.  5.  tit.  22. 
P.  3.]  3d,  That  although  the  plaintiflf  be  absent,  the  term  appointed 
for  prdof  having  expired,  the  judge  may  pronounce  definitive  sen- 
tence, according  to  the  merits  of  the  proceedings;  and  if  this  haih  not 
expired,  he  may  decide  upon  other  points  and  costs,  but  not  on  the 
'  demand,  so  that  the  plaintiff  afterwards  appearing,  shall  be  able  to 
institute  a  new  demand;  but  without  availing  himself  of  the  proofs 
adduced  in  the  first  suit,  L.  9.  tit  22.  P.  3.  [L.  9.  tit.  22.  P.  3.]  4th, 
That  if  the  defendant  does  not  obey,  and  the  term  hath  expired,  the 
jndge  gives  sentence;  and  although  he  may  absolve  or  acquit  him, 
he  shall  pay  the  costs  for  his  contumacy  or  default,  L.  10.  tit  22.  P, 
3.  [L.  10.  tit.  22.  P.  3.]  5th,  That  the  sentence  must  be  written,  unless 
it  be  with  respect  to  a  cause  of  ten  thousand  maravedis^  and  under, 
which  the  judge  shall  be  allowed  to  pronounce  verbally,  LI.  6.  and 
12.  tit.  22.  P.  3.  [LI.  6.  and  12.  tit  22.  P.  3.;]  and  with  respect  to  the 
mode  in  which  oidors  must  vote  and  write  their  sentences,  L.  42.  et 
Hq.  tit  5.  lib  2.  Rec.  treat  [L.  40.  tit  1.  lib.  5.  Nov.  Rec]  6th,  That 
the  sentence  must  be  pronounced  at  a  time  not  prohibited,  and  in  a 
decent  or  proper  place,  L.  12.  tit  22.  P.  3.  [L.  12.  tit  22.  P.  3.] 

From  the  fifth  principle,  it  arises,  1st,  That  the  sentence  may  pass 
into  a  thing  adjudged  within  sixty  days,  in  which  term  the  party 
may  allege  nullity,  and  from  the  sentence  given  thereon,  a  supplica- 
tion or  appeal"*  may  be  had,  but  the  party  is  not  allowed  to  allege 
nullity  a  second  time;  L.  2.  tit  17.  lib.  4.  Rec.  [L.  1.  tit  18.  lib.  11. 
Nov.  Rec.]  declaring  that  in  suits  of  fifteen  hundred  maravedis^  and 
the  law  of  Tbro  that  from  sentences  which  shall  be  given  [  291  ] 
in  the  audiencias  on  revision  (4  revista)^  or  from  which  there  is  no 
appeal,  nullity  cannot  be  alleged  at  anytime;  and  that  the  nullity 
which  shall  be  alleged  against  a  sentence  in  a  cause  of  first  cogni- 
sance {de  vi8ta)y  or  on  revision  (revisia),  from  which  there  shall  be 
a  supplication  in  that  of  fifteen  hundred  {de  mille  y  guinienias). 


*  After  the  condimon  of  the  proceedincfs  or  luit 

•  Fifty  thooMDd,  ftocordioff  to  L.  l.tiL  17.  lib.  4.  Rec  (L.  1.  tit  16.  lib.  11.  Noir.  Rec) 
/%lM»oe(2). 

>*  Whieh  tliftll  be  doubled  {dMtdagY  tecording  to  the  law  qnoted. 

"  When  this  Uw  waa  enacted,  the  lawgiver  contemplated  the  poaaibility  of  a  person 
%etn^  appointed  a  judze  who  could  not  read,  or  perhaps  was  blind;  for  it  sajs,  the  sen. 
teaoe  sbail  be  read  public)?  by  the  jad^  if  he  can  read;  and  if  ho  does  not  know  ho.v, 
bf  0oaie  <*ber  person  for  him. 

tt  ib  t9  appeal  and  the  mles  in  respect  thereto,  we  Append.  T  andtS,  tiM  Q. 
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must  be  treated  of,  or  discussed  together  with  the  principal  matter, 
L.  4.  tit.  17.  lib.  4.  Rec  [L.  2.  tit  18.  lib.  11.  Nov.  Rec] 

2d,  That  the  above  mentioned  term  having  expired,  the  sentence 
cannot  be  revoked,  unless  it  were  given  through  false  proofs,  L.  13. 
tit  22.  P.  3.  [L.  13.  tit  22.  P.  3.;]  in  which  case  it  may  be  revoked 
within  twenty  days,^^  after  the  expiration  of  which  it  becomes  firm 
and  irrevocable,  L.  12.  tit  2Q.  P.  3.  [L.  12.  tit  26.  P.  3.] 

3d,  That  the  sentence  is  revoked  for  being  contrary  to  law,  or  for 
manifest  nullity,  and  for  want  of  formalities  prescribed  by  law,  LI.  3, 
4,  and  5.  tit  26.  P.  3.  [LI.  3,  4,  5,  tit  2Q.  P.  3.] 

4th,  That  it  may  be  set  aside  on  account  of  a  fine  being  imposed 
on  one  who  is  not  able  to  pay  it,  L.  4.  tit  ^2.  P.  3.  [L*.  4.  tit  2^. 
P.  3.] 

5th,  On  accoimt  of  restitution  being  demanded;  which  the  attor- 
neys or  guardians  of  a  minor  may  do,  citing  the  opposite  party;  by 
power  or  force  of  which  restitution,  nothing  is  done  or  pursued  in  the 
cause:  and  if  the  suit  commenced  while  the  person  was  a  minor,  and 
sentence  hath  been  given  after  his  majority,  restitution  does  not  take 
place,  L.  2.  tit  25.  P.  3.  [L.  2.  tit.  25,  P.  3.]  This  must  be  demanded 
before  the  judge  who  gave  the  sentence,  or  his  superior,  showing  that 
there  was  error,  and"  that  new  proofs  have  been  discovered,  L.  3, 
tit  25,  P.  3.  [L.  3.  tit  25.  P.  3.;]  and  it  must  be  granted,  although 
the  curators  pursue  the  cause,  if  they  did  not  appeal,  L.  1.  tit  25.  P. 
3.  [L.  1.  tit  25.  P.  3.]  But  there  is  no  restitution  against  sentences, 
from  which  no  supplication  lies,  L.  11.  tit  17.  lib.  4.  Rec.  [L,  5.  tit 
13.  lib.  11.  Nov.  Rec] 

6th,  That  the  defendant  being  acquitted  and  declared  free  from  the 
demand,  this  sentence  cannot  be  revoked,  unless  a  right  to  do  so  bath 
been  reserved,  L.  9.  tit.  22.  P.  3." 

Hence  it  follows,  7th,  That  no  one  can  abrogate  or  reform  the 
sentence,  but  the  king;  and  if  the  judge  has  not  decreed  with  respect 
to  the  costs  and  fruits,  he  may  correct  it  within  the  day,  and  not 
afterwards,  L.  3.  tit  21.^<^  P.  3.  [L.  3.  tit  22.  P.  3.] 

8th,  That  the  sentence  of  arbitrators  given  against  that  of  the 
judge,  may  be  revoked,  L.  4.  tit  22.  lib.  4.  Rec.^^ 

9th,  That  the  cause  of  nullity  a^inst  the  sentence  must  be  con- 
ducted before  the  judge  who  gave  it,  although  it  be  appealed  from," 

>*  Read  years. 

14  Ot^  accordiog  to  Palaeio$  and  to  L.  3.  tit  25.  P.  3.,  cited  in  the  text 

>s  This  law  does  not  apply.  See  the  law  cited  which  relates  to  the  case  of  Donsait, 
and  regulates  the  payment  of  costs  br  plaintiff  in  brin^rin^  new  suit  or  action.  PaJlad^t 
here  observes  that  it  is  not  intelliffible  whether  the  text  means  the  nlftmand  or  the  sen- 
tence cannot  be  revoked.    He  also  refers  to  the  law  there  cUed. 

«•  Tit  22.  Pahciot  (1). 

»  This  law  is  not  inserted  in  the  iVbii.  Bee.  Palacio§  mjs,  L.  4.  tit  21.  lib.  4.  (L.  4. 
tit  17.  lib.  11.  Nov.  Rec)  b  meant. 

18  Palaeioi  says,  it  must  be  before  the  Ixtdge  of  appeal,  unless,  as  is  stated  in  the  issft, 
the  rij^ht  should  have  been  reserved  to  arrue  it  before  the  judfe  who  pronounced  it;  and 
that  It  is  stated  by  Canada^  hut  Prae.Jmie.  Civ.  P.  i).  C.  1.  to  be  most  suitable  ior  all 
parties  to  ^^boiil  ihe  nuUilj  And  the  appeal  logether  as  principals!  in  order  thai  they  »■▼ 
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if  the  right  of  opposing  the  said  exception  hath  been  reserved  to  Ae 
party,  L.  2.  tit  26.  P.  3.  [L.  2.  tit  26.  P.  3.] 

Cap.  2.  The  sentence  then  having  passed  into  a  thing  [  292  ] 
adjudged,  1st,  It  ought  to  be  carried  into  execution  within  ten  days, 
if  it  is  with  respect  to  a  debt;  and  if  with  respect  to  dominion  or 
in  a  criminal  matter,  without  delay ,^*  L.  5.  tit  27.  P.  3.  [L.  5.  tit.  27. 
P.  3.,]  so  that  no  one  can  impede  its  execution  under  pain  of  losing 
h»  property,  L.  8.  tit  17.  lib.  4.  Rec  [L.  2.  tit  17.  lib.  11.  Nov.  Rec] 

2d,  The  same  persons  who  gave  the  sentence,  or  their  superiors, 
ought  to  order  its  fulfilment,  and  if  the  property  was  situate  in  another 
part,  the  fulfilment  belongs  to  the  judge  of  that  jurisdiction,  L.  1.  tit 
17.  lib.  4.  Rec.  [L.  1.  tit  16.  lib.  11.  Nov.  Rec.] 

3d,  The  sentence  confirmed  by  the  superior  judge  must  be  executed 
by  the  judge  who  gave  it,  L.  6.  tit  17.  lib.  4.  Rec.  [L.  1.  tit  17.  lib. 
11.  Nov.  Rec.] 

4lh,  If  the  condemnation  comprehends  the  payment  or  perform- 
ance of  the  entire  debt  or  thing  by  many  or  several  persons,  it  is 
executed  on  the  property  of  either  of  them,  and  if  it  does  not  so,  the 
execution  must  be  levied  on  the  property  of  all  proportionably  [par 
partes),  L.  4.  tit  17.  lib.  4.  Rec  [L.  2.  tit  18.  lib.  11.  Nov.  Rec.] 

5th,  The  sentence  given  by  arbitrators  (arbiiros),  must  be  executed 
by  the  judge  before  whom  execution  shall  be  prayed,  the  judge 
acknowledging  the  legitimacy  thereof,  L.  4.  tit  21.  lib.  4.  Rec.  [L.  4. 
tit  17.  lib.  11.  Nov.  Rec] 

be  diMossed  and  decided  at  the  tame  time  in  the  luperior  or  appeal  court  Vide  Order 
in  Council,  16th  September,  182Q,  el.  5.  Appendix,  appointing  a  new  court  for  the  trial  of 
mwU  matters  at  Trinidad,  adopting  this  course  of  procedure.    App.  Q. 

I*  PaUeum  rays,  the  iudjrc  may  enlar^  the  time.  He  refers  to  L.  17.  tit.  3.  P.  3«  L. 
&  tit  27.  P.  3.  and  L.  31.    D,  de  rejudieat.  aod  cap.  15.  ejflra  iodem,  tit 
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TITLE  IX. 


OF  APPEAL  AND  SUPPLICATION. 


[  293  ]  Cap.  1.  In  order  that  partias  may  not  receive  prejiidice 
through  the  malice  or  ignorance  of  judges,  the  remedy  of  appeal^ 
hath  been  invented,  which  is  the  complaint  that  any  of  the  parties 
prefers  against  the  sentence  or  decision  given  against  him,  calling  for 
and  having  recourse  to  the  redress  of  the  superior  judge,  L.  1.  tit  23. 
P.  3.  [L.  1.  tit  23.  P.  3.]  On  the  nature  of  appeal,  three  principles 
are  founded;  1st,  That  it  must  be  interposed  from  an  inferior  to  a 
superior  judge.  2d,  That  those  who  feel  themselves  aggrieved,  may 
appeal  3d,  That  it  must  be  lawfully  interposed,  conducted,  and 
prosecuted.  From  the  first  principle  it  is  inferred,  1st,  Ttiat  an  ap- 
peal may  be  made  from  any  of  the  ordinary  and  delegated  judges, 
.  but  not  from  the  supreme  tribunals,  by  reason  of  their  excellence  and 
superiority,  L.  17.  tit  23.  P.  3.  [L.  17.  tit  23.  P.  3.]  Thus,  therefore, 
according  to  our  law,  the  appeal  is  from  the  ordinary  judges  to  the 
audiences  or  chanceries  of  the  districts  in  which  they  are  established, 
L.  12.  tit  5.  lib.  2.  Rec.  [L.  10.  tit  1.  lib.  5.  Nov.  Rec.,]  and  from 
the  ordinary  judges  of  towns  and  incorporated  places  {lugarts  de  las 
ordenes)  to  the  corporate  body  or  council  thereof.  Those  whiclx  are 
interposed  from  the  governor  or  lieutenant  of  Madrid,  being  of  the 
mere  amount  of  1100  maravedisy  go  to  the  chamber  or  hall  of  ap- 
peals of  the  alcaldes,  and  may  be  carried  to  the  council,  if  it  should 
be  judged  fit,  Jiut.  3.  tit.  18.  lib.  4.  [L.  21.  tit  20.  lib.  11.  Nov.  Rec.] 

Lastly,  appeals  in  causes  of  ten  thousand  maravedis  and  under,  in 
places  where  such  custom  shall  exist,  are  carried  to  the  cabildo  of  the 
place,  who  ought  to  appoint  two  regidors,  in  order  that  with  the  judge 
from  whom  the  appeal  is  made,  they  may  determine  the  cause  within 
thirty  days;  so  that  these  having  expired,  they  have,  notwithstanding, 
ten  days  more  to  decide  according  to  the  tenor  of  L.  7.  tit  18.  lib.  4. 
Rec.  [L.  8.  lit  20.  lib.  11.  Nov.  Rec] 

2d,  That  the  appeal  must  be  interposed  from  the  inferior  judge  to 
the  immediate  superior  judge,  or  also  before  the  superior  tribunal, 
even  in  parts  where  there  are  lordships  {iterras  de  senorio)^  LI.  14. 
and  18.  tit.  18.  lib.  4.  L.  1.  tit  1.  lib.  4.  Rec.  [LI.  7.  and  8.  tit  20. 
lib.  11.  and  L.  1.  tit  1.  hb.  4.  Nov.  Rec.,]  although  the  appeal  from 
arbitrators  (arbiiros)  may  be  interposed  before  the  inferior  judge,  or 
even  before  the  prince,  according  to  L.  4.  tit  21.  lib.  8.  Rec.,*  which 
in  this  part  alters  L.  17.  tit  21.  lib.  8.  Rec.* 

1  See  Append.  T.  and  Z. 

s  This  law  is  not  inserted  in  Nov,  Rec,    PalaeioB  sayt,  L.  4.  tit  21.  Kb.  4.  Rec  (li,  4. 
tit  17.  lib.  11.  Not.  Rec.)  is  meant 
*  This  law  ia  not  in  iVbv.  Rec* 
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3d,  That  the  appeal  from  the  delegated  judge  goes  to  the  [  294  ] 
one  delegating  him,  L.  21.  tit.  23.  P.  3.  [L.  21.  tit.  23.  P.  3.] 

From  the  second  principle,  it  is  inferred,  1st,  That  all  may  appeal 
from  the  sentence  who  shall  find  themselves  aggrieved  by  it,  and 
those  to  whom  prejudice  results  from  it,  and  the  guardian  for  his 
ward,  &c.,  LI.  2,  3,  and  4.  tit  23.  P.  3.  [LI.  2,  3,  and  4.  tit  23.  P.  3.] 

2d,  That  the  appeal  interposed  by  one  of  the  co-parties  to  a  suit, 
profiteth  the  others  comprehended  iii  the  same  sentence^  L.  5.  tit  23. 
JP.  3.  [L.  5.  tit.  23.  P.  3.] 

3d,  That  the  person  in  whose  favor  the  sentence  has  been  given, 
may  appeal  if  he  considers  that  it  is  not  so  complete  and  favorable  as 
it  should  be,  L.  9.  tit  23.  P.  3.  [L.  9.  tit.  23.  P.  3.] 

4th,  That  if  the  sentence  in  a  civil  cause  contains  different  divisions 
or  points  {capiiulos)y  the  appeal  may  be  made  from  some  of  them 
leaving  the  others,  and  the  like  has  place  with  respect  to  a  sentence 
given  in  a  criminal  cause/  which  may  comprehend  different  offences 
and  penalties,  L.  14.  tit  23.  P.  3.  [L.  14.  tit  23.  P.  3.] 

5th,  That  an  appeal  may  be  interposed  only  from  a  definitive  sen- 
tence, but  not  from  an  interlocutory  one,  unless  it  have  the  force  of  a 
definitive  one,  or  also  cause  an  irreparable  injury  and  prejudice  in 
the  principal  suit,  such  as  the  sentence  for  torture,  &c.,  L.  13.  tit  23. 
P.  3.  and  L.  3.  tit.  18.  lib.  4.  Rec.  [L.  13.  tit  23.  P.  3.  and  L.  23.  tit 
20.  lib.  II.  Nov.  Rec] 

The  third  principle  embraces  the  following  dispositions,  according 
to  Spanish  jurisprudence.  1st,  That  in  suits  of  four  hundred'  mara^ 
vediSy  and  under,  there  is  no  appeal,®  L.  19.  tit  9.  lib.  3.  Rec  [L.  8. 
tit  3.  lib.  11.  Nov.  Rec]  2d,  That  it  is  not  granted  with  respect  to 
a  thing  which  cannot  be  kept  or  preserved,  and  which  does  not  admit 
an  appeal,  ex,  gr.  the  appointment  of  a  guardian,  &c.,  L.  6.  tit  18.  lib. 
4.  Rec.  \L.  22.  tit  20.  Ub.  11.  Nov.  Rec] 

3d,  That  the  judge  who  shall  deny  or  refuse  it,^  shall  pay  thirty 
thousand  maravedis,  L.  13.  tit  18.  lib.  4.  Rec  [L.  24.  tit  20.  lib.  11. 
Nov.  Rec] 

4th,  That  the  appeal  may  be  interposed  within  five  days  after  noti- 
fication of  the  sentence,  for  otherwise  it  passes  into  or  becomes  a 
thing  adjudged  (cosa  juzgada),  L.  1.  tit  18.  lib.  4.  Recop.  [L.  1.  tit  ' 
20.«  lib.  1 1.  Nov.  Rec];  but  this  nile  admits  of  some  exceptions.     Ist, 

*  See  Append.  F. 

»  ]000  inaraTeclis  by  L.  a  tit.  3.  lib.  11.  Not.  Ree. 

*  the  ftame  principle  ^oTerns  in  summary  decisions  by  the  Complaint  Coort  in  Trinidad, 
in  mi'ttM  amoonlin;  to  1000  dollars.     Vide  Append.  V,  W,  X. 

f  Except  in  saits  relating  to  royal  rents  or  revenues.     Vide  L.  24.  tit  20.  lib.  11.  Not. 
Ree. 

*  And  by  this  law  the  day  of  notification  was  included  in  the  five  days:  bat  the  procla. 
flMtion  of  19th  of  June,  1813,  App.  T.  hath  extended  this  period  to  fourteen  days  aAer 
■eotenoe,  which  allows  appeals  in  all  ci? il  causes  from  the  inferior  courts  to  the  governor^ 
provided  tlie  sum  in  dispute  eioeeds  200/.  sterling;  and  from  the  sentence  of  the  governor^ 
to  H.  M.  in  bis  privy  council  in  like  causes,  where  the  sum  in  dispute  exceeds  5002. 
•Cerlinf. 
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That  minors,  or  those  entitled  to  the  same  consideration  or  privilege, 
ex.  gr.  the  fisc,  churches,  corporations,  &c.,  claiming  restitution,*  may 
appeal  until  four  years,  LI.  1.  8,  9,  and  10.  tit.  19.  P.  6.  [LL  1.  8,  9, 
and  10.  tit.  19.  P.  6.] 

2d,  That  the  term  for  appealing  does  not  run  against  those  occupied 
in  the  service  of  the  king,  or  those  who  are  in  captivity,  on  a  pil- 
grimage, at  school  or  the  university,  or  banished  and  detained  by 
force,^®  until  the  impediment  hath  ceased  or  been  removed,  LI.  10, 1 1, 
and  12.  tit.  23.  P.  3.  [LI.  10,  11,  and  12,  tit.  23.  P.  3.] 

[  295  ]  3d,  That  from  the  sentence  of  arbitrators,  the  appeal  must 
be  made,  or  reduction  prayed  within  ten  days,"  L.  23.  tit  4.  P.  3. 
[L.  23.  tit.  4.  P.  3.] 

4th,- That  immediately  after  the  notification  of  the  sentence,  the 
appeal  may  be  made  by  word  or  vivd  voce;  but  if  any  time  hath 
elapsed,*it  must  be  made  in  writing;  expressing  the  cause  of  appeal 
or  injury,  the  sentence  from,  to,  and  against  whom  the  appeal  is 
made,  and  this  before  the  judge  who  hath  given  the  sentence;  and, 
in  his  absence,  before  the  escribano  and  witnesses,  L.  22.  tit.  23.  P. 
3.  [L.  22.  tit.  23.  P.  3.] 

6th,  That  the  appeal  has  two  effects;  the  one  suspensive'*  {suspen- 
*fvo),  and  the  other  devolutive  (devoluiivo):  the  first  suspends  the 
jurisdiction  of  the  judge  &  quo;  the  second  devolves  the  cognisance 
of  the  cause  to  the  superior  court;  and  thus  an  appeal  interposed  in 
a  case  prohibited  by  law,  only  produces  the  second  effect,  and  not 
the  first;  for  which  reason  the  judge  d  quo,  may,  without  exceeding 
his  authority,  proceed  to  the  execution  of  the  sentence,  HeviOy  Cur. 
Filip.  p.  5.  §  1.  n.  19.  and  20. 

7th,  That  the  appellant  is  bound  to  present  himself  in  the  state  of 
appeal  before  the  superior  judge,  and  prosecute  it  within  the  time 
appointed  by  the  judge  ct  quo,  or  inferior  court;  and  none  being  ap- 
pomted  by  him,  the  period  shall  be  forty  dajrs,"  for  beyond  the  port 
or  city  (puerlos)^  and  if  within  it,  fifteen  days;  in  which  holy  days, 
or  days  on  which  the  tribunals  are  closed  {dtas  feriados)  are  reckon- 
ed, LI.  23.  and  24.  tit  23.  P.  3.  and  LI.  2.  and  15.  tit  18.  lib.  4.  Rec; 

*  Restitution  is  the  reducing  a  thingf  into  its  first  state,  where  an  appeal  has  beea 
neglected  Vide  Wood,  C.  L,  Ch.  3.  book,  4.  p.  331.  and  L.  1.  tit.  19,  P.  €.;  and  ihim 
privileffo  extends  to  four  jears  after  the  minor  hath  attained  to  majoritj.  Vidt  L.  8.  tiu 
19.  P.  6. 

10  There  are  causes  of  impediment  which  will  entitle  the  partj  to  this  benefit;  amon|f 
them,  sickness,  &c  Vide  L.  12.  tit.  23.  P.  3.  But  this  benefit  is  (planted  with  some 
qualification  or  limitation,  as  in  the  case  where  there  is  a  proper  representative  of  the 
party  under  power  of  attorney.     Vide  LI.  10.  and  11.  tit  23.  P.  3.  quoted  in  the  text. 

"  Vide  L.  4  Ut  17.  lib.  11.  Nov.  Rec. 

i>  The  suspensive  effect  is  the  cognisance  which  the  superior  court  takes  of  the  sen. 
tenoe  or  decree  of  the  judge  d  quo,  or  inferior  court,  suspending  the  execution  of  it.  The 
devolutive  is  the  cognisance  which  the  superior  court  takes  of  the  decree  or  aentenoe  of 
the  infisrior,  without  suspending  the  execution  of  it.  Vide  also  Vol.  7.  Febr,  AdUu  Part. 
2.  lib.  3.  c.  1.  i  13.  p.  250.  n.  489.  Paz,  Prax.  tom.  1.  p.  6.  n.  11.  and  13.  p.  261. 

M  The  anterior  law,  viz.  L-  23.  tit  23.  P.  3.  had  made  it  two  months. 
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[LL  23.  and  24.  tit  «3.  P.  3.  and  L.  3.  and  4.  tit.  20.  lib.  1 1.  Nov.  Rec.] 
and  not  doing  so,  the  appeal  remains  deserted,  and  the  sentence  ap- 
pealed from  shall  be  validy^  L.  23.  tit  23.  P.  3. 

8th,  That  it  is  sufficient  for  the  appellant  to  present  himself  with  a 
certificate  {tesiimonio)  of  the  appeal,  L.  la  tit  18.  lib.  4.  Rec.,  [L. 
18.  tit  20.  lib.  11.  Nov.  Rec]  although  L.  2.  tit  18.  lib.  4.  Rec.  [L. 
3.  tit  20.  lib.  11.  Nov.  Rec.]  says,  that  it  must  be  with  the  whole  pro- 
cess;" and  this  certificate  must  be  set  forth  with  all  precision  and 
cleamess,L.  10.  tit  18.  lib.  4.  Rec.  [L.  18.  tit  20.  lib.  11.  Nov.  Rea] 

9th,  That  on  presenting  the  certificate,  an  order  or  warrant  {com- 
ptilsorio)  is  given  to  transcribe  a  copy  of  the  process  at  the  cost  of 
the  appellant,  Farefa,  tit.  3.  resol.  1.  du.29.a/  42.,  except  in  some 
cases,  as  in  appeals  to  the  cabildo,  L.  7.  tit.  18.  lib.  4.  Rec,  [L.  8.  tit 
20.  lib.  11.  Nov.  Rec.]  in  that  of  L.  16.  tit.  8.  lib.  2.  Rec.,  [L.  2.  tit 
29.  lib.  4.  Nov.  Rec.]  ki  those  of  the  alcaldes,  and  in  that  of  L.  28. 
tit  20.  lib.  2.  Rec.  [L.  18.  tit  24.  lib.  5.  Nov.  Rec] 

10th,  That  the  appellant  must  pursue  and  finish  the  cause  of  appeal, 
or  second  instance,. within  a  year  from  the  time  he  hath  appealed, 
L.  11.  tit  18.  lib.  4.  Rec*«  [L.  5,  tit  20.  lib.  11.  Nov.  Rec.] 

nth.  That  the  appeal  being  interposed,  all  that  has  been  done  by 
the  judge  i  quo  is  revoked,  and  undone  as  nuU,^^  LL  26.  and  27.  tit 
23.  P.  3.  [U.  2^.  and  27.  tit  23.  P.  3.] 

12th,  That  in  the  second  instance  the  parties  may  allege  that  which 
bath  not  been  alleged,  and  give  proof  of  that  which  hath  not  been 
prov^  but  proof  is  not  admitted  upon  the  same  points,  or  [  296  ] 
those  directly  opposite  to  those  adduced  in  the  first  instance,  L.  4.  tit 
9.  Ub.  5.  Rec  [L  6.  tit  10.  lib.  11.  Nov.  Rec.;]  unless  it  he  admitted 
by  way  of  restitution;  or  if  both  parties  themselves  ofier  to  prove;  or 
if  the  witnesses  presented  in  the  first  instance  were  not  examined,^ 
Cur.  Filip.  p.  5.  §  3.  n.  4. 


M  Vide  to  the  same  effect,  L.  3.  tit  30.  lib.  11.  Not.  Rec 

u  The  fidh  rale  established  by  Coart  of  Appeal,  Trinidad,  16th  Feb.  1814.  direcU «« thai 
ID  all  civil  causea  of  appeal  where  the  same  may  be  panted  in  the  devolatiTe  effect,  the 
party  appellant  shall  lod^  in  the  tribunals  an  anthenticated  copy  of  the  proceeding,  and 
the  sixth  rale,  **  That  in  all  civil  caasea  of  appeal  in  the  saspeoaive  effect;  the  original 
aotos  (or  proceeding*)  will  be  delirered  by  the  escribano  of  the  respective  ordinary  tribo* 
nals  to  the  escribano  of  the  tribunal  of  appeal,  the  former  certifying  on  the  Inst  pa^  of  the 
■ntos  the  whole  number  of  pages  contained  therein.     Vide  Append.  Z.  and  T. 

>•  The  year  limited  by  this  law  for  prosecuting  and  finishing  the  appeal,  does  not  inter, 
fcre  with  the  provision  of  L.  3.  tit  90.  lib.  11.  Nov.  Rec^  which  fixes  the  period  ibr  the 
pcessntation  of  the  appeal  to  the  superior  court,  and  this  last  period  is  included  in  or 
reckooed  as  part  of  the  year  allowed  by  the  law  qaoted  in  the  text  for  the  proeecotioo  and 
eompletioo  of  the  appeal  Vide  Azevedo  on  L.  11.  tit.  la  lib.  4.  Rec  n.  3. 

^  All  that  it  implied  is,  that  the  inferior  jodge  shall  do  nothing  new  in  the  oaose,  nor 
with  raspeet  to  that  on  which  the  sentence  hath  been  given,  pending  the  appeal.  Vide 
Ij.  SC  tit  S3.  P.  3.  and  L.  97.  Und.  does  not  seem  to  apply  to  the  particular  position  in  the 


»  The  broad  role  laid  down  in  L.  6.  tit  10.  lib.  11.  Nov.  Rec,  exclodesthe  admissidi 
•f  proof  by  witnesses  upon  the  same  points,  or  those  directly  opposite,  upon  which  they 
bave  been  adduMd  in  the  first  instance,  and  limits  ihe  new  proof  on  such,  in  tlie  scoon4 
» to  aathentic  inatraaieata  or  the  oonfession  of  the  pexty.    By  tbekwoftheBtf* 
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ISthy  That  proof  b  received  with  respect  tonew  exceptions  which 
may  be  alleged  in  the  second  instance,  and  those  which  were  not 
preferred  in  the  first  instance  with  due  solemnity;  and  likewise  those 
which,  after  publication  of  proofs  made,  the  party  shall  swear  have 
recently  or  since  come  to  his  knowledge;  for  which  purpose  half^  of 
the  term  assigned  in  the  cause  is  granted  him,  and  restitution  is  also 
granted  to  those  who  are  entitled  to  it,  if  they  pray  for  it  within  fifteen 
days  after  publication,  L.  5.  tit.  9.  lib.  4.  Rea  [L.  7.  tit.  10.,  and  L. 
4.  tit  13.  Ub.  11.  Nov.  Rec] 

14th,  That  the  appellant  must  present  his  instrument  at  the  same 
time  with  his  appeal  (agravios)^  in  the  same  manner  as  is  laid  down 
with  respect  to  the  first  instance;  and  the  same  is  understood  with 
lespect  to  the  respondent,  except  he  hath  discovered  them  recently  or 
since,  LL  1.  d.  and  3.  tit  9.  lib.  4.  Rec  [LI.  4.  5.  and  6.  tit  21.  Ub. 
.11.  Nov.  Rec.] 

'  15th,  That,  in  the  second  instance,  in  order  to  conclude  the  suit,  ia 
.whatever  stage,  only  one  peiition  of  contumacy  {rtbeldia)  is  required, 
L.  51.  tit  4.  lib.  2.  Rec.  [L.  2.  tit  15.  lib.  1 1.  Nov.  Rec] 

16th,  That  if  the  party  who  hath  felt  himself  aggrieved  by  the  sen- 
tence, shall  prove  that  he  dared  not  appeal  through  great  fear,  or  oa 
account  of  the  judge^  the  superior  court  ought  to  determine  the  cause 
conformably  to  justice,  LI.  23.**  and  27.  tit.  23.  P.  3.  [LI  23.  and  27. 
tit  23.  P.  3.] 

Cap.  2.  It  often  happens  that  in  causes  which  are  depending 
before  ecclesiastical  judges,  they  deny  or  refuse  appeals  lawfully 
interposed;  and  as  it  belongs  to  the  prince  to  repeal  or  remedy  inju- 
ries {fuerzas)  done  by  ecclesiastics,  the  party  aggrieved  may  apply 
to  the  royal  tribunals  by  way  of  protection,  in  order  that,  on  sight  of 
the  proceedings,  it  may  be  declared  whether  the  ecclesiastical  judge 
has  committed  or  not  an  injury  (fuerza)  in  denying  the  appeal. 
This  cognisance  in  no  manner  violates  or  infringes  on  ecclesiastical 
privileges;  for,  besides  being  extrajudicial,  without  touching  on  the 
subject  of  the  cause,  it  is  founded  on  a  defence  or  protection  which 
does  not  require  jurisdiction,  as  SalgadOy^^  p.  1.  cap.  1.  completely 
proves. 

The  practice  with  respect  to  this  recourse  is  reduced  to  this,  thfrt 
[  297  J  the  complainant  presents  himself  before  the  royal  tribunal  in 
the  limits  or  jurisdiction  of  which  the  judge  is  who  denies  the  appeal, 
J  J.  39.  tit  5.  lib.  2.  Rec  [L.  4.  tit  2.  lib.  2.  Nov.  Rec;]  and  it  des- 
patches its  usual  order  {carta  ordinaria)^  exhorting  the  judge  to 


«ld««»  L.  27.  tit.  33.  P.  3^  new  witneteet  \m  siieh  etae  were  tdmittod,  but  tlik  ie  mlterad 

by  the  subeequent  law  of  the  iVoe.  Rtc  quoted. 

!•  Af  regards  this,  L.  7.  tit.  10.  lib.  11.  Nov.  Rec.  sayi,  the  term  to  be  allowed  shall  be 
mrbitrarjT,  or  at  the  discretion  of  the  Coart  of  Appeal,  provided  it  does  not  exceed  the  tcrod 
which  was  granted  in  the  first  instance. 

»  L.  23.  tit  27.  P.  3.  doe^  not  hear  upon  the  point;  hot  I^.  27.  tM.,  quoted,  fiillj  i 
ports  tlie  ^Misltiob  in  the  text 

^^  Ih  Rtgia  fr^teetione.  v.  x 
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defer  to  the  appeal;  but  if  he  irill  not  consent  to  do  so,  it  issnes  a 
second  order  {sobre  carla)^  commanding  him  to  bring  the  original 
process;  and  if  by  that  it  shall  appear  that  the  appeal  hath  been  law* 
fully  interposed,  the  injury  is  redressed  {st  alza  ia/uerza);  and  it  is 
decreed  that  the  ecclesiastical  judge  restore  to  its  original  state  all 
that  has  been  done  after  the  interposition  of  the  appeal;  but  if  it  shall 
be  perceived  that  there  was  no  ground  for  the  appeal,  it  is  declared 
that  no  injury  has  been  done,  and  the  process  is  returned,  with  con* 
demnation  of  costs,  if  the  royal  court  shall  see  fit,  in  order  that  the 
judge  may  proceed  to  the  execution  of  the  sentence,  L.  26.  tit.  5.  lib. 
2.  Kec»  [L.  28.  tit  1.  lib.  5.  Nov.  Kec.] 

Upon  which  it  is  worthy  to  be  observed,  1st,  That  this  recourse  is 
not  allowed  in  causes  relating  to  the  crusade  {cruzada),  to  subsidy 

Sibsidio)^  and  to  the  exemption  from  payment  of  tribute  (escusado,) 
.  8.  and  9.  tit.  10.  lib.  1.  Rec.  [LI.  1.  and  2.  tit.  11.  lib.  2.  Nov.  Rec] 
neither  in  those  of  the  inquisition^  Salgadoy  Part.  1.  cap.  2.  §  5.  n.  5., 
nor  in  those  belonging  to  the  conservators  (conservadores)  of  the 
university  of  Salamanca,  L.  18.  tit.  7.  Ub.  1.  Rec.  [L.  2.  tit  6.  lib.  8. 
Nov.  Rec.] 

2d,  That  the  processes  of  visits  of  friars  and  monks  ought  not  to  be 
carried  to  the  audiences,  L.  40.  tit  5.  lib.  2.  Rec.  [L.  9.  tit.  2.  lib.  2. 
Nov.  Rec] 

3d,  That  this  recourse  or  remedy  belongs  equally  to  the  clergy  and 
to  the  laity,  as  being  founded  on  natural  defence,  SalgadOj  P.  1.  cap. 
2,  ^  n.  49.  al  03. 

4th,  That  the  consideration  {vista)  of  the  process  in  the  royal  tri- 
bunals is  suspended  until,  by  virtue  of  the  second  order  or  decree 
{sobre  carta)^  the  ecclesiastical  judge  may  grant  absolution,  for  which 
effect  a  third  decree,  or  letter  of  request  {sobre  carta  de  ruego) 
is  issued;  for,  if  there  be  no  evidence  of  the  wrong,  he  cannot  be 
compelled  to  repeal  or  remove  the  censures,  Salgado,  ibid,  d  n.  150. 
al  179. 

5th,  That  the  decrees  of  the  tribunals  on  these  applications  are  of 
five  sorts:  1st,  That  by  whicli  it  is  declared  that  the  ecclesiastic  is 
guilty  of  the  wrong.  2d,  That  by  which  the  contrary  is  declared. 
3d,  Conditional,  declaring  that  he  has  done  the  wrong  in  not  hearing 
the  party,  or  not  admitting  the  proofs  and  exceptions,  of  which  Sal- 
gado^  P.  1.  c.  5.  treats.  4th,  When  it  is  said  that  the  process  does 
not  come  in  the  order  and  due  term  {tirminoa  debidos,)  5th,  That 
by  which  it  is  declared  that  the  process  does  not  come  in  its  proper 
state  {en  entado)^  which  is,  when  it  appears  that  the  ordinary  decree 
{provision)  hath  not  been  intimated  to  the  judge.  6th,  That  the 
festorition  or  reposition  {rtposieion^)  which  must  be  performed  by 
the  ecclesiastics,  must  be  according  to  the  excess  {aten-  [  298  ] 
tado)^  whether  it  be  by  word  or  act;  it  being  well  understood  that 

«  A(Mi0t  n  jt,  L.  3t.  tf  t  S.  Ok  S.  Bm.  (U  a  tit  8.  lik  S.  N«T.  Sm4 
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he  is  bound  only  to  replace  or  amend  what  he  may  have  done  con- 
trary to  law,  Salgadoy  P.  1.  cap.  2.  &  n.  2.  al  13.  and(i  n.  22. 
a/ 43. 

7th,  That  from  the  restoration  or  amendment  {repo8icion)y  made 
by  the  ecclesiastic  in  virtue  of  the  royal  decree,  there  may  be  no 
appeal,  L.  35.  tit.  5.  lib.  2.  Rec.  [L.  7.  tit.  2.  lib.  2.  Nov.  Rec.] 

8lh,  That  the  not  allowing  the  appeal,  without  the  concurrence  of 
any  other  wrong  {aUntado)^  is  sufficient  to  constitute  the  commis- 
sion of  the  grievance  {fuerza)  by  the  ecclesiastic,  and  to  institute 
or  try  the  recourse' (e/  recurso)y  SalgadOy  P.  1.  cap.  6.  d  n.  1.  at  37. 

9th,  That  what  the  ecclesiastic  shall  do  after  the  ordinary  decree  is 
made  known,  and  pending  the  recourse,  is  not  an  excess  of  his  power 
(aieniado);  for  this  recourse  being  an  extrajudicial  act,  it  has  no 
suspensive  effect;  Salgado,  P.  1.  cap.  7. 

loth.  That  the  appeal  interposed  on  the  contingency  {baxo  con-- 
dicion)y  that  the  judge  may  cause  such  or  such  an  injury  (agravioy) 
is  of  no  force,  although  the  injury  may  be  proved,  because  it  was 
null  from  its  commencement;  wherefore  the  ecclesiastic  does  not 
commit  excess  in  not  allowing  the  like  appeals,  Sa/gado,  P.  2.  cap. 

2.  n.  25,  26,  and  27. 

As  in  the  cognisance  of  the  plea  of  wrong,  the  canon  law  must  be 
attended  to,  it  is  foreign  to  our  object,  and  to  the  end  of  these  itisti- 
tutes,  to  specify  the  individual  cases  in  which  the  not  allowing  the 
appeal  constitutes  grievance  (fuerza)  in  the  ecclesiastic;  the  whidi 
may  be  seen  fully  treated  of  in  Sa/gado,  P.  2.  from  cap.  5.  ad  fin. 
and  in  Pp.  3  and  4. 

Cap.  3.  Although  there  is  no  appeal  from  the  supreme  tribunals,  a 
supplication  may  be  preferred  before  them;  and  this  supplication  is  the 
pure  effect  of  grace  and  favor  of  the  prince,  Tit.  24.  P.  3.,  [Tit.  24. 
P.  3.,}  and  is  founded  on  the  following  rules: 

1st,  That  against  the  sentence  delivered  {tn  vista  de)  in  the  au- 
diences, which  confirms  two  correspondent  or  conformable  sentences 
in  succession  given  by  inferior  judges,  a  supplication  is  not  admitted, 
for  agahist  three  conformable  sentences  an  appeal  does  not  lie,  L.  5. 
tit.  17  and  L.  2.  tit.  19.  lib.  4.  Rec.  L.  25.  tit.  23.  P.  3.  [L.  2.  tit  21. 
Hb.  1 1.  Nov.  Rec.  L.  25.  tit  23.  P.  3.] 

2d,  TTiat  if  two  sentences  of  inferior  courts  are  revoked  in'  the 
audienca  a  supplication  lies,  but  not  from  the  sentence  confirmatory 
or  revocatory,  which  shall  be  given  on  it  upon  revision  {rtviata)y  L. 

3.  tit  19.  hb.  4.  Hec.  [L.  17.  tit  21.  lib.  11.  Nov.  Rec.] 

3d,  That  in  suits  commenced  in  the  audiences,  a  supplication  is  ad- 
mitted from  the  first  sentence  on  the  first  trial  {de  vista),  but  not  from 
[  299  ]  that  on  revision  or  the  new  trial,  L.  2.  tit  19.  lib.  4.  Rec. 
[L.  2.  tit  21.  lib.  11.  Nov.  Rec] 

4th,  That  supplication  is  not  admitted  from  the  decree,  by  whicli 
the  alleged  excess  of  the  ecclesiastic  is  decreed  on,  nor  yet  from  that 
which  tbe  audiences  shall  pronounce  upon  the  qaestion  of  their  com- 
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petency  as  judges,  L.  4.  tit.  6.  and  L.  9.  tit.  19.  lib.  4.  Rec.*'  [L.  7.  tit 
21.  lib.  11.  Nov.  Rec] 

5th,  That  from  the  sentence  confirmatory  of  that  of  arbitrators  there 
can  be  no  supplication;  but  otherwise,  if  revocatory  thereof,  the  exe- 
cution levied  on  the  sentence  of  the  arbitrators  remaining  in  force,^ 
L.  4.  tit.  21.  lib.  4  Rec  [L.4.  tit.  17.  lib.  11.  Nov.  Rec.] 

6th,  That  from  the  sentences  given  in  council  in  the  stage  of  appeal 
from  the  alcaldes  of  court  {de  corte)^  there  is  no  supplication,  L.  la 
tit.  4.  lib.  2.  Rec;  [L.  13.  tit.  20.  lib.  11.  Nov.  Rec]  nor  in  causes  of 
residencioj  L.  52.  tit.  4.  lib.  2  Rec,  [L.  9.  tit.  21.  lib.  11.  Nov.  Rec] 
except  in  the  cases**  laid  down  in  LI.  2.  and  3.  tit.  19,  lib.  4.  Rec 
[L.  9  and  10.  tit.  21.  lib^  11.  Nov.  Rec,]  and  others  which  the  laws  of 
the  same  title  point  out;  nor  from  those  in  which  the  oidores  declare 
as  sufficient  or  not**  the  securities  which  the  party  shall  give  of  1500 
doblas^  vfho  is  desirous  to  make  bis  supplication. 

8thy  That  from  an  interlocutory  sentence,^  the  supplication  must  be 
preferred  within  three  days  without  any  restitution;  and  from  a  de- 
finitive one  within  ten  days  from  that  of  the  notification  of  the  sen- 
tence, LI.  1.  and  4.  tit  19.  lib.  4.  Rec;  [LI.  1  and  3.  tit  21.  lib.  11. 
Nov.  Rec] 

9th,  That  the  suit  being  determined  by  supplication,  the  party  may 
be  no  further  heard,*  L.  3.  tit.  19.  lib.  4.  Rec.  [L.  17.  tit  21.  lib.  11. 
Nov.  Rec] 

The  second  supplication  is,  a  revision  of  the  process  which  the 
prince  grants  in  certain  causes,  for  which  the  party  has  no  other  re- 
medy against  the  injury  {ctgravio\  received  in  the  second  instance, 
Maldonado  de  secund,  svpplicat,  tit.  1.  q.  1.  n.  1.  It  is  a  remedy 
established  by  the  law  of  Segovia.**  All  belonging  to  this  one  pecu- 
liar remedy  is  governed  by  the  following  principles: 

1st,  That  this  second  supplication  must  be  interposed  before  the 
royal  person  from  definitive  sentences  of  revision  (rerw/cr),  and  not 
from  interlocutory,  although  they  have  the  force  of  such  given  by  the 
councils  and  audiences  in  causes  begun  or  originating  there  by  new 
demand  and  not  by  way  of  appeal,  restitution,  nor  any  other  manner, 
Li.  1.  6.  and  7,  tit  20.  lib.  4.  Rec.  [LI.  1. 4.  and  14.  tit  22.  lib.  11. 
Nov.  Rec]    Maldonado  J  ibid,  tit  2,  and  4.  qusest.  1.    Whence  we 


s*  This  law  is  not  inserted  in  the  Nov,  Ree, 

**  That  is,  until  the  sentence  on  revision  be  given.     Vide  the  law  quoted  in  the  text 

*  Which  are  iwo:  one,  when  the  sentence  is  perpetual  privation  of  the  office  of  the 
jodifo  complained  of;  and  the  other,  when  it  condemns  to  corporal  punishment. 

s*  This  transUtion  of  the  text,  though  not  literal,  is  supported  by  the  law  therein  qaoted* 
mnd  appears  to  be  the  meaning  thereof. 

"  An  old  Spanish  gold  coin,  varying  in  value  al  different  times:  at  one  time,  a  doUm 
wu  490  maravediM  dt  PloU,  or  fourteen  re^U  and  fourteen  marmv4di$  tU  PhaU;  at  an. 
other,  onlv  365  maravedia, 

**  Having  the  force  of  a  definitive  sentence  n  understood.    Pnlmeim^  (A), 

»  Uofesp  in  (ht  case  where  «  seoond  application  is  alioared.  Foiodst,  leftfriog  to  Iti 
3.  tit  19.  lib.  4.,  cited  (L.  17.  tit  21.  lib.  11.  Nov.  Rec). 

•I  LU  1  and  9.  tit  31.  lib.  11.  Nov.  Rec. 
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infer  that  the  second  supplication  has  place  in  causes  which  might  be 
treated  of  in  the  council  o^e  AanVnt/a,  among  private  individuals  {paf^ 
iicvlares)j  Maldonado,  tit.  2.  q.  7.  n.  13.,  [Nota  2.  tit.  10.  lib.  6.  and 
L.  17.  tit.  22.  lib.  11.  Nov.  Rec.]  but  not  in  causes  regarding  the 
royal  rents,  as  laid  down  in  L.  4.  tit  2.  lib.  9.  Rec.;  likewise,  that  this 
remedy  does  not  appertain  to  causes  begun  before  the  alcaldes  dt 
eortty  because  they  are  considered  as  ordinary  judges,  Maldonadoj  tit 
2.  q.  3. 

2d,  A  second  supplication  is  not  admitted  in  criminal  causes  witk 
regard  to  the  penalty,  but  it  is  in  regard  to  the  interest  of  the  party, 
LI.  3.  and  11.  tit  20.  lib.  4.  Rec.  [LI.  10.  and  13.  tit  22.  lib.  11. 
Nov.  Rec.] 

3d,  They  must  be  arduous  and  important  causes;  so  that  if  the 
question  treated  of  shall  relate  to  property  or  dominion  (propriedad), 
its  worth  and  value  must  be  three  thousand  doblas  of  gold  de  ca^ 
beza;^^  and  if  the  cause  related  to  possession,  the  value  of  the  pro- 
perty must  amount  to  6000  doblas,  LI.  1.  and  9.  tit  20.  lib.  4.  Kec 
{LI.  1.  and  6.  tit  22.  lib.  11.  Nov.  Rec.;]  but  besides  this  it  is  required 
that  the  question  treated  of  be  principal  y  that  of  possession,  and  that 
there  be  not  two  conformable  sentences  regarding  it,  L.  9.  tit.  20.  lib. 
4.  Rec.  [L.  6.  tit  22.  lib.  11.  Nov.  Rec.]  But  in  order  to  estimate 
this  value,  attention  must  be  had  to  the  sentence  condemnatory,  and 
not  to  the  time  of  the  demand,^  as  Maldonado^  Tit.  3.  q.  1.  ^  n.  16. 
aljin,  proves. 

4th,  The  second  supplication  must  be  interposed  within  twenty 
days  from  the  period  that  the  sentence  hath  been  notified;  and  this 
term  having  elapsed,  there  is  no  restitution,  LI.  1.  and  4.  tit  20.  lib. 
4.  Rec.  [LI.  1.  and  2.  tit.  22.  lib.  11.  Nov.  Rec.] 

5th,  He  who  interposes  it  must  be  obliged  to  give  security  to  pay 
1500  doblas^  if  the  sentence  shall  be  confirmed,  the  which  are  applied, 
in  third  parts,  to  the  exchequer  {camara)^  to  the  oidores  who  gave 
the  sentence  of  revision  {revista)^  and  to  the  party  who  shall  succeed, 
L.  1.  tit  20.  lib.  4.  Rec.  [L.  1.  tit  22.  lib.  11.  Nov.  Rec]  Malda- 
nadoy  tit.  6.  q.  14.  num.  5.  With  respect  to  the  form  and  deposit  of 
the  1500  doblasy  LI.  6.  and  7.  tit  20.  lib.  4.  Rea  [LI.  1.  and  2.  tit.  23. 
lib.  11.  Nov.  Rec]  speak.  If  the  person  who  shall  prefer  the  sup- 
plication should  be  poor  (that  is,  whose  property  does  not  amount  to 
the  value  of  three  thousand  maravedis),  LI.  20,  21.  and  25.  tit  12. 
lib.  1.  Rec  [LL  20.  and  21.  tit.  38.  lib.  12.  and  L.  7.  tit.  19.  lib.  5. 

<>  Each  dobU  of  go\6  de  eabeza^  was  wortli  fiftj-one  reaUt  and  a  half  de  veUon.**  mm 
Appoara  from  what  is  said  by  Cantoi^  in  his  E$crutim9  de  Montdaty  cap.  15.  d  nnm.  16. 
«|20.    Note  in  ike  TtxU 

M  At  the  time  of  the  demand  or  action,  and  not  of  the  sentence,  allefe  P««r,  iV«x. 
lorn.  1.  p.  7.  c  tin.  n.  75^  and  Curia  FUip,  p.  6.  §  5.  n.  5.    Palacioe  (2). 

•  Palaeioe  obeeires,  that  this  caleolation  does  not  ajrree  with  what  is  stated  bj  Maldm. 
Mis  de  Seeund,  Sup,  tit  9.  quest  13.  n.  13, 13, 14,  and  by  Domingueg,  lUue.  Cur,  FUiu. 
torn.  1.  part  5.  §  5.  n.  5.:  that  according  to  the  calculation  of  these  two  last,  the  3000 
dMM$  are  not  worth  more  than  43,797  realee. 
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Nov.  Rec.,]  it  shall  be  sufficient  that  he  give  security  on  oath,^  to  pay 
them  when  he  shall  arrive  at  better  fortune,  Suig.  labyr.  cred.  Part 

I.  cap.  Jin.    But  the  fiscal  being  the  supplicant,  he  ought  only  to  give 
security  in  1000  doblas^  L-  10.  tit  20.  lib.  4.  Rec.  [L.  12.  tit.  22.  lib. 

II.  Nov.  Rec] 

6th,  The  party  supplicant  may  abandon  this  remedy  within  three 
months  after  he  hath  preferred  the  supplication  without  incurring  the 
penalty,  but  not  afterwards,  so  that  the  judges  have  not  the  [  301  ] 

Eower  to  absolve  him  from  it,  L.  4.  tit.  20.  lib.  4.  Rec.  [L.  2.  tit.  22. 
b.  11.  Nov.  Rea] 

7th,  No  other  proofs  nor  writings  (escriios)  are  admitted,**  L.  2. 
tit  20.  lib.  4.  Rec.  [L.  7.  tit  22.  lib.  11.  Nov.  Rec] 

8th,  The  nullities  of  the  sentence  of  revision  (revisla)  must  be 
treated  of  together  with  the  principal  cause,  L.  4.  tit  20.  lib.  4.  Rec 
[L.  2.  tit  22.  lib.  11.  Nov.  Rec] 

9th,  The  supplicant  must  present  himself  before  the  royal  person, 
within  forty  days  from  the  period  that  he  hath  preferred  the  suppli- 
cation, L.  4.  tit.  20.  lib.  4.  Rec  [L.  2.  tit.  22.  lib.  11.  Nov.  Rec ,]  and 
immediately  the  king  remits  the  c^use  to  five  of  the  council,  in  order 
that  they  may  determine  it,  provided  that  if  any  should  die  or  be 
removed,  another  must  be  named  in  his  place,  J9u.  2.  tit  20.  lib.  4. 
Rec,"  which  alters  LI.  1.  and  11.  tit  20.  lib,  4.  Rec.  [L.  13.  tit  22. 
lib.  11.  Nov.  Rec] 

10th,  Those  who  were  judges  during  the  provisional  possession 
of  the  estate  (de  ienuia)  cannot  be  so  in  the  second  supplication,  •Su. 
3.  tit  20.  lib.  4.  Rec^ 

11th,  If  this  supplication  has  not  place  by  defect  of  the  cause  or 
by  lapse  of  the  term,  the  king  in  virtue  of  the  sovereign  power  may 
grant  it,  L.  4.  tit  24.  P.  3.  [L.  4.  tit  24.  P.  3.]  Maldonado,  tit.  6. 
quaest.  2. 

12th,  The  supplicant  is  not  excused  from  paying  the  penalty  of 
1500  doblas.  if  the  sentence  of  revision  {revista)  hath  been  confirmed 
in  the  principal,  although  it  be  revoked  or  amended  in  any  necessary 
point,  also  if  this  be  of  itself  of  so  great  value  as  to  have  admitted 
of  a  supplication,  L.  3.  tit.  20.  lib.  4.  Rec  [L.  10.  tit  22.  lib.  11. 
Nov.  Rec] 

**  Ccvmii  juratoria.  Palaeio$  obsenres,  that  the  lawf  cited  in  the  text  do  do!  ipeciQr 
«Djr  amount  of  property. 

M  Palaeiot  rajs,  tliat  CaiUdat  hut  P.  3.  cap.  4.  n.  ZS^  itatea,  he  had  frequently  leen 
written  inntroments  admitted  in  the  council,  on  tlie  party  swearingr  and  proving  they  had 
reeeotly  come  to  his  knowled^,  and  that  he  could  not  have  obtained  the  proof  before, 
Botwithftanding  his  diligence,  provided  tliey  manifested  tberightand  justice  of  the  party. 

w  Not  in  Nov.  Rmc 

o  Not  in  Abs.  Ru. 
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OF   THE    EXECUTIVE   PROCESS    OR    MODE   OV    PROCEEDING    (yIA  EXS 

cutiva). 

[  302  ]  Cap.  1.  The  executive  process  is  that  by  which  the  case« 
or  instruments  which  produce  prompt  execution  traen  aparejada 
execucion)  are  carried  into  effect,  Ct/r.  Filip.  P.  2.  §  1.  n.  1.;  and  it 
having  been  introduced  in  favor  of  the  plaintiff,  although  he  shall 
have  instituted  his  suit  in  the  ordinary  process,  he  may  pursue  the 
executive,  which  is  not  contrary  or  adverse,  on  paying  the  costs,  as  is 
inferred  from  L.  3.  tit.  11.  lib.  4.  Rec.  [L.  3.  tit.  5.  lib.  1 1.  Nov.  Rec;] 
and,  on  the  contrary,  the  executive  process  may  be  converted  into  the 
ordinary,  when  the  justice  of  the  plaintiff  is  manifest,  and  it  hath  not 
been  pursued  according  to  the  order  and  solemnities  prescribed  by 
law,  Carlevalj  de  judiciis^  tit.  2.  disp.  8. 

§  1.  The  right  to  execution  (derecho  de  execvidr)  by  means  of  the 
personal  obligation  which  empowers  justices  to  cause  it  to  be  exe- 
cuted (guarantigia)  is  prescribed  in  ten  years,  L.  6.  tit.  15.  lib.  4. 
Rec.  [L.  5.  tit.  8.  lib.  11.  Nov.  Rec.,]  and  that  which  arises  from 
royaP  right  {derecho  real)  in  thirty  years,  Carlevalj  tit  3.  disp.  4.  n. 
6.;  but  the  decree  of  execution  given  upon  a  personal  action  is  pre- 
scribed in  twenty  years,  L.  6.  tit.  15.  lib.  4.  Rec  [L.  5,  tit  8.  lib.  It 
Nov.  Rec]     Carlevalj  ibid,  d  n.  7.  al  12. 

The  right  of  execution  in  virtue  of  an  instrument  of  rent  or  lease 
{censo)  is  prescribed  in  ten  years,  in  regard  to  the  annual  charges  due 
or  past  (pensiones  vencidas)^  but  not  with  respect  to  the  future; 
because,  in  this  kind  of  contract,  the  time  is  counted  not  from  the 
commencement  of  the  obligation,  but  from  that  of  each  year,  Carlt" 
vol  J  ibid.  (in.  16.  al  20. 

§  2.  The  things  which  carry  with  them  prompt  execution  [  303  ] 
are,  1st,  The  cedulasand  ordinances  (provisioned)  of  the  king  which 
are  not  contrary  to  law,*  or  given  in  prejudice  of  any  one  without 
being  cited  and  heard,  LI.  1.  2.  3.  and  4.  tit  14.  lib.  4.  Rec  [LI.  2. 4. 
6.  and  3.  tit  4.  lib.  3.  Nov.  Rec] 

2d,  The  sentence  passed  into  a  thing  adjudged,  from  which  there 
is  no  appeal,  nor  any  other  recourse;  or  if  an  appeal  hath  not  been 
interposed  and  prosecuted  in  the  terms  of  the  law,  L.  6.  tit  17.  lib.  4. 
LI.  6.  and  11.  tit  18.  lib.  4.  Rec  [L.  1.  tit  17.  lib.  11.,  and  LI.  22.  and 
25.  tit  20.  lib.  1 1.  Nov.  Rec,]  and  this  rule  comprehends  also  the 
award  of  arbitrators,  L.  4.  tit  21.  lib.  4.  Rec  [L.  4.  tit  17.  lib.  It 
Nov.  Rec] 

1  That  if  wHh  retpooi  to  the  right  of  the  erown. 
s  Natural  or  divine  is  iinderitood.  Pttheid$, 
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2d,  The  clear  confession  made  before  a  competent  judge  both 
before  and  after  contestation  of  the  cause,  L.  5.  tit  21.  lib.  4.  Rec. 
[L.4.  tit  28.  lib.  11.  Nov.  Rec] 

4th,  The  public  or  authentic  instrument,  although  it  may  not  con- 
tain the  clause  which  empowers  the  justices  to  cause  it  to  be  executed 
iffuaraniis^a),  LI.  1.  and  2.  tit  21.  lib.  4.  Rec  [LI.  3.  and  1.  tit  28. 
lib.  11.  Nov.  Rec;]  and  execution  may  even  be  made  in  virtue  of  a 
tacit  obligation,  and  virtually  comprehended  in  the  instrument  or 
deed  which  may  carry  execution  with  it;  ex.  gr.  if  in  the  instrument  or 
deed  relating  to  a  portion  or  dowry  {doial)^  the  husband  confess  the 
receipt  of  the  dowry,  although  he  is  not  expressly  obliged  to  restore 
it,  Carlevaly  tit  3.  disp.  5.  d  n,  1.  cr/  14.  But  the  instrument  which 
refers  to  another  does  not  carry  with  it  execution,  nnless  it  first 
appears  that  the  latter  does  so;  as  neither  does  the  instrument  which 
is  not  liquidated  in  respect  to  the  amount,  damages,  and  interest,  until 
it  is  liquidated  with  citation  to  the  adverse  party.  Cur,  Filip.  ^  8.  n. 
1.  and  6.  Whence  it  is  inferred,  that  execution  cannot  issue  ior  the 
capital  placed  in  partnership  until  the  accounts  have  passed;  becanse, 
as  it  does  not  appear  whether  from  such  contract  a  loss  or  gain  hath 
resulted,  the  amount  is  not  liquidated;  but  from  this  rule  Carlevai, 
lit  3.  disp.  7.  &  n.  6.  aljin,  draws  five  limitations. 

5th,  All  instruments,  promissory  notes  {vales),  and  writings  ac* 
knowledged  by  the  debtor,  cause  execution,  L.  5.  tit  21.  lib.  4.  Rec 
L.  4.  tit  28.  lib.  11.  Nov.  Rec] 

6th,  The  orders  oi  payment  which  are  given  by  the  king  or  council 
of  revenue  {/utdenda)  on  the  royal  treasurers,  carry  with  them 
prompt  execution,  because  they  are  depositaries  (depositarios),  L.  14. 
tit.  7.  lib.  9.  Rec.3 

For  the  same  reason  the  orders  of  payment  which  are  issued  with 
the  authority  of  the  judge  to  pay  a  creditor  money  deposited  carry 
vith  them  prompt  execution,  Carievai,  tit.  3.  disp.  6.  n.  2.,  and  the 
authentic  orders  which  corporations  and  universities  give  on  their 
treasurers,  who  shall  be  bound  to  pay  under  the  clause  empowering 
the  justices  to  cause  execution  to  be  made  (gttareniigiamentt), 
Carievai,  ibid,  n.  5. 

7th,  Bills  of  exchange,  after  being  accepted,  as  is  referred  to  in* 
L.  9.  tit  16.  lib.  9.  Rec.;*  and  against  the  drawer,  provided  [  304  ] 
they  be  protested,  and  he  acknowledged  them,  Carievai^  tit  3.  disp. 
6. 1).  23.  In  what  manner  the  alternative  obligation  of  doing  some^ 
thing,  or  of  paying  a  certain  penalty,  carries  prompt  execution  with  it 
is  fnlly  discussed  by  Carievai,  tit  3.  disp.  3. 

§  3.  Not  only  the  creditor  named  in  the  instrument,  which  carries 
with  it  prompt  execution,  may  demand  execution,  but  also  any  other 
person  who  may  have  an  interest,  Cur.  Filip,  §  9.  n.  1.;  from  which 
prmciple  it  follows:  Ist,  That  the  wife,  after  the  dissolution  of  mar<> 

*  Not  III  Jh9.  Ree, 

«  Fu<eL.7.«ii4&aiidtt.4.tit.aiib.9.Naf.See. 

•  Ng(  in  Nm  Rh. 
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riage,  may  demand  execution  against  the  debtors  of  ber  husband  for 
the  debts  contracted  during  it/  wilhout  previously  having  a  cession 
or  assignment  of  actions,  LI.  1.  and  2.  tit.  9.  lib.  5.  Rec  [LL  4.  and  1. 
tit.  4.  lib.  10.  Nov.  Rec] 

2d,  That  the  husband  may  demand  execution  for  the  dowry  (doie) 
promised,  without  a  power  or  authority  from  the  wife,  which  does 
not  extend  to  her  property  called  paraphernalia  (parafernales)  Cur, 
Filip.  8  9.  n.  5. 

3d,  That  the  assignee  {cesionario)  of  the  creditor  may  have  execu- 
tion {execuiar)y  provided  the  cession  or  assignment  be  just  and  real, 
Cur.  Filip.  ibid.  n.  8. 

4th,  That  each  of  the  heirs'  (of  a  testator  or  deceased  person)  may 
have  execution  for  only  the  part  or  share  which  shall  belong  to  him, 
Cur.  Filip.  ibid.  n.  6 

§  4.  Execution  takes  place,  or  issues,  1st,  Against  the  debtor  and 
his  heir,  or  person  who  shall  appear  to  be  such;  provided,  that  if  the 
latter  hath  accepted  the  inheritance  with  benefit  of  inventory,  execu- 
tion cannot  go  against  him  for  more  than  the  inheritance  shall  amount 
to;  and  that  if  there  are  many  or  several  heirs,  execution  cannot  go 
against  each,  in  soiidumj  for  all  the  debt,  unless  they  should  be 
possessors  of  property  which  the  deceased  hath  mortgaged;  because 
the  hypothecary  action  always  follows  the  thing  mortgaged;  but  the 
one  who,  in  this  case,  shall  pay  the  debt  in  solidumj  has  his  action 
to  demand  executively  their  proportions  from  the  coheirs,^  Cur.  Filip. 
§  10.  n.  4.;  Vide  Carleval,  tit.  3.  disp.  9. 

2d,  For  the  debts  of  a  corporation  (consyo),  execution  has  place 
against  their  lands  or  estates  (propios)  and  property  Cur.  Filip.  §  10. 
num.  11. 

3d,  Execution  proceeds  or  issues  against  the  widow  (muger)  for  a 
moiety  of  the  debts  contracted  by  the  husband  during  matrimony,'* 
Ctlr.  Filip.  ibid.  n.  6. 

4th,  Execution  has  place  against  the  child  (hyo)  preferred  (me/o^ 
rado)y  as  to  the  third  and  fifth  of  the  property  of  the  father  or  mother 
for  the  part  of  the  debt  correspondent  to  his  preference  (mefora),  L. 
5.  tit,  6.  lib.  5.  Rec.  [L.  5.  tit.  6.  lib,  10.  Nov.  Rec.] 

•  It  is  stated  in  tho  aothor,  qaotcd  in  the  text,  Ihnt  also  any  otiier  third  person  whose 
interest  it  treated  of  in  tho  instrament,  althoujjrh  he  bo  not  named  in  it,  may  demand 
•xecution  thereof;  and  L.  I.  tit  38.  lib.  1 1.  Nof .  Rec.  is  quoted  in  support;  but  tiie  lav 
qooled  does  not  expressly  state  thas  much. 

1  That  is,  as  gananeial  property,  or  that  acquired  during  marriagrc  by  purchase,  h«^ 
and  so  considered;  to  half  of  which  the  wifr,  on  the  dissolution  of  marriage,  as  entitled: 
only  for  her  moiety  of  such  property,  says  Pmlaeum. 

•  But  all  tlie  heira  may  join  in  thie  demand  A>r  executioa. 

•  Under  a  cession  or  assignment  of  the  right  of  action  by  the  creditor. — PtUewt  (1). 
I*  That  is,  with  respect  to  gananeial  property.    Palacio$  confirms  this  opinion,  and 

pays  it  would  only  go  against  one  moiety  of  soch  property,  although  the  noiety  of  Um 
^btt  roiirht  amount  to  more;  and  that  as  avon  any  debt  arising  frtNn  a  seouritj  milored 
Into  by  the  husband  on  behalf  of  another  person,  will  not  affoat  bar  ladivid«l  property, 
•Adar  L.  7.  tit.  3.  lib.  5.  Roc  (L.  3.  th,  11.  lib.  10.  Not.  Roc);  ao  BMlbar  wooM  Uaftd 
MroMMtyoftha^MMJidckf.    8m  Appaod.  K. 
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5th,  Execution  has  not  place  against  the  third  possessor  (fercer 
poseedor)  of  the  property  of  the  debtor,  who,  not  being  the  heir  [  305  ] 
or  successor,  hath  acquired  it  by  special  lawful  title."   This  rule  is  sub- 

{'ect  to  three  limitations;"  1st,  if  the  debtor  hath  alienated  (enageno) 
ife  property,  or  part  of  it,  the  executive  process  havinjp^  begun,  or 
been  instituted,  to  evade  the  right  of  the  creditor.  2d,  If  the  instru- 
ment in  which  the  thing  was  mortgaged  contain  the  covenant  not  to 
alienate. 

3d,  If  the  instrument  contains  the  clause  of  being  constituted  pre- 
carious tenant  or  possessor  at  will  {clausas  de precario  y  conatituio)^ 
Carlevalj  tit.  3.  disp,  11.  4th,  This  rule  is  not  understood  of  third 
possessors,  such  as  the  depositary  {deposit ario)^  borrower  (eomoda- 
iorioy,  the  husband  in  respect  of  dotal  property,  &c.,  Cur.  Filip.  § 
11.  n.4.  and  6. 

§  5.  The  form  and  order  of  the  executive  process  is  as  follows: 
Ist,  The  plaintiff  presents  his  petition  before  the  judge,  who  has 
jurisdiction  over  the  defendant,  praying  execution  in  virtue  of  the 
instrument  which  he  presents,  in  which  he  shall  swear  to  the  true 
and  liquidated  sum  due  to  him,  LI.  2.  and  19.  tit.  21.  lib.  4.  Rec."  [LU 
1.  and  12.  tit.  28.  lib.  11.  Nov.  Rec],  and  if  the  debt  should  be  pay- 
able at  a  certain  term  (plazo),  he  cannot  prefer  his  demand  before  it 
shall  arrive,  L.  2.  tit.  21.  lib.  4.  Rec.  [L.  1.  tit.  28.  lib.  11.  Nov.  Rec.] 

2d,  If  the  defendant  against  whom  execution  is  issued  (executado) 
should  have  submitted  himself  to  the  jurisdiction  of  the  alcaldes  of 
the  court  (corie)  and  royal  audiences,  with  the  renunciation  of  his 
own  jurisdiction  (fuero),  these  tribunals  may  proceed  to  levy  the 
execution,  provided  the  person  and  property  of  the  debtor  be  found 
within  five  leagues,  and  if  beyond  this  distance,  they  shall  proceed 
by  warrant  (reqnisitoria)  to  levy  the  execution,  and  if  the  submis- 
sion hath  been  made  to  the  ordinary  judges,  they  may  cause  execu- 
tion to  be  levied  on  the  property  of  the  debtor  within  their  jurisflic- 
tion,  L.  20.  tit.  21.  lib.  4.  Rec.  [L.  7.  tit.  29.  lib.  11.  Nov.  Rec.] 

3d,  The  instrument  being  examined  by  the  judge  before  whom  it 
is  presented,  and  found  to  carry  with  it  prompt  execution,  he  orders 
it  to  issue  without  taking  security  from  the  creditor  except  in  certain 
cases,  LI.  2.  and  19.  tit.  20.  lib.  4,  and  L.  40.  tit.  4.  lib.  3.  Rec.  [LI.  1. 
and  12.  tit  28.  lib.  11.  and  L.  12.  tiu  30.  lib.  11.  Nov.  Rec.] 

* 

"  That  w,  a  bond  fide  ponenor  by  parcfaate,  Ac,  or  ekimbg  under  eoch  potaeMov, 
Ae. 

I*  Pmimeim  tafs,  that  thirteen  limitations  are  mentioned  by  F<i6rero  Rtfofmrndo^  P.  9. 
lib.  3.  cap.  3.  nam.  89. 

^  Neither  of  thete  lawt  requires  the  creditor  to  make  oath  to  the  amount  of  the  snra 
jMly  due  to  him  preirteualy  to  obtaining  the  writ  of  eiecation;  hot  L.  €.  tit.  S8.  lib.  11. 
TfoT.  Rec.  (L.  9.  tit  31,  lib.  4.  Rec.)  commands  the  jndge  to  peribrm  this  duty  before  he 
-vba II  grant  the  writ  of  execation  to  the  creditor. 

The  esaction  of  this  salutary  measure  hath  been  made  the  subject  of  a  rule  of  the  neir 
CSooTt  of  First  Instance  of  Civil  Jurisdiction  at  Trinidad,  established  under  the  Order  in 
OsMoM  tff  MIth  September,  1883,  Appendix  Q.  'See  the  roles  at  length.  Appendix  R. 
Vol.  I. — 43 
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4th,  The  order  or  writ  of  executioa  is  delivered  to  the  creditor," 
ia  order  that  he  may  have  it  executed,  otherwise  there  is  a  nullity, 
L.  17.  tit  21.  lib.  4.  Rec.  [L.  10.  tit  28.  lib.  11.  Nov.  Rec.,]  observing 
that  the  escribano  must  note  {hacer  constat)  the  hour  in  which  the 
execution  is  delivered  (^e  traba),  L.  21.  tit  21.  lib.  4.  Rec.  [L.  14. 
tit  30.  lib.  11.  Nov.  Rec] 

§  6.  Execution  is  issued  against  a  certain  and  determinate  pro- 
perty which  the  debtor  points  out,  and  not  doing  so,  or  being  absent, 
against  that  which  the  creditor  shall  point  out,  Cur.  Fiiip.  §  15.  n. 
1  and  2.  Execution  must  first  be  levied  on  movable  property,  and 
in  default  of  that  on  real;  and  not  being  so  levied,  it  shall  be  null, 
L.  19.  tit  21.  lib.  4.  Rec."  [L.  12.  tit  28.  lib.  11.  Nov.  Rec.] 

[  306  ]j  The  property  levied  on  must  be  sequestered,  inventoried, 
and  deposited  with  a  person  of  stability  or  property  {abonada),  L.  7. 
tit  21.  lib.  4.  Rec.  [L.  1.  tit  30.  lib.  11.  Nov.  Rec.] 

There  are  some  kinds  of  property  which  cannot  be  taken  in  exe- 
cution, and  these  are,^  1st,  Things  sacred  and  destined  for  divine 
worship,  L.  7.  tit  2.  lib.  1.  Rec.  [L.  3.  tit  5.  lib.  11.  Nov.  Rec.] 

2d,  Implements  and  beasts  of  husbandry,  and  the  bread  whidi 
laborers  shall  bake  by  their  own  labors,  except  for  royal  duties 
{derechos)y  or  for  tithes,  and  ecclesiastical  and  seignorial  rents,  LL 
25, 26.^**  and  28.  tit  21.  lib.  4.  Rec.  [L.  15.  tit  31.  lib.  11.,  L.  6.  tit 
11.  lib.  10.,  L.  16.  tit  31.  lib.  11.,  L.  7.  tit  11.  lib.  10.  and  L.  8."  tit 
19.  lib.  7.  Nov.  RecJ 

Siy  The  topis  which  artificers  possess  for  the  exercise  of  their  trade 
or  calling,  Cur,  Filip.  §  16.  n.  10. 

4th,  The  houses,  arms,  and  horses  of  knights  (caballeras)^  and 
noblemen  {hijosda!go)y  except  for  a  debt  to  the  crown,"  L.  6.  tit  17. 

1*  By  «n  Order  in  Coancil,  16th  September,  1829,  reciting'  the  law  quoted  in  the  text, 
it  is  declared,  that  writs  of  execation  aba  11  not,  in  any  fotare  case,  be  deliverable  to  the 
parties,  but  shall  be  delivered  by  the  e§CTibano  (the  secondary  or  register  of  the  court,)  to 
the  alpuacU  mayor  (the  sheriff  or  marshal),  upon  the  application  of  the  party  in  whoso 
Ikvor  the  judgment  shall  have  been  obtained.    See  Appendix  Aa. 

u  Neither  L.  19.  tit.  31.  lib.  4.  Reo.  (L.  13.  tit  2a  lib.  11.  Nov.  Rec.)  nor  any  other 
law,  declares  the  execution  expressly  null  in  this  case;  if,  therefore,  the  defendant  should 
tacitly  approve  it;  that  is,  by  not  appealing,  nor  praying  it  a  nullity,  before  proceeding  to 
any  other  act  or  step  in  the  cause,  the  understanding  is,  that  such  execution  will  be  valid. 
— PaJoctof,  (1). 

>•  Not  in  Nov.  Ree, 

17  This  law  (L.  8.  tit.  19.  lib.  7.  Nov.  Rec),  does  not  particularly  apply;  bnt  K  is  the 
latter  part  of  it  which  forms  with  L.  16.  tit  31.  lib.  11.,  and  L.  7.  tit  11.  lib.  la  Not. 
Roc,  the  whole  of  L.  28.  tit.  21.  lib.  4.  Rec,  which  is  quoted  in  the  text 

M  Although*  according  to  various  laws,  execution  ought  not  to  be  levied,  except  for  debts 
due  to  the  crown,  on  the  dwelling  houses,  arms,  horses  and  mules  in  the  possession  and 
ose  of  kniffhts  and  nobles  {embaUerM  i  hijo9dalgo\  such  rule  is  only  observed  in  respect 
to  the  dwelling  houses;  and  even  then,  in  default  of  other  property,  execution  is  leTied 
on  them;  for  it  is  not  just  that  the  creditor  should  remain  withont  the  payment  of  the 
debt,  which,  in  justice  snd  conscience,  i»>  due  to  him.^ — Febrero  Rtformaaoy  P.  2.  lib.  3. 
oap.  2.  §  2.  num.  98.  PaladoB^  who  makes  thb  quotation,  observes,  that  neither  L.  6. 
tit  17.  lib.  5.;  nor  L.  27.  Ut  21.  lib.  4.  Rec^  (L.  13.  tit.  31.  lib.  11.  Nov.  Rec),  prohibit 
execntion  goinff  against  the  dwelling  house  of  the  noble;  but  L.  61.  tit  4.  lib.  2.  Rec; 
[which  b  not  inserted  in  the  Nw,  Sec]    He  adds,  that  at  no  time  of  the  year  ought 
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lib.  5.  and  L.  27.  tit.  21.  lib.  4.  Rec.  [L.  13.  tit.  31.  lib.  11.  Nor. 
Rec.] 

5lh,  Mares  desiineifor  the  breed  of  horses  of  a  particular  breed 
(caballos  de  casia)^  L.  2.  cap.  6.  and  L.  3.  cap.  4.  tit  17.  lib.  6. 
Rec.*»  [LI.  2  and  3.  tit  29.  lib.  7.  Nov.  Rec.] 

6th,  The  books  of  advocates  and  students,  Cur,  Filip,  §  16. 
num.  8.*^ 

7th,  The  pay  of  military  persons,  L.  3.  tit  27.  P.  3.  [L.  3.  tit  27. 
P.  3.] 

8th,  Beds,  wearing  apparel,  and  other  things  necessary  for  daily 
use,^^  Cur.  Filip,  §  16.  num.  19. 

9th,  Foreign  ships,  or  ships  from  foreign  parts,**  with  merchandise, 
unless  the  debtors  should  point  them  out  to  be  levied  on,  L.  12.  tit. 
17.  lib.  5.  Rec.  [L.  4.  tit  31.  lib.  11.  Nov.  Rec] 

10th,  Things  destined  for  the  public  use,  nor  the  property*^  {pro^ 
piae)  of  the  inhabitants  (vecinos)  cannot  be  taken  in  execution  for 
the  debts  of  the  corporation  {coney  o),  L.  7.  tit  17.  lib.  5.  and  L.  16. 
tit  21.  lib.  4.  Rec.  [L.  1.  tit  30.  lib.  11.  and  L.  2.  tit  20.  lib.  7.  Nov. 
Rec] 

11th,  Execution  may  be  levied  on  the  property  (propriedad)  of 
the  thing  subject  to  a  right  {servidumbre),  L.  8.  tit  32.  P.  3." 

12th,  For  the  debts  contracted  by  the  husband  before  or  during 
marriage,  only  the  fruits  of  the  dotal  property,  which  shall  be  left 
after  having  satisfied  the  burthen  or  charges  (cargas)  of  matrimony, 
may  be  taken  in  execution,  for  the  contrary  would  be  in  prejudice  of 
the  wife,**  Carleval,  tit  3.  disp.  19.  ^  n.  2.  at  9.;  but  if  the  wife  hath 
contracted  the  debt  before  marriage,  the  dotal  property  may  be  taken 
in  execution  in  default  of  paraphernalia  {parafemales)y  and  not  the 
fruits,  which  belong  to  the  husband,  Carlevai,  ibid,  d  n.  9.  al  12. 
If  the  wife  hath  contracted  a  lawful  debt  during  marriage,  execution 

ezecatioii  to  be  letied  on  the  moles,  oxen,  nor  other  beaits  of  the  plonj^h  or  a^ricolture, 
belonging  to  hnsbandmen,  fiirmers,  or  •gricoltarifts  {labradoret)^  L.  25.  tit  21.  lib.  4^ 
LL  5  and  6.  tit  17.  lib.  5.  Rec.;  (L.  15.  tit  31.  lib.  lU  and  L.  6.  Ut  11.  lib.  10.;  LI.  12. 
and  13.  tit.  31.  lib.  11.  No?.  Rec.)  The  Learned  Professor  does  not  notice  the  exceptions 
from  this  exemption  in  respect  to  debts  doe  by  sach  persons  to  the  court,  or  for  taxes; 
sod  for  rent  of  the  land  to  the  proprietor.  See  the  laws  of  the  Not.  Rec  cited,  piurticii^ 
larly  of  tit  31.  lib.  11.  Ijibrador€$  were,  it  will  be  seen,  peculiarly  protected.  The 
exemptions  in  these  and  other  Inws,  in  favor  of  particular  persons,  are  repealed  by  Order 
in  Coaneil,  16th  September,  1822,  Appendix  J.;  which  see. 

»  Not  in  the  Nov.  Rec. 

»  See  Order  in  Council,  16th  September,  1892,  Appendix  J,  making  them  liable; 

SI  See  Order  in  Council,  16th  September,  1822,  Appendix  J. 

»  That  is,  for  debto  doe  to  persons  of  the  country  whence  such  ships  come;  but  pikers, 
if  not  for  debts  contracted  on  account  of  such  ships,  or  of  the  owners,  in  the  porto  they 
come  to? 

^  This  appears  to  mean,  from  reference  to  L.  2.  tit  20,  lib.  7.  Nov.  Rec,  only  the 
bread  or  grain  deposited  in  the  public  granaries:  and  the  other  law  quoted  in  the  text, 
vix.  L.  2.  tit  30.  lib.  11.  Nov.  Rec,  does  not  bear  upon  the  subject 

**  This  is  an  erroneous  qootetion. 

^  Palacio$  refers  to  CarlevaZ,  cited  in  the  text,  for  an  understanding  thereof 

See  Order  in  Council,  16th  September,  1822,  Appendix  K,  containing  provisions  in 
respect  to  the  properly  of  married  women. 
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cannot  go  against  her  dotal  property  {dote^)  in  prejudice  of  the  hus- 
band, Car  leva! J  ibid.  d.  n.  12.  al  19.,  and  much  less  if  the  debt  were 
common  to  both,  because  then  execution  must  be  levied  on  property 
[  307  ]  common  to  both  {bients  comunes),  Carlevaiy  ibid,  ^  n.  19 
aljin. 

The  debtor  who  will  not,  give  security,  or  bail  of  saneamiento, 
ought  to  be  imprisoned  (preso),^  L.  19.  tit.  21.  lib.  4.  Rec.  [L.  12. 
tit.  28.  lib.  11.  Nov.  Rec]  There  are  some  persons  who  enjoy  the 
privilege  of  being  exempt  from  arrest  or  imprisonment  for  debt,*' and 
these  are,  1st,  He  who  should  have  possessed  for  three  whole  years 
twelve  mares  of  a  particular  breed  (de  casta),  L.  2.  c.  4.  tit.  17.  lib. 
6.  Rec.  [L.  2.  tit.  20.  lib.  7.  Nov.  Rec] 

2d,  The  attorneys  of  towns  {pueblos)  who  are  in  the  court,  LL  10. 
and  11.  tit.  7.  lib.  6.  Rec  [L.  5.  tit  8.  lib.  3.  and  L.  8.  tit.  31.  lib.  11. 
Nov.  Rec] 

3d,  Nobles  and  their  descendants,  or  persons  entitled  to  the  privi- 
leges of  nobility  {hijosdalgo),  L.  4.  tit.  2.  lib.  6.  Rec.  [L.  2.  tit.  2.  lib. 
6.  Nov.  Rec,]  provided  the  debt  does  not  proceed  from  crime  or 
quasi  crime,  L.  6.  tit.  2.  lib.  6.  Rec.  [L.  10.  tit.  2.  lib.  6.  Nov.  Rec] 

4th,  Doctors  and  licentiates  of  the  higher  degree  [en  facultad 
mayor),  LL  8  and  9.  tit.  7.  lib.  1.  Rec  [LI.  14  and  15.  tit.  18.  lib.  6. 
Nov.  Rec] 

5th,  Laborers  in  the  time  of  crop  or  harvest,  or  the  labor  of  the 
field,  except  for  debts  to  the  crown,  or  proceeding  from  crime,  LI.  25 
and  26.«»  tit  21.  lib.  4.  Rec  [L.  15.  tit  31.  lib.  11.,  L.  6.  tit  11.  lib. 
10.  Nov.  Rec] 

6th,  A  woman^  (tnuger)  cannot  be  imprisoned  (presa)  for  a  debt 
of  any  nature,  L.  8.  tit.  1.  lib.  5.  Rec.  [L.  3.  tit  5.  lib.  10.  Nov.  Rec] 

§  7.  As  the  end  or  object  of  the  execution  is  to  cause  payment  to 
be  made  to  the  creditor,  it  is  necessary  to  sell  the  property  levied  oa 
at  public  auction;  to  which  effect,  being  real,  three  proclamations  or 
public  outcries  ( pregones)^  innst  be  made  in  twenty-seven  days, 
each  in  nine  days;  being  movable  or  personal,  three  proclamations 
are  made  from  three  to  three  days,  L.  19.  tit  21.  lib.  4.  Rec.  [L.  12. 
tit  28.  lib.  11.  Nov.  Rec] 

The  first  of  these  proclamations  is  made  in  the  place  or  domicile  of 
the  defendant  in  execution  (executado,)  and  all  the  three  in  the  place 
or  court  where  the  trial  is  had,  L.  36.  tit.  4.  lib.  3.  Rec.  [L.  13.  tit 

«  The  law  (L.  12.  tit.  28.  lib.  11.  Nov.  Rec),  cited,  says,  the  writ  of  execution  directs 
execution  to  be  levied  on  personal,  and  in  default,  on  real  property;  the  debtor  givin}^ 
security  for  their  sufficiency  to  satiniy  the  debt  {saneamiento);  and,  in  default  of  such 
security,  orders  the  arrest  and  imprisonment  of  the  debtor,  unless  privileirod  therefrom. 
Palaeio9  observes  to  (his  effect 

^  See  the  limitation  of  this  exemption  to  the  persons  mentioned  in  the  proviso  or  ex* 
ception  contained  in  the  Order  in  Council,  16th  September,  1823,  Appendix  J. 

«  Not  inperted  in  Ao».  Ree,   See  Order  in  Council,  16th  September,  1822,  Appendix  J. 

»  Limited  to  married  women,  by  Order  in  Council,  16th  September,  1822,  Appendix  J. 

»  These  proclamations,  or  pregonea,  were  done  away  willi  in  Trinidad,  by  prodama- 
tion  12tb  May,  1815.    See  Appendix  fib. 
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28.  lib.  11.  Nov.  Rec.;]  and  the  debtor  may  renounce  the  proclama- 
tions and  their  terms.  Cur.  Fiiip.  §  18.  num.  8. 

The  execution  being  made  or  levied,  and  the  term  of  the  procla- 
mations expired,  the  debtor  must  be  cited  to  the  sale  (remate),  in 
order  that  within  three  days  he  may  either  pay  the  debt  or  allege  his 
exceptions,  L.  19.  tit.  21.  Ub.  4.  Rec.  [L.  12.  tit.  28.  lib.  11.  Nov. 
Rec.,]  and  if  the  execution  shall  be  amended  or  extended  (se  mejo- 
Tare)y  or  made  anew  on  other  property,  it  is  necessary  to  cite  again 
the  debtor  to  the  sale  (remaie)  of  it,  Cur.  Filip.  §  19.  num.  4. 

In  the  before  mentioned  term  of  three  days,  the  debtor  must  make 
his  opposition,  alleging  whatever  exceptions  he  may  have;  and  in 
order  to  prove  them,  the  term  of  ten  days  is  granted  him,  which  are 
reckoned  from  the  day  of  opposition,  in  which  he  must  present  his 
documents  (escriiuras),  and  witnesses,  LI.  2.  and  3.  tit.  21.  lib.  4, 
Rec.  [LI.  1  and  2.  tit.  28.  lib.  11.  Nov.  Rec.]  And  it  is  to  be  observed, 
that  against  contracts,  sentences,  and  compromises  (com-  [  308  ] 
promisos),  which  carry  with  them  prompt  execution,  no  exception 
is  admitted,  except  payment  by  the  debtor,  an  agreement  not  to  sue 
or  demand,  an  exception  of  falsehood  or  deceit  {falsedad)^  usury, 
fear,  force,  and  other  lawful  exceptions,  L.  1.  tit.  21.  lib.  4.  Rec.  [L. 
3  tit.  28.  lib.  1 1.  Nov.  Rec]  A  sight,  or  iraslado,  of  the  opposition 
of  the  debtor,  is  given  to  the  creditor,  and  the  term  of  ten  days 
allowed  him  to  produce  or  make  his  proof,  LI.  2.  and  3.  tit  21.  lib. 
4.  Rec.  [LI.  1.  and  2.  tit.  28.  lib.  11.  Nov.  Rec.,]  and  the  said  term 
may  be  prorogued  at  the  instance  of  the  creditor,  by  reason  of  the 
executive  process  being  for  his  benefit.  Cur.  Filip.  §  20.  num.  4. 

Cap.  2.  In  whatever  time  or  stage  of  the  executive  cause,  even 
after  the  sentence  of  sale  {remote)^  provided  that  payment  hath  not 
been  made,  nor  possession  given  of  the  property,  the  opposition  of 
the  third  opposer  {tercero  opositor)^  who  presents  himself  claiming 
the  dominion  of  the  property  levied  on,  or  the  preference  of  the  debt, 
must  be  admitted,  L.  41.  tit  4.  lib.  3.  Rec.  [L.  16.  tit  28.  lib.  11.  Nov* 
Rec.]  provided  this  opposition  be  not  malicious,  directed  to  retard  the 
execution.  Cur.  Filip.  §  26.  num.  5.  With  respect  to  which  we  say, 
1st,  That  the  question  of  dominion  being  clear  (conslando  del  do^ 
minio)j  a  stop  must  be  put  to  the  execution,  Cur.  Filip.  ibid. 
num.  10. 

2d,  That  if  this  third  opposer  should  claim  to  be  anterior  to  the 
person  at  whose  suit  execution  is  made  (execulanie),  and  to  compete 
with  him  the  executive  process,  the  execution  must  be  stayed  or  sus- 
pended until  by  the  ordinary  process  it  be  determined  which  of  the 
two  creditors  ought  to  be  preferred,  as  Carlevaly  tit  3.  disp.  12.  proves, 
and  if  the  opposers  be  many,  the  rules  of  preference  established  or 
laid  down  in  Tit.  11.  cap.  3.  §  2.  lib.  2.  shall  be  observed. 

3d,  That  a  sight  or  IrasladOj  of  the  opposition  of  the  third  person 
is  given  to  the  defendant  in  execution  {execulado)^  and  to  the  plain- 
tiflF  at  whose  suit  it  is  levied,  (execulante);  proof  is  received  if  neces- 
sary, and  the  cause  is  carried  on  between  them  by  the  ordinary 
process,  Cur.  Filip,  ibid.  num.  12. 
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Cap.  3.  The  term  of  citation  having  expired,  if  no  opposition 
should  have  been  made,  or  having  been  made  after  tiie  term  of  it,  the 
judge  without  any  other  citation,  or  delay,  decides  the  cause  of  sale, 
annulling  the  execution,  or  ordering  it  to  proceed  until  sale  take  place, 
and  payment  be  made  to  the  party,  L.  19.  tit.  21.  Ub.  4.  Rec.  [L.  12. 
tit.  28.  lib.  11.  Nov.  Rec.,]  provided  the  creditor  gives  the  security  of 
the  law  of  Toledo;  this  is,  that  in  case  of  the  execution  being  re- 
voked by  the  superior  judge  or  court,  he  will  restore  that  which  he 
received  in  payment,  L.  2.  tit.  21.  lib.  4.  Rec.  [L.  1.  tit  28.  lib.  11. 
Nov.  Recop.] 

§  I.  The  appeal  from  the  sentence  of  sale  (remate),  has  only 
the  devolutive  effect,  and  therefore  it  ought  to  be  executed,  notwith- 
standing such  appeal,  or  any  nullity  whatsoever,  which  shall  be 
[  309  ]  alleged,  except  it  be  notorious,  and  result  from  the  same  pro- 
ceedings, LI.  3.  and  19.  tit.  21.  lib.  4,  Rea  [LI.  2.  and  12.  tit  28.  lib. 
11.  Nov.  Reel 

§  2.  After  the  sentence^*  they  proceed  to  make  the  sale  or  adjudi- 
cation of  the  property;  which  is  sold  at  public  auction  (almoneda) 
to  the  person  offering  the  best  bid  and  terms  (comprador  de  mejor 
postura  y  condicion).  Cur.  Filip.  §  22.  n.  1. 

From  which  principle  it  results,  1st,  That  the  offer  of  the  second 
bidder  being  accepted,  the  first  is  discharged,  and  not  otherwise.  Cur. 
Filip.  ibid.  n.  6. 

2d,  That  when  the  order  conformable  to  justice  and  due  solemnity 
hath  not  been  observed  at  the  public  sale  or  auction,  the  sale  is  re- 
opened and  bids  are  received.  Cur.  Filip.  ibid.  n.  7. 

3d,  That  after  the  sale  is  made  or  closed,  no  bid  is  admitted,  ibid, 
n.  8.,  except  with  respect  to  the  property  of  minors,  or  those  to  whom 
restitution  is  granted,  ibid.  n.  10. 

4th,  That  there  being  no  purchaser,  the  creditor  may  require  that 
the  property  be  delivered  to  him  in  payment,  estimating  it  at  what  it 
might  be  worth,  for  otherwise**  he  is  not  entitled  to  purchase  it,  L.  6. 
tit  27.  P.  3.  Cur.  Filip.  ibid.  n.  23. 

5th,  That  if  fraud,  or  dole  hath  intervened  in  the  sale  of  the  pro- 
perty levied  on,  the  debtor  has  his  action  for  the  restoration  of  it,  on 
returning  or  giving  the  price,  ibid.  n.  21. 

6th,  That  from  the  value  of  the  property,  payment  must  be  made 
of  the  principal  and  costs;  and  not  being  sufficient,  an  execution  or 
oompulsory  order  (mandamiento  de  apremio)^  is  issued  against  the 
debtor,  and  his  bail  of  saneamiento,  ibid.  n.  13.  ' 

In  the  executive  suit,  the  debtor  must  pay  to  the  officer  of  justice 

SI  Add,  of  sale  {remaU),  For  the  due  Dnderstandin^r  of  the  present  regralations  in 
•Trinidad,  in  respect  to  the  forms  of  proceeding  in  civil  suits,  to  the  sale  of  property  under 
execution,  and  to  other  matters  connected  with  the  subject  of  this  book,  the  reader  must 
refer,  in  addition  to  what  has  been  before  stated  in  the  course  of  the  notes  by  the  Trans- 
lator, to  the  Appendix.    See  Q,  R,  Mm,  S,  Cc,  Dd,  Ee,  Ff,  Gjj,  Hh,  li,  Jj,  KIs,  LL 

»  Vide  what  is  said  with  respect  to  the  ability  8f  the  creditor  to  purchase:  6th  Fthr^ 
•d,  p.  3.  lib.  a  2.  §  5.  n.  329.  345,  346,  347;  coijamencing  p.  498. 
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who  shall  execute  the  writ  of  execution,  the  tenth  part  (decima)  of 
the  amount  of  the  debt,  in  places  where  a  custom  should  exist  to  pay 
this  fee,^  L.  7.  tit  21.  lib.  4.  Rec.  [L.  1.  tit  30.  lib.  11.  Nov.  Rec] 
without  being  able  to  exact  others,  L.  12.  tit.  21.  lib.  4.  Rea  [L.  4. 
tit  so.  lib.  11.  Nov.  Rec.]  Upon  which  it  is  to  be  observed,  1st, 
That  the  decjima  or  fee  is  not  due  until  sixty-two  hours  after  the 
execution  hath  been  levied,  L.  30.  tit  21.  lib.  4.  Rec.  [L.  17.  tit  30. 
lib.  11.  Nov.  Rec] 

2d,  That  it  is  not  due  on  debts  to  the  crown  oxjisc,  but  at  the  rate 
of  thirty  maravedis  for  a  thousand,  L.  8.  tit.  21.  lib.  4.  Rec.^  [L.  1. 
tit  30.  lib.  11.  Nov.  Rec. 

3d,  That  the  decima  or  fee  cannot  be  exacted  until  the  creditor  be 
declared  satisfied  and  paid,  L.  7.  tit  21.  and  L.  31.^'  tit  4.  lib.  4.  Rec. 
[U.  14,  15  and  16.  tit  30.  lib.  11.  Nov.  Rec] 

4th,  That  there  is  no  decima  or  fee,  if  the  debtor  shall  pay  [  310  ] 
within  twenty-four  hours  after  the  execution  is  made,  or  shall  deposit 
the  amount,  LI.  21,  22  and  23.  tit.  21.  L.  4.  Rec  [L.  15.  tit  30.  lib. 
11.  Nov.  Rec]  and  he  is  also  in  this  case  discharged  or  relieved  from 
the  costs  of  the  escribano,  L.  22.  tit.  21.  lib.  4.  Rec. 

5th,  Tliat  if  any  dispute  should  arise  whether  the  debtor  had  paid 
or  not  within  the  twenty-four  hours,  and  the  hour  should  not  have 
been  noted  by  the  escribano,  the  latter  must  pay  the  costs. 

»  The  fees  of  the  sheriff  or  marshal  (alguatU  nutyor),  are  regulated  in  Trinidad  bj 
docket. 

M  Thb  kw  is  not  inserted  in  Nov.  Rec 

ss  Not  inserted  in  JVbo,  Ree.  Palaciog  says,  it  shoald  be  L.  31.  tit  4.  lib.  3.  Rec.  (L. 
7.  tit.  30.  lib.  11.  Nov.  Rec.):  which  law  says,  in  addition  to  the  text,  the  decima  shall  not 
be  paid  if  the  parties  agree  or  arrange  the  suit 
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TITLE  XL 

OF  CRIMINAL  TRIALS  OR  PROSECUTIONS. 

Cap.  L  Having  already  explained  the  mode  of  proceeding  in  civil 
suits  it  now  only  remains'  for  us  to  expound  what  particularly  and 
differently  belongs  to  criminal  trials;  wherefore  we  shall  take  care 
not  to  repeat  any  of  those  things  which  they  have  in  common,  and 
which  therefore  are  already  treated  of. 

A  criminal  trial  is  that  in  which  the  cognisance  and  punishment  of 
a  crime  committed  are  treated  of. 

The  proceeding  to  the  punishment  and  investigation  of  crimes  is, 
either  by  accusation  of  the  party,  or  by  inquisition  {pesquisa)  arising 
from  denunciation,  or  from  the  office  of  the  judge  {depropio  oficio), 
L.  6.  lit  1.  lib.  8.  Rec.  [L.  2.  tit.  34.  lib.  12.  Nov.  Rec] 

S  L  Accusationis  the  charge  which  one  man  prefers  against  another 
before  the  judge,  charging  an  offence  which  he  alleges  the  accused 
hath  committed,  and  praying  the  infliction  on  him  of  punishment  for 
it,  L.  1.  tit.  L  P.  7.  [L.  1.  tit.  1.  P.  7.]  It  is  considered  with  reference 
to  the  following  axioms:  1st,  That  only  they  can  accuse  who  have  a 
motive  or  an  interest  (entienden)  in  the  accusation;  those  who  can' 
strike  terror  (aierrar)  into  the  delinquent;  those  who  by  accusing, 
do  not  act  against  piety,  and  those  who  are  in  no  manner  of  suspicious 
character  (sospechosos.) 

2d,  That  all  can  be  accused  who  are  capable  of  offending  and  suf- 
fering punishment. 

[  311  ]  3d,  That  the  calumnious  or  false  accusation  does  not  re- 
main unpunished. 

From  the  first  principle  it  is  inferred,  1st,  That  a  woman*  cannot 
accuse,  nor  a  minor  of  fourteen  years  of  age,  nor  a  person  of  bad 
character,  nor  the  perjured,  nor  one  bribed  or  suborned  (cohechado); 
he  who  has  two  accusations  pending  cannot  in  the  mean  time  prefer 
a  third,  nor  can  a  person  of  very  great  poverty  accuse,  nor  the  accom- 
plice in  the  crime,  nor  can  a  relation  or  servant  accuse  a  relation  in 
the  line  of  ascendants,'  or  being  a  brother,  unless  it  were  for  the  crime 

>  Od  the  ooDtrary,  those  who  cannot  strike  or  caote  terror,  tayt,  PaJaeioi;  and  tbtt 
one  of  the  reasons  assigned  by  Oreg,  Lop.^  GI.  5.  L.  2.  tit  1.  P.  7.  for  a  judge  being  pro- 
hibited to  be  an  accuser,  is,  because  he  might  produce  this  efiect  on  the  accused.  A  bdUt 
reason  for  such  exclusion  is,  that  the  judge  ought  not  to  be  the  accuser.  The  learned 
Professor  also  obsenres,  that  the  language  of  tlie  law  is,  every  person  may  be  an  accoier 
who  is  not  prohibited  by  the  laws,  L.  2.  tit  I.  P.  7.  For  information  as  to  the  constitotioa 
of  the  criminal  courts,  and  the  mode  of  proceeding  in  criminal  trials,  in  Trinidad,  t^ 
reader  is  referred  to  the  Appendix  F.  ^ 

>  A  woman,  observes  Palacio$,  may  accuse  for  the  murder  of  her  husband,  as  abo  Um 
husband  for  the  murder  of  his  wife,  L.  14.  tit  8.  P.  7. 

*  Or  descendants,  adds  PtUaeioi, 
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of  high  treason  {bBsse  majestatis)^  or  for  a  crime  committed  against 
their  relations  in  the  fourth  degree,  fathers-in-law,  sons-in-law,  or 
step-brothers,  L.  2.  tit  1.  P.  7.  [L.  2.  tit.  1.  P.  7.] 

2d,  Neither  can 'he  accuse  who  has  another  accusation  pending 
against  him^  until  his  trial  be  concluded,  unless  it  be  for  a  crime 
against  his  person,  or  that  of  any  of  those  relations  in  the  degree  we 
have  mentioned;  but  if  he  should  be  condemned  to  perpetual  banish- 
ment, he  can  at  no  time  accuse  another,  unless  for  an  offence  against 
his  relations,'  which  his  accuser  hath  committed,*  L.  4.  tit.  1.  P.  7.  [L. 

4.  tit.  1.  P.  7.] 

3d,  That  no  judge  can  accuse,  but  may  give  information  to  the 
king  of  offences  committed  in  the  places  of  his  jurisdiction,  LI.  2.  and 

5.  tit.  1.  P.  7.  [LI.  2.  and  5.  tit.  1.  P.  7.] 

4ih,  That  when  several  accuse  a  person  of  the  same  crime,  the 
judge  ought  to  select  from  the  accusers  him  whom  he  understands  to 
proceed  with  the  best  intention,  L.  13.  tit.  1.  P.  7.  [L.  13.  Jit.  1.  P.  7.] 

5th,  That  any  one  may  accuse  or  charge  with  respect  to  a  crime 
committed  against  his  person,  or  to  the  injury  of  another,  except  the 
crime  of  adultery,  not  having  the  consent  of  the  husband,  L.  2.  tit.  19. 
lib.  8.  Rec.  [L.  4.  tit.  26.  lib.  12.  Nov.  Rec.] 

From  the  second  axiom  it  follows, 

1st,  That  persons  deceased  cannot  be  accused,  unless  it  be  for  the 
crime  of  high  treason,  or  against  the  public,  or  of  heresy,  or  for  having 
misapplied  the  property  of  the  crown,'  L.  7.  tit.  1.  P.  7.  [L.  7.  tit.  1. 
P.  7.] 

2d,  That  also  every  judge  who  may  have  aggrieved*  a  party 
Jwxmsed  before  him,  may  be  accused  even  after  death;  also  the  sacn- 
Jegious  thief,  and  the  woman  who  attempts  the  death  of  her  husband,' 
bwjanse  all  these  ought,  by  reason  of  their  crimes,  to  suffer  in  their 
property  the  punishment  which  cannot  be  inflicted  on  their  bodies, 
L.8.  tit.  1.  P.  7.  [L.  8.  tit.  1.  P.  7.] 

3d,  Persons  under  fourteen  years  of  age  cannot  be  ac-  [  312  ] 
cused,^*»  unless  for  crimes  of  blood,  death,  theft,  and  others  of  a  like 
nature,  being  above  ten  years  and  a  half  old,  in  which  last  case  the 

*  A  persoD,  mys  PaUeios,  referrinff  to  L.  4.  tit  1.  P.  7.;  ond  Cfreg,  Lop^  61.  theranpon, 
vho  bai  an  accosation  pending  against  him,  cannot  accuse  another  of  a  orime  of  km 
or  eqoal  decree  to  that  of  which  himself  i«  accused. 

*  Or  against  himself,  adds  PaUieioi. 

'  This  exception  does  not  appear  to  be,  to  the  extent,  or  in  the  manner  pnt  in  the  text, 
mpported  by  the  law  of  the  7th  Part,  referred  to;  which  would  only  seem  to  permit  the 
■cciuaUon,  when  the  sentence  for  banishment  was  temporary,  and  not  perpetnal;  and 
then  without  any  qualification  or  limitation  as  to  persons  against  whom  the  offence  might 
be  committed. 

^  This  seems  to  apply  only  to  persons  charged  with  the  administration,  receipt,  custody, 
,  Ac  of  property  of  the  crown. 

*  Bx.  gr.  through  bribery,  A.c 

*  A  trial  commenced  against  a  wife,  under  such  a  charge,  who  maj  happen  to  die 
daring  its  progress,  may  be  concluded,  and  sentence  given,  declaring  her  in&mous  in  case 
the  offence  be  proved— Paiactot,  referring  to  L.  8.  tit  1.  P.  7.,  cited  in  the  text 

'*  The  offences,  observes  PoUicio$t  referring  to  !«.  9.  tit  1.  P.  7.,  of  which  persoop  Q»der 
NVtaen  eannol  be  aoeosed,  ire  those  relatbf  to  carnal  eioesses  {tU  ImMmrim), 
Vol.  L— 44 
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puuishment  must  be  lessened  with  respect  to  them,  L.  9.  tit.  1.  L.  17. 
tit.  14.  and  L.  8.  tit.  31.  P.  7.  [L.  9.  tit.  1.  L.  17.  tit,  14.  and  L.  8.  tit. 
31.  P.  7.] 

4th,  Nor  madmen,  &c.,  L.  9.  tit.  1.  P.  7.  [L.  9.  tit.  I.  P.  7.] 

5th,  Neither  can  judges,  while  in  office,  be  accused,  except  for  a 
crime  committed  by  reason  of  their  station  or  employment,  L.  11.  tit. 
l.P.  7.  [L.  11.  tit.  I.P.7.] 

6th,  Nor  can  any  one  who  has  once  been  accused  be  a  second 
time  accused  of  the  same  offence  of  which  he  hath  been  acquitted, 
except  in  the  second  accusation  it  be  proved  that  the  first  was  carried 
on  with  fraud  or  deceit  (dolo);  or  the  first  having  been  prosecuted  by 
a  stranger,  the  second  should  be  preferred  by  a  relation,  who  proves 
that  he  was  ignorant  of  the  first,  L.  12  tit.  1.  P.  7.  [L.  12.  tit.  1.  P.  7.] 

From  the  third  principle  it  is  inferred, 

1st,  That  the  accusation  ought  to  be  made  in  writing,  setting  forth 
the  name  of  the  accuser,  that  of  the  accused,  that  of  the  judge  before 
whom  the  accusation  is  preferred,  specifying  the  crime,  the  place, 
year,  and  month  in  which  it  was  committed;  and  the  judge  must 
inscribe  the  day  on  which  he  receives  it,  and  make  the  accuser  take 
the  oath  of  calumny,"  L.  14.  tit.  1.  P.  7.  [L.  14.  tit  1.  P.  7.] 

2d,  That  he  who  shall  accuse  through  cahimny  or  falsely,  ought 
to  suffer  the  punishment"  of  the  accused,  L.  26.  tit  1.  P.  7.  f  L.  26. 
tit  1.  P.  7.]  But  there  are  certain  persons  in  whom,  although  they 
may  not  prove  the  accusation,  it  can  only  be  considered  presumptive, 
and  not  evident  calumny;  for  which  reason  our  laws  exempt  thera 
from  this  punishment.  Such  are,*^  1st,  The  guardian  "  of  an  orphan. 
2d,  He  who  accuses  one  of  being  a  false  coiner.  3d,  The  heir  who 
follows  up  the  accusation  which  the  testator  announced  in  his  life- 
time** against  a  determinate  pei*son  for  having  attempted  his  death. 
4th,  He  who  accuses  with  respect  to  an  act  committed  against  him- 
self. 5ih,  He  who  accuses  on  account  of  the  death  of  his  relations  in 
the  fourth  degree.  6th,  And  the  husband  and  wife  on  account  of  the 
death  of  each  other,  LI.  6.  20,  21,  and  26.  tit  1.  P.  7.  [LI.  6.  20,  21, 
and  26.  lit  l.  P.  7.] 

From  the  fourth  principle  we  deduce,  1st,  That  the  judge  of  the 
place  where  the  accused  committed  the  offence,  or  of  that  where  he 
diall  be  accused,  is  the  competent  judge,  when  once  submission  shall 
be  made  to  his  jurisdiction  by  the  medium  of  contestation,  or  the  judge 
of  the  domicile  of  the  accused,  or  of  the  place  where  he  shall  have 
the  greater  part  of  his  property,  L.  15.  tit  1.  P.  7.  [L.  15.  tit.  1.  P.  7.] 

*i  And  the  accused  bcin?  cited,  the  accusation  is  passed  to  him:  and  twenty  dajs 
•Howrd  him  to  answer.     Vide  L.  i4.  tit  I.  P.  7.,  quoted  in  the  text 

it  Vide  persons  excepted  by  t\  e  Ihw.     Vide  relations,  &.c 

IS  Such  persons,  says  Pttaeiott  arc  excused  from  the  punishment  of  presum|itiTc' 
•■lumny,  which  is,  when  the  accuser  does  not  prove  the  accusation;  but  not  from  the 
punishment  of  evident  calumny,  which  is,  when  it  is  proved  that  he  made  it  maliriounly. 
Ho  reflrs  to  Greg.  lop.  Gl  5.,  L.  6.  tit  :^.  P.  7.,  cited;  and  to  Cvrta  Filip^  p.  3.  f  8. 

M  Unless  he  be  proved  to  have  accused  through  mnlice.     Vide  L.  6.  tit  1.  P.  7. 

»  Or  mentions  in  his  will,  L.  21.  Ut  1.  P.  7.     Vide  the  law. 
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2d,  That  if  the  same  person  hath  commitied  two  crimes,  the  judge 
who  first  takes  cognisance  ought  to  substantiate  or  establish  the  cause, 
and  afterwards  transmit  it  to  the  other  who  demands  it,  Cur.  Filip. 
P.  3.  §  4.  n.  6. 

3d,  ITiat  if  the  judge  in  whose  jurisdiction  the  crime  was  commit- 
ted, should  demand  the  accused  from  the  judge  of  his  domicile,  [313] 
although  the  latter  may  have  previous  cognisance  of  the  cause.  (/?rc- 
venga  en  la  cavsa),  he  ought  to  hand  the  accused  over,  unless  he  is 
liable  to  corporal  punishment,  or  being  so,  if  the  proceeding  should 
be  by  accusation,  Ctir.  Filip.  ibid. 

4th,  That  the  alcaldes  of  the  court  {de  corte)  being  supreme  crimi- 
nal judges,  are  in  no  case  obliged  to  hand  over  or  give  up  the  accused. 
Cur.  Filip.  ibid.  n.  7. 

5th,  We  say  the  same  of  the  alcaldes  del  crimen  in  the  chanceries 
and  audiences  in  respect  to  the  cases  de  corte  enumerated  in  Cur. 
Filip.  ibid. 

The  accusation  being  preferred  before  a  competent  judge,  he  ought 
to  cite  the  accused  to  appear  or  answer  within  twenty  days,  giving 
him  a  copy  or  irasladoof  the  accusation,  L.  14.  tit.  1.  P.  7.  [L.  14.  tit. 
1.  P.  7.]  and  in  this  term  admit  him  to  allege  exceptions,*^  L.  16.  tit. 
1.  P.  7.  [L.  16.  tit.  1.  P,  7.]  From  thenceforward  neither  the  accuser 
nor  accused  can  desist  from  the  criminal  prosecution."  L.  17.  tit.  1.  P. 
7.  [L.  17.  tit  1.  P.  7.]  The  accusation  may  be  abandoned  with  the 
permission  of  the  judge  within  thirty  days  after  being  preferred;  and 
this  may  be  always  granted,  provided  no  fraud  or  deceit  is  discovered 
in  the  accusation,  or  except  in  the  six  cases  expressed  by  L.  19.  tit  1. 
P.  7.  [L.  19.  tit.  1.  P.  7.] 

The  accusation  is  at  an  end- by  the  death  of  the  accuser,*'  or  the 
accused,  except  it  be  with  respect  to  crimes,  which  may  be  prosecuted 
against  persons  deceased,*'  L.  23.  tit  1.  P.  7.  [L.  23.  tit.  1.  P.  7.]  and 
in  the  cases  expressed  in  L.  24.  and  25.  **  tit  1.  P.  7.  [LI.  24.  and  25. 
tit  1.  P.  7.] 

Cap.  1.  The  proceeding  in  the  inquiry  or  investigation  of  a  crime 
may  be  also  by  the  mere  denunciation  of  the  party  which  any  one 
may  prefer,  without  being  obliged  to  prove  it  before  a  competent 
judge,  unless  the  delator  bind  himself  to  do  so,  or  the  judge  should 


>*  Dilatory  exceptions  before  contestation  or  answer.  Vide  the  law  quoted,  and  note  1. 
Greg,  Lop^  thereon. 

>7  In  %ny  stag^e  of  the  trial  before  sentence,  the  accuser  may  compound  with  the  ae- 
eased  in  criminal  cases  where  tiic  punishment  is  corporal,  except  in  that  of  adultery, 
(which  at  present  may  be  said  not  to  entail  corporal  punishment),  L.  22.  tit.  1 .  P.  7.  But 
this  does  not  prevent  Uie  jod^e  from  proceeding  in  virtue  of  his  office,  in  the  like  trial,  until 
impofing  the  corporal  punishment  which  the  offence  shall  deserve,  L.  10.  tit  24.  lib.  8. 
Recj  (L.  4.  tit  40.  lib.  12.  Nov.  Rec.)— Pa^cios. 

t®  Heirs,  if  accusers,  are  not  obliged  after  his  death,  to  prosecute,  but  they  may  do  so* 
Fi<ieL.23.tit  1.  P.  7. 

>•  Or  rather  their  property. 

•0  As  to  the  pecuniary  penalty,  the  trial  may  be  carried  on  against  the  heirs  of  the  ac 
cosed,  even  after  his  death,  i(  in  his  life-time,  he  had  contested  or  answered  the  demand. 
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know  that  he  proceeds  maliciously,  L.  27.  tit  1.  P.  7.  [L.  27.  tit  1. 
P.  7.] 

The  fiscal  cannot  prefer  this  delation  without  having  information  of 
\he  crime  in  scriptis,  L.  3.  tit  15.  lib.  2.  Rec.,'^  [L.  11.  tit  13.  lib,  4. 
Nov.  Rec.]  except  upon  notorious  facts;  and,  in  this  case,  the  delator 
must  give  securitv  at  the  will  of  the  judge  to  prosecute  to  conclusion 
[  314  ]  the  delation,  L.  40.  tit  1.  P.  7.^  [L.  40.  tit  1 .  P.  7.1  Then  the 
judge  proceeds  to  make  the  inquest  of  the  crime,  which  is  called /?«- 
quisay  L.  27.  tit.  1.  P.  7.  [L.  27.  tit  1.  P.  7.] 

§  1.  This  inquest  (pesquisa)  may  be  executed  by  virtue  of  ofSce, 
not  only  in  the  five  cases  which  L.  28.  tit.  1.  P.  7.  [L.  28.  tit  1.  P.  7.] 
points  out,  but  also  with  respect  to  any  other  crime  committed  in  the 
jurisdiction  of  the  judge,  LI.  1.  5.  and  6.  tit  1.  lib.  8.  Rec  ;[L1. 6.  and 
7.  tit  34.  and  L.  1.  tit  4.  and  L.  2.  tit  34.  lib.  12.  Nov.  Rec]  if  the 
crime  were  perpetrated  out  of  the  ordinary  jurisdiction,  the  inquest  be- 
ing made,  the  process  is  sent  to  H.  M.,  L.  1 .  tit.  1 .  lib.  8.  Rec.  [L.  7. 
tit  34.  lib.  12.  Nov.  Rec] 

Crimes  which  are  not  subject  to  inquest  are,  1st,  Verbal  or  slan- 
derous injuries  of  little  weight  {palabras  livtanas)y  although  they  be 
of  the  grave  kind  {graves)^  if  the  party  does  not  complain  of  them, 
L.  4.  tit  10.  lib.  8.  Rec  [L.  3.  tit.  25.  lib,  12.  Nov.  Rec] 

2d,  Gamuig,  after  the  expiration  of  two  months,  L.  10.  tit  7.  lib.  8. 
Rec.  [L.  9.  tit  23.  lib.  12.  Nov.  Rec] 

3d,  Bad,  or  fraudulent  tithe-gatherers,  {dezmeros)y  L.  5.  tit  5.  lib. 
1.  Rec  [L.  4.  tit  6.  lib.  1.  Nov.  Rec] 

§  2.  There  are  two  sorts  of  inquest.  One  particular,  and  the  other 
general;  the  general  inquest  is  that  by  which  a  general  inquisition  is 
made  of  all  crimes,  without  particularising  either  the  crime  or  tlie 
delinquent.  The  particular  is,  that  which  is  directed  to  a  specific 
crime  and  delinquent,  Cur.  Filip.  p.  3.  §  10.  n.  2.  The  first  is  pro- 
hibited, unless  it  be  by  royal  order  or  provision,**  L.  3.  tit.  1.  lib.  8. 
Rec.  [L.  3.  tit  34.  lib.  12.  Nov.  Rec];  but  if  it  be  so  made,  no  ac- 
count ought  to  be  given  to  the  parties  of  what  hath  been^one,  unless 
the  inquest  be  directed  against  particular  acts  of  persons;  in  which 
case,  the  answer  of  the  witnesses  may  be  shown  to  them  for  their 
defence,  L.  4.  tit'l.  lib.  ft.  Rec.  [L.  1.  tit  34.  lib.  12.  Nov.  Rec];  nor 
must  the  ordinary  judges  execute  it  in  person,  L.  11.  tit  1.  lib.  8. 


81  This  should  be  L.  3.  tit  13.  lib.  2.  Rec;  (L.  1.  tit.  33.  lib.  12.  Nor.  Rec.):  as  noticed 
by  Palacioi;  which,  ho  ohserres,  docs  not  set  forth  what  is  stated  by  the  text  The  law 
states,  that  the  fiscal  shall  not  accuse  or  prosecute,  nor  enter  a  civil  suit  in  the  nsme  of 
the  kinsf,  unless  he  furnish  to  the  oidors  or  judges  the  name  of  the  informer  (dehior)^ 
whose  declaration  or  information  shall  be  taken  in  writing  before  the  public  eseribano. 
Vide  this  law. 

»  This  quotation  is  erroneous.  Palacios  says,  it  should  be  L.  4.  tit  13.  lib.  2,  Rec:  (L. 
9.  tit  33.  lib.  12.  Nov.  Rec.) 

tt  Palaeioa  says*  there  are  inquests  which  are  general  in  respect  to  persons,  and  special 
in  respect  to  crimes;  that  such  inquests  are  not  prohibited,  but  are  very  fVequent;  and 
that  every  judge  may  take  or  make  them  in  virtue  of  his  office;  for  that,  otherwise, 
fences  could  not  be  established.    The  learned  Professor  cites  Cur.  Filip.^  p.  3.  §  10. 
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Rec.^  [L.  8.  tit  34.  lib.  12.  Nov.  Rec]  But  the  particular  inquest 
must  be  made  on  hearing  the  party,  giving  him  a  copy  of  the  process, 
and  proceeding  siunmarily,  L.  1.  tit.  1.  lib.  8.  Rec.  [L.  8.  tit  34.  lib. 
12.  Nov.  Rec] 

The  judge  of  inquiry  (pesquisidor)  being  a  commissioned  judge, 
it  follows, 

Ist,  That  he  ought  to  possess  the  qualities  required  by  LI.  8.  and 
9.  tit  17.  P.  3.  [LI.  8.  and  9.  tit.  17.  P.  3.] 

2d,  That  no  one  can  excuse  himself,  on  pain  of  one  hundred  mara- 
vedis.  unless  on  account  of  sickness,  enmity,  or  suits,  L.  (j.  tit.  17.  P. 
3.  [L.  6.  tit  17.  P.  3.] 

3d,  That  not  fulfilling  his  duty  properly  and  faithfully,  he  may 
suffer  the  penalty  taUonis^  L.  12.  tit  17.  P.  3.  [L.  12.  tit  17.  P.  7.] 

4th,  That  the  judge  of  inquiry  against  a  mayor  (corregidor),  can- 
not act  as  such  in  the  place  where  the  latter  presides,  until  after  the 
expiration  of  a  year,  L.  6.  tit  7.  lib.  3.  Rec  [L,  16.  tit  13.  lib.  7.  Nov. 
Rec] 

'  §  3.  The  king,  or  the  council  in  his  name,  may  appoint  a  judge  of 
inquiry  (Juez  perqxdaidor)  at  the  instance  of  the  party,  or  on  his  own 
authority,  who  must,  1st,  Swear  before  receiving  the  appointment 
what  is  contained  in  the  laws  of  the  Ordenamiento  de  JilcalUj  [  315  ] 
and  expressed  in  L.  7.  tit  1.  lib.  8.  Rec  [L.  11.  tit  34.  lib.  12.  Nov. 
Rec] 

2d,  He  ought  to  set  out  within  three  days,  it  being  at  the  instance 
of  the  party,  and  not  doing  so,  recourse  may  be  had  to  the  fiscal  to 
compel  him  to  do  it,  L.  la  tit  1.  lib.  8.  Rec.  [Nota  2.  tit  34.  lib.  12. 
Nov.  Rec] 

3d,  The  judge  of  inquiry  must  go  at  the  cost  of  the  party  who 
prays  the  inquest,  L.  5.  tit  5.  lib.  3.  Rec  [LI.  5.  tit  11.  lib.  7.  and  6. 
tit  34.  lib.  12.  Nov.  Rec],  and  if  it  were  through  the  negligence  of 
the  ordinary  judge,  it  must  be  at  the  cost  of  the  latter,**  LI.  2.  and  8. 
tit  1.  lib.  a  Rec  [LI.  5.  and  10.  tit.  34.  lib.  12.  Nov.  Rec],  he  re- 
maining suspended  from  oflSce.*®  4th,  The  proceedings  of  these  com- 
missioned judges  must  not  depart  from  the  rule  of  the  ordinary  judge 
of  inquest,  which  is  explained  in  Cur,  Filip.  §  10.  P.  3. 

5th,  Not  more  than  one  proceeding  must  be  made,  although  there 
be  several  delinquents,  L.  12.  tit  1.  lib.  8.  Rec  [L.  9.  tit  34.  lib.  12. 
Nov.  Rec] 

6th,  The  commission  being  completed,  a  irasladoy  or  copy  of  its 


^  PdlmeioM  obserres,  that  the  law  cited  enjoins  the  cnntmry;  that  is,  tliat  the  judges 
must  exccote  the  duty  in  person.     Vide  L.  8.  tit  34.  lib.  19.  Nov.  Rec 

^  Palaeio§  adds,  if  the  judf^e  shall  not  be  culpable,  at  the  cost  of  tliose  who  are  guilty; 
and  if  tliese  should  not  be  found,  at  the  cost  of  the  corporation  or  town  funds  {proprieti^ 
and  if  there  should  be  no  such  funds,  at  the  cost  of  those  who  are  aocustomed  to  pay  in 
all  things  which  are  for  the  good  of  the  town  or  place:  he  refers  to  L.  5.  tit  5.  lib.  3.,  and 
L.  8.  tit  1.  lib.  8.  Rec^  (L.  3.  tit.  1 1.  lib.  7.,  and  6.  and  10.  tit  34.  lib.  13.  Nov.  Rec.) 

^  Tliis  would  seem  in  regard  to  tlie  particular  case.  Vide  L.  5.  tit  31  lib.  13.  Nov* 
Rec,  ad  Jin, 
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sentences^  must  be  given  to  the  ordinary  judges,  or  the  judges  of 
residencia^  as  to  what  respects  those  absent  from  their  jurisdiction, 
L.  9.  tit.  1.  lib.  S.  Rec.  [L.  12.  tit.  34.  hb.  12.  Nov.  Rec] 

7th,  No  commissioned  judge  can  pronounce  sentence  against  a 
person  of  distinction  (grande)  without  the  advice  (consulla)  of  the 
council,  L  33.  tit.  6.  lib.  2.  Rec.  [L.  19.  tit.  1.  lib.  6.  Nov.  R^.] 

8th,  The  judges  commissioned  by  the  council  must  give  an  account 
within  twenty  days  of  their  conmiission,  ^ut.  2.  tit.  1.  lib.  8.  Rec.,^ 
and  the  escribanos  who  go  to  the  inquest  are  bound  to  deliver  the  pro- 
cesses, within  two  months,  to  the  escribano  of  the  council  which  shall 
have  despatched  them,  under  a  penalty  of  three  thousand  maravedis^ 
and  a  year's  suspension  from  office;  a  traslado  or  copy  of  which,  if 
it  should  be  prayed  for  by  the  parties,  is  extracted  or  made  by  the 
escribano  of  the  cause  without  delay,  LI.  10.  and  17.  tit  1,  lib.  8.  Rec. 
[L.  13.  tit.  34.  lib.  12.  Nov.  Rec] 

9th,  The  ordinary  judges  can  only  appoint  (comisionar)  the 
inquest  in  grave  cases,  L.  8.  tit.  1.  Ub.  8.  Rea  [L.  10.  tit.  34.  lib.  12. 
Nov.  Rec.,]  and  even  this  within  their  jurisdiction,  also  as  alcaldes 
del  crimen  of  the  audiences  they  cannot  send  judges  of  inquiry 
beyond  the  five  leagues,  L.  4.  tit.  7.  lib.  8.  Rec.**  [L.  3.  tit.  23.  Hb. 
12.  Nov.  Rec] 

Cap.  3.  In  order  to  provide  that  no  criminal  shall  remain  un- 
punished for  his  oflfence,  the  judge  must  take  care  that  the  delinquent 
be  imprisoned  or  secured  (preso)  in  the  best  way  possible;  to  this 
end  prisons  are  established  in  the  towns  of  their  jurisdiction,  which 
belong  {son  privaiivas)  to  the  king,  his  magistrates,  and  those  to 
whom  the  sovereign  gives  permission  to  have  them  under  pain  of 
death,»  L.  15.  tit  29.  Part  7.  [L.  15.  tit  29.  P.  7.] 

[  316  ]  Thus,  therefore,  in  order  to  imprison  a  delinquent,  it  is 
necessary  to  have  in  consideration  the  gravity  of  the  offence,  and 
the  quaUty  or  rank  of  the  offender.  Wherefore,  1st,  The  imprison- 
ment ought  to  be  executed  by  the  judge,  or  those  commissioned 
by  him,  on  a  previous  information  of  the  crime,  except  when 
done  or  directed  on  the  commission  of  the  offence  itself  (m  ^«- 
granti  delicto). 

2d,  That  with  respect  to  certain  persons,  and  for  certain  offences, 
the  imprisonment  is  excused  or  moderated. 

From  the  first  principle  it  follows, 

Ist,  That  if  on  a  summary  information  received,  there  results 
any  presumption  or  proof  of  an  offence,  the  judge  proceeds  imme- 
diately to  the  apprehension  or  arrest  of  the  accused,**  L,  1.  tit.  29.  P. 

S7  Not  inserted  in  the  iVov  Ree. 

»  PaUeioB  olMenes,  that  this  ahonld  be  L.  4.  tit  7.  lib.  2.  Rec;  (L.  7.  tit  14.  lib.  5. 
Nov.  Rec.) 

>>  But  private  individuals  may  have  stocks  in  their  houses,  &c,  to  confine  slaves,  Slc^ 
to  restrain  them  from  absconding.     Vide  L.  15.  tit.  29.  P.  7.  ad  Jin, 

^  Vide  Notes, 'Gre^.  Lopez  on  this  law.  The  word  prinon  is  used  in  the  text,  which 
maj  mean  actual  imprisonment,  or  a  mere  arrest;  in  the  last  sense  it  is  ^iven  in  the 
translation;  and  in  this  sense  it  appears  to  be  used  in  L.  1.  tit  29.  P.  7.    FmUeio$t  (nna 
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7.  [L.  1.  tit,  29.  P.  7.;]  and  if  the  accused  should  be  out  of  his 
jurisdiction,  although  it  be  in  districts  of  peculiar  doniiuiou  (senorio)^ 
he  ought  to  send  to  demand  him  from  the  judge  in  whose  jurisdic- 
tion he  may  be,  accompanying  his  demand  with  a  warrant  (curia 
requisUoria)y  setting  ioxih  {que  jitslijique)  ihQ  offence;  and  being 
a  commissioned  judge,  his  commission  ought  to  be  inserted  in  the 
warrant,  Cur,  FHip,  P.  3.  §  11.  n.  7.  and  8.;  and  even  if  there  be 
a  cause  pending  against  him  before  the  judge  in  whose  jurisdiction 
he  shall  be  found,  and  there  is  evidence  of  his  escape,  the  latter 
may  remand  him  without  such  warrant,  L.  18.  tit.  1.  P.  7.  [L.  18. 
tit.  1.  P.  7.] 

2d,  That  any  one  required  by  the  judge  of  the  cause,  is  bound  to 
deUver  up  the  accused,  L.  2.  tit.  16.  lib.  8.  Rec.  [L,  5.  tit.  18.  lib.  12. 
Nov.  Rec] 

3d,  That  justices,  as  well  ecclesiastic  as  secular,  and  others, 
together  with  any  inhabitant,  are  bound  to  afford  assistance  to 
apprehend  the  accused  whenever  the  judge  may  demand  it.  Cur. 
Filip.V.  3.  §  11.  n.  9. 

4th,  That  no  one  of  his  own  authority  may  apprehend  the 
delinquent  after  any  time  has  elapsed  from  the  execution  of  the 
crime,  except  in  the  cases  mentioned  in  L.  2.  tit.  29.  P.  7.  [L.  2.  tit. 
29.  P.  7,]  presenting  him  to  the  judge  within  twenty-four  hours, 
Chreg.  Lop.  ibid.  gl.  1  and  5. 

5th,  That  the  alguazil  cannot  apprehend  the  delinquent  without 
the  order  of  the  judge,  except  he  be  found  in  flagranti  delicto; 
in  which  case  he  is  obliged  to  present  the  offender  to  the  judge, 
before  lodging  him  in  jail,^*  L.  7.  tit.  23.  lib.  4.  Rec.  [L.  4.  tit.  33.  lib. 
5.  Nov.  Rec] 

6ih,  The  inferior  judge  may  also  apprehend,  in  flagranti  delictOy 
the  delinquent  over  whom  he  has  not  jurisdiction,  and  transmit  him 
to  his  judge,  Cur.  Fi/ip.  part  3.  §  11.  num.  4  and  5. 

On  the  second  principle  it  is  established,  1st,  That  the  noble  can- 
not be  committed  to  the  same  prison  as  the  plebeian,  LI.  4.  and  6.  tit. 
29.  P.  7.;  L.  11.  tit.  2.  lib.  6.  Rec  [L.  11.  tit.  2.  lib.  6.  Nov.  Rec  LI. 
4.  6.  tit.  29.  P.  7.] 

2d,  That  women  must  have  a  separate  prison  from  men;  [  317  ] 
and  being  of  quality  must  not  be  impiisoned  in  a  public  prison, 
except  for  a  grave  or  serious  crime:  so  that  whenever  they  can  be 

■D  ob^erTation  on.  tlib  part  of  the  text,  woaM  eeem  to  view  it  in  the  first  scnM.  He 
Myt,  every  presumption  doee  not  appear  to  mc  sufficient  to  proceed  to  so  important  an 
act  as  that  **tle  una  jnition;^*  nor  dues  every  crime  apf>ear  to  me  sufficient  to  authorise 
it,  attboajrh  there  be  pr*>of.  He,  however,  quotes  a  criminnl  law  writer,  who  nscs  the 
word  tfrrsfltfr;  and  he  refers  to  the  hatrwetion  to  Curregidon  of  15th  M.iy,  1778;  and 
the  PragmaLSnne.  of  27th  May,  1786.  Vide  L.  25.  tit.  38.;  and  L.  10.  tit  3*2.  lib.  12.; 
•ad  L.  19.  tit.  31.  lib.  11.  Nov.  Hee. 

SI  PaUcio$t  refcrrinjT  to  the  law  cited  in  tlie  text,  anys,  if  the  alfptatU  shouTd  appre- 
hend ttie  delinquent  in  the  nig-ht,  ho  may  lod;^  him  in  the  jail;  giving  immcdiute  infor- 
inition  in  the  morning  to  the  judge,  in  order  thnt  he  may  issue  the  necessary  order.  He 
•ddrt,  that  any  one  who  he.ini  another  blaspheming,  may  arrest  and  carry  him  to  jail,  L. 
4.  tit.  4.  UK  6.  Rec  (L.  3.  Ut.  5.  Ub.  13.  Not.  Reo.) 
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secured  on  bail,  or  in  any  secluded  place  of  a  monastery,  it  must  be 
done,  L.  5.  tit.  29.  P.  7.;  L.  2.  tit.  24.  lib.  4.  Rec.  [L.  5.  tit  29.  P.  7- 
L.  3.  tit  38.  lib.  12.  Nov.  Rec.] 

3d,  M"  the  offence  does  not  merit  corporal  punishment,  the  judge 
is  bound  to  admit  the  prisoner  to  bail;  and  if  his  innocence  appear, 
to  discharge  him,  L.  16.  tit.  1.  P.  7.  and  L.  8.  tit.  7.  Ub.  2.  Rec;^  [L. 
16.  tit*  1.  P.  7.,  L.  6.  tit.  12.  Hb.  5.  Nov.  Rec;]  it  being  observed, 
that  althongh  one  of  the  alcaldes  of  the  court  {de  corte),  may  take 
the  information,  and  order  the  apprehension  or  imprisonment  of  the 
offender,  he  cannot,  by  himself,  discharge  him  without  the  appro- 
bation of  the  whole  hall  (6f//fl),  L.  6.  tit  6.  lib.  2.  Rec.  [L.  8.  tit  27. 
lib.  4.  Nov.  Rec] 

The  offender  who  escapes  from  prison,  besides  being  taken,  or  con- 
sidered as  having  confessed,  must  be  punished  for  the  breach  or  es- 
cape at  the  discretion  of  the  judge,  L.  13.  tit  29.  P.  7.;  L.  7.  t\\,fin. 
lib.  8.  Rec.;  [L.  13.  tit  29.  P.  7.  L.  17.  tit  38.  Ub.  12  Nov.  Rec]  and 
he  who  violently  rescues  {saca  porfuerza)  the  prisoner  from  jail,  in- 
curs the  penalty  of  the  offence;  and  if  the  prisoner  was  confined  for 
debt,  that  of  being  obliged  to  pay  it,  and  of  being  punished  at  the  dis- 
cretion of  the  judge  for  the  breach:  but  this  last  is  moderated  with 
respect  to  the  son  who  rescues  his  father,  and  with  respect  to  the  hus- 
band who  rescues  his  wife,  or  vice  versa^,  L.  14.  tit.  29.  P.  7.  [L.  14. 
tit  29.  P.  7.] 

Cap,  6.  The  offender  being  imprisoned,  the  judge  himself,  in  the 
presence  of  the  escribano,  ought  to  receive  the  confession  of  the  ac- 
cused on  oath,  LI.  1  and  6.  tit  29.  P.  7.,**  and  this  with  entire  secrecy, 
L.  3.  tit  30.  P.  7.^  This  confession,  in  order  to  be  just  and  legal, 
must  be  received  by  the  judge  who  has  jurisdiction  of  the  cause  {com- 
petenie  de  la  causa),  there  being  one  eye-witness  of  the  fact  {iesiigo 
de  vista),  or  having  certain  knowledge  thereof,  {rierta  ciencia) 
against  the  accused,  free  from  all  exception;  or  presumptions,  (iyjrfi- 
r»o#),  which  produce  half  proof,  he  being  notified  of  the  same,  having 
the  deposition  read  to  him,  and  being  informed  thereof.  Cur.  Filip. 
P.  3.  §  13.  n.  4.  &c ;  where  may  be  seen  various  opinions  with  regard 
to  criminal  confession. 

Cap.  6,  If,  after  the  publication  of  the  proofs  of  the  witnesses,  it  is 
prayed  by  the  accuser  that  the  accused  may  be  tortured,  on  account 

M  Vide  aim  on  this  point,  2d  VU.  Mat.  Crtm.  06.  9.  f  4.  p.  12a  n.  137.;  Ist  vol. 
Out.  Prac.  Crim^  c.  6.  p.  209.  Na  2.:  and  Oreg.  Lop.  Ol.  4  and  5  on  L.  16.  tic.  1.  P. 
7.;  also  Oreg,  Lop,  Gl.  4.  L.  10.  tiU  29.  P.  7.;  tho  Hummarj  of  Uiia  last  title;  Cmrim 
FUw.  tit  Prwion,  p.  209.  n.  14.;  L.  6.  tit.  12.  lib.  5.  Nov.  Rec;  and  L.  25.  tit  38,  lik. 
12.  Nuv.  Roc  It  ia  inferred  from  aome  of  tlie  foregoing  authoritiea  that  mere  imprwoa. 
roent  ia  not  considered  a  corporal  punidbment  which  rendera  an  oBcnco  not  baikiMe 
noder  the  Spaniah  law. 

»  PalaeioB  aaya,  theae  exceptions  are  not  to  be  foand  in  Ii.  14.  tit  29.  P.  7^  cited,  b«t 
in  Cmrim  FUip,  p.  3.  §  11.  n.  12. 

**  These  lawa  do  not  apply. 

^  Thia  law  applies  to  caaea  of  torture.  Cur,  Phil  p.  3.  ^  13.  n.  1.  qootaa  Lt  4.  and  a 
tit  99  P.  7n  in  aupport  of  the  preciae  dictum;  the  first  of  which  lawa  baa  reference  to  tiM 
point 
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of  not  having  sufficient  proof,  if  there  be  sufficient  proof  to  authorise 
its  infliction  on  the  accused,  and  he  is  a  person  to  whom  torture  may 
be  applied,  this  last  means  of  proof  (or  rather  mode  of  procuring 
proof)  is  resorted  to,  in  order  that  he  may  not  remain  unpunished. 

Torture  is  a  species  of  proof,  which  those  who  were  lovers  of  jus- 
tice^ found  out  in  order  to  investigate  and  know  by  it  the  truth  of 
those  evil  acts  which  are  done  secretly  and  cannot  be  known  or  proved 
in  any  other  manner,  L.  1.  tit  30.  P.  7,^'  [L.  1.  tit  30.  P.  7.] 

Formerly  in  our  Spain  both  the  accused  and  the  accuser  [  318  ] 
were  tortured^^  in  order  that  the  cause  might  be  proceeded  m  with 
greater  certainty,  L.  2.  tit.  1.  lib,  6.  Fuero  Juzgo.  The  mode  by 
which  the  accused  purged  themselves  of  a  crime  was  remarkable,  ex- 
posing themselves  to  chance,  by  which  they  overcame  the  torture  of 
boiling  water,  red-hot  iron,  and  others,  on  which  the  definitive  sen- 
tence of  the  judge  depended,  L.  3.  ibid. 

With  respect  to  torture,  we  establish  three  principles,  1st,  That 
it  is  not  applied  to  all  kinds  of  persons. 

2d,  That  it  is  made  use  of  only  to  complete  the  discovery  of  truth. 

3d,  That  it  must  be  preceded  by  the  most  urgent  or  violent  pre- 
sumptions {indicios)y  in  gr^ve  crimes. 

From  the  first  principle  it  follows,  1st,  That  persons  under  fourteen 
years  of  age,  a  knight  (caballero),  one  of  the  degree  of  doctor,  a 
counsellor,  a  mayor  of  a  corporation  {regidor  de  concejo)^  nor  their 
children,  nor  those  of  good  character,  cannot  be  tortured,  nor  the 
woman  who  is  pregnant,  until  she  brings  forth,  L.  2.  tit  30.  P.  7.  [L. 
2.  tit  30.  P.  7.] 

2d,  Neither  can  all  those  in  the  right  ascending  or  descending  line 
to  the  fourth  degree  be  tortured  to  give  evidence  against  each  other, 
nor  collaterals  to  the  same  degree  against  their  relations,  L.  9.  tit.  30. 
P.  7.  [L.  9.  tit  30.  P.  7.] 

3d,  Nor  the  wife  against  her  husband,  nor  the  father  or  mother-in-* 
law  against  their  sons  or  daughters-in-law,  nor  step-fathers  against  the 
children  of  a  former  marriage,  and  vice  versd,  L.  9.  tit  30.  P.  7.  [L. 
9.  tit  30.  P.  7.] 

Fromi  the  second  principle  it  arises,  1st,  That  in  torture  the  judge, 

M  What  a  libel  on  the  term  Jastice! 

"  The  inacrtioD  of  this  chapter  in  the  translation  may  seem  unnecessary  in  reg^  to 
aoy  desired  information  connected  with  Trinidad;  but  as  it  forms  part  of  the  work,  it  has 
been  tboof  ht  fit  to  gi^e  it  due  place  here.  The  infliction  of  torture,  in  the  case  of  Louisa 
Calderon,  reported  in  HoweWi  State  Triat$^  vol  zxx.  p.  235.  produced  it  is  believed,  in- 
structions from  the  British  gfovernment  to  the  governors  of  that  island,  to  prevent  recourse 
to  any  pimishment  not  permitted  by  the  laws  of  England;  and  British  professional  judges 
have,  for  some  years  past,  presided  in  the  courts  of  the  island. 

Humanity  has  deeply  to  mourn  the  discovery  and  adoption  of  this  probatory  species  of 
detectable  ingenuity. 

By  late  Orders  m  Council,  of  16th  September,  1823,  given  in  Append.  F  and  Q,  benefi- 
cial alterations  have  been  made  in  the  judicial  establishments  of  the  colony,  and  in  the 
ecorse  of  juridical  procedure. 

»  This  would  seem  to  have  established  impunity  for  crime,  ibr  doubtless  there  could 
have  been  none  or  very  few  accusers  found.  Palacio$  says,  the  accused  only  was  tor- 
tured, as  stated  by  the  law  quoted. 

Vol.  L— 45 
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escribano,  and  executioner  must  be  present,  the  judge  putting  ques- 
tions generally,  as  directed  by  L.  3.  tit.  30.  P.  7.  [L,  3.  lit.  30.  P.  7.] 

2d,  That  there  being  two  or  more  persons  to  be  tortured,  they 
begin  with  the  weakest,  or  if  not  with  the  one  against  whom  there 
is  the  most  vehement  presumption,  L.  5.  tit.  30.  P.  7.  [L.  5.  tit  30. 
P.  7.] 

3d,  That  the  judge  protests  that  if  the  person  does  not'  speak  the 
truth,  and  dies  from  the  torture,  the  charge  is  not  with  him;  but  if  lie 
inflicts  the  torture  unjustly,  he  ought  to  suffer  the  same  punishment 
as  he  orders  to  be  inflicted,  comparison  being  had  {gradvandose)  to 
the  persons  of  the  judge  and  him  tortured,  L  4.  tit.  30.  P.  7.  [L.  4. 
tit.  30.  P.  7.] 

4th,  That  a  confession  received  under  torture,  is  not  valid,  unless 
it  be  afterwards  ratified  in  another  place,  L.  4.  tit.  30.  P.  7.  [L.  4.  tit 
30.  P.  7.] 

5th,  That  if  on  this  last  confession  he  shall  deny,  he  may  not  be 
again  tortured,  except  it  be  the  crime  of  high  treason,  theft,  or  rob- 
bery; but  in  these  cases,  the  accused  being  tortured  three  times,  if 
[  319  ]  afterwards  he  shall  deny  the  charge,  the  torture  shall  not  be 
repeated,  L.  4.  tit.  SO.  P.  7.  [L.  4.  tit  SO.  P.  7.] 

6th,  That  the  (ordinary)  tortures  must  be  made  use  of,  and  not 
new  extraordinary  kinds,  L.  1.  tit.  30.  P.  7.  [L.  1.  tit.  30.  P.  7.] 

7th,  That  the  witness  who  is  perceived  varying  in  his  answers, 
may  be  tortured  in  the  same  manner  as  the  accused,  L.  8.  tit.  SO.  P. 
7.  [L.  8.  tit  30.  P.  7.] 

8th,  That  there  being  full  proof  of  the  crime,  the  accused  cannot  be 
tortured  under  pain  of  the  judge  paying  the  damages  and  interests 
{inter eses),  Cur.  Filip,  P.  3  §  16.  n.  2. 

From  the  third  principle,  it  is  inferred,  Ist,  That  the  accused  can- 
not be  tortured  without  previous  sufficient  presumptions,  L.  2.  tit.  30. 
P.  7.  [L.  2.  tit.  30.  P.  7.,]  which  depend  on  the  prudence  and  dis- 
cretion of  the  judge. 

2d,  That  if  the  accused  shall  deny  the  charge  under  torture,  he 
may  be  tortured  again,  there  supervening  most  urgent  or  vehement 
presumptions.  Cur,  Filip,  P.  3.  §  16.  n.  16. 

3d,  That  the  torture  is  only  applied  from  presumptions  of  crime 
which  deserves  corporal  punishment,  and  not  pecuniary,  L.  26.  tit 
1.  P.  7.3» 

Cap.  7.  When  once  the  innocence  or  guilt  of  the  delinquent  is 
^established,  they  proceed  to  sentence,  from  which  not  only  the  ac- 
cused may  appeal,^  but  any  one  in  his  name,^,  so  that  within  the 
term  of  appeal  he  be  authorised  to  do  so,  or  his  act  be  ratified;  for 
which  circumstance  it  is  not  necessary  that  the  appellant  be  related 
to  the  delinquent,  L.  6.  tit.  23.  P.  3.  [L.  6.  tit  23.  P.  3.]  In  the  mean 

»  This  law  does  not  apply.    See  Cur.  FUip.,  p.  3.  §  16.  n.  3. 
^  See  Order  in  Council,  16th  Sept.  1823.    Appendix  F. 

*>  Any  one,  aaya  Palacioa,  rePcrring  to  L.  6.  tit  23.  P.  3.,  may  appeal;  but  this  is  ondar- 
Mood  in  respect  to  a  capital  ctisc. 
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time  he  must  not  be  released  from  prison,  but  he  must  be  handed 
over  secured  to  the  judge  of  appeal,  L,  16.  tit.  18.  lib.  4.  Rec.  [L.  19. 
lit.  20.  lib.  11.  Nov.  Rec] 

But  no  appeal  is  admitted  from  noted  (famosos)  crimes  which  are 
fully  proved,  nor  from  an  unnatural  crime  {pecado  nefando,^)  L. 
16.  tit.  13.  P.  3.  and  L.  1.  tit.  21.  lib.  8.  Rec.  [L.  16.  tit.  23.  P.  3.  L. 
1.  tit.  30.  lib.  12.  Nov.  Recop.] 

If  the  sentence  is  that  of  death,  it  is  executed  (being  preceded  by 
the  administration  of  the  sacrament  to  the  delinquent,  L.  9.  tit.  1. 
hb.  1.  Rec.  [L.  11.  tit.  1.  lib.  1.  Nov.  Rec.,])  publicly  for  a  warning 
to  all  others,  L.  11.  tit.  31.  P.  7.  [L.  11.  tit.  31.  P.  7.  J 

If  the  delinquent,  through  contumacy  or  absence,  cannot  be  had 
or4aken,  and  the  crime  were  of  the  class  which  requires  the  seques- 
tration of  property,  the  sequestration  ought  to  be  made  without  pro- 
clamation {pregon)y  and  the  delinquent  cited  for  three  periods  of  nine 
days,  whether  he  be  or  not  in  the  jurisdiction;**  and  if  at  the  first 
period  {plaza)  he  should  not  appear,  he  shall  pay  the  contempt  {des^ 
/?re?);**  appearing  at  the  second  period,  he  shall  pay  the  contempt 
and  costs,  and  may  be  heard:  but  if  at  the  second  he  does  not  appear, 
and  he  be  accused  of  a  second  contumacy  (redeldia)^  in  the  crime  of 
death  or  murder,  he  shall  be  condemned  in  the  fine  for  killing  (Aome- 
cillo);^  if  at  the  third  period  he  should  come,  he  shall  pay  [  320  ] 
the  contempt,  the  fine  of  killing,  and  the  costs,  and  may  be  heard: 
but  if  this  last  term  be  passed,  and  he  does  not  appear,  the  accusa- 
tion shall  be  laid  against  him  in  form,  as  though  he  were  present,  he 
being  ordered  to  answer  within  three  days:  and  not  coming,  and 
being  accused  of  this  contumacy,  the  pleadings  {pleyio)  are  had  as 
concluded.  The  cause  is  received  for  proof  in  the  regular  terms  of 
a  civil  suit,  until  conclusion  for  definitive  sentence,  he  being  declared 
guihy  of  the  crime,  and  being  condenuied  to  the  punishment  which 
he  may  merit,  there  being  proof  sufficient  to  put  him  to  the  torture. 
The  accused  having  appeared  to  offer  hmiself  at  the  prison,  or  being 
arrested  before  the  definitive  sentence,  if  he  pays  the  penalties  of 
contumacy,  he  ought  to  be  heard  anew,  all  the  process  remaining  in 
force;  and  even  if  he  present  himself  within  the  year  after  the  defi- 
nitive sentence,  he  may  be  heard  with  regard  to  the  pecuniary 
penalties,^*  which  cannot  be  executed  or  levied  within  it.  If  within 
this  year  the  accused  should  die,  his  heirs  shall  be  heard  with  respect 
to  the  pecuniary  penalties  in  the  cases  in  which  the  crime  is  not 
extinguished  or  expiated  by  death,  wherefore  L.  7.  tit  8.  P.  3.  is^ 


^  For  information  in  renpect  to  nppeals,  &c.,  in  criminal  cases,  Palacioi  refers  to 
Gutierrez,  Frae.  Ctim.  tom.  1.  cap.  10.  §  §  1,  2,  and  3. 

«  On  this  subject,  Falaeuu  refers  to  LI  7.  tit  6.  litk  2^  and  3.  tit.  10.  lib.  4.  Rec.  (LL 
a  and  1.  tit  37.  lib.  12,  Not.  Rec.) 

**  Which,  says  Palaciog^  referring  to  Axevedo  on  L.  3.  tit  10.  lib.  4.  Rec,  means  at 
mnch  as  sixty  maravedUe; 

^  600  maravtdUeB^  says  Paladoi. 

M  And  in  respect  also  to  the  corporal  punishment,  adds  PalaciM, 
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altered.  The  sequestration  being  made  against  the  property  of  the 
absent  delinquent,  if  within  thirty  days  he  does  not  appear,  the  judge 
shall  be  obliged  to  sell  it  at  public  auction,  if  perishable  {deteriora- 
ble),  and  place  the  amount  in  sequestration,  L.  3.  tit.  10.  lib.  4.  Rec 
[L.  1.  tit.  37.  lib.  12.  Nov.  Rec.] 

In  order  to  declare  the  accused  contumacious,  after  the  sentence 
and  conclusion,  it  is  necessary  that  there  be  lawful  proof;  that  three 
months  be  expired,  and  that  the  plaintiff  accuse  him  of  contumacy, 
L.  1,  tit,  IQ.  lib.  4.  Rec.  [L.  4.  tit.  37.  lib.  12.  Nov.  Rec] 
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OF  THE  MODE  OF  ACQUIRING  DOMINION,  FROM  ALVAREZ'S 
INSTITUTES. 

Translation  from  the  Instituciones  de  Dere.cho  Real  de  Espafta, 
por  el  Doctor  Don  Jose  Maria  ^IvareZy  Catedratico  de  Institu-^ 
clones  de  Justiniano  en  la  Real  y  Pontificia   Universidad  de 
Goatemala,     Madrid,  1829.  vol.  l.p,  142. 

OF  THE  MODE  OF  ACQUIRING  DOMINION. 

As  DOMINION  is  the  first  species  of  right  in  the  thing,  before  con- 
sidering it,  and  the  mode  of  acquiring  it,  it  is  necessary  to  explain: 
1,  what  is  right  in  the  thing,  and  to  the  thing,  and  how  many 
species  there  are  of  each:  2,  what  is  dominion,  and  how  it  is  divided: 
3,  what  is  meant  by  mode  of  acquiring  dominion:  4,  what  are  the 
modes  of  acquiring  it,  and  how  they  are  divided. 

§  1.  fFhat  is  Right  in  and  to  the  Thing. 

The  former  is  a  power  (facultad)  that  belongs  to  a  man  in  a 
certain  and  determinate  thing  without  reference  to  any  person.  Arg. 
of  Law  13.  tit.  11.  Part.  3.  The  latter,  on  the  contrary,  is  the  power 
that^a  person  has  against  another  to  oblige  him  to  give,  or  make  for 
him  any  thing.  Arg.  of  L.  33.  tit.  5.  Part.  5. 

The  difference  between  the  two  rights  are  clear :  1.  When  I  have 
a  right  in  the  thing,  it  is  the  thing  that  is  bound  to  me;  and  when  I 
have  a  right  to  the  thing,  the  person, 

2.  By  the  right  in  the  thing  I  ask  for  that  which  is  already  mine, 
and  by  the  right  to  the  thing  I  ask  that  there  be  given  or  made  for 
me  the  thing  that  another  person  is  obh'ged  to  give  to  or  make  for  me. 

3.  From  the  right  in  the  thing  arise  real  actions  against  any  pos- 
sessor; and  from  the  right  to  the  thing  only  personal  actions  against 
the  determinate  person  with  whom  I  contracted.  By  putting  the  cases 
of  a  thing  in  which  one  has  dominion,  being  lost  or  stolen,  and  another 
thing  bought  and  not  delivered,  the  distinction  between  the  two  rights 
will  be  plainly  perceived. 

Of  right  to  the  thing  there  is  but  one  species,  and  that  is  obligation; 
but  of  right  in  the  thing  there  are  various.  Four  are  generally 
enumerated:  dominion,  inheritance,  servitude,  and  pledge. 
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§  2.  fFhai  is  Dominion  and  iis  Divisions. 

We  have  said  that  the  first  species  of  right  in  the  thing  was  called 
dominion:  that  is  the  right  in  a  corporal  things  from  which  arises 
the  power  of  disposing  of  it  and  of  claiming  it,  if  not  prevented 
by  laWj  agreement  yor  the  ivill  of  the  testator.  Law  1.  tit.  28.  Part.  3. 

It  is  called  right  in  the  thing,  because  the  thing  is  bound  to  the 
lord  in  such  a  way,  that  he  can  remove  (estraer)  it  from  any  pos- 
session. It  must  be  in  a  thing  strictly  corporal,  because  incorporal 
things  are  not  in  dominion  but  in  property  [bienes).  It  is  said  more- 
over,  from  which  arises  the  power  of  disposing  of  the  thing  and  of 
claiming  it,  because  he  who  is  the  lord  has  in  the  first  place  the 
power  of  disposing  of  his  things,  using  them  to  the  exclusion  of  every 
other  person;  he  may  give,  sell,  and  transfer  it  to  any  other  person 
at  his  pleasure;  and  he  has  in  the  second  plac«  the  power  of  claiming 
it,  that  is,  of  withdrawing  it  from  any  possessor.  But  nevertheless, 
to  meet  various  cases,  there  is  added  in  the  definition,  if  not  pre- 
vented by  taw,  agreement,  or  the  will  of  the  testator.  Law,  for 
example:  this  prevents  us  from  claiming  the  things  that  have  now  been 
prescribed  to  us  (that  is,  where  the  remedy  is  lost  by  lapse  of  time). 
Jjgreement:  This  prohibits  the  feudatory  from  alienating  the  land, 
although  he  be  owner  of  it  Will  of  the  testator:  And,  this,  finally, 
prohibits  the  alienation  of  a  thing  left  by  the  testator  with  the  con- 
dition of  never  alienating  it. 

Dominion  is  divided  into /w// and  less  full.  The  former  is  when 
the  power  of  disposing  of  the  thing  and  that  of  using  it  are  united 
in  one  person.  The  latter  is  when  those  two  rights  are  separated,  so 
that  one  person  has  the  one  and  a  different  person  the  other;  for 
example:  in  the  feud  the  vassal  has  the  right  of  receiving  the  profits 
of  the  thing,  but  not  of  disposing  of  it  at  his  pleasure,  but  it  is  divided 
between  the  lord  and  the  vassal,  so  that  the  latter  cannot  alienatd  the 
land,  nor  hypothecate  it  without  the  consent  of  the  lord;  consequently 
neither  of  the  two  has  full  dominion,  but  less  than  full. 

This  less  than  full  dominion  is  divided  into  direct  and  useful:  he 
who  has  the  power  of  disposing  of  the  thing  will  have  the  direct 
dominion,  and  he  who  only  enjoys  its  profits,  the  useful  dominion. 
The  emplyteusis  (lease)  will  serve  U3  for  an  example:  the  lord  of  the 
emplyteusis  has  the  direct  dominion,  and  the  emplyteuta  (lessee)  the 
useful  dominion.  Law  I.  tit.  28.  Part.  3,    Let  us  now  see, 

§  3.  fFhat  is  meant  by  Mode  of  acquiring  Dominion. 

The  distinction  is  worthy  of  remark  that  is  found  between  the  litle 
and  the  mode  of  acquiring  dominion,  and  it  must  be  borne  in  mind 
in  regard  to  every  thing  that  will  be  hereafter  treated  of.  All  do- 
minion has  two  causes,  proximate  and  remote.    Proximate  is  that 
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by  which,  without  the  mediation  of  any  other  thing,  the  dominion  is 
obtained;  and  remote  is  that  which  must  precede,  and  by  means  of 
which  it  is  acquired;'  for  example,  if  I  buy  a  jewel  from  Titius,  and 
he  delivers  it  to  me,  I  acquire  dominion.  In  this  case  the  delivery  is 
the  proximate  cause,  and  the  contract  of  purchase  is  the  remote.  The 
proximate  cause  is  called,  mode  of  acguirin^^  and  the  remote,  iiile. 

The  effects  of  these  two  things  are  also  different.  1.  By  the  title 
a  right  is  only  acquired  fo  the  thing,  and  by  the  mode  of  acquiring 
in  the  thing,  2.  The  title  gives  only  a  personal  action  against  the 
person  with  whom  we  contract,  and  the  mode  of  acquiring  gives  a 
real  action  against  any  possessor.  It  serves,  then,  for  a  general  rule 
that  the  title  never  gives  a  right  in  the  thing,  unless  delivery  be 
joined  with  it.  Consequently,  although  I  may  have  purchased  some- 
thing, or  it  may  have  been  given  or  bequeathed  to  me,  I  am  not  lord 
of  it  before  the  delivery  be  made  to  me,  which  is  what  alone  transfers 
the  dominion,  or  the  right  in  the  thing,  whenever  it  is  preceded  by  a 
title  suitable  to  transfer  the  dominion;  consequently  neither  is  title 
sufficient  without  delivery,  nor  delivery  without  title. 

Notwithstanding  this,  there  are  found  some  cases  in  which  right  in 
the  thing  is  given  without  delivery,  on  account  of  delivery  not  being 
possible.  , 

1.  In  hypothecation. 

2.  In  the  negative  servitudes. 

3.  The  thing  adjudicated  by  the  three  divisory  courts. 

4.  Acquisitions  by  testament. 

The  reasons  given  by  the  author  for  these  exceptions,  are  omitted 
in  this  translation. 


§  4.   What  are  the  Modes  of  acquiring  Dominion,  and  how  they 

are  divided. 

Of  the  modes  of  acquiring  dominion,  some  have  their  origin  from 
the  law  of  nature  and  nations,  and  those  are  common  to  all  nations: 
others  are  derived  from  the  civil  law,  and  differ  according  to  the  laws 
of  the  countries.  Delivery,  for  example,  is  a  mode  of  acquiring 
common  to  all  nations:  on  the  contrary,  prescription  is  either  not 
known,  or  has  different  rules  in  other  kingdoms  than  Spain;  from 
which  it  is  inferred  that  delivery  is  a  mode  of  acquiring  \fy  the  law 
of  nations,  and  prescription  by  the  civil  law. 

Of  the  natural  modes  of  acquiring  some  are  called  originary  and 
others  derivative.  If  we  acquire  a  thing  that  is  not  in  the  dominion 
of  another,  as  a  wild  animal,  a  fish,  &c.,  it  will  be  an  originary  mode 
of  acquiring;  but  if  a  thing  that  is  in  the  dominion  of  another  be 
transferred  to  us  and  delivered  by  its  owner,  it  will  be  derivative;  for 
example,  the  purchaser  who  acquires  the  dominion  of  the  thing  pur- 
chased. Of  the  same  originary  modes  there  is  also  a  convenient 
subdivision,  because  I  acquire  either  the  substance  itself  of  the  thing, 
or  its  increase  and  produce:  in  the  former  case  it  will  be  a  mode  of 
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acquiring  perfectly  originary,  and  in  the  latter  it  will  be  less  perfect; 
for  example:  if  one  catch  a  swarm  of  bees  in  a  wood,  and  shut  them 
up  in  his  hive,  this  mode  of  acquiring  will  be  perfectly  originary, 
because  what  he  has  acquired  is  the  substance  itself  of  the  bees, 
making  himself  also  afterwards  owner  of  the  honey  that  they  make: 
and  here  we  have  another  originary  mode  of  acquiring,  although  not 
so  perfect  as  the  first,  because  it  is  by  it  that  he  has  made  himself 
owner  of  the  increase  and  produce  of  the  thing. 

By  what  has  been  said  are  clearly  inferred  the  natural  modes  that 
there  are  of  acquiring.  One  is  perfect  originary,  and  this  is  called 
occupation;  there  is  another  less  perfect  originary,  and  that  is  called 
accession;  and  another  derivative,  which  is  called  delivery. 

§  5.  Of  occupation,  the  first  method  of  acquiring  dominion. 

§  6.  Of  accession,  the  second  mode  of  acquiring  dominion. 

The  author's  remarks  on  these  subjects  are  omitted  in  this  trans- 
lation. 

§  7.  Of  Delivery y  the  only  derivative  Mode  of  acquiring. 

We  have  now  seen  the  originary  modes  of  acquiring:  the  derivative 
follows,  which  is  only  one,  and  is  called  delivery.  We  said  that  the 
derivative  mode  of  acquiring  is  when  the  dominion  is  transferred  from 
one  to  another;  and  so  we  will  define  delivery  by  saying:  that  it  is  a 
derivative  mode  of  acquiring  by  which  the  lord  of  the  thing  who 
has  the  right  and  mind  or  intention  of  alienating  it,  transfers 
with  Just  cau^e  a  corporal  thing  to  him  who  receives  it.  Law  46. 
tit  28.  Part.  3.  Hence  arises  four  axioms :  1.  That  only  corporal 
things  can  be  delivered  Jot  they  only  can  be  transferred  by  a  corporal 
act  from  one  to  another:  for  this  reason  corporal  things,  as  rights,  are 
not  delivered,  but  are  only  quasi  delivered;  and  quasi  delivery  con- 
sists in  the  suffering  of  the  one  and  the  exercise  of  the  other.  From 
the  same  definition  it  follows  that  delivery  is  either  natural  or  sym^ 
bolicaly  brevis  manusj  or  longa  manu.  Delivery  is  made  naturally 
wh^n  by  a  corporal  act  the  thing  is  transferred  to  the  person  who  re- 
ceives it.  It  is  called  symbolical  when  one  thing  is  delivered  in  token 
of  another,  whose  dominion  it  is  wished  to  transfer,  as  for  example, 
if  the  keys  are  given  of  the  granary  which  encloses  the  wheat  that 
is  sold.  1'he  delivery  is  said  to  be  made  longa  manu  when  the  thing 
is  put  in  the  presence  of  him  to  whom  it  isdeUvered;  but  he  touches 
it  only  with  his  eyes.  Law  6.  tit.  30.  Part.  3,  words  "Nevertheless  if 
a  man."  An  equivalent  to  actual  delivery  is  called  brevis  manus^ 
and  takes  place  when  one  who  is  already  in  possession  of  the  thing, 
acknowledges  the  delivery  of  it  to  him,  in  virtue  of  the  owner,  in 
pursuance  of  some  contract,  ceding  it  to  him  in  full  property;  for 
example,  I  lend  to  Titius  a  book;  afterwards  I  sell  it  to  him  and  say 
to  him  that,  supposing  it  to  be  in  his  possession,  it  may  remain  with 
him:  in  this  case  it  is  the  same  as  if  it  were  delivered  to  him. 

Axiom  2.  The  thing  must  be  delivered  by  the  lord.  The  reason 
is,  because  that  which  one  does  not  hold  he  cannot  give  to  another; 
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and  thus,  if  I  have  received  a  thing  with  good  faith  from  one  who  is 
not  lord,  I  shall  make  myself  possessor  with  good  faith,  but  not  lord. 
Neither  can  a  ward  transfer  dominion,  because,  although  he  is  lord, 
he  is  not  considered  as  a  perfect  person  for  defect  of  judgment,  and 
so  can  do  nothing  which  might  make  his  condition  worse  without  the 
authority  of  the  guardian,  and  consequently  cannot  transfer  dominion. 

Axiom  3.  Dominion  is  not  transferred  if  there  be  not  an  inten^ 
Hon  to  aiienate.  The  reason  is,  because  to  the  lord  only  it  is  com- 
petent to  give  the  law  to  his  things  and  to  dispose  of  them,  and  if  he 
directs  that  only  the  use  or  custody  of  his  thing  shall  pass,  he  who 
receives  it  by  that  delivery  will  not  become  lord;  for  example,  if  I 
deposit  or  let  to  hire  or  lend  my  thing,  delivery  takes  place;  but  the 
depositary,  hirer  or  borrower  do  not  become  owners  of  it,  because  in 
me  is  wanting  the  intention  or  will  of  alienating  it. 

Axiom  4.  Dominion  is  not  acquired  by  delivery  unless  preceded 
by  a  title  suitable  to  transfer  ity  as  those  that  we  have  before  ex- 
plained, to  wit,  gift,  sale,  legacy.  The  contract  of  purchase  and  sale 
is  peculiar  in  this  respect,  that  although  it  may  be  perfected  by  the 
delivery  of  the  thmg,  yet  the  dominion  is  not  transiferred  until  the 
price  be  delivered;  but  if  security  or  pledge  be  given,  or  the  seller 
gives  credit  to  the  buyer,  the  dominion  of  the  thing  sold  will  pass. 
Law  46.  tit.  28.  Part.  3. 

In  regard  to  the  necessity  of  delivery  of  the  thing  in  order  to  ac- 
quire the  dominion,  it  is  worthy  of  remark  that  that  is  certainly  the 
case  in  the  civil  law;  but  it  is  very  probable  that  this  subtlety  is  not 
regarded  by  the  law  of  nature;  and  so,  according  to  the  letter,  any- 
true  owner  with  absolute  right  who  has  the  intention  or  will  of  alien- 
ating, and  declares  it  expressly  or  by  signs  intended  for  the  purpose, 
transfers  the  dominion  validly,  although  delivery  of  the  thing  do  not 
intervene.    Hein.  Elem.  Jur.  Nat.  lib.  1.  cap.  10.  s.  275. 


TITLE  II. 

PRESCRIPTION,  FROM  FEBRERO  NOVISIMO. 

Translation  from  the  *^  Febrero  Novisimo^^  by  Tapia. 

13.  Op  the  modes  of  acquiring  it  (dominion)  by  the  civil  or  muni- 
cipal law  (derecho  civil)  the  first  is  prescription,  or  the  right  which 
arises  from  the  uninterrupted  possession  of  a  thing  during  the  tima 
fixed  by  the  laws;  or  more  properly,  it  is  a  peremptory  exception,  by 
which  the  possessor  in  good  faith  may  repel  after  the  time  prescribed 
bjr  law  him  who  claims  the  dominion  of  the  thing  that  he  alleges  to  he 
bsBy  and  of  which  he  has  for  a  long  time  been  dispossessed.  Prescripr 
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tion  was  introduced  in  the  first  place  for  the  public  benefit,  in  order 
that  the  dominion  of  things  might  not  be  for  a  long  time,  or  almost 
forever  uncertain;  secondly,  in  order  to  avoid  the  innumerable  and 
perpetual  litigations  which  might  otherwise  arise;  thirdly,  in  order  that 
possessors  might  not  always  be  under  the  apprehension  of  being  de- 
prived of  what  they  were  enjoying  in  good  faith;  and  fourthly,  in 
order  to  punish  the  indolence  of  those  who  are  dilatory  in  recovering 
their  property  by  which  they  must  impute  to  themselves  the  loss  of 
it.  But  it  is  to  be  observed,  that  where  alienation  is  prohibited,  pre- 
scription or  toleration  is  also  prohibited,  being  a  tacit  alienation  and 
comprehended  under  the  general  name  of  alienation. 

14.  In  order  that  this  mode  of  acquiring  the  dominion  may  take 
place,  the  following  circumstances  are  neces^y,  1st,  Title  of  acqui- 
sition; that  is  to  say,  that  the  thing  be  held  by"  purchase,  gift,  inheri- 
tance or  other  of  the  contracts  that  transfer  dominion.  2d.  Good 
faith.  3d.  Continued  possession,  4th,  The  time  prescribed  by  law. 
5th,  Capacity  of  the  person  who  prescribes,  and  of  the  thing  pre- 
scribed; that  is  to  say,  that  there  be  nothing  to  hinder  the  possessor 
from  prescribing,  nor  the  thing  from  being  the  object  of  prescription. 

15.  The  title  must  be  real  {verda(/ero)ygind  therefore  he  who  holds 
a  thing  believing  it  to  be  his  own  from  being  persuaded  that  it  was 
given  to  him,  cannot  obtain  prescription  thereof,  unless  that  belief  pro- 
ceeds from  the  act  of  another  (hecho  ageno)  which  is  not  imputable 
to  him;  for  example  if  he  had  given  an  order  to  his  agent  or  attorney 
to  purchase  it  and  the  latter  should  deliver  it  to  him,  he  supposing  it 
to  have  been  purchased,  in  that  case  prescription  takes  place. 

16.  Good  faith  consists  i^  the  possessor  of  the  things  believing  that 
he  is  the  owner  thereof  by  having  lawfully  acquired  it.  Therefore 
he  will  not  have  good  faith  who  purchases  a  thing,  being  notified  by 
the  owner  that  it  is  not  the  property  of  the  seller,  nor  he  who  pur- 
chases any  thing  belonging  to  an  orphan,  an  insane  person,  or  from 
the  attorney  of  another  fraudulently  or  collusively.  By  the  Roman 
laws,  it  was  suflScient  if  the  possessor  had  good  faith  at  the  time  of 
acquiring  the  thing,  except  in  the  case  of  a  purchase,  in  which  it  was 
also  necessary  at  the  time  of  contracting,  a  doctrine  which  was  adopt- 
ed in  the  law  of  Pariida;  but  our  most  celebrated  jurisconsults  are 
of  opinion  that  in  this  particular  the  canon  law  must  be  followed  in 
Spain;  by  which  it  is  established  that  the  good  faith  must  continue 
until  the  completion  of  the  prescription,  relying  also  upon  a  law  of 
the  kingdom  the  spirit  of  which  they  find  in  conformity  with  the  said 
doctrine. 

17.  Possession  is  called  the  lawful  holding  by  a  man,  of  things  cor- 
poreal with  the  assistance  of  the  body  and  of  the  mind;  that  is  to  say, 
the  legal  power  that  the  man  holds  in  the  things  that  he  has  corpo- 
rally or  by  will.  It  is  of  two  kinds,  one  natural  and  the  other  civil 
or  by  permission  of  law.  Natural  is  when  the  thing  is  held  corpo- 
rally, as  a  house,  a  watch,  &c.  Civil  is  when  the  thing  b  not  held 
corporally  but  by  will;  for  example,  if  one  goes  out  of  his  bouse  or 
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inheritance  with  the  intention  of  not  relinquishing  it.  Incorporeal 
things  are  possessed  by  the  use  thereof  and  the  sufferance  of  their 
owners;  of  this  class  are  rights,  servitudes,  &c. 

18.  The  possession,  as  has  been  said,  must  be  continued;  that  is  to 
say,  it  must  not  be  niterrupted,  either  naturally,  by  him  who  had  it 
losing  it,  or  civilly,  which  is  when  any  one  commences  a  suit  or  makes 
a  judicial  demand  against  the  possessor  in  respect  of  the  said  thing. 
By  either  of  these  two  methods  the  prescription  is  cut  off,  and  must 
begin  anew.  But  neither  by  the  death  of  the  possessor  nor  by  the 
alienation  of  the  thing  is  the  possession  interrupted  in  the  new  owner 
if  in  him  subsists  good  faith. 

19.  Every  man  of  sound  mind  is  capable  of  acquiring  possession, 
not  only  by  himself  pefconally,  but  also  by  means  of  another  em- 
powered by  him,  if  in  him  be  united  the  two  necessary  requisites, 
which  are  the  will  or  intention  of  acquiring  it  and  the  corporal  act  of 
occupation,  or  at  least  the  presumed  act,  in  the  manner  that  was  men- 
tioned, when  treating  of  symbolical  delivery;  (hat  is  by  means  of  a 
sign  that  proves  the  possession.  By  occupation,  possession  cannot  be 
gained  for  themselves  by  hirers,  borrowers,  depositaries  and  the  like, 
who  hold  the  thing  in  the  name  of  another  person,  nor  by  those  who 
enter  by  force  upon  the  thing  or  steal  it,  because  their  holding  is  un- 
lawful. 

20.  Possession  is  lost  in  two  ways,  1st,  Whenever  the  thing  is  re- 
duced to  such  a  state  that  it  cannot  be  held  either  corporally  or  by 
will.  2d.  In  real  property  it  is  lost  if  the  possessor  be  evicted  by  force, 
or  if  when  he  is  not  present  another  usurps  it  and  prevents  his  entry, 
or  if  seeing  that  another  is  taking  possession  of  his  property,  he  con- 
sents to  it  by  not  impeding  such  usurpation.  But  although  in  these 
cases,  the  possession  is  lost,  the  dominion  is  not,  and  therefore,  the 
party  dispossessed  may  bring  an  action  against  him  who  has  his  pro- 
perty, for  which  purpose  the  summary  courts  of  momentaneous  pos- 
session are  in  use,  which  are  so  called  on  account  of  the  brevity  with 
which  decisions  are  made  in  them;  and  they  were  introduced  in  order 
to  avoid  the  disputes  that  arose  respecting  the  right  of  possession. 
Those  courts,  called  interdictosj  will  be  explained  in  their  proper 
place. 

21.  The  time  that  is  necessary  to  possess  a  thing  to  prescribe  it,  is 
three  years  if  it  were  movable,  and  ten  if  it  were  immovable,  or  real, 
and  the  owner  against  whom  the  prescription  runs  is  in  the  same  pro- 
vince; but  if  he  be  out  of  it,  twenfy  are  necessary.  There  is  also 
prescription  by  immemorial  possession,  which  is  proved  by  witnesses 
of  good  fame  who  depose  to  having  seen  the  party  in  possession  of 
the  thing  fqr  the  space  of  forty  years,  and  that  they  heard  it  from 
their  ancestors,  without  ever  having  seen  or  heard  any  thing  to  the 
contrary.  By  this  possession  the  lordship  of  cities,  towns  and  places, 
and  jurisdiction,  are  acquired,  but  not  the  supreme  jurisdiction  which 
belongs  to  the  king,  nor  tributes. 

22.  The  time  mentioned  is  sufficient  for  the  prescription  of  the 
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thing,  and  thereby  the  dominion  of  it  is  acquired;  but  in  order  to  gain 
the  possession  a  year  and  a  day  is  sufficient;  so  that  if  to  this  time 
be  added  title  and  good  faith  publicly  and  without  opposition  from  the 
demandant,  the  possessor  is  not  obliged  to  answer  in  respect  to  the 
possession. 

23.  Although  in  the  language  generally  adopted  it  is  said  that 
actions  or  the  right  that  any  one  has  to  suer  us  are  prescribed,  it  is  pro- 
per to  remark  that  the  effect  of  this  prescription  is  entirely  opposed 
to  the  idea  that  appears  to  be  expressed,  because  far  from  acquiring 
any  species  of  dominion  by  such  a  prescription,  the  action  becomes 
extinguished  and  without  any  force;  an  exception  resulting  to  him 
who  prescribes. 

24.  All  actions  are  not  prescribed  by  a  like  space  of  time.  Thus 
the  right  of  executing  by  a  personal  obligation  is  prescribed  by  ten 
years,  the  personal  action  and  the  execution  {sentencia  efecuioriada) 
granted  thereon  by  twenty  years.  If  a  mortgage  accompany  the 
obUgation,  or  the  latter  be  mixed  of  personal  and  real  thirty  years  are 
necessary  in  order  to  prescribe  the  debt  This  is  the  express  enact- 
ment (la  disposicion^  terminante)  of  Law.  5.  tit.  8.  book  1 1  of  the 
Novisima  Recopilacion,  which  law  nor  no  other  of  that  code  speaks 
of  prescription  of  the  action  merely  real,  and  therefore  we  must  refer 
to  Law  21.  tit.  29.  of  the  third  Part  Ida,  in  which  the  term  thirty  years 
was  fixed  for  the  prescription  of  the  real  action. 

25.  The  following  actions  are  prescribed  in  three  years,  1st,  That 
which  one  who  has  served  another  has  to  recover  his  wages  or  salary. 
2d,  That  which  belongs  to  apothecaries,  confectioners,  jewellers  and 
the  like  for  the  amount  of  their  wares  and  work.  3d,  That  which 
advocates,  attorneys  and  agents  have  for  their  salaries.  The  method 
of  computing  these  three  years  is,  in  the  case  of  servants,  from  the 
day  on  which  they  were  dismissed,  and  in  the  other  cases,  from  that 
on  which  the  services  or  effects  were  received,  observing  that  in  order 
to  prevent  this  prescription  any  demand  of  the  debt  is  sufficient,  al- 
though it  be  extrajudicial. 

26.  The  things  that  cannot  be  prescribed  on  account  of  a  legal 
incapacity  of  being  so,  are,  in  the  first  place,  those  which  are  called 
dejure  divino;  that  is,  things  sacred,  religious,  or  holy  and  a  free  man . 
Public  squares,  streets,  compions,  pasture  grounds  and  other  places 
belonging  to  towns  or  villages  that  are  intended  for  the  common  use 
of  their  inhabitants.  Things  obtained  by  robbery  or  theft;  those  of 
minors  under  twenty-five  years  of  age;  those  of  sons  under  the 
power  of  their  father,  and  those  brought  by  the  wife  in  dowry  to  her 
husband,  unless  the  wife,  knowing  that  the  husband  was  dissipating 
his  estate,  omitted  to  sue  for  restitution  of  her  dowry. 

27.  Prescription  does  not  run  against  sons,  whilst  they  are  under 
paternal  dominion,  except  in  the  cases  in  which  they  can  appear  in 
court  without  the  license  of  their  father,  and  compel  him  to  give  it. 
Nor  against  a  married  woman  to  recover  her  dowry,  except  that 
knowing  that  her  husband  is  dissipating  it,  she  is  dilatory  in  exercising 
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her  right;  but  it  does  for  her  paraphernalia,  because  in  order  to  sue 
for  them  she  nmy  cause  the  judge  to  compel  her  husband  to  give  her 
license.  Nor  against  minors  under  twenty-live  years  of  age,  v^hile 
they  are  such,  unless  they  are  successors  of  some  ancestor  against 
whom  it  had  commenced  running,  although  they  may  be  restored  if 
they  pray  restitution  within  the  four  years  after  the  day  on  which  the 
minority  ended.  The  same  doctrine  holds  with  respect  to  the  king  or 
councils  and  communities,  if  they  claim  within  the  four  years  follow- 
ing the  completion  of  the  term  of  prescription,  and  with  regard  to  a 
person  employed  in  the  service  of  the  king  or  council  or  in  schools,  a 
captive  or  the  like,  inasmuch  as  he  is  to  be  restored  from  the  time  of 
this  prescription,  if  he  prays  restitution  within  the  four  years  after  his 
employment  ceased,  and  his  heir  within  the  four  years  following  the 
day  on  which  he  knew  of  his  decease. 


TITLE  III. 

PRESCRIPTION,  FROM  AZEVEDO. 

^zeotdoy  Book  4.  Tit.  15. — 4.  Ordinary  Prescription  of  ten 
years  amongst  persons  present ^  and  twenty  amongst  absent  svf 
JiceSy  against  such  as  are  inferior  to  the  king,  (P.  3.  tit  29.  lib.  6. 
lit  4.  Ub.  18.) 

47.  RoTivi'  privileges  which  belong  to  the  king  as  an  acknowledg- 
ment of  supreme  power  and  recognition  of  subjection  in  his  subjects, 
cannot  be  alienated,  and  by  48  is  limited,  unless  the  kingdom  would 
suffer  little  from  such  loss. 

For  these  royal  privileges  which  belong  to  the  king  in  sign  of  his 
supreme  power  and  recognition  of  subjection  cannot  be  alienated 
(from  chap.  Jntellecto  dejurejurandi)  of  which  last,  quoting  seve- 
ral to  the  same  purpose,  Menchaca  speaks  {de  success,  crea.  §  26.  n. 
9,)  and  betted  in  No.  82,  unless,  as  he  himself  says  in  the  same  place 
No.  83,  the  kingdom  would  be  slightly  injured  by  it,  because  in  that 
case  it  would  be  well  alienated,  not  otherwise,  as  is  commonly 
asserted,  Covarrubias  saying,  (chap,  quamvis  pactum  2.  P.  §  2.  n. 
4.)  where  Mat.  afflict  alleges,  treating  better  upon  these  matters — 
<<  nay,  and  if  the  king  should  alienate  any  thing  of  his  own,  these 
royal  attributes  are  always  deemed  excepted,  and  do  not  come  into 
the  alienation,  according  to  Covarrubias  (as  above)  amplifj^ng  this 
subject  in  another  way  (in  dect.  n.  8.,)  and,  as  we  said  above  in  this 
same  law,  also  Pelaez  (de  mayora/ibus  4.  par.  quest.  I.  n.  55,  with 
others  following  p.  406,)  and  again,  there  in  3  and  6.  limit,  since 
then  they  cannot  be  alienated,  nor  can  they  be  prescribed,  because 
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things  which  are  inalienable,  are  also  imprescriptible,  according  to 
text  in  L  fi,  fundum^  ff.  de  fund,  dotal.  But  Nore  declares  in  our 
words  {depriv.  dot,  6.  aut,  7.  par,  privelegio  8  limitalione  1.)  But 
what  are  said  to  be  the  royalties  of  the  king,  as  sovereign,  and  what 
to  the  Pope  is  explained  by  Bal.  quoted  by  Jas.  {in  diet.  I,  imperi- 
um  c.  de  preceb.  imp,  offer ^  the  same  Jas.  {in  diet.  I.  imperiumy  n. 
10,)  and  Auton.  Gom.  better  still  in  1.  40.  de  Toro  n.  10.  and  Montal, 
in  l.  5.  tit.  11.  lib.  1.  of  the  Fuero,  and  best  of  aH  Cassanevs  (in  cata- 
logue of  the  glories  of  the  world,  5.  part.  24,  eonsid.  optima  I.  5.  tit. 
15.  part.)  where  Glossary  I,  asks,  whether  mines  are  among  the 
royal  privileges — but  as  1  shall  say  below,  these  are  not  of  those 
imprescriptible  privileges  which  are  acquired  by  immemorial  pre- 
scription, as  the  salt  monopoly  and  other  dues,  which,  although  they 
be  of  the  royalties,  are  still  of  the  royal  patrimony,  therefore,  can  be 
prescribed,  as  will  be  said  below,  in  speaking  of  the  3d  and  5th  (a 
law  term,)  of  this  kind  of  goods,  and  whether  subjects  of  any  prince 
can  pre^ribe  freedom  and  immunity  from  moneys  to  be  paid,  not 
indeed  from  those  called  tributes  and  census,  because  immunity  from 
these  is  imprescriptible,  but  from  taxes  and  new  imposts  which  are 
not  paid  in  acknowledgment  of  the  supreme  power,  but  for  expenses 
of  an  impending  war,  or  for  relieving  other  necessities  of  the  prince. 
So  says  Covarrubias,  {diet.  cap.  possess.  2  part.  §  2.  n.  8.  versic. 
seeond  species^)  and  speaks  of  these  same  royal  rights,  as  is  also  said 
by  Olanus  {in  coneordate  let t era,  P.  n.  119,)  but  if  these  effects  be 
of  other  parts  of  royalty,  which  are  preserved  and  belong  to  the 
prince  by  reason  of  his  rank,  so  that  no  one  except  the  prince  can 
execute  them  as  the  instituting  notaries,  laying  on  of  taxes — making 
legitimate,  illegitimate  persons,  and  other  like  matters  of  which  men- 
tion is  made  (in  eap.  sup.  gub.  de  verb,  signify)  these  prescribe 
through  time  immemorial. 


TITLE  IV. 

{Translated  from  Jllvarez^s  Institutes^  vol.  1.  p.  26.  lib  1.  tit.  2.) 

Among  us  there  is  but  one  species  of  written  law  {derecho)^  which 
is  the  law  {la  ley).  That  is  a  general  precept  of  the  supreme  power 
made  known  'to  the  subjects  that  they  may  regulate  their  actions 
thereby.  (Law  4.  tit.  I.  Partida  I.).  There  is  not  then  in  Spain  as 
among  the  Romans  a  diversity  as  to  the  origin  of  the  laws,  as  they 
all  proceed  from  the  will  of  the  prince,  but  only  with  regard  to  the 
purpose  and  mode  of  issuing  them,  from  whence  it  has  arisen  that 
there  are  given  to  them  distinct  names.  Sometimes  the  law  that  is 
promulgated  to  us  is  called  pragmatic  sanction,  at  others  royal  cedula. 
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royal  resolution,  royal  decree,  circular  letter;  at  others,  lastly,  royal 
order,  and  even  likewise  act  consented  to  {auto  acordado).  To  all 
these  names,  by  which  laws  proceed  from  the  prince  is  given  their 
peculiar  description,  but  not  exact  in  all  cases,  some  being  confound- 
ed with  others.  Pragmatic  sanction  is  a  royal  determination  that 
is  promulgated  in  order  that  it  may  have  the  force  of  a  general 
laWy  and  in  it  is  reformed  some  excess,  abuse  or  damage  introduced 
or  experienced  in  the  comma ntvea It h,  and  if  is  inserted  i;j  the  body 
of  the  law;  for  example,  that  of  the  12th  of  March  1771,  in  which  in 
order  to  prevent  the  desertion  of  prcsidarios  (criminals  condemned  to 
hard  labor  in  a  garrison)  to  the  Moors,  the  garrisons  are  specified 
that  are  intended  for  their  confinement,  and  it  is  directed  that  the 
time  of  sentence  do  not  exceed  ten  years.  (Law  7.  tit.  40.  book  12. 
of  the  Nov.  Recop.) — Royal  cedulat^a  dei^palch  of  the  king^issued 
by  one  of  the  councils  in  which  some  determination  (providencia), 
is  taken  de  motu  propio,  or  something  is  decreed  on  the  petition  of 
the  party.  Its  heading  is  THE  KING^  without  the  mention  of 
any  more  titles:  it  is  signed  with  his  majesty's  signet  {eslampilla): 
the  Secretary  of  the  Council  to  whom  it  appertains  puts  the  counter- 
signature; it  is  rubricated  by  some  ministers,  and  regularly  it  is  deliv- 
ered to  the  party.  Such  is  that  of  the  7th  May,  17^0,  in  which  it  is 
directed  that  the  Audience  in  despatches  or  letters  requisitorial  to 
bishops  do  not  make  use  of  the  word  estrano^  o\\  account  of  its  not 
being  sufficiently  respectful  to  their  high  dignity.  An  example  is  not 
given  of  the  cedulas,  in  which  favors  are  granted,  as  they  are  very 
well  known.  Royal  resolution  is  the  determination  that  the  king 
takes  in  some  case  that  is  proposed  to  him,  as  is  that  of  the  lOlh  of 
April  1756,  by  which  the  courts  (salas)  are  declared  m  which  suits 
for  forcible  injuries  and  others  are  to  be  heard.  Tliis  name  of  royal 
resolution  is  generic,  and  suits  every  determination  that  the  king 
takes.  Royal  decree  is  an  order  of  the  king  that  is  drawn  up  in 
the  secretary's  offices  of  despatch,  and  his  Majesty  rubricates  it 
in  order  to  communicate  his  resolutions  to  the  tribunals  within  the 
capital,  to  the  chiefs  of  the  royal  houses,  or  to  some  ministers;  as 
for  example,  that  of  the  7th  of  October  1 796,  declaring  war  against  the 
kingdom  of  England,  which  was  directed  to  the  governor  of  the 
council.  Cedula,  circular  letter  or  order,  is  some  disposition  that  is 
issued  in  order  that  it  may  circulate  throughout  one  province,  or 
in  many.  Royal  order  i*  every  disposition  that  any  one  of  the  min- 
isters of  the  king  communicates  by  his  command. 

Acts  consented  to  (autos  acordados)  are  the  laws  that  with  the  con- 
sent of  the  king  are  established  by  the  Supreme  Couhcil,  as  well  of 
Castile  as  of  the  Indies:  so  that  the  force  that  the  autos  acordados 
have  are  derived  from  the  approbation  of  the  king.  These  are  the 
species  of  written  law  that  we  know  by  the  general  name  of  ley^ 
which,  as  we  have  already  said,  are  not  distinguished  from  each  other 
in  respect  to  origin,  but  only  in  the  circumstances  that  we  have  par- 
ticularised. 
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TITLE.  V. 

COMPENDIUM  OF  THE  HfSTORY  OF  ROYAL  LAW  OF  SPAIN,  FROM  THE 
LNSTITUTES  OF  ALVAREZ. 

[translation.] 

As  this  compendium  has  no  other  object  than  to  give  to  beginners 
some  idea  of  our  codes  of  law,  I  will  only  make  in  it  a  brief  relation 
of  what  our  authors  are  agreed  in,  without  mixing  in  the  prolix  dis- 
putes which  this  matter  generally  gives  rise  to. 

Although  there  are  some  who  have  wished  to  discover  the  laws  by 
which  the  first  founders  of  Spain  were  governed  before  its  invasion 
by  the  Carthagenians,  yet  it  is  necessary  to  confess  that  we  have 
nothing  certain  upon  this  subject.  The  most  probable  appears  to  be 
that  they  had  no  laws  written,  and  that  they  undoubtedly  were  gov- 
erned by  those  of  ciwtom,  and  by  arbitrary  decrees  founded  in  equity 
and  justice.  It  is  believed  that  the  Carthagenians  would  begin  at  least 
by  introducing  theirs  into  the  provinces  which  they  niled;  but  even 
this  conjecture  is  not  altogether  fixed,  if  we  consider  the  short  time 
that  their  government  lasted,  which  was  a  little  more  than  two  hun- 
dred years,  during  which  they  were  agitated  with  continual  wars. 

To  the  Carthagenians  succeeded  the  Romans  in  the  sway  over 
Spain,  and  these,  there  is  no  doubt,  as  soon  as  they  completed  the 
conquest  of  all  the  provinces  introduced  in  them  their  language,  cus- 
toms, and  legislation. 

In  the  decadence  of  the  Roman  empire  of  the  west,  Spain  passed 
under  the  dominion  of  different  barbarous  nations  of  the  north,  viz. 
the  Goths,  Vandals,  Alans,  the  Suevi,  and  Silingi:  all  of  these  disputed 
the  dominion  a  long  time  among  themselves,  until  the  Goths,  by  the 
ruin  or  banishment  of  all  the  others,  remained  sole  masters  of  Spain, 
which  happened  about  the  year  412  of  Jesus  Christ.  These  Goths, 
in  the  beginning  of  their  reign,  permitted  the  Spaniards  to  continue 
the  use  of  the  Roman  laws,  to  which,  it  appears,  they  were  accustomed, 
and  from  time  to  time  went  on  establishing  others.  The  first  who 
gave  them  in  writing  was  the  King  Eurico,  who  died  in  the  year  483. 
To  these  were  added  others  by  his  successors,  and  chiefly  by  Leovi- 
geldo,  who  mended  and  regulated  those  which  existed,  taking  away 
those  which  were  superfluous,  and  adding  others  necessary. 

The  first  code  of  Gothic  laws  is  the  famous  one  published  in  the 
12th  century  in  Latin,  by  the  title  of  Liber  Judicum,  also  called  Fuero 
de  los  Juices  6  Fuero  Juzgo,  (Judge's  Statutes;)  and  this  is  held  as  the 
fountain  or  origin  of  the  laws  of  Spain.  The  work  is  divided  into 
twelve  books,  also  divided  into  chapters,  and  its  laws  are  composed 
of  edicts  of  divers  Gothic  kings,  of  various  councils  of  Toledo,  and 
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other  enactments  of  unknown  origin.  There  are  doubts  as  regards 
the  author,  some  giving  in  to  Sisenando,  some  to  Chindasvindo,  and 
others  to  Recesvinto,  who  all  flourished  in  the  seventh  century. 

After  the  entry  of  the  Arabs  into  Spain,  which  happened  in  the 
year  714,  in  which  the  Gothic  monstrchy  was  destroyed,  the  Gothic 
laws  continued  to  govern  for  many  years  in  the  provinces  which  were 
preserved  from  the  Moors,  and  in  those  which  were  got  back^  which 
were  governed  by  them  and  by  the  general  customs  of  the  nation. 
The  division  of  the  provinces  which  were  conquered  from  the  Moors, 
and  the  difference  which,  in  time,  was  remarked  in  many  things  of 
the  individual  government  pf  each,  were  the  cause  of  the  variety  of 
codes  which  were  then  established.  In  Castile  was  established,  at 
the  end  of  the  10th  century  and  commencement  of  the  11th,  by  the 
Count  Sancho  Garcia,  the  Fuero  called  Viejo  de  Castilla,  (old  statutes 
of  Castile,)  the  laws  of  which  are,  after  those  of  the  Fuero  Juzgo.the 
fundamental  ones  of  the  crown  of  Castile,  separate  from  those  of  Leon. 
Don  Alonzo  VII,  in  the  Cortes  of  Najera  of  1128,  augmented  and 
amended  it,  publishing,  besides  various  laws  with  respect  to  the  nobles. 
To  these  were  afterwards  annexed  several  usages  and  customs  of 
Castile,  and  differentycfzo/J^flr^  or  sentences  pronounced  in  the  tribunals 
of  the  kingdom,  all  which  governed  up  to  the  reign  of  Alonzo  XI, 
who  desired  the  preference  to  be  given  to  the  code  which  he  pub- ' 
lished  and  regulated  in  the  Cortes  of  Alcala  in  the  year  134S,  known 
by  the  name  of  Ordenamiento  Real  de  Alcala,  (royal  regulations  of 
Alcala.)  Lastly,  the  King  Don  Pedro,  in  the  Cortes  of  Valladolid  of 
1351,  mended  and  regulated  the  Fuero  de  Castilla  in  the  form  in 
whicli  it  has  arrived  to  our  times.  This  code  is  also  known  by  the 
names  of  Fuero  de  los  Hijosdalgos,  (statutes  of  gentlemen,)  Fuero  de 
Burgos,  (statutes  of  Burgos,)  and  Fuero  de  los  FazaHas^  (statutes  of 
the  sentences,)  ancient  laws  and  customs  of  Spain. 

In  the  kingdom  of  Leon,  King  Alonzo  V,  in  the  general  Cortes 
which  he  held  in  the  city  of  that  name  in  the  year  1020,  gave  the 
statute  which  he  called  of  Leon,  composed  of  laws  established  in  that 
assembly  of  the  government  -of  that  city  and  kingdom,  including 
Gallicia  and  the  part  of  Portugal  then  conquered,  all  which  continued 
to  be  governed  by  them  until  the  publication  of  the  code  called  Fuero 
Real;  and  although  the  aforesaid  two  statutes  of  Castile  and  Leon  were 
established  in  both  these  kingdoms,  the  laws  of  the  Fuero  Juzgo  .con- 
tinued also  to  be  observed  in  the  provinces  more  or  less  respectively, 
in  every  thing  relating  to  common  law,  until  with  time  the  observance 
of  them  began  to  cool,  principally  in  Old  Castile:  but  if  here  their  vigor 
decayed,  it  was  recovered  throughout  the  whole  of  New  Castile,  and 
the  provinces  which  continued  to  be  conquered  from  the  period  of 
the  reign  of  Alonzo  VI,  up  to  the  beginning  of  that  of  Alonzo  the 
Wise,  which  monarchs  gave  the  laws  of  this  code  to  the  conquered 
people  for  their  government  in  all  that  belonged  to  common  law. 
King  Alonzo  X,  called  the  Wise,  being  desirous  of  annulling  the 
Vol.  L— 47 
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statutes  of  population  and  conquest  and  the  general  ones  of  Castile 
and  Leon,  in  order  to  avoid  the  confusion  and  even  complication  of 
such  a  multitude  of  different  laws  in  each  province,  ordained  and 
published,  in  the  year  1255,  the  Fuero  Realy  known  also  by  the  names 
of  the  Book  of  the  Councils  of  Castile,  Satute  of  the  Laws,  and  Statute 
of  the  Court,  because  by  it  were  chiefly  decided  the  processes  in  the 
tribunals  of  the  court,  and  he  ordered  that  the  laws  therein  should  be 
the  general  and  only  ones  in  all  his  dommions;  but  the  nobles  and 
the  people,  particularly  of  Castile,  finding  out  that  their  ancient  statutes 
and  privileges  were  by  it  destroyed,  they  made  their  complaint,  and 
recovered  them  in  time  of  the  same  Don  Alonzo,  when  among  these 
the  observance  of  the  Fuero  Real  ceased,  but  it  was  generally  in  use 
in  Estremadura,  Algarva,  Andalusia,  kingdom  of  Murcia,  &c.  The 
same  complaint  was  made  by  the  councils  of  the  cities  and  towns  of 
the  crown  of  Leon  in  the  time  of  the  discords  of  the  Infante  Don  Sancho 
with  his  father  the  same  Don  Alonzo,  when  the  re-establishment  of 
the  laws  of  the  statutes  of  Leon  and  of  the  Fuero  Juzgo  was  agreed 
upon  among  other  things. 

The  Fuero  Real  was  not  without  many  defects,  and  on  this  account, 
and  for  its  greater  clearness  and  intelligence,  it  became  necessary  to 
form  the  explanations  called  Leyes  de  Estilo  (laws  of  the  age)  to  the 
number  of  252,  by  the  authority  of  the  same  King  Don  Alonzo,  of 
his  son  Don  Sancho,  and  of  Don  Fernando  el  Emplazado,  as  it  is 
declared  in  the  prologue.  These  were  published  at  the  end  of  the 
13th  century  or  beginning  of  the  14th,  and  some  of  them  are  found 
inserted  in  the  New  Recopilation. 

After  the  Fuero  Real,  follows  the  celebrated  code  of  the  Parlidas. 
The  prologue  to  this  work  informs  us  that  the  King  Don  Alonzo  the 
Wise  undertook  it  by  order  of  his  father,  Fernando,  in  the  year  1251, 
and  fourth  of  his  reign,  and  that  he  finished  it  in  seven  years  aAer- 
wards.  These  laws  were  not  in  practice  until  the  time  of  Alonzo 
XI,  (about  the  year  1348,)  who,  by  the  law  1,  of  the  28lh  chapter  of 
his  ordonance  of  Alcala,  published  and  gave  them  force  after  they  were 
mended  and  corrected  by  him  to  his  satisfaction.  The  same  appears 
in  law  3,  tit.  1,  book  2,  of  the  New  Recopilation.  It  is  considered  as 
certain  that  the  cause  of  such  a  great  delay  in  the  publication  of  this 
code  was  the  disturbances,  wars,  and  other  most  important  matters 
which  occurred  in  the  reign  of  Don  Alonzo  the  Wise  and  the  two 
following. 

The  Partidas  was  composed  in  a  great  measure  of  the  laws  of 
Roman  codes,  of  chapters  from  the  canonical  law,  and  authorities  of 
the  holy  fathers.  It  is  evident  that  they  likewise  contain  many 
ancient  laws  of  the  kingdom,  and  that  the  customs  and  statutes  of 
the  nation  were  consulted,  the  desire  being  to  issue  a  perfect  legal 
code,  and  peculiar  to  our  Spain.  But  this  so  important  object  was 
not  attained  completely. 

Don  Alonzo  XI,  desirous  that  all  his  dominions  should  be  governed 
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by  one  and  the  same  laws,  and  in  view  of  what  he  had  promulgated 
in  the  Cortes  of  the  royal  city  of  Segovia,  formed  in  the  Cortes  of 
Alcala,  in  tlie  year  134S,  the  Ordenamiento  de  Leyes  (ordinance  of 
laws),  known  by  this  name,  ordering  that  these  should  govern  in  his 
dominions  in  preference  to  the  ancient  codes;  and,  after  them,  those 
of  the  municipal  statutes  of  the  cities,  and  those  of  the  parties  after 
he  had  corrected  them;  and  this  was  renewed  by  Enrique  II,  in  the 
Cortes  of  Toro,  in  the  year  1369,  and  by  Queen  Donna  Juana,  in  the 
law  first  of  Toro,  which  is  found  inserted  in  the  New  Recopilation. 
Of  this  code,  almost  all  the  laws  passed,  in  like  manner,  into  that 
Recopilation,  either  entire  or  with  some  slight  alteration. 

From  the  laws  of  this  code,  and  those  which  were  promulgated 
by  the  kings,  the  successors  from  Don  Alonzo  XI,  down  to  the 
Catholic  kings,  was  formed  that  which  we  know  by  the  title  of 
Royal  Ordinances  of  Castile,  and  also  that  called  Royal  Ordinance. 
It  is  composed  of  various  laws,  some  loose,  some  found  in  the  Fuero 
Real,  Leyes  de  Estilo,  and  Ordinance  of  Alcala,  and  is  divided  into 
eighty  books.  It  is  thought  that  its  author,  Alonzo  Montalvo,  under- 
took this  work  by  order  of  Fernando  and  Isabella,  as  he  himself 
says  in  his  prologue:  but  there  never  was  a  law  issued  to  put  in 
force  this  compilation,  and,  therefore,  its  laws  have  no  other  than  the 
merit  they  have  acquired  in  the  original. 

After  the  collections  just  related,  followed  another  which  is  called 
the  New  Recopilation.  This  was  concluded  and  published  in  the 
year  1567,  in  two  volumes  comprehending  nine  books,  having  in 
them  the  laws  which  appeared  in  various  pamphlets,  and  others 
which  were  found  loose.  In  the  later  editions  made  in  the  years 
1581,^92  and  '98,  1640, 1723  and  1745,  there  were  added  many 
laws,  established  in  the  intermediate  time  from  one  edition  to  another; 
so  that,  m  that  of  1745,  there  was  added  a  third  volume,  in  which, 
under  the  name  of  Autos  Acordados  del  Consejo,  (acts  agreed  upon 
in  council,)  were  included  more  than  500  pragmaticas,'  cedulas, 
decrees,  orders,  declarations  and  resolutions  of  the  king  issued  up  to 
that  year;  all  which  were  distributed  in  the  same  order  of  titles  and 
books  contained  in  those  of  the  volumes  of  the  recopilated  laws. 
With  the  augmentation  of  26  laws  and  12  decrees,  appeared  other 
three  editions  in  the  years  1772,  1775  and  1777;  the  public  being 
promised,  in  another  volume  separate,  by  way  of  supplement,  the 
great  number  of  cedulas  and  royal  decrees,  and  acts  agreed  upon 
•since  the  year  1745. 

Latterly  has  been  published  another  edition  of  the  same  Recopila- 
tion, not  in  the  method  and  order  of  the  old  one,  but  in  a  new  form; 
taking  in  the  useful  laws  contained  in  the  first,  and  adding  more 
than  2,000  dispositions  appertaining  to  them,  from  the  year  1745  up 
to  1805.  This  collection,  which  is  divided  into  12  books,  was  ap- 
proved and  ordered  to  he  observed,  by  King  Charles  VI,  with  the 
title  of  Novisima  Recopilacion  de  las  Leyes  de  Espaila,  by  a  royal 
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cedula  of  15th  July,  1805^  which  is  found  at  the  beginning  of  the 
work. 

The  epochs  being  known  of  the  promulgation  of  all  these  codes, 
and  the  principle  being  established,  that  *«  later  laws  destroy  the 
former,"  the  relative  value  will  be  known  of  all  these  parts  of  our 
legislation;  and  it  will  be  seen  by  what  laws  judgment  must  be  had 
in  the  various  cases  which  occur.  *  But  in  order  to  proceed  in  so 
important  a  matter  according  to  the  tenor  of  the  laws,  see  the  law 
3,  tit.  2y  book  3,  of  that  newest  Recopilacion. 


TITLE  VI. 

ORDENANZA  DE  INTENDANTEa 

Moved  by  the  paternal  affection  which  all  ray  subjects  deserve 
from  me,  even  ihe  most  distant,  and  by  the  anxious  desire  with  which, 
since  my  exaltation  to  the  throne,  I  have  endeavored  to  equalise  the 
government  of  the  great  empires  which  God  has  committed  to  me, 
and  put  in  a  state  of  order,  happiness,  and  defence,  my  extended  do- 
minions  of  both  Americas.  I  have  resolved,  after  well-foimded  re- 
ports and  mature  deliberations,  to  establish  in  the  kingdom  of  New 
Spain  provincial  intendants,  and  of  the  army,  in  order  that,  being 
clothed  with  authority,  and  having  competent  incomes,  they  may 
govern  those  settlements,  and  the  inhabitants,  in  peace  and  justice,  as 
far  as  is  entrusted  to  theni;  and  they  are  charged  by  this  instruction, 
that  they  may  take  care  of  the  polity,  and  collect  together  the  lawful 
interests  of  my  royal  exchequer,  with  the  integrity,  zeal,  and  vigi- 
lance, which  are  prescribed  by  the  wise  laws  of  the  Indies,  and  the 
two  royal  ordinances  which  my  august  father  and  King,  Don  Ferdinand 
VI,  published  4th  July,  1718,  and  13th  October,  1749;  which  prudent 
and  just  rules  I  wish  to  be  observed  exactly  by  the  intendants  of  said 
kingdom,  with  the  amplifications  and  restrictions  which  will  be  found 
explained  in  the  articles  of  this  ordinance  and  instruction. 

Art.  1,  Orders  the  division  of  that  empire  into  twelve  intendan- 
cies  by  name,  and  continues,  "each  of  these  intendancies  will  com- 
prehend the  jurisdictions,  territories,  and  districts,  which  will  be 
respectively  assigned  to  them  at  the  end  of  this  instruction,  which 
instruction  will  be  delivered  to  the  new  intendants  which  I  may  elect, 
with  the  corresponding  titles,  (which,  for  the  present,  will  be  de- 
spatched by  the  secretary  of  state,  and  universal  affairs  of  the  Indiesj) 
for  I  reserve  always  to  myself  to  name,  and  for  the  time  I  think  pro- 
per, for  these  employments,  persons  of  accredited  zeal,  integrity,  in- 
telligence and  good  conduct,  seeing  that  in  them  I  shall  rest  from  my 
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cares,  committing  to  them  the  immedfate  government  and  protection 
of  my  people. 

Art.  2.  The  viceroy  of  New  Spain  must  continue  in  the  fulness  of 
his  superior  authority  and  powers  of  all  kinds  which  are  granted  to 
him  by  my  royal  title  and  instruction,  and  by  the  laws  of  Indies,  in 
quality  of  governor  and  captain  general  in  the  district  of  that  com- 
mand; to  which  high  employments  is  added  that  of  president  of  the 
audience  and  chancery  of  the  capital  city  of  Mexico;  but  leaving  the 
superintendence  and  regulation  of  my  royal  exchequer  in  all  its 
branches  and  products  to  the  care,  direction,  and  management  of  the 
general  intendancy  of  the  army  and  exchequer,  which  is  to  be  erected 
in  said  capital,  and  to  which  the  others  of  the  province  will  be  subor- 
dinate, which  I  order,  also,  to  be  erected  by  this  instruction. 

Art.  3.  The  viceroy  to  give  currency  to  the  despatch  aud  authority 
of  the  intendaut. 

Art.  4.  The  super  in  tendency  which  is  thus  to  be  exercised  by  the 
said  intendaut  general  of  the  army  is  understood  to  be  delegated  from 
the  general  one  of  my  royal  estate  of  the  Indies,  which  is  invested 
in  my  secretary  of  state  and  universal  affairs  of  said  Indies;  and  for 
the  just  purpose  of  procuring  to  the  said  superintendent  sub-delegate, 
some  relief  in  his  important  duties,  and  to  assist  at  the  same  time  this 
establishment  of  intendencies  by  uniting  the  direction  of  all,  for  the 
purpose  of  making  uniform  its  government,  as  far  as  is  permitted  by 
the  difference  of  those  towns  and  provinces,  I  ordain  and  order  this 
superintendent  sub-deJegate,  with  the  approbation  of  my  viceroy  to 
establish  Immediately  in  the  capital  of  Mexico  a  superior  junta  of 
my  royal  exchequer,  to  which  he  must  unite  as  president,  the  best 
being  composed  conformably  to  law  8.  tit.  3.  lib.  8.  of  the  regent  of 
that  audience,  the  fiscal,  &c. 

Art.  15.  The  intendant  general,  and  every  one  of  those  of  pro- 
vince, must  have  a  second,  a  lawyer,  who  may  of  himself  exercise 
the  jurisdiction  in  matters  forensic,  civil  and  criminal,  in  the  capital 
and  in  his  particular  quarter,  and  who  may  be,  at  the  same  time,  as- 
sessor in  ordinary  in  all  affairs  of  the  intendancy,  supplying  the  place 
of  its  chief  in  his  absence,  sickness,  or  visits  to  his  provinces,  or  any 
other  cause;  it  being  understood  that  the  assessor  of  the  intendant 
general  must  be  assessor,  also,  in  every  thing  relating  to  the  superin- 
tendence of  my  royal  exchequer,  which  employs  him,  supplying  the 
place  there,  also,  in  case  of  defalcation,  sickness,  or  absence.  And 
that  the  said  vice  intendant  may  possess  all  the  requisites  which  his 
situation  demands,  they  must  be  examined  and  approved  by  my  con- 
suls, chanceries,  or  audiences,  and  shall  be  named  by  me  with  the 
consultation  of  my  chamber  of  Indies,  &c. 

Then  follow  various  clauses  relating  to  their  duty  in  watching  over 
the  general  police  and  good  government,  agriculture  in  all  its  branches, 
cotton,  silk,  cochineal,  &c.,  public  roads,  temples,  streets,  &c 

Art.  75.  Being  already  explained  in  general  the  obligations  of  the 
intendants  corregidores  of  their  provinces,  and  that  of  making  their 
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subaltern  officers  fulfil  theirs  as  respects  the  administration  of  justice, 
and  political  and  economical  government,  upon  which  depends  the 
augmentation  and  happiness  of  my  subjects,  they  must  preserve  the 
following  rules  as  regards  the  third  class  belonging  to  their  cognisance, 
which  is  that  of  my  royal  exchequer. 

Art.  76.  The  direction  in  chief  of  my  royal  rents  which  are 
established,  or  may  be  established,  in  the  circuit  of  my  said  kingdom, 
and  that  of  whatever  dues  may  belong  now  and  always  to  my  royal 
fisc,  in  whatever  manner,  will  be  conducted  in  future  under  his 
exclusive  inspection  and  cognisance,  with  all  accompanying,  depen- 
dent upon,  or  annexed  to  it,  without  distinction,  whether  the  branches 
be  administered  for  my  own  account,  or  be  rented,  or  be  in  the  name 
of  others;  and  I  ordain  and  declare,  besides,  that  the  forensic  juris- 
diction granted  by  law  2.  tit.  3.  lib.  8.  to  the  royal  officers  for  the 
collection  of  the  effects  and  branches  of  my  royal  treasury,  it  is  under- 
stood now  united  in,  and  transferred  to,  the  intendants  in  their 
respective  provinces,  to  the  absolute  exclusion  of  those  ministers  of 
the  royal  exchequer,  who  will  remain  with  this  title  for  the  future, 
together  and  individually,  with  that  of  contadors  and   treasurers, 
although,  always  subject,  as  heretofore,  to  securities  and  a  joint 
responsibility  as  far  as  this  regards  them,  and  subordinate  to  these, 
my  new  magistrates,  looking  to  them  as  their  chiefs  and  superiors. 
Nevertheless,  these  ministers  will  take  in  their  charge  the  obligation 
which  is  now  held  by  the  royal  officers  to  administer  and  collect  what 
belongs  to  my  royal  fisc,  in  the  branches  which  are  now  in  their 
charge,  exercising  all  the  co-active  economical  powers  which  may 
effect  the  one  and  the  other,  with  the  difference  that,  in  cases  where 
it  may  be  necessary  to  proceed  judicially  against  the  debtors  to  the 
fisc,  they  may  proceed  to  prosecute  and  follow  up  the  demand  in  my 
name,  before  their  respective  intendant  or  sub-delegate,  so  that,usinjg^ 
the  jurisdiction  which  is  thus  declared  to  them,  they  may  despatch, 
the  orders  in  course,  and  conformable  to  justice. 

Art.  77.  In  drder  to  effect  this,  and  that  the  orders  and  decrees  of 
the  intendants  in  respect  to  this  branch,  and  that  of  war,  may  be 
carried  into  execution  in  all  the  districts  of  their  provinces  by  persons 
duly  authorised,  they  will  nominate  as  well  in  the  head  cities  of  the 
governments,  political  and  military  which  are  suffered  to  remain, 
(except  those  of  Yucatan  and  Vera  Cruz,)  as  in  the  other  cities  and 
towns  which  are  well  populated,  and  especially  where  there  may  be 
a  treasury  of  my  royal  exchequer,  although  this  may  be  of  an  inferior 
class.  Sub-delegates  for  the  forensic  part  only  of  these  two  depart- 
ments, in  the  understanding  that,  in  the  head  cities  and  districts  of  the 
said  governments,  the  said  appointment  must  fall  upon  the  governors 
themselves,  as  is  ordered  in  the  8th  article;  and,  also,  that  in  the 
other  places  indicated,  and  their  respective  territories,  in  no  eveat 
must  the  alcaldes  be  elected,  and  le^s  the  contadores  or  treasurers,  or 
bthers,  administrators  of  any  branch  of  my  fisc;  but  be  confided  to 
persons  private  and  of  the  best  repute  and  necessary  standing,  by 
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previous  report  of  persons  who  can  give  it  with  due  acquaintance, 
declaring,  as  I  now- declare,  that  the  military,  as  far  as  their  appoint- 
ment of  sub-delegate  to  their  respective  iutendant,  must  be  subor- 
dinate to  him,  and  that  the  faculties  of  the  said  sub-delegates,  and 
those  of  the  others  ordered  by  the  12th  article  to  be  established,  as  far 
as  regards  the  aforesaid  two  branches,  are  only  to  extend  to  causes 
which  they  may  set  on  foot  themselves,  or  may  be  passed  to  them  in 
summary  by  any  lower  officers  of  my  custom-house,  until  they  are 
brought  to  a  point  for  sentence;  for  in  this  state  they  must  be  remitted 
to  the  intendant  of  the  province  for  pronouncing,  with  the  advice  of 
his  assessor,  what  may  appear  just. 

Art.  78.  As  regards  the  exercise  of  the  forensic  jurisdiction  in  the 
processes  and  affairs  of  my  exchequer,  the  intendants  must  take 
cognisance  exclusively,  and  to  the  absolute  separation  of  all  other 
magistrates,  tribunals,  and  audiences  of  that  kingdom,  with  the  sole 
exception  of  the  superior  Junta  of  exchequer;  and  this  will  also 
actuate  in  all  causes  in  which  my  treasury  may  have  any  interest  or 
any  injury,  or  which  may  belong  to  any  branch,  or  any  dues  which 
may  be  in  administration  or  rented,  as  well  in  respect  to  recoveries, 
as  in  all  incidental  matters,  so  that  no  intendant,  not  even  the  one  of 
Mexico,  as  regards  his  district,  will  admit  from  any  one  recourse  or 
appeal,  unless  it  be  to  the  said  superior  junta  in  cases,  and  with 
respect  to  things,  which  admit  of  it,  in  the  same  manner  that  from  the 
decrees  of  this  last  none  can  be  made  but  to  my  royal  person,  and  by 
the  private  channel  of  the  Indies;  and  it  must  be  observed  that  the 
superintendant  sub-delegate  must  not  be  present  when  there  is  a 
motion  to  appeal  from  a  sentence  which  he  has  given  as  intendant 
of  province  in  his  direct  charge,  neither  can  the  assessor  of  the  super- 
.  intendancy,  if  it  has  been  pronounced  by  his  advice,  &c 

Abt.  81.  The  intendants  shall  also  be  exclusive  judges  of  the 
dependencies  and  causes  which  may  occur  in  the  district  of  their 
provinces,  about  sales,  compositions,  and  divisions  of  lands,  whether 
realengos,  or  of  my  dominion:  the  possessors,  and  those  who  pretend 
to  new  concessions  of  them,  having  to  represent  their  rights,  and 
reduce  to  form  their  demands  before  the  intendants  themselves,  in 
order  that  these,  when  they  are  duly  informed  of  these  affairs  by 
means  of  a  promoter  of  my  royal  fisc,  whom  they  shall  appoint,  they 
may  determine  upon  them  according  to  right,  with  the  advice  of 
the  usual  assessor,  and  admit  appeals  to  the  superior  junta  of 
exchequer,  or  render  an  account  to  this,  if  the  interested  do  not  wish 
to  appeal  with  the  original  process,  when  they  judge  this  in  a  state 
for  despatching  the  title;  in  order  that,  when  it  is  seen  by  the  junta, 
it  may  be  returned  either  that  it  may  be  despatched,  if  no  objection  is 
made,  or  that,  before  despatching  it,  the  alterations  may  be  made 
which  that  junta  may  point  out  and  advise;  by  which  means,  and 
without  new  impediments,  the  corresponding  confirmations  may  be 
made,  which  will  be  drawn  out  by  the  superior  junta  itself,  it  pro- 
ceeding in  the  matter,  as  also  the  intendants,  his  sub-delegates,  and 
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the  others,  agreeably  to  what  is  ordained  in  the  royal  instruction  of 
15th  October,  1754,  in  as  far  as  it  is  not  opposed  to  what  is  now 
decreed  by  this^  without  losing  sight  of  the  salutary  dispositions  of  the 
laws  which  are  therein  cited,  and  that  of  9.  tit.  12.  lib.  4. 

Art.  83.  They  will  likewise  take  cognisance  in  all  cases  of 
prizes,  shipwrecks,  vessels  in  distress,  and  vacant  property,  be  this 
in  whatever  manner  it  may,  as  well  for  the  examination  thereof,  as 
to  put  it  in  a  way  of  recovery,  and  of  applying  them  to  my  royal 
exchequer,  the  necessary  steps  being  first  adopted  according  to  right, 
and  giving  me  an  account  of  all  by  the  private  channel  of  the  Indies, 
in  order  that,  by  that  way,  an  understanding  may  be  had  with  the 
respective  tribunals,  and  the  decrees  which  may  be  advisable,  may 
be  communicated  to  the  intendants  themselves. 

Art.  306,  Gives  to  this  instruction  and  ordinance  the  force  of  law; 
all  other  dispositions,  establishments,  customs,  or  practices,  to  the 
contrary  are  revoked;  any  interpretation,  or  amplincation  is  prohi- 
bited, and  it  is  ordered  to  be  observed  by  all  the  tribunals  and  chiefs, 
secular  and  ecclesiastical,  and  by  all  and  every  one  whom  it  concerns, 
avoiding  all  discussion  or  hindrance. 

December  4,  1786. 


TITLE  VII. 
CUSTOM  OR  UNWRITTEN  LAW,  FROxM  EL  ABOGADO  AMERICANO. 

"  Custom  is  unwritten  law  that  has  been  introduced  by  use. 
In  order  to  be  such,  and  not  vicious,  (corruptola,)  it  is  required  that 
the  usage  be  that  of  the  people,  or  of  the  greater  part  of  them,  for 
the  space  of  10  years,  and  that  it  be  in  harmony  with  the  general 
utility.  Two  uniform  judgments  or  sentences  are  one  of  the  proofs 
of  custom.  A  legitimate  custom  has  the  force  of  law;  derogates  the 
former  law  that  is  contrary  to  it,  and  interprets  the  doubtful  law; 
from  whence  it  is  said  that  there  is  a  custom  beyond  the  law,  con- 
trary to  the  law,  and  according  to  the  law.^' 

Manual  del  Abogado,  1  vol.  p.  3. 

Partida,  I.  tit  2,  treats  of  usage  and  custom,  and  accords  with  the 
above. 

Manual  del  Abogado,  America,  lib.  3,  tit  5,  vol.  2,  p.  16. 

Sbc.  1.  Definition  of  judge. 

Sec.  2.  Wlio  caimot  be  judge. 

Sec.  3.  What  age  is  requisite  in  order  to  be  judge. 

Sec  4.  Concerning  the  assessor. 

Sec.  5.  The  judge  is  ordinary  or  delegated.  Ordinary  is  he  who 
exercises  jurisdiction  in  his  own  name  by  the  proper  right  qf  his 
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office.  Delegated  is  he  who  exercises  jurisdiction  by  order  of  the 
supreme  authority^  or  of  the  ordinary  judge  who  commissions  him 
for  some  particular  case. 

Sec.  6.  Jurisdiction  is  the  power  of  taking  cognisance  of  and 
deciding  civil  and  criminal  causes.  With  it  goes  united  empire^ 
(el  imperio,)  which  is  armed  power;  that  is  to  say,  the  power  of 
causing  the  decisions  to  be  executed^  and  it  is  divided  into  absolute 
and  mixed:  absolute  empire  is  the  power  of  administering  justice 
in  causes  in  which  the  punishment  may  be  indicted  of  deaths  loss 
qf  member  y  or  perpetual  banishment:  mixed  is  the  power  of  taking 
cognisance  of,  and  determining  civil  causes,  and  criminal  causes, 
in  which  the  sentence  is  less  severe  than  those  above  mentioned. 

Sec.  7.  Jurisdiction  is  divided  into  ordinary,  delegated,  and  pro- 
rogated. The  ordinary,  which  is  also  called  proper,  is  that  which 
belongs  to  the  magistrate  by  the  proper  right  of  his  office.  The 
delegated,  which  is  also  called  mandada,  (literally,  commanded  or 
sent,)  is  that  which  one  exercises  in  the  name  of  the  ordinary 
judge,  in  the  form  and  with  the  limitations  that  he  grants  for  a 
certain  and  particular  case.  Lastly,  the  prorogated  is  that  which, 
by  the  express  or  tacit  consent  of  the  parties,  is  extended  to  persons 
or  causes,  to  which  it  was  incompetent. 

Sec«  8.  It  is  an  axiom  that  the  delegate  cannot  sub-delegate;  but 
the  judge  who  is  delegated  by  the  supreme  authority  may  do  it  as  if 
be  were  the  ordinary  judge;  and  the  judge  delegated  by  the  ordinary 
may  also  sub-delegate  the  causes,  provided  they  have  been  litigated 
before  the  latter. 

Sec  9.  There  are  some  things  which  cannot  be  delegated  except 
tinder  certain  limitations.  In  the  first  place,  the  absolute  empire  (el 
mero  imperio)  cannot  be  delegated,  except  on  account  of  the  just  and 
necessary  absence  of  the  delegating  judge,  and  then  only  until  sen- 
tence, which  must  be  given  by  him.  In  the  second  place,  neither 
can  be  delegated  the  appointment  of  guardians  or  curators,  nor 
causes  in  which  the  matter  in  controversy  exceeds  the  value  of  three 
hundred  maravedis  of  gold,  except  in  the  case  mentioned,  of  absence, 
and  that  of  a  great  pressure  of  business  in  the  public  service.  Law 
6,  til.  10,  book  11,  of  the  Novisima  Recopilacion,  permits  the  ordi- 
nary judge  to  appoint  a  substitute,  if  he  be  sick  or  absent,  for  any 
lawful  cause;  and  if  there  be  regidors  in  the  town,  what  is  observed 
is,  that  in  such  cases,  the  first  regidor  exercises  the  jurisdiction,  and, 
in  default  of  him,  the  second,  &c. 

Sec.  10.  Delegated  jurisdiction  is  ended:  1.  By  the  revocation  of 
the  delegating  judge.  2.  By  the  death  or  loss  of  office  of  the  dele- 
gating judge  before  the  citation.  3.  By  the  promotion  of  the  dele- 
gated judge,  if  he  equal  or  exceed  in  rank  the  judge  by  whom  he 
was  delegated.  4.  By  the  lapse  of  a  year  without  making  use  of 
the  delegation.  5.  By  the  death  of  the  person  delegated,  unless  it 
was  not  granted  to  him  as  an  individual,  but  as  holding  some  digni-. 
ty  or  office;  for,  in  this  case,  the  successor  will  continue  in  the  dele- 
Vol.  I.— 48 
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gation,  because  the  office  never  dies.  6.  By  the  conclusion  of  the 
business  or  time  for  which  it  was  granted. 

Sec.  II.  Jurisdiction  is  prorogated  by  the  express  or  tacit  consent 
of  the  parties,  as  was  said  in  the  definition:  by  the  express,  as  if  two 
persons  agree  to  submit  themselves  to  a  judge,  who,  in  respect  to  both 
or  one  of  them,  was  not  competent,  provided  the  cause  can  be  litiga- 
ted (puedo  actuarse)  before  him;  by  the  tadt^  as  if  the  defendant 
contests  the  suit  before  an  incompetent  judge,  without  objecting  the 
incompetency,  or  as  if  the  plaintiff  resorts  to  a  judge  incompetent  as 
respects  himself,  and  before  that  judge  a  cross  demand  is  set  up  by 
the  defendant,  to  which  cross  demand  the  plaintiff  will  be  obliged  to 
plead.  It  is  disputed  whether  prorogation  can  be  extended  from 
place  to  place,  and  from  time  to  time;  and  the  opinion  that  denies 
that  it  can,  appears  more  probable,  because  the  judge,  when  out'  of 
the  place  or  time  for  which  he  is  appointed,  is  no  more  than  a  pri- 
vate person  without  any  jurisdiction. 

Sec.  12.  It  is  also  usual  to  divide  jurisdiction  into  con/eniious,  or 
compulsory  and  voluntary.  The  former  is  that  which  is  exercised 
over  even  those  who  are  not  willing;  that  is,  the  jurisdiction  which 
the  superior  or  judge  has  over  those  subject  to  him;  the  latter  is,  that 
which  is  exercised  between  those  who  are  wiltin/a^j  without  Justice 
being  formally  administered;  as  when  there  is  made  before  the  judge 
any  adoption,  manumission,  entancipation,  or  other  similar  acts.  The 
first  is,  strictly  speaking,  jurisdiction,  the  second  not  so.  Some  call 
the  prorogated  jurisdiction  voluntary.  Lastly,  there  is  another  division 
of  jurisdiction  into  exclusive  and  accumulative:  exclusive  is  that 
which  deprives  other  judges  of  the  cognisance  of  the  cause,  as  that 
which  is  possessed  by  one  delegated  by  a  judge  superior  to  the  judge 
of  the  district;  and  accumulative  is  that  by  which  a  judge  may  take 
cognisance  beforehand  of  the  same  causes  as  another,  that  is  to  say, 
anticipate  him  in  taking  cognisance  of  the  same. 

Sec  13.  As,  in  order  to  exercise  jurisdiction,  it  is  not  sufficient  that 
one  be  a  judge,  but  he  ought  also  to  be  competent,  it  is  necessary  to 
know  who  is  so  in  each  cause.  In  the  first  place,  it  is  to  be  observed 
that  every  judge  has  a  designated  territory,  within  which,  and  not 
out  of  it,  he  may  exercise  his  jurisdiction,  which  neither  is  extended 
to  all  the  persons,  nor  to  all  the  things  witHin  his  district,  because 
there  are  many  which,  being  exempted  from  the  ordinary  or  common, 
are  only  subject  to  some  exclusive  jurisdiction,  as  the  military,  that  of 
the  public  revenue,  (exchequer-hacienda  publica,)  the  ecclesiastical, 
and  various  others,  which  fail  not  to  introduce  confusion,  and  to  im- 
pede the  march  of  the  administration  of  justice. 

Sec  14.  These  principles  being  established,  a  competent  judge  in 
civil  causes  is,  1st,  the  judge  of  the  place  where  the  defendant  is 
domiciled,  or  was  when  he  contracted:  2d,  he  who  was  mentioned 
in  the  contract,  or  the  judge  of  the  place  in  which  it  was  made,  pro- 
vided the  defendant  be  found  there  when  the  action  is  commenced: 
^dy  the  judge  of  the  place  where  the  things  in  litigation  are  situated: 
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4th,  when  a  movable  thing  is  demanded  with  right  of  ownership, 
the  judge  of  the  place  in  which  the  defendant  shall  be  found  with  it, 
ahhough  he  be  a  resident  elsewhere  unless  he  give  sureties  de  esiar 
&  derecho:  5th,  in  matters  of  the  accounts  that  guardians  or  curators 
ought  to  give,  the  judge  of  the  place  where  the  guardianship  or  cura- 
torship  was  administered:  6th,  in  possessory  causes  of  inheritances, 
the  judge  of  the  place  where  the  inheritable  things  are:  7th,  in  causes 
where  legacies  are  claimed,  if  they  are  specific,  the  judge  of  the  place 
where  they  are,  or  where  the  greater  part  of  the  property  of  the 
deceased  may  be,  or  where  the  heir  may  reside;  and  if  they  are  ge- 
neric, (in  kind,)  or  of  an  article  which  it  is  usual  to  count,  measure,  or 
weigh,  the  judge  of  the  first  two  places  indicated,  or  the  judge  of  the 
place  in  which  the  heir  commenced  paying  the  legacies,  unless  the 
testator  had  designated  the  place. 

[The  remaining  sections  of  this  title  are  irrelevant.] 

Art.  83.  They  (the  intendants)  will  also  take  cognisance  in  all 
cases  of  prizes,  shipwrecks,  distress  of  ships,  and  vacant  propertt/,  in 
whatever  manner  it  rnay  appear — as  well  for  the  examination  there- 
of, as  to  put  them  in  a  state  of  value,  and  for  applying  them  to  my 
royal  exchequer,  taking  previously  the  steps  required  necessary  by 
law,  and  giving  me  information  thereof  by  the  private  way  in  affairs 
of  Indies,  in  order  that  through  that  channel  instructions  may  be  issued 
to  the  respective  tribunals,  and  suitable  resolutions  maybe  communi- 
cated to  the  intendants  themselves. 

Solorzano-^lib.  4.  cap.  2^. 

Art.  23.  They  (the  commissaries  of  cruzade)  have  also  tried,  in 
order  to  extend  their  jurisdiction,  to  bring  under  their  office,  adminis- 
tration, and  jurisdiction  the  stray  cattle,  and  any  other  property  lost 
or  vacant,  the  owner  of  which  is  not  known,  and  which  are  generally 
denominated  Bienes  de  Mostrenco;  and  also  of  all  those  who  die  in 
the  Indies  ab  intestate,  or  at  least  the  fifth  part  of  these.  This  is  like- 
wise denied  to  them  with  great  reason,  and  even  prohibited  by  some 
old  cedulas  of  the  14th  January,  1536,  and  14  Feby.,  1540,  renewed 
by  another  of  16  July,  1614.— L.  18.  tit.  20.  lib.  1;  L.  11.  tit.  5.  lib. 
5.  L.  6.  tit.  12.  lib.  8.  Recop. 

24.  And  in  another,  given  in  Lerma  28th- October,  1602,  a  mandate 
which  the  religious  order  of  Merced  obtained  from  the  Nuncio  of  the 
Pope,  is  ordered  to  be  recalled  in  its  original,  and  sent  to  the  Royal 
Council  of  the  Indies,  for  this  property  to  be  exhibited  to  them,  and 
applied  to  them  alone  in  virtue  of  their  privileges,  and  for  the  redemp- 
tion of  captives;  and  it  assigns  as  the  reason  the  cedula  that  it  is  con- 
trary to  justice,  to  the  laws,  and  to  the  royal  cedulas,  afrreeahly  to 
which  all  the  mostrenco  property  and  effects  belong  to  my  camara 
and  fisc. 

25.  In  proof  of  which  we  have  many  texts  and  authors  which  pro- 
nounce them,  and  declare  them  as  Regalias,  (L.  vacantia  et  per  tot. 
c.  de  bon.  vacant.  L.  pen  c.  de  petit  bon.  Subl.  lib.  10.  tit.  10. 1.  I.  L. 
7.  3,  8.  tit  13.  lib.  6.  Recop.  ubi  accv.  et  late  Sextur.  de  Regal,  lib.  2. 
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cap.  9.  Bocer.  d.  tract  c.  3.  n.  26.. et  seqq.  DD  omnes  per  text.  en.  c. 
1.  quae  sint  Regalia  in  feudis,)  and  as  such  they  should  be  picked  up, 
collected,  and  administered  by  the  royal  officers,  as  they  do  not  belong 
to  other  than  the  fisc,  if  no  especial  privilege  is  shown  by  which  it 
may  appear  that  this  has  been  conceded,  as  in  Spain  is  held  by  sonoie 
portions  of  the  religious  order  of  Merced  and  of  the  Trinity,  for  the 
aforesaid  redemption  of  captives;  and  the  council  of  the  MestOy  so 
called  for  the  stray  beeves  applied  to  it 

2Q.  From  which  it  follows,  in  thejopinion  of  Antonio  Nebrixa,  (in 
dect  verb,  mostrencos)  the  name  of  this  mostrencos,  when  they  ought 
to  be  called  Mestengos,  inasmuch  as  flocks  without  owner  belong  to 
the  order  of  Mesta^  whose  laws  dispose  of  the  same;  although  Covar- 
rubias  (in  thes.  Linguae  castell.  verb,  mostrencos)  is  of  opinion  that 
they  are  called  mostrencos,  from  the  word  mostrando  (showing),  be- 
cause wherever  they  are  found  they  must  be  shown,  then  manifested 
and  advertised  publicly,  that  the  owner  may  be  sought;  and  he  not 
appearing  within  a  year  and  a  day,  they  remain  to  the  king,  and  are 
applied  and  adjudicated  to  his  fisc  and  royal  camara,  as  is  expressed 
in  the  laws  which  I  have  cited. 

27.  Nor  in  opposition  to  the  above  can  it  be  said,  that,  in  Spain 
the  commissary  general  and  council  of  cruzade  collect  and  administer 
this  property  mostrenco  and  ab  intestate,  and  take  cognisance  and 
judge  in  the  processes,  because  that  proceeds  from  laws,  commissions, 
and  private  instructions  granted  to  them  to  that  effect  These  are 
related  by  Perez  de  Lara  (see  note).  But  in  the  Indies  there  is  no 
such  concessiony  but  on  the  contrary y  as  has  been  seen. 

28.  A  case  in  point.    Book  6,  chap.  6. 

Art.  1.  Of  the  property  called  mostrencosy  and  the  cause  of  their 
being  so  called,  I  said  something  in  another  chapter,  where  it  was 
spoken  of  whether  in  the  Indies  the  collection  and  administration 
belonged  to  the  commissaries  of  the  holy  cnizade:  what  I  have  now 
to  add  is,  that  all  movable  and  immovable  property  is  held,  and 
ought  to  be  held,  as  such,  which  have  an  owner  or  not;  or  in  case  of 
having  one,  are  lost,  and  without  him  appearing  who  may  be  the 
owner — after  a  year  and  a  day  of  steps  taken,  of  manifestations,  and 
advertisements  in  looking  for  him,  which  the  laws  of  the  Recop. 
direct  which  speak  of  the  matter,  and  which  is  treated  of  at  length  by 
Covarrubias,  Avendafio,  Juan  Gutierrez,  Bobadilla,  and  other  authors, 
(see  note,)  and  in  particular  Licte.  Juan  de  Meneses,  who,  when  he 
held  the  office  of  fiscal  of  the  holy  cruzade,  upon  the  occasion  of  a 
right  to  this  property  being  claimed  by  some  titled  gentry,  and  the 
orders  of  Merced  and  Trinidad,  printed  in  the  year  1618  a  very 
copious  argument  and  juridical  discourse  upon  the  subject 

2.  In  this,  his  first  and  most  judicious  conclusion  is,  that,  at  the 
present  time,  this  property  belongs  to  the  fisc  and  royal  camara,  like 
the  metals,  salt  works  and  treasures,  of  which  I  made  mention  in 
former  chapters;  and  for  this,  in  the  Recop.  de  las  Leyes  de  Castillay 
all  these  things  are  collected  under  one  title,  (Tit  13.  lib.  6.  Recop. 
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Cast.y)  which  says,  "Of  the  treasurers  and  miners  of  gold  or  silver,  or 
any  other  metal,  and  salt  works,  also  property  mostrencos  and  pro- 
perty found." 

3.  Because  as  princes  sovereign  are  universal  owners:  and  also/or 
the  protection  of  all  that  is  held  in  the  provinces  by  his  vassals,  as 
Seneca  has  well  said,  and  a  text  which  must  be  explained  in  this 
sense,  according  to  Cujacio  and  other  grave  authors,  (see  note);  when 
the  particular  owner  does  not  appear,  they  introduce  themselves  and 
put  themselves  in  his  stead,  and  have  incorporated,  and  do  now 
generally  incorporate,  this  property  of  mostrencos  with  their  royal 
crown,  making  this  of  the  number  and  quality  of  other  Regalias  of 
which  they  have  made  use,  and  now  use,  under  the  pretext  that  they 
want  all  for  the  good,  the  protection,  and  defence  of  the  same  pro- 
vinces, and  the  subjects  from  whom  it  is  derived,  as  is  shown  in  the 
chapter  upon  feudal  property,  (c.  1,  Quae  sint  Regalia  in  Feud,  ibi: 
Bona  vacantia,)  which,  in  treating  upon  the  said  Regalias,  compre- 
hended this  one  under  the  name  of  vacant  property.  Whence  Mateo 
de  Aflictis,  J.  M.  Novario,  and  all  who  comment  upon  him,  make 
great  mention  of  this;  and  also  Peregrino,  Regnero  Sextino,  Henrico 
Bozerio,  Camilo  Borrelo,  and  the  rest  of  the  authors  who  have  writ- 
ten about  them  and  others  at  every  step,  (see  note.) 

4.  These  speak  of  the  customs  which  exist  respecting  this  in  all 
nations,  and  the  name  which  is  generally  given  to  this  kind  of  pro- 
perty, and  the  various  species  into  which  it  is  divided,  all  of  which  is 
embraced  in  one  law  of  the  kingdom,  (Diet.  L.  b.  tit.  13.  lib.  6.  Recop. 
Cast.j)  in  these  words — "  Every  thing  which  may  be  found  in  any  ' 
manner  mostrenco,  abandoned,  must  be  delivered  to  the  justice  of  the 
place  or  jurisdiction  in  which  it  may  be  found,  and  must  be  kept  a 
year;  and  if  the  owner  does  not  appear,  it  must  be  given  to  our 
camara."  Not  content  with  having  said  every  and  things  which  are 
words  or  expressions  so  universal  and  general,  as  is  notorious,  (see 
note,)  it  added,  "  in  whatever  manner  mostrenco,  abandoned,"  which 
is  more  universal  still,  and  in  its  nature,  by  all  the  rules  of  justice, 
extend  the  disposition  to  all  cases  and  to  all  things  found  in  whatever 
manner,  and  comprehend  not  only  things  alike,  but  even  those  which 
are  not  so,  or  may  appear  greater  than  what  is  expressed;  and  the 
same  is  shown  in  the  following  laws,  which,  by  only  saying  things 
found  and  mostrenco,  it  appeared  to  them  to  have  said  all  that  was 
necessary  to  comprehend  all  those  which  should  be  found  without  an 
owner,  and  whose  ownership  was  uncertain,  as  well  animate  as 
inanimate,  for  it  is  not  permitted,  nor  are  distinctions  admitted  by 
the  laws  which  speak  in  words  so  general. — (L.  de  pretio  cum  vulg. 
de  publiciana  in  rem  act.) 

5.  And  even  more  to  the  purpose  is  a  whole  title  of  the  ordena- 
miento  real,  (tit.  12.  lib.  6;)  from  which  some  of  the  laws  of  the 
Recop.  have  been  taken,  which  title  satisfies,  by  having  but  a  sentence 
**of  the  things  found,  which  are  called  Mostrencos;''  and  with  this 
it  was  judged  to  have  comprehended  as  many  species  of  these  as 


866  Custom  or  Unwritten  Law.  [Book  IV. 

could  be  imagined,  and  it  put  us  in  the  line  of  another  doctrine,  which 
teaches  (see  note)  that  the  intention  of  the  statute  is  declared  by  the 
words  of  this  sentence: — from  it,  it  is  lawful  to  form  an  argument 
whereby  to  explain  it. 

6.  And  coming  nearer  to  the  municipal  justice  of  our  Indies,  the 
same  and  in  the  same  form  is  declared,  and  ordered  there  to  be  ob- 
served, by  the  cedulas  of  the  years  1536, 1540,  1602,  1614,  which 
I  have  cited  in  the  chapter  aforesaid,  in  conformity  to  which  the 
cruzade  and  the  religious  order  of  Merced  are  prohibited  from  inter- 
fering or  disturbing  this  property,  giving  for  reason  that  all  belongs 
to  the  camara  and  fisc  of  his  Majesty. 

Solorzano,  book  3,  cap.  30. 

Art.  20.  If  the  fisc  is  the  plaintiflf :  if  it  can  lay  an  action  in  the 
royal  audience. 

Art.  21.  Reasons  in  favor;  also  the  persons  and  communities  who 
cannot  possess  Indians.     Recop.  lib.  6.  tit.  8.  law  12  and  13. 

Art.  22.  Yet  I  assert  the  contrary  in  the  case  where  a  private 
individual,  from  whom  the  fisc  demands,  or  claims  to  take  away  the 
encomienda,  should  have  some  lawful,  or  at  least  seeming  cause  for 
possessing  it:  for  I  find  that  the  meaning  is  very  general  of  the  afore- 
said for  as  many  as  plead,  or  would  wish  to  plead  about  encomiendas 
in  possession  and  those  in  property,  that  they  be  remitted  to  the 
supreme  council  of  Indies.  And  as  this  order  must  be  observed 
when  the  individual  claims  against  the  fisc,  so  also  when  the  fisc 
claims  from  the  individual:  for  these  actions  should  not  be  imequal 
or  operate  defectnously  as  the  laws  say,  and  their  doctors,  (see  note;) 
and  the  fisc  must  not  disdain  to  have  its  rights  equalised  with  thcise 
of  an  individual,  and  avail  itself  of  the  common  law  to  both,  only  in 
cases  where  it  is  especially  privileged. 

Art.  23.  In  feudal  questions  of  lordship,  this  and  the  vassals  plead 
in  one  tribunal.    The  fisc  uses  that  common  to  both. 

Art.  24.  And  to  this  the  cedulas  which  I  have  spoken  of  to  the 
contrary  are  not  repugnant,  nor  that  the  fisc  never  is  used  to  litigate 
when  it  is  not  of  possession;  for  those  have  their  mark,  and  are  used 
only  in  the  cases  which  they  mention,  viz:  where  the  fisc  is  holder, 
or  enters  with  this  express  intention,  and  he  with  whom  it  litigates  is 
not  the  possessor,  but  an  intruder  or  unjust  detainer  of  the  encomienda 
withont  any  title,  not  even  pretended.  In  such  case  it  is  right  that 
the  royal  audiences  restore  it  to  the  fisc  instantly,  as  they  can  also 
do,  and  ought  to  restore  to  all  individuals  who  have  been  ejected  in 
fact,  agreeably  to  the  law  of  Malinas  and  its  commentaries,  which  I 
have  cited. 

Art.  25,  And  in  this  view  the  fisc  can  oblige  all  and  whatever 
possessors  of  encomiendas  by  an  edict  and  public  advertisement,  or  in 
any  form  which  may  appear  to  him  most  convenient,  to  appear  and 
exhibit  their  titles,  agreeably  to  a  cedula  of  1551,  in  chap.  IS,  of  the 
instructions  to'the  viceroy  of  Peru,  (see  note,)  of  which  mention  is  made 
by  Antonio  de  LeoiL    For  although,  in  general,  nobody  is  obliged 
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to  exhibit  to  another  the  title  of  his  possession  as  the  law  ordains, 
(see  note,)  this  is  limited  to  those  who  pretend  possession  of  things 
of  others,  or  when  opinion  is  against  them;  and  consequently,  in  any 
case  where  defence  is  made  under  pretext  of  feudal,  gratuitous,  or 
censual  right,  they  are  obliged  to  exhibit  it  according  to  the  common 
opinion  of  the  doctors,  (see  note,)  since  it  is  the  foundation  of  their 
intent;  and  not  making  the  exhibition,  the  presumption  is  against  him 
that  all  things  are  presumed  to  be  free;  so  in  matters  of  jurisdiction, 
says  Gregorio  Lopez  and  many  others,  (see  note,)  that  for  the  reason 
that  the  king  enters  by  founding  his  claim  upon  all  his  dominions, 
even  upon  lands  of  lords  and  of  prelates,  he  can  ask  these,  and  com- 
pel them  to  exhibit  the  titles  by  which  they  claim  their  rights. 


TITLE  VIII. 

POWERS  OF  VICEROYS,  CAPTAINS-GENERAL  AND  GOVERNORS,   JFROM 
SOLOllZANO'S  POLITICA  INDIANA. 

[translation.] 

Book  3 — Chapter  5 — Article  3L 

Because,  as  Carolo  Pascalio  says,  and  Calisto  Ramirez,  subjects 
have  no  obligation  to  investigate  or  know  the  orders  and  instructions 
of  a  secret  nature  which  are  given  to  the  viceroys,  in  which  bounds 
are  put  to  their  power,  for,  if  they  do  not  obey  them,  they  are  subject 
to  reprehension  or  punishment;  but  what  they  may  perform  must  be 
sustained,  because  they  are  in  quality  of  factors  or  substitutes  to  roy- 
alty, for  whose  actions  he  who  named  them  is  accountable,  and  put 
them  in  that  charge  which  is  indeed  conformable  to  right.* 

Book  Z— Chapter  9—Jlrticle  14. 

But  although  this,  as  I  said,  proceeds  with  reference  to  common 
law,  and  it  is  fit  that  the  viceroys  and  governors  of  the  Indies  never 
cease  to  bear  it  in  mind,  slill,  as  regards  the  municipal  duty  of  these, 
the  whole,  or  almost  the  whole,  is  left  to  their  discretion  and  prudence; 
because,  in  the  conflict  or  concurrence  of  these  cedulas  (royal  provi- 
sions) and  orders  de  providendej  they  have  not  to  attend  so  much  to 
the  dates  and  orders  of  these  as  to  that  which  may  appear  for  them 
most  convenient  to  execute:  as  also,  what  tlie  merits  and  services  of 
tliose  wlio  have  presented  them  ask  and  require,  and  the  state  of 
things  in  their  countries  or  provinces,  the  government  of  which  is  com- 

*  L.  3.  AT.  de  piil>Iicam,  h  fin.  in»tit  de  oblig.  qnoD  es  quasi  dedic.    Cabcdaa  ot  alii  apu 
M  c  d.  c  4  a.  7a 
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mitted  to  (hem.  It  is  thus  recommended  to  them  in  the  rojral  cedulas 
which  I  noticed  in  the  beginning  of  this  chapter,  and  others  of  the 
years  1567,  1605,  1610,  directed  to  the  viceroys,  at  that  time, of  Peni, 
Toledo,  Monterey,  Montesclaros. 

Book  S^Chapter  \0— Article  25. 

This  calls  us  to  another  question  not  less  frequent  and  difficult,  upon 
which  I  have  seen  some  suits  adjourned  from  a  discord  of  opinions— 
I  mean  who  is  to  have  the  preference  of  two,  of  whom  one  obtained 
by  favor  from  the  court  a  special  encomihida  (Indian  tribute)  by  dis- 
pensation made  to  him  by  his  majesty;  and  another  obtained  the 
same  in  the  Indies  by  grant  of  the  viceroys  or  governors,  having  there 
power  to  do  it,  without  having  notice  of  the  other  from  his  majesty. 

I  judge  we  can  examine  and  easily  solve  this  question  as  respects 
the  right,  only  by  informing  ourselves,  and  looking  attentively  as  to 
the  fact  of  which  of  these  grants  of  the  same  objects  preceded  the  other; 
for,  if  we  suppose  the  vacancy  to  happen  in  the  Indies,  and  the  viceroy 
or  governor,  who  ihere  ty,  as  the  king  himseffj  made  the  appoint- 
ment lawfully  and  immediately,  and  in  exercise  and  use  of  his  fac- 
ulties, gave  the  title  and  possession  thereof  to  some  well  deserving 
person,  we  must  come  to  the  resolution  that  the  grant  of  this  same 
encomienda,  which  afterwards  may  be  found  to  be  made  by  the  king 
in  his  court,  is  of  itself  null  and  of  no  value  or  effect,  because  there  is 
no  vacancy  to  supply,  as  we  said  in  chapter  five,  on  euscount  of  its 
being  previously  occupied,  and  the  grant  made  in  proper  time;  and 
the  concession  made  in  the  name  of  the  king,  in  virtue  of  authority 
sufficient,  and  his  own  commission,  must  be,  and  must  remain  always 
firm  and  valid  as  if  himself  had  made  it.  Of  this  we  have  an  express 
text  in  speaking  about  what  is  done  by  the  procurators  of  Caesar,  (1. 1. 
de  oflf.  Proc.  CoDsar,)  and  others,  still  more  expressive,  which  decide 
lipon  what  we  are  saying  upon  the  subject  of  gifts.* 

Book  S—Chapler  12— •/?r/tc&.L' 

Although  it  may  seem  that  enough  was  provided  for  the  mainten- 
ance of  peace,  and  for  justice,  in  the  provinces  of  the  Indies  by  the 
creation  of  audiences  and  magistrates,  of  which  mention  has  been 
made  in  the  preceding  chapters— still,  as  those  went  on  peopling  and 
distinguishing  themselves  so  much,  it  became  meet,  at  least,  in  the 
principal  parts,  such  as  Peru,  New  Spain,  &c.,  to  place  governors  of 
greater  weight,  with  the  title  of  viceroys,  who  should  also  act  as  pre- 
sidents of  the  audiences  there  residing,  and  who  should,  separately, 
have  in  charge  the  government  of  those  extensive  dominions,  and  of 
ail  the  military  bodies  which  might  there  arrive,  as  their  captain  gene- 
ral; and  should  act,  watch,  and  take  care  of  all  which  royalty  io 

*  C.  ti  is  qai,  13  de  prob.  lib.  6,  fide  verba  opad  Mo.  d.  c  nuoi .  35. 
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'  person  would  act  and  take  care  of  if  there  present;  and  should  be 
understood  to  be  suitable  for  the  conversion  and  protection  of  the  In- 
dians, the  spreading  of  the  Holy  Word,  the  political  administration, 
and  for  the  peace  and  tranquillity,  and  the  hicrease  of  things  spiritual 
and  temporal. 

Art.  3.  And  truly,  the  provinces  of  the  Indies  being,  as  they  are, 
so  distant  from  those  of  Spain,  it  became  necessary  that  in  these,  more 
than  any  other,  our  powerful  kings  should  place  these  images  of  their 
own,  who  should  represent  them  to  the  life,  and  efficaciously,  and 
should  maintain  in  peace  and  tranquillity  the  new  colonists  and  their 
colonies,  and  should  keep  them  in  check,  and  in  proper  bounds,  by 
such  a  dignity  and  authority  as  the  Romans  did  when  they  spread 
theirs  over  the  best  part  of  the  globe,  dividing  the  most  remote  into 
two  kinds,  which  they  called  consular  and  prelorean — the  emperors 
themselves  taking  the  government  of  the  principal  of  these  in  their 
own  hands,  and  charging  the  Senate  with  the  second;  and  giving  to 
those  who  went  to  govern  the  first,  the  name  of  proconsuls,  and  to 
the  others  that  of  presidents — about  which,  we  have  entire  chapters 
in  law,  where  the  commentators  speak  of  this  more  extensively,  and 
an  infinity  of  authors. 

Art.  4.  Some  of  those  observe  (in  terms  of  which  we  speak,)  that 
to  those  proconsuls  or  presidents  may  be  likened  the  viceroys  of  the 
present  day,  although  this  is  not  agreed  to  by  Pedro  Gregorio,  who 
says  that  the  authority  and  power  is  greater  of  the  viceroys,  and  that, 
in  France,  very  rarely  was  such  a  dignity  granted,  except  to  a  brother 
or  child  of  the  prince,  or  one  designated  as  successor  to  the  empire; 
and  I  find  Bobadilla  of  the  same  opinion  —afterwards  Alciato  and 
others,  whom  he  names. 

(See  r^erences.) 

Art.  6.  But  however  this  may  be,  (their  similitude  to  other  titles,) 
it  is  of  little  importance.  What  I  reckon  as  certain  is,  that  the  person 
to  whom  there  is  the  greatest  likeness,  is  to  the  kings  themselves  who 
appoint  them  and  send  them  out,  generally  choosing  them  from  titled 
gentry,  and  the  most  worthy  in  Spain  of  his  chamber  counsel,  causing 
them,  in  he  provinces  which  are  entrusted  to  them,  to  be  looked  upon, 
as  I  have  said,  as  their  own  person — to  be  their  substitutes:  for  this 
18  properly  signified  in  the  Latin  word  proreges,  or  vicereges,  which, 
in  the  common  language,  we  call  viceroys;  and  in  Catalonia  and  other 
parts  they  are  called  alterego,  on  account  of  this  ubiquity  of  likeness 
or  representation,  which  is  also  treated  of  in  some  chapters  of  com- 
mon law,  and  the  laws  of  the  Partidas;  and  which  are  described  ex- 
tensively by  Budeo,  Casaneo,  and  other  authors. 

{See  references.) 

Art.  7.  From  which  it  happens  that,  regularly,  in  the  provinces 
-which  are  entrusted  to  them,  and  in  every  case,  and  in  all  things 
Vol.  I.— 49 
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which  are  not  especially  excepted,  they  possess  and  exercise  the  same 
power,  authority,  and  jurisdiction,  with  the  king  who  names  them; 
and  this  not  so  much  as  a  delegation  as  m  the  common  way,  as  is 
proved  by  the  texts,  and  by  the  doctors  already  quoted,  and  a  number 
of  others  which  are  cited  by  Avendano,  Humada,  Cordan,  ToUada, 
Bobadilla,  Calislo  Remirez,  Berarto,  and  others  of  the  moderns,  and, 
in  particular,  Juan  Francisco  de  Ponte,  and  J.  M.  Novario,  who  have 
written  especial  and  copious  treatises  upon  the  office  and  power  of  the 
viceroys,  and  who  reprove  Fontanela,  who,  in  too  general  terms,  calls 
it  delegated:  and  to  these  I  add  the  latest,  Marco  Zuerio,  who,  in  one 
of  his  political  emblems,  expressed  well  this  representation  with  the 
painting  of  a  seal,  which,  the  wax  being  warm,  receives,  in  which  it 
is  stamped  or  printed,  with  the  addition  of  the  letters  for  motto,  alter 
et  idem;  and  he  applies  it  to  this  communication  and  representation 
which  the  kings  make  of  their  majesty  to  the  viceroys  whom  they 
send  to  govern  provinces  where  themselves  cannot  be  present,  they 
remaining  with  their  power  entire,  although  it  be  transmitted  or 
transferred  from  one  to  others. 

Art.  8.  And,  approaching  nearer  to  the  municipal  right  of  our 
Indies,  almost  every  thing  which  relates  to  this  great  power  and  dig- 
nity of  viceroys  will  be  found  in  the  c6dulas  which  I  have  already 
quoted,  and,  in  particular,  that  part  regarding  their  representation  in 
one  issued  at  the  Escorial  19th  July,  1614,  from  which  is  inferred 
"  that,  to  the  viceroys,  there  is  and  must  be  observed  the  same  obedi- 
ence and  respect  as  to  the  king,  without  putting  the  least  difficulty, 
contradiction,  or  interpretation,  under  the  penalty  of  those  who  should 
contravene,  incurring  the  punishments  ordained  by  law,  who  do  not 
obey  the  royal  orders,  and  the  others  which  are  there  marked  and 
related,^' 

{See  references,) 

Art.  9.  And  all  this  is  very  right;  for,  wherever  the  representation 
of  another  is  given,  there  is  the  true  copy  of  that  other,  of  which  the 
image  is  produced  or  represented  agreeably  to  the  understanding  of  a 
text,  and,  as  Tiraquelo  explains  at  great  length,  and  other  authors; 
and,  in  general,  this  representation  is  more  resplendent  when  the 
viceroys  and  magistrates  are  further  removed  from  the  masters  who 
influence  and  communicate  it  to  them,  as  Plutarch  finely  expresses  it 
by  the  example  of  the  moon,  which  becomes  of  greater  size  and 
splendor  in  proportion  as  she  removes  from  the  sun,  which  is  the  ob- 
ject which  gives  her  that  splendor. 

Art.  10.  From  all  which  I  infer,  in  the  first  place,  that  this  vice- 
royal  power  and  dignity  being  of  this  nature,  and  so  great  as  has  been 
said,  and  that  it  has  to  be  exercised  in  so  many,  and  such  arduous 
affairs  and  cases  as  occur  generally  in  the  Indies,  the  prince  ought  to 
look  well  to  the  persons  he  chooses  and  sends  upon  these  employ- 
ments; since,  even  in  those  of  oidors  and  other  ministers  of  less  note, 
I  demonstrated  the  necessity  of  the  same  caution  in  other  chapters; 
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and,  as  to  governors  who  are  sent  to  new  provinces  or  warlike,  this 
is  adverted  to  in  elegant  expressions  by  Cassiodoro. 

{See  references.) 

Art.  11.  And  the  Padre  Josef  de  Acosta  is  not  less  elegant  in 
treating  of  the  qualities  of  the  viceroys,  when  he  says  that,  if  the 
Romans  took  so  much  pains  to  send  to  their  remote  provinces,  and 
such  as  were  lately  conquered,  men  of  the  first  choice,  perfect  and 
experienced,  whom  they  knew,  and  scarcely  trusted  others  than  the 
very  consuls  of  their  own  city — much  greater  pains  are  required  with 
viceroys  for  the  New  World,  which  is  so  much  farther  distant  from 
the  eyes  of  their  kings,  and  is  composed  of  so  many  different  nations 
and  mixtures  of  people,  and  comprehends  so  many  new  provinces, 
in  which  every  day  there  occurs  some  new  and  unthought  of  affairs 
.  — where  mutiny  and  sedition  are  contemplated — where  sudden  and 
dangerous  changes  are  experienced — where  municipal  laws  are  not 
known,  or  not  found  sufficient  for  every  case:  and,  if  we  wish  to 
make  use  of  the  Roman  code,  or  the  Castilian,  these  do  not  square 
with  those  of  the  country — and  the  very  state  of  the  republic  is  so 
inconstant,  varied,  and  different  in  itself  every  day,  that  things  which 
yesterday  might  be  judged  and  considered  as  very  straight  and  regu- 
lated, to-day  would  become  unjust  and  pernicious. 

Book  S— Chapter  IS— Page  376— JJr tide  2. 

The  first  established  rule  and  sentence  is,  that  viceroys  can  act  and 
despatch  in  the  provinces  of  their  government,  in  cases  which  have 
not  been  especially  excepted,  all  that  the  prince  who  named  them 
might  or  could  do  if  he  were  himself  present;  and  for  this  reason 
and  cause  his  jurisdiction  and  power  must  be  held  and  judged  more 
as  a  thing  established  than  delegated. 

(See  references.) 

Art.  3.  All  which  is  indeed  conformable  to  the  purpose  for  which 
these  honorable  and  pre-eminent  employments  were  instituted,  which 
was,  as  it  appears,  that  subjects  who  live  and  reside  in  such  remote 
provinces  may  not  be  obliged  to  go  and  seek  the  king,  who  lives  so 
far  ofi";  and  that  they  may  have  near  to  them  a  substitute  of  his,  to 
whom  they  can  apply;  with  whom  and  of  whom  they  can  treat: 
they  can  ask  and  obtain  all  which  they  might  expect  from  the  king 
himself,  or  obtain  from  him  even  in  those  things  requiring  power,  or 
especial  provision,  as,  after  Andres  of  Milan  and  Francisco  de  Ponte, 
is  explained  well  by  Capiblanco,  Mastrillo,  Gambacurta,  and  others, 
who  treat  of  this.  And  speaking  of  this,  the  lawyer  Ulpiano  dares 
to  say,  in  an  absolute  style,  **  that  there  is  no  case  in  the  provinces 
which  cannot  be  despatched  by  them;*'  and  the  same  doctrine,  with 
many  examples  to  confirm  it,  are  taught  to  us  by  many  other  texts 
of  law,  civil,  canonical,  and  royal. 


372  Powers  qf  Viceroys^  Captains-Generaly  fyp.     [Book  IV, 

{See  references.) 

Art.  4.  In  particular  passages  relating  to  viceroys  of  the  Indies, 
we  have  an  infinite  number  of  cfedulas  which  decide  this  and  assert 
the  same,  which  can  be  seen  in  the  first  volume  of  those  in  print 
from  page  237;  and,  besides  these,  another  still  of  a  fresher  date 
given  at  St.  Lorenzo,  19th  July,  1614,  which  orders,  generally, 
^  that  the  viceroys,  as  holding  the  place  of  the  king,  can  act  and 
decree  in  the  same  manner  as  the  royal  person,  and  must  be  obeyed 
as  one  holding  his  authority,  without  replying,  without  interpreta- 
tion, under  the  penalties  to  which  are  subjected  those  who  do  not 
obey  the  royal  commands,  and  such  laws  as  may  be  imposed  by 
them;  and  that  which  tJjey  ordain  and  command,  the  king  wiU 
hold  as  firm  and  valid.*' 

{See  references.) 

Art.  5.  All  which  is  certain,  and  in  such  manner  that,  even  when 
they  exceed  their  powers  or  secret  instructions,  they  must  be  obeyed 
like  the  king  himself,  although  they  may  transgress,  and  are  after- 
wards punished  for  it,  as  I  have  already  said  in  other  chapters;  and 
Mastrillo  expresses  it  at  some  length,  in  speaking  of  the  practice  of 
these  secret  instructions,  and  the  form  which  must  be  observed  in 
them.  And  the  reason  of  this  is,  because  we  must  almost  presume 
in  favor  of  the  viceroys;  and  what  they  do  we  must  consider  as 
done  by  the  king  who  appointed  them,  as  is  said  in  many  texts,  and 
by  several  authors. 

{See  references.) 

Book  ^—Chapter  12— Page  4S2—Jlriicle  13. 

And  by  another  cedula  in  Madrid,  27th  October,  1535,  it  is  per- 
mitted that  the  ancient  conquerors,  and  other  well  deserving  persons 
in  the  Indies,  be  remunerated  and  accommodated  with  lands  and 
possessions  there,  and  that,  amongst  these,  the  most  worthy  should 
be  preferred;  which  c6dula  is  very  jiist,  and  now  can  be  enforced  by 
the  viceroys  without  contravening  that  of  1591,  when  the  merits 
were  worthy  of  sat isfactiony  because  the  interest  of  kings  is  not 
small  to  give  compliance  to  it,  nor  is  it  new  to  give  a  premium  to 
old  services,  as  I  have  said  in  other  places. 
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TITLE  IX. 

GOVERNMENT  OF  THE  ISLAND  OF  CUBA. 

The  island  is  divided  into  two  provinces,  whose  capitals  are  the 
Havana  and  St.  Jago  de  Cuba. 

The  governor  and  political  chief  of  the  former  is  captain-general 
of  the  island,  and  that  province  extends  to  Puerto  Principe. 

The  governor  of  the  latter  has  jurisdiction  over  the  remaining 
part  of  the  island,  which  embraces  tl^e  province  of  Cuba,  whose 
government  is  given  to  a  military  officer,  who  is  political  chief  in 
his  province;  and,  in  military  matters,  is  subordinate  to  the  captain- 
general. 

Both  governors  have  jurisdiction  in  military  controversies  only. 

His  Ex.  Don  Juan  Ruiz  de  Apodaca,  in  compliance  witli  a  law 
of  the  9th  October  last,  (1812,)  regulating  the  powers  of  courts,  de- 
clared that  his  jurisdiction,  civil  and  criminal,  in  ordinary  ci;ses,  was 
at  an  end,  and  ordered  all  causes  then  pending  before  him  to  be  trans- 
ferred to  the  auditior,  Lt.  Gov.  Leonarde  del  Monte,  to  be  deter- 
mined according  to  the  law  referred  to.  Military  jurisdiction  was 
reserved  to  the  governor. 

The  former  governors  of  Cuba  were  governors  of  the  whole 
island.  In  the  time  of  Pedro  Valdes  it  was  finally  determined  that 
the  captaincy-general  of  the  whole  island  should  be  annexed  to 
the  governor  of  Havana,  leaving  the  governor  of  the  province  of 
Cuba  political  and  military  governor  in  the  district  under  his 
command. 

In  both  governments  there  are  six  lieutenant  captaincies.  Ijj  that 
of  the  captain-general  are  those  of  Puerto  Principe,  Cuatro  Villas 
and  Filipinas.  In  that  of  Cuba,  those  of  Baracoa,  Bayamo  and 
Hoguin.  These  lieutenants  exercise  jurisdiction  in  military  causes, 
with  appeal  to  the  captain-general;  but  not  in  civil  matters. 

There  is,  in  this  branch,  a  superior  tribunal  of  secondary  instance, 
which  is  the  audience  sitting  at  the  city  of  Puerto  Principe,  and  com- 
posed of  two  chambers  (salas)  and  nine  judges  (minisi7'os).  It  was 
forraerly  presided  by  the  captain-general  of  the  island,  but  now  by 
its  regent. 

In  all  the  towns  and  villages  of  the  island,  there  are  corporations, 
ayuntamientos,  elected  annually  by  the  people,  agreeably  to  the  con- 
stitution. And  when  judicial  jurisdiction  is  exercised  by  them,  and 
the  political  and  economical  government- by  the  judge  of  letters  and 
the  constitutional  alcaldes,  the  circuit  judges  and  district  captains  are 
suppressed. 

The  ayuntamiento  now  consists  of  two  alcaldes,  elected  annually; 
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twelve  regidors,  one  half  renewed  annually;  two  attorneys,  (;woc«- 
r adores)  one  renewable  annually;  one  secretary.  This  body  is  pre- 
sided by  the  captain-general  of  the  island. 

The  principal  tribunals  are: 

The  captaincy-general,  with  jurisdiction  in  military  matters  only. 

The  courts  of  the  judges,of  letters,  (Juez  de  letras^)  of  whom  there 
is  one  for  every  twenty-five  thousand  soular.  They  have  original 
jurisdiction  in  civil  and  criminal  matters. 

The  court  of  constitutional  alcaldes  having  concurrent  jurisdiction 
with  the  last  mentioned,  but  exclusively  in  cases  first  brought  before 
it  {a  prevencion):  appeal  lies  from  these  to  the  territorial  audience. 

The  tribunal  del  consniado,  having  jurisdiction  in  mercantile  mat- 
ters. It  consists  of  a  prior,  two  consuls,  an  assessor,  and  a  clerk. 
From  this,  appeal  lies  to  the  tribunal  of  algadas  in  matters  of  con- 
siderable amount.  This  is  presided  by  the  captain-general,  and 
consists  of  two  members,  whom  he  chooses  from  among  four  who 
are  proposed  by  the  parties,  and  one  assessor.  The  clerk  of  the 
consulado  serves  also  in  this. 

The  administration  of  the  royal  treasury  of  the  island  is  pre- 
sided by  the  superintendant  general  residing  at  Havana,  and  two 
intendants  of  provinces  in  Puerto  Principe.  The  superintendant  is 
president  of  the  tribunal  of  accounts,  of  the  board  of  tyihes,  of  the 
superintendency  of  the  cruzada y  judge  conservator  of  the  national 
lottery.  He  presides  in  the  tribunal  in  the  trial  of  suits  concerning 
the  public  treasury;  and  from  this,  appeal  lies  to  the  superior  board, 
which  is  presided  by  the  superior  accountant  instead  of  the  court  of 
account  of  Mexico,  where  such  appeals  were  formerly  carried. 

The  tribunal  of  superintendence  of  tobacco  is  composed  of  a 
superintendant,  assessor,  fiscal  and  clerk.  Appeal  lies  from  it  to  the 
supreme  court  of  justice  in  Spain. 

The  tribunal  of  marine,  presided  by  the  commandant  general. 


TITLE  X. 

CX)NSTITUTIVE  ACTS  OF  THE  MEXICAN  FEDERATION. 

The  Supreme  Executive  Power j  provisionally  appointed  by  the 
sovereign  Mexican  Congress,  to  all  to  whom  these  presents  shall  come, 
greeting:  Know  ye,  that  the  sovereign  Constituent  Congress  has 
decreed  as  follows: 

The  sovereign  Constituent  Mexican  Congress  has  thought  proper 
to  enact  the  following  Constitutive  Act  of  the  Federation, 
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Form  of  governmeni  and  Religion. 

Akt.  1.  The  Mexican  nation  is  composed  of  the  provinces  formerly 
known  as  the  vice-royalty  of  New  Spain,  the  captain-generalship  of 
Yucatan,  and  the  internal  provinces  of  the  east  and  west 

Art.  2.  The  Mexican  nation  is  for  ever  free  and  independent  of 
Spain,  and  of  every  other  power,  and  it  is  not,  nor  can  it  ever  become 
the  patrimony  of  any  family  or  person. 

Art.  3.  The  sovereign  power  resides  wholly  and  exclusively  in  the 
nation,  which  has  consequently  the  exclusive  power  to  adopt  and  to 
establish  by  means  of  its  representatives,  the  form  of  government  and 
other  fundamental  laws,  which  may  appear  to  it  best  suited  to  its  pre- 
servation and  prosperity,  and  to  change  and  to  modify  such  laws, 
whenever  it  may  think  proper. 

Art.  4.  The  religion  of  the  Mexican  nation  is  and  shall  perpetu- 
ally remain  the  Roman  Catholic  and  Apostolic.  The  nation  protects 
it  by  just  and  wise  laws,  and  prohibits  the  exercise  of  every  other. 

Art.  5.  The  nation  adopts  for  the  form  of  its  government,  a 
popular  representative  and  federal  republic 

Art.  6.  Its  integral  parts  are  free,  sovereign  and  independent  states, 
in  as  far  as  regards  exclusively  its  internal  administration,  according 
to  the  rules  laid  down  in  this  act,  and  in  the  general  constitution. 

Art.  7.  The  states,  at  present  comprising  the  federation,  are  the  fol- 
lowing; viz:  Guanjuato;  the  internal  state  of  the  west  composed  of 
the  provinces  of.  Sonora  and  Sinaloa;  the  internal  state  of  the  east 
comprising  the  provinces  of  New  Leon,  Coahuila  and  Texas;  the 
internal  state  of  the  north  containing  the  provinces  of  Chihuahua, 
Durango  and  New  Mexico;  Mexico;  Michoacan;  Oajaca;  Puebla  de 
los  Angeles;  Queretaro;  San  Luis  Potosi;  New  Santauder,  called  also 
Tamaulipas;  Tabasco;  Tlascala;  Vera  Cruz;  Jalisco;  Yucatan  and 
Zacatecas.  The  Californias  and  the  district  of  Colima,  (except  the 
town  of  Tonila,  which  remains  annexed  to  Jalisco)  will  for  the  pre- 
sent be  territories  of  the  Federation  and  directly  subject  to  its  supreme 
power.  The  districts  and  towns  composing  the  province  of  the  Isth- 
mus of  Guasacualco  will  return  to  those  to  whom  they  formerly 
belonged.  The  Lagune  of  Terminos  appertains  to  the  state  of  Yu- 
catan. 

Art.  8.  The  constitution  may  increase  the  number  of  states  men- 
tioned in  the  preceding  article,  and  modify  them  as  it  mayxdeem  most 
conducive  to  the  happiness  of  the  people. 

Division  oj  Powers. 

Art.  9.  The  supreme  power  of  the  Federation  is  divided  into  the 
legislative,  executive,  and  judicial,  and  two  or  more  of  these  powers 
can  never  be  united  in  one  person  or  corporation,  nor  can  the  legisla- 
tive power  be  entrusted  to  a  single  individual. 
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The, Legislative  Power. 

Art.  10.  The  legislative  power  of  the  Federation  resides  in  a 
Chamber  of  Deputies  and  a  senate,  to  be  formed  by  the  general  con- 
gress. 

Art.  11.  The  members  of  the  Chamber  of  Deputies,  and  of  the 
Senate  shall  be  named  by  the  states  in  the  manner  prescribed  by  the 
constitution. 

Art.  12.  The  population  shall  be  the  basis  of  appointment  of  re- 
presentatives to  the  Chamber  of  Deputies.  Each  state  shall  name 
two  senators  in  the  manner  prescribed  by  the  constitution. 

Art.  13.  The  general  congress  shall  have  the  exclusive  right  to 
enact  laws  and  decrees; 

1.  To  sustain  the  national  independence,  and  to  provide  for  the  pre- 
servation and  security  of  the  nation  in  its  external  relations. 

2.  To  preserve  public  peace  and  order  in  the  interior  of  the  Fede- 
ration and  to  promote  its  improvement  and  general  prosperity. 

3.  To  maintain  the  independence  of  the  states  among  themselves. 

4.  To  protect  and  to  regulate  the  liberty  of  the  press  throughout 
the  Federation. 

5.  To  preserve  the  federal  union  of  the  states,  definitely  to  adjust 
their  limits,  and  terminate  their  differences. 

6.  To  sustain  the  relative  equality  of  obligations  and  rights  which 
the  states  are  entitled  to  according  to  law. 

7.  To  admit  new  states  and  territories  into  the  federal  union,  by 
incorporating  them  with  the  nation. 

8.  To  fix  annually  the  expenses  of  the  nation,  after  examining  the 
statements,  which  for  that  purpose  will  be  presented  to  it  by  the 
executive  power. 

9.  To  establish  the  contributions  necessary  to  defray  the  general 
expenses  of  the  republic,  to  determine  their  investment,  and  to  require 
an  account  of  their  disbursement  from  the  executive  power. 

10.  To  regulate  commerce  with  foreign  nations,  and  among  the 
different  states  of  the  Federation  and  the  Indian  tribes. 

11.  To  incur  debts  on  behalf  of  the  republic,  and  to  give  securities 
for  their  payment. 

12.  To  acknowledge  the  public  debt  of  the  nation,  and  to  indicate 
the  means  of  consolidating  the  same. 

13.  To  declare  war  after  considering  the  f«cts  which  may  be  pre- 
sented to  its  consideration  by  the  executive  power. 

14.  To  grant  letters  of  marque,  and  to  declare  lawful  or  otherwise 
the  captures  by  land  and  sea. 

15.  To  designate  and  to  organise  the  sea  and  land  forces,  fixing  the 
quota  of  each  state. 

1 6.  To  organise,  arm  and  discipline  the  militia  of  the  states,  re- 
serving to  each  the  appointment  of  its  respective  officers,  and  the 
faculty  of  instructing  them  in  conformity  with  the  discipline  prescribed 
by  the  general  congress. 
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17.  To  approve  all  treaties  of  peace,  alliance,  amity,  federation, 
armed  neutrality,  and  every  other  which  may  have  been  entered  into 
by  the  executive  power. 

18.  To  regulate  and  make  uniform  the  weight,  value,  form,  fine- 
ness and  denomination  of  the  money  in  all  the  states  of  the  Federa- 
tion, and  to  adopt  a  general  system  of  weights  and  measures. 

19.  To  grant,  or  to  refuse  the  entry  of  foreign  troops  into  the 
territory  of  the  Federation. 

20.  To  authorise  the  formation  of  ports  and  harbors. 

,  Art.  14.  The  constitution  shall  fix  the  other  general,  special  and 
economical  attributes  of  the  congress  of  the  Federation,  the  mode  of 
exercising  them,  as  well  as  the  prerogatives  of  this  body  and  its 
members. 

Executive  Power. 

Art.  15.  The  supreme  executive  power  will  be  confided  to  such 
individual,  or  individuals  as  the  constitution  may  designate,  who  must 
be  rresidents  and  native  born  citizens  of  some  one  of  the  states  or 
territories  of  the  Federation. 

Art.  16.  The  attributes  of  the  executive  power,  in  addition  to 
others  which  may  be  fixed  by  the  constitution,  shall  be  the  following: 

1.  To  carry  into  execution  the  laws  intended  to  consohdate  the  in- 
tegrity of  the  Federation,  and  to  sustain  its  exterior  independence, 
and  its  internal  union  and  Uberty. 

2. ,  To  appoint  and  to  remove  at  pleasure  the  Secretaries  of  State,  &c. 

3.  To  watch  over  the  collection  and  to  decree  the  distribution  of  the 
general  contributions,  according  to  existing  laws. 

4.  To  appoint  the  officers  of  the  general  treasury  according  to  the 
constitution  and  existing  laws. 

5.  To  declare  war,  having  first  obtained  a  decree  sanctioning  the 
same  from  the  general  congress  if  in  session,  and  if  that  be  not  the 
case,  according  to  the  mode  pointed  out  in  the  constitution. 

6.  To  dispose  of  the  permanent  army  and  navy  and  of  the  active 
militia  for  the  external  defence,  and  the  internal  security  of  the 
Federation. 

7.  To  dispose  of  the  local  militia  for  the  same  objects,  even  though 
it  should  be  necessary  to  employ  the  same  beyond  the  limits  of  its 
respective  states,  after  previously  obtaining  the  consent  of  the  general 
congress,  which  shall  designate  the  force  necessary. 

8.  To  appoint  the  officers  of  the  arnjy,  of  the  active  and  the  armed 
militia  with  reference  to  existing  laws  and  ordinances,  and  the  dis- 
positions of  the  constitution. 

9.  To  grant  discharges  and  licenses,  and  to  regulate  the  pay  of  the 
military  officers  mentioned  in  the  preceding  article  in  conformity  to 
law. 

10.  To  appoint  the  diplomatic  agents  and  consuls,  with  the  appro- 
VoL.  I.— 60 
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bation  of  the  senate,  and  until  that  l^dy  shall  have  been  organised, 
with  the  approbation  of  the  actual  congress. 

11.  To  direct  diplomatic  negotiations,  make  treaties  of  peace, 
friendship,  alliance,  federation,  truce,  armed  neutrality,  commerce  and 
others;  but  in  order  to  grant  or  refuse  the  ratification  of  any  such 
treaty,  it  must  obtain  the  previous  approbation  of  the  general  congress. 

12.  To  watch  over  the  prompt  and  complete  administration  of  jus- 
tice by  the  general  tribunals,  and  that  their  sentences  be  escecuted 
according  to  law. 

13.  To  cause  to  be  published,  circulated  and  observed,  the  laws 
and  the  general  constitution;  possessing  the  right  of  opposing  once 
the  passage  of  a  law,  provided  it  be  done  within  ten  days,  and  to 
suspend  its  execution  until  the  resolves  of  congress  be  known. 

14.  To  issue  decrees  and  orders  for  the  better  carrying  into  effect 
the  constitution  and  the  general  laws. 

15.  To  suspend  from  their  employments  for  the  space  of  three 
months  or  less,  and  to  deprive  of  a  portion  of  their  salaries  not  to 
exceed  one  half,  for  the  same  period  of  time,  all  the  officers  of  the 
Federation,  infringing  such  orders  or  decrees,  and  in  cases  where  it 
shall  be  deemed  necessary,  have  them  tried,  in  which  event  all  the 
proceedings  must  be  transferred  to  the  competent  tribunal. 

Art.  17.  All  the  decrees  and  orders  of  the  supreme  executive 
power  ought  to  be  signed  by  the  secretary  of  that  department  to 
which  they  belong,  and  without  this  formality  they  are  not  to  be 
obeyed. 

Judicial  Power. 

Art.  18.  Every  person  inhabiting  the  territory  of  the  Federation, 
has  the  right  to  require  the  prompt,  complete,  and  impartial  adminis- 
tration of  justice;  and  with  this  object  the  Federation  confides  the 
administration  of  justice  to  a  supreme  court  of  justice,  and  to  such 
tribunals  as  may  be  established  in  the  separate  states,  reserving  to 
itself  the  right  to  determine  in  the  constitution  the  powers  of  the  su- 
preme court. 

Art.  19.  No  person  can  be  judged  in  the  states  and  territories  of 
the  Union,  except  by  laws  in  force,  and  by  tribunals  established  prior 
to  the  act  for  which  he  is  tried.  Consequently  all  judgments  by  special 
commissions  and  all  retroactive  laws  are  forever  prohibited. 

Individual  Government  of  the  States, 

Art.  20.  The  government  of  each  state  shall  be  divided  as  to  the 
exercise  of  its  powers  into  a  legislative,  executive  and  judicial  de- 
partment; and  two  or  more  of  these  powers  can  never  be  entrusted 
to  the  same  person  or  corporation,  nor  can  the  legislative  power  be 
confided  to  a  single  individual. 

Art.  21.  The  legislative  power  of  each  state  shall  be  entrusted  to 
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a  congress  composed  of  siich  •a  number  of  individuals  as  may  be 
determined  by  the  constitution  of  each  particular  state,  elected  by  the 
people,  and  removable  at  such  time  and  in  such  manner  as  they  may 
determine. 

Executive  Power. 

Art.  22.  The  exercise  .of  the  executive  power  of  each  state  shall 
only  be  exercised  for  a  determinate  period  to  be  fixed  by  the  respective 
constitutions  of  each  state. 

Judicial  Power. 

Aht.  23.  The  judicial  power  of  each  state  shall  be  exercised  by 
such  tribunes  as  may  be  established  by  its  constitution. 

General  Provisions. 

Art.  24.  The  constitutions  of  the  different  states  cannot  be  in 
opposition  to  the  act,  nor  to  the  provisions  of  the  general  constitution, 
and  on  this  account  they  cannot  be  sanctioned  until  the  publication 
of  the  latter. 

Art.  25.  Nevertheless  the  legislatures  of  the  different  states  may 
provisionally  organise  an  internal  government,  and  in  the  mean  time 
they  must  see  that  the  laws  actually  in  force  be  observed. 

Art.  26.  The  criminal  of  one  state  shall  not  receive  asylum  in 
another;  but  on  the  contrary  must  be  immediately  delivered  over  to 
the  authorities  requiring  his  delivery. 

Art.  27.  No  state  shall  impose,  without  the  consent  of  the  general 
congress,  any  tonnage  duty,  nor  maintain  troops  or  vessels  of  war  in 
time  of  peace. 

Art.  2S.  No  state  shall,  without  the  consent  of  the  general  con- 
gress, impose  any  tax  or  duty  upon  importations  and  exportations, 
during  the  period  that  this  subject  is  not  properly  regulated  by  law. 

Art.  29.  No  state  shall  enter  into  any  transactions  or  contracts 
with  another  state,  nor  with  any  foreign  power,  nor  engage  in  war, 
except  in  the  event  of  actual  invasion,  or  of  such  imminent  danger  that 
it  does  not  admit  of  delay. 

Art.  30.  It  is  the  duty  of  the  nation  to  protect  by  wise  and  just 
laws  the  rights  of  man  and  of  the  citizens. 

Art.  31.  Every  inhabitant  of  the  Union  has  the  liberty'of  writing, 
printing,  and  publishing  his  political  ideeis,  without  any  necessity  for 
previous  license,  revision  or  approbation,  under  the  restrictions  and 
responsibilities  imposed  by  law. 

Art.  32.  The  congress  of  each  state  must^transmit  annually  to  the 
general  congress  of  the  Union  a  circumstantial  and  correct  account 
of  the  receipts  and  expenses  of  all  the  treasuries,  which  may  exist  in 
their  respective  districts,  with  an  account  of  the  causes  of  both,  and 
of  the  different  branches  of  industry,  agriculture,  commerce,  and 
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bation  of  the  senate,  and  until  that  l^dy  shall  have  been  organised, 
with  the  approbation  of  the  actual  congress. 

11.  To  direct  diplomatic  negotiations,  make  treaties  of  peace, 
friendship,  alliance,  federation,  truce,  armed  neutrality,  commerce  and 
others;  but  in  order  to  grant  or  refuse  the  ratification  of  any  such 
treaty,  it  must  obtain  the  previous  approbation  of  the  general  congress. 

12.  To  watch  over  the  prompt  and  complete  administration  of  jus- 
tice by  the  general  tribunals,  and  that  their  sentences  be  executed 
according  to  law. 

13.  To  cause  to  be  published,  circulated  and  observed,  the  laws 
and  the  general  constitution ;  possessing  the  right  of  opposing  once 
the  passage  of  a  law,  provided  it  be  done  within  ten  days,  and  to 
suspend  its  execution  until  the  resolves  of  congress  be  known. 

14.  To  issue  decrees  and  orders  for  the  better  carrying  into  effect 
the  constitution  and  the  general  laws* 

15.  To  suspend  from  their  employments  for  the  space  of  three 
months  or  less,  and  to  deprive  of  a  portion  of  their  salaries  not  to 
exceed  one  half,  for  the  same  period  of  time,  all  the  officers  of  the 
Federation,  infringing  such  orders  or  decrees,  and  in  cases  where  it 
shall  be  deemed  necessary,  have  them  tried,  in  which  event  all  the 
proceedings  must  be  transferred  to  the  competent  tribunal. 

Art.  17.  All  the  decrees  and  orders  of  the  supreme  executive 
power  ought  to  be  signed  by  the  secretary  of  that  department  to 
which  they  belong,  and  without  this  formality  they  are  not  to  be 
obeyed. 

Judicial  Power. 

Art.  18.  Every  person  inhabiting  the  territory  of  the  Federation, 
has  the  right  to  require  the  prompt,  complete,  and  impartial  adminis- 
tration of  justice;  and  with  this  object  the  Federation  confides  the 
administration  of  justice  to  a  supreme  court  of  justice,  and  to  such 
tribunals  as  may  be  established  in  the  separate  states,  reserving  to 
itself  the  right  to  determine  in  the  constitution  the  powers  of  the  su- 
preme court. 

Art.  19.  No  person  can  be  judged  in  the  states  and  territories  of 
the  Union,  except  by  laws  in  force,  and  by  tribunals  established  prior 
to  the  act  for  which  he  is  tried.  Consequently  all  judgments  by  special 
commissions  and  all  retroactive  laws  are  forever  prohibited. 

Individual  Governmenl  of  the  Slates. 

Art.  20.  The  government  of  each  state  shall  be  divided  as  to  the 
exercise  of  its  powers  into  a  legislative,  executive  and  judicial  de- 
partment; and  two  or  more  of  these  powers  can  never  be  entnisted 
to  the  same  person  or  corporation,  nor  can  the  legislative  power  be 
confided  to  a  single  individual. 

Art.  21.  The  legislative  power  of  each  state  shall  be  entrusted  to 
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a  congress  composed  of  such  •a  number  of  individuals  as  may  be 
determined  by  the  constitution  of  each  particular  state,  elected  by  the 
people,  and  removable  at  such  time  and  in  such  manner  as  they  may 
determine. 

Executive  Power, 

Art.  22.  The  exercise  .of  the  executive  power  of  each  state  shall 
only  be  exercised  for  a  determinate  period  to  be  fixed  by  the  respective 
constitutions  of  each  state. 

Judicial  Power. 

Aht.  23.  The  judicial  power  of  each  state  shall  be  exercised  by 
such  tribunes  as  may  be  established  by  its  constitution. 

General  Provisions. 

Art.  24.  The  constitutions  of  the  different  states  cannot  be  in 
opposition  to  the  act,  nor  to  the  provisions  of  the  general  constitution, 
and  on  this  account  they  cannot  be  sanctioned  until  the  publication 
of  the  latter. 

Art.  25,  Nevertheless  the  legislatures  of  the  different  states  may 
provisionally  organise  an  internal  government,  and  in  the  mean  time 
they  must  see  that  the  laws  actually  in  force  be  observed. 

Art.  26.  ITie  criminal  of  one  state  shall  not  receive  asylum  in 
another;  but  on  the  contrary  must  be  immediately  delivered  over  to 
the  authorities  requiring  his  delivery. 

Art.  27.  No  state  shall  impose,  without  the  consent  of  the  general 
congress,  any  tonnage  duty,  nor  maintam  troops  or  vessels  of  war  in 
time  of  peace. 

Art.  2S.  No  state  shall,  without  the  consent  of  the  general  con- 
gress, impose  any  tax  or  duty  upon  importations  and  exportations, 
during  the  period  that  this  subject  is  not  properly  regulated  by  law. 

Art.  29.  No  state  shall  enter  into  any  transactions  or  contracts 
with  another  state,  nor  with  any  foreign  power,  nor  engage  in  war, 
except  in  the  event  of  actual  invasion,  or  of  such  imminent  danger  that 
it  does  not  admit  of  delay. 

Art.  30.  It  is  the  duty  of  the  nation  to  protect  by  wise  and  just 
laws  the  rights  of  man  and  of  the  citizens. 

Art.  31.  Every  inhabitant  of  the  Union  has  the  liberty'of  writing, 
printing,  and  publishing  his  political  ideeis,  without  any  necessity  for 
previous  license,  revision  or  approbation,  under  the  restrictions  and 
responsibilities  imposed  by  law. 

Art.  32.  The  congress  of  each  state  must^transmit  annually  to  the 
general  congress  of  the  Union  a  circumstantial  and  correct  account 
of  the  receipts  and  expenses  of  all  the  treasuries,  which  may  exist  in 
their  respective  districts,  with  an  account  of  the  causes  of  both,  and 
of  the  different  branches  of  industry,  agriculture,  commerce,  and 
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manufactures,  indicating  their  progress,  or  decline  together  with  the 
causes  to  which  it  can  be  attributed;  the  new  modes  of  industry, 
which  may  be  introduced  and  the  means  of  fostering  them;  also 
their  respective  population. 

Art.  33.  All  the  debts,  contracted  before  the  adoption  of  this  act, 
shall  be  acknowledged  by  the  Federation;  reserving  to  the  general 
congress  the  right  of  establishing  the  rules,  which  must  govern-  its 
liquidation  and  classification. 

Art.  34.  The  general  constitution  and  this  act  guarantee  to  the 
states  of  the  Union  the  form  of  government  adopted  by  this  law,  and 
each  state  assumes  likewise  the  obligation  of  sustaining  the  Federal 
Union  at  every  sacrifice. 

Art.  35.  This  act  can  only  be  changed  within  the.  time  and  in  the 
manner  expressed  in  the  general  constitution. 

Art.  36.  The  execution  of  this  act  is  confided  to  the  executive 
power,  which  is  strictly  responsible  to  carry  the  same  into  effect,  and 
from  the  time  of  its  publication  it  shall  be  observed  in  every  respect 

Mexico  the  31st  of  January,  1824. 

Here  follow  the  signatures  of  the  deputies. 

In  consequence  we  command  that  all  tribunals,  justices,  chiefs,  and 
other  authorities,  civil,  military,  and  ecclesiastical,  of  whatever  class 
or  dignity,  observe,  and  cause  to  be  observed,  accomphsh  and  execute 
the  present  decree  in  all  its  parts,  and  cause  it  to  be  understood,  that 
it  may  be  carried  into  effect,  and  see  that  it  be  printed,  published,  and 
circulated. 

Given  in  Mexico  the  31st  of  January,  1824. 

Jos6  Mariano  Michilena,  President;  Miguel  Domingo,  Vincente 
Guerrero. 

To  the  minister  of  foreign  and  internal  affairs. 

By  order  of  their  highnesses  this  is  made  known  to  you  that  you 
may  understand  it,  and  see  that  it  be  executed. 

God  and  Liberty,  Mexico,  the  31st  of  Januarv,  1824. 

JlJAN  GUZMAN. 


THE  FEDERAL  CX)NSTITUTION  OF  THE  UNITED  MEXICAN  STATES, 
SANCTIONED  BY  THE  GENERAL  CONSTITUENT  CONGRESS  ON  THE 
4th  of  OCTOBER,  1824. 

The  General  Constituent  Congress  to  the  Inhabitants  of  the 

Federation, 

Mexicans:— The  General  Constituent  Congress  in  putting  into 
your  hands  the  most  arduous  work  which  you  could  have  entrusted 
to  its  care,  the  fundamental  Code,  which  fixes  the  fate  of  the  nation, 
and  serves  as  an  indestructible  basis  of  the  great  edifice  of  your 
society,  has  thought  it  their  duty  to  address  you,  in  order  to  explain 
briefly  the  objects  they  had  in  view  from  the  first  moments  of  their 
union;  the  labors  it  has  undertaken^  and  what  it  expects  from  your 
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docility  and  submission  when  you  begin  to  enjoy  the  gifts  consequent 
on  the  federal  system  decreed  and  sanctioned  by  the  majority  of  your 
deputies. 

Congress  will  not  employ  itself  in  describing  the  series  of  events 
which  have  occurred  in  a  revolution,  which  has  lasted  fourteen 
years,  nor  the  great  sacrifices  which  became  necessary  before  the 
nation  were  able  to  secure  the  inestimable  blessing  of  national  inde- 
pendence. This  is  a  task  which  the  history  of  the  present  times  will 
one  day  accomplish.  At  present  it  is  only  necessary  to  remark,  that 
the  constant  assaults  of  patriotism  having  broken  the  chain  which 
united  us  to  Spain,  there  could  remain  no  other  centre  of  union,  no 
other  connecting  link  between  the  different  provinces  of  this  great 
nation,  but  the  leader  who  had  induced  all  the  towns  to  pronounce 
their  independence.  An  impartial  world  will  judge  of  the  events 
which  induced  him  to  place  himself  at  the  head  of  a  second  revolu- 
tion, and  of  his  tragical  end;  but  the  fact  is  certain,  that  the  State 
was  dissolved  by  the  fall  of  this  unfortunate  man,  and  that  nothing 
could  restrain  the  revolution  of  the  provinces;  none  possessed  supe- 
riority over  the  other;  and  the  ship  of  state  would  have  been  wrecked 
by  the  pitiless  storm,  if  the  wisdom  and  prudence,  with  which  the 
people  hastened  to  convoke  the  former  Congress,  had  not  given  the 
nation  a  new  existence.  Congress  could  not  fail  to  attend  to  the 
wishes  of  a  nation  which  had  just  given  so  striking  a  proof  of  its 
intelligence,  and  the  deputies  could  not  vote  against  the  wishes  of 
their  constituents.  Never  have  the  legislators  of  any  nation  had  a 
clearer  manifestation  of  public  opinion  to  direct  their  deliberations, 
and  never  will  the  representatives  of  any  people  find  themselves  in  a 
more  favorable  situation  of  knowing  the  desires  of  those  from  whom 
they  received  their  mandate;  and  your  deputies  will  retire  to  the 
bosom  of  their  families,  with  the  pleasing  satisfaction  of  having 
labored  in  the  spirit,  and  agreeably  to  the  necessities  of  their  con- 
stituents. 

To  create  a  firm  and  free  government,  without  its  being  dangerous 
to  the  people;  to  place  the  Mexican  nation  in  the  rank  which  it 
ought  to  hold  among  civilised  nations,  and  enable  it  to  exercise  the 
influence  to  which  it  is  entitled  by  its  situation,  its  population,  and 
its  wealth;  to  make  all  equal  before  the  law;  to  create  peace  without 
disorder;  peace  without  oppression;  justice  without  rigor;  clemency 
without  weakness;  to  mark  the  limits  of  the  supreme  authorities  of 
the  nation;  to  combine  them  iu  such  a  manner  that  their  union  shall 
always  be  productive  of  good,  and  render  evil  impossible;  to  regu- 
late the  march  of  the  legislature,  sheltering  it  at  the  same  time  from 
precipitation  and  error;  to  arm  the  executive  power  with  sufficient 
power  and  dignity  to  make  it  respected  in  the  interior,  and  deserving 
every  consideration  from  foreigners;  to  secure  to  the  judiciary  such 
an  independence,  that  it  will  never  create  fears  in  the  breast  of  the 
innocent,  and  still  less  afford  the  hope  of  impunity  to  the  guilty;  all 
this  is  in  effect  difficult,  and  here  you  perceive,  Mexicans,  the  sublime 
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objects  to  Nvhich  your  General  Congress  has  aspired  in  the  Constitu- 
tion, which  it  presents  you.  It  has,  however,  not  the  presunaption  to 
think,  that  it  has  completely  satisfied  all  your  expectations;  but  it 
flatters  itself,  that  you  will  view  with  indulgence  the  numerous 
errors  which  the  weakness  of  its  abilities  may  have  stamped  upon 
it,  in  consideration  of  the  zeal  of  the  virtuous,  of  wise  patriots  en- 
gaged in  framing  it^  in  the  very  short  space  of  eleven  months  allowed 
them. 

Your  representatives,  in  meeting  in  the  hall  of  their  sessions,  take 
with  them  the  wishes  of  the  people,  expressed  with  imanimity  and 
energy.  The  voice  of  the  Federal  Republic  has  made  itself  heard 
from  every  comer  of  the  republic;  and  the  public  desire  for  this  form 
of  government  has  explained  itself  so  generally,  and  with  as  much 
force  as  it  explained  itself  in  favor  of  independence.  Your  deputies 
therefore  entertained  no  doubt  on  this  subject,  as  to  the  desires  of 
the  nation.  Nevertheless  circumspection,  which  ought  to  guide  all 
legislators,  required  that  they  should  enter  upon  the  examination, 
not  only  of  the  form  of  government,  but  likewise  of  the  general 
existence  of  a  desire  to  create  one.  You  know,  Mexicans,  the  dis- 
cussions which  have  taken  place  on  this  subject,  as  well  as  their 
results.  Your  representatives  cannot  accuse  themselves  of  having 
hurried  on  the  march  of  events,  nor  of  having  given  an  impulse  to 
the  revolution.  On  the  contrary,  the  nation  being  dissolved  and  dis- 
organised, as  well  as  exposed  to  be  the  sport  of  passions  and  parties, 
the  General  Congress,  smoothing  the  difficulties,  and  sacrificing  even 
their  own  reputation;  lends  its  aid  to  arrest  the  genius  of  discord  and 
disorder,  restores  peace  and  tranquillity,  and  pursues  calmly  its  delibe- 
rations. 

The  division  of  the  States,  the  installation  of  its  respective  legis- 
latures, and  the  construction  of  a  multitude  of  establishments,  which 
have  arisen  in  the  short  period  of  eleven  months,  furnish  evidence 
that  Congress  has  fulfilled  in  a  great  degree  the  hopes  of  the  people, 
without  pretending  on  this  account  to  attribute  to  itself  all  the  glory 
of  such  prosperous  principles,  and  still  less  the  origitml  invention  of 
the  institutions  which  it  has  dictated.  It  had,  fortunately,  to  do  with 
a  people  obedient  to  the  voice  of  duty,  and  a  model  to  imitate  in  the 
flourishing  republic  of  our  neighbors  to  the  North.  It  knew,  fortu- 
nately, that  the  Mexican  nation  only  intended  to  shake  off  passive 
obedience,  and  to  enter  on  the  discussion  of  their  duties,  interests, 
and  obligations.  It  was  fortunately  penetrated  with  the  desires  and 
necessities  of  its  constituents,  and  endeavored  to  fix  their  desti- 
nies, by  giving  to  the  public  spirit  a  direction,  conformable  to  an 
opinion  formed  by  circumstances  truly  extraordinary,  which  had 
involved  in  a  most  disastrous  revolution  another  people  beyond  the 
limits  of  Mexico. 

The  Federal  Republic  has  b^en,  and  was  the  necessary  fruit  of 
these  discussions.  The  systematic  tyrj^nny  of  the  Spanish  manda- 
rins could  alone  induce  them  to  govern  so  immense  a  territory  by 
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the  same  laws,  considering  the  enormous  differences  of  its  climates, 
dispositions  of  its  inhabiiants,  and  their  consequent  influence.  What 
relations  of  convenience  or  uniformity  could  possibly  exist  between 
the  burning  soil  of  Vera  Cruz  and,  the  frozen  mountains  of  New 
Mexico?  How  could  the  same  institutions  govern  the  inhabitants 
of  California  and  Sonora  and  those  of  Yucaian  and  Tamaulipas? 
The  innocence  and  candor  of  the  interior  populations,  have  no  occa- 
sion for  laws  relative  to  crimes  and  intrigues  which  are  entirely 
unknown  to  them.  The  inhabitants  of  Tamaulipas  and  Coahuilus 
will  reduce  their  code  to  a  hundred  articles,  while  the  inhabitants  of 
Mexico  and  Jalisco  will  be  on  ^  level  with  the  great  nations  which 
have  advanced  in  the  career  of  social  order.  These  are  the  advan- 
tages of  the  federal  system:  It  gives  each  people  the  right  of 
selecting  for  itself  laws,  analogous  to  its  customs,  locality,  and  other 
circumstances;  to  dedicate  itself  without  impediment  to  the  creation 
and  improvement  of  those  branches  of  industry  which  it  may  deem 
best  calculated  to  promote  its  prosperity;  to  give  to  its  labors  all  the 
impulse  of  which  they  are  susceptible,  without  the  difiiculties  created 
by  the  colonial  system,  or  any  other  which,  being  at  enormous  dis- 
tances, would  lose  sight  of  the  interests  of  those  it  governed;  to  pro- 
vide for  its  necessities  in  proportion  to  its  progress;  to  place  at  the 
head  of  its  administration,  individuals  attached  to  the  country,  and 
possessing  at  the  same  time  sufficient  knowledge  to  discharge  their 
duties  efficiently;  to  create  the  tribunals  necessary  for  the  prompt 
punishment  of  offences,  the  protection  of  property,  and  the  security 
of  its  inhabitants;  to  terminate  its  domestic  affairs  without  going 
beyond  the  limits  of  the  state ;  in  one  word,  to  enjoy  the  rights  of 
freemen. 

The  general  congress  was  penetrated  with  the  difficulties  which 
the  nation  must  conquer,  in  order  to  plant  a  system  which,  to  say 
the  truth,  is  complicated.  It  knows  that  it  is  an  arduous  undertaking, 
to  obtain  from  intelligence  and  patriotism  that,  which  can  only  be 
the  effect  of  time  and  experience.  But  besides  the  consideration, 
that  the  soil  of  America  is  not  contaminated  with  the  vices  of  old 
Europe,  we  have  before  us  the  examples  of  modern  nations,  which 
have  formed  themselves,  and  enriched  us  with  their  knowledge. 
We  have  profited  by  the  lessons  which  the  world  has  received,  since 
the  happy  invention  of  social  science  has  loosened  the  cements  of 
tyranny;  and  we  ourselves  have  passed  over,  in  the  space  of  four- 
teen years  the  long  period  of  three  centuries.  With  such  joyful  pre- 
sages, what  ought  not  the  Mexican  nation  to  expect  from  its  general 
congress? 

Ancient  legislators,  in  promulgating  their  laws,  accompanied  them 
with  august  preparations  and  ceremonies,  calculated  to  produce  that 
respect  and  veneration,  which  ought  always  to  be  their  safeguard. 
An  age  of  light  and  philosophy  has  dispersed  these  auxiliary  prestiges 
of  truth  and  justice;  and  these  laws  are  now  presented  to  the  people, 
in  order  to  undergo  exanlination  and  discussion.  Your  representatives, 
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employing  this  plain  and  natural  language,  place  this  day  in  your 
hands  the  code  of  your  fundamental  laws,  the  result  of  their  delibe- 
rations, cemented  in  the  soundest  principles  which  hitherto  have 
been  acknowledged  as  the  basis  of  social  happiness  in  civilised 
countries.  Jt  was,  fortunately,  not  required  to  compromise  with 
those  colosses,  who  in  their  fall  disfigured  the  revolutions  of  other 
countries.  If  in  our  annals,  we  meet  with  an  ambitious  son  of  the 
country,  his  history  will  teach,  by  its  example  to  our  descendants, 
the  danger  which  attends  the  attempt  of  appropriating  exclusively  to 
yourself  advantages  reserved  to  the  entire  body  of  society. 

Your  representatives  therefore  hope,  from  the  heroic  patriotism 
and  pure  virtues  of  the  Mexicans,  that,  next  to  their  national  inde- 
pendence, they  will  sustain,at  every  sacrifice,  the  republican  govern- 
ment to  the  exclusion  of  royalty  in  every  shape.  An  implied  and 
eternally  obligatory  contract  unites  all  the  nations  of  independent 
America,  not  to  admit  into  its  bosom  any  other  form  of  government, 
the  tendency  of  which  to  propagate  itself  is  irresistible  and  dan- 
gerous. The  institutions  of  the  new  world  present  a  new  and 
unknown  order;  like  itself  in  the  history  of  the  great  events  which 
change  the  ordinary  march  of  things;  and  as  the  fall  of  the  Caesars 
confirmed  in  Europe  the  monarchical  government,  after  the  bloody 
and  dangerous  political  revolutions  which  had  preceded  it,  so,  on  the 
continent  of  Columbus,  the  democratical  must  necessarily  finally  pre- 
vail, after  being  revived  with  improvements  on  the  ancient  republics, 
owing  to  the  vivifying  inspirations  of  modern  genius. 

The  time  elapsed  since  the  beginning  of  our  revolution,  has  been 
usefully  employed  in  collecting  suitable  arms,  to  drive  back  to  the 
shades,  whence  they  proceeded,  all  golhic  goveniments,  and  to  look 
for  the  constitutive  bases  of  human  associations  in  the  immortal 
works  of  those  sublime  genii,  who  knew  how  to  discover  the  lost 
rights  of  mankind.  The  moment  has  arrived  to  apply  these  prin- 
ciples, and  to  open  the  eyes  of  the  Mexicans  to  the  torrent  of  light 
which  they  send  forth.  They  have  declared,  that  neither  force,  pre- 
judices, nor  superstition  shall  be  the  regulators  of  their  goverament 
They  have  declared,  with  a  philosophical  writer,  that,  after  having 
verified  with  Newton  the  secrets  of  nature,  defined  with  Rousseau  and 
Montesquieu  the  principles  of  society ,  and  fixed  their  basis,  extended 
with  Columbus  the  superficies  of  the  known  globe,  arrested  with 
Franklin  the  lightning  of  the  clouds,  and  given  it  direction,  and 
given,  with  other  creating  geniuses,  an  indestructible  life  and  unlim- 
ited extension  to  the  productions  of  man.  Finally,  that  after  having 
united  by  a  thousand  ties,  of  commerce  and  social  relations,  they  can 
no  longer  tolerate  any  other  government  than  that  which  is  analo- 
gous to  such  an  order,  created  by  so  great  and  so  precious  acquisi- 
tions. The  elevation  of  character  which  the  American  people  has 
acquired,  does  not  permit  them  again  to  bend  their  knees  before  des- 
potism and  prejudice,  always  fatal  to  the  welfare  of  nations. 

But  in  the  midst  of  this  progress  of  civilisation,  our  country  requires 
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of  us  great  sacrifices  and  a  religious  respect  for  morality.  Your  rep- 
resentatives inform  you,  that  if  you  wish  to  place  yourself  on  a  level 
with  the  happy  republic  of  our  neighbors  to  the  North,  it  is  necessary, 
that  you  should  elevate  yourself  to  the  lofty  height  of  civic  and  moral 
virtues,  which  characterise  that  singular  people.  This  is  the  sole  basis 
of  true  liberty,  and  the  best  guarantee  of  your  rights,  and  of  the  per- 
manency of  your  Constitution .  The  faithful  observance  of  promises, 
the  love  of  labor,  the  education  of  youth,  respect  for  your  fellow  men, 
these,  Mexicans,  are  the  sources  whence  your  own  happiness  and  that 
of  your  descendants  must  emanate.  Without  these  virtues,  without 
due  obedience  to  law  and  authority,  without  a  profound  respect  for 
our  admirable  religion,  we  will  in  vahi  possess  a  code  of  liberal 
maxims;  in  vain  boast  of  good  laws,  and  in  vain  proclaim  a  sacred 
liberty. 

The  General  Congress  also  expects  from  the  patriotism  and  activity 
of  the  authorities  and  corporations  of  the  Federation,  as  well  as  from 
the  individuals  of  the  States,  that  they  will  use  their  best  endeavors 
to  establish  and  to  consolidate  our  new-born  institutions.  But  if  instead 
of  confining  themselves  to  the  sphere  of  their  attributes,  they  endeav- 
our to  go  beyond  it;  if  instead  of  setting  an  example,  by  a  just  ob- 
servance of  the  constitution  and  general  laws,  they  endeavor  to  elude 
their  accomplishment  by  interpretations  and  subterfuges,  the  offspring 
of  our  scholastic  education;  in  such  an  event  we  already  renounce 
the  right  of  being  free,  and  succumb  easily  to  the  caprice  of  a  tyrant 
national  or  foreign,  who  will  introduce  among  us  the  peace  of  the 
sepulchre  and  the  calm  of  a  prison. 

To  you,  therefore,  legislators  of  the  states,  it  belongs  to  develop  the 
system  of  our  fundamental  law,  the  corner  stone  of  which  is  the 
exercise  of  public  and  private  virtue.  The  wisdom  of  your  laws  will 
shine  forth  in  their  justice  and  utility;  and  their  accomplishment  will 
be  the  result  of  a  severe  vigilance  on  the  manners.  Inculcate,  there- 
fore, on  your  constituents  the  eternal  rules  of  morality  and  public  order; 
teacli  them  religion  without  fanaticism,  the  love  of  liberty  without  ex- 
altation; the  most  inviolable  respect  for  the  rights  of  others,  which  is 
the  foundation  of  human  associations.  Marats  and  Robespierres  have 
elevated  themselves  among  their  fellow  citizens  by  proclaiming  these 
principles,  and  these  monsters  have  stained  with  tears  and  blood,  the 
most  illustrious  nation  on  the  earth,  while  they,  imbued  with  crimes, 
rose  by  degrees  to  dignities  whence  they  insulted  the  credulity  of  their 
fellow  citizens.  Washington  proclaimed  the  same  maxims,  and  this 
immortal  man  made  the  happiness  of  the  States  of  the  North.  How 
are  we  to  distinguish  the  first  from  the  second ;  but  by  examining  their 
manners,  observing  their  progress,  and  remembering  that  without 
justice  there  can  be  no  liberty,  and  that  the  bases  of  justice  are  found- 
ed on  a  just  equilibrium  between  the  rights  of  others  and  our  own. 
This  is  the  result  of  the  problem  of  moral  science. 

Sheltered  by  this  aegis,  Mexicans,  you  have  nothing  to  fear  from 
your  enemies.  It  is  of  no  importance  that  our  obstinate  oppressors^ 
Vol.  I.— 51 
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dare  even  yet  in  speaking  of  ws  to  employ  the  degrading  word  of 
colonists,  while  the  Mexican  name  is  already  inscribed  among  culti- 
vated nations,  among  those  of  other  sovereign  powers.  It  is  of  no 
importaince  that  proud  Spain,  at  present  impotent,  and' an  object  of 
compassion  to  the  rest  of  £urope,  makes  her  feeble  voice  heard  in 
the  cabinets  of  foreign  monarchs;  all  her  pretensions  will  vanish  before 
the  consolidation  of  our  institutions,  and  the  strength  the  of  arms  of 
the  sons  of  the  country  consecrated  to  the  defence  of  their  native  land. 

Let  us,  therefore,  show  the  world,  that  only  tyranny  and  the  influence 
of  despotic  governments  could  retain  us  in  the  sad  degradation  in 
which  we  were  confined  for  so  many  years,  and  that  at  the  moment 
of  shaking  off  this  dominion,  nothing  can  prevent  us  from  returning 
to  the  great  family  of  mankind,  from  which  we  appeared  to  be  severed. 
Europe  and  the  rest  of  America  have  their  eyes  fixed  upon  us,  and 
our  national  honor  is  strongly  engaged  in  our  future  conduct 

If  we  deviate  from  the  path  of  the  Constitution,  if  we  do  not  re- 
gard it  as  one  of  our  most  sacred  duties,  to  maintain  order,  and  scru- 
pulously to  observe  the  laws  contained  in  our  new  code;  if  we  do  not 
imite  to  save  this  deposit,  and  to  shelter  ourselves  from  the  attacks  of 
the  malevolent;  Mexicans,  we  will  be  disgraced  for  the  future,  with- 
out having  been  formerly  happy,  and  we  shall  bequeath  to  our  chil- 
dren, ujisery,  war  and  slavery,  while  to  ourselves  there  will  remain 
no  other  resource  than  to  choose  between  the  sword  of  Cato,  and  the 
unfortunate  fates  of  a  Hidalgo,  a  Mina  or  a  Morelos. 

Mexico,  the  4th  of  October,  1824. 

Lorenzo  de  Zavala,  President;  Manuel  de  Viya  y  Cosio  Deputy 
Secretary;  Epigmenio  de  la  Piedra,  Deputy  Secretary. 

Department  of  the  first  Secretary  of  State, — Section  of  the  Go- 
vernment— The  Supreme  Executive  Power  has  thought  proper  to 
direct  to  me  the  following  decree: 

The  supreme  executive  power,  appointed  provisionally  by  the 
sovereign,  general  and  constitutive  congress  of  the  United  Mexican 
States,  to  all  to  whom  these  presents  may  come,  greeting;  be  it  known, 
that  the  same  sovereign  congress  has  been  pleased  to  decree  as 
follows: 

The  sovereign,  general  and  constitutive  congress  of  the  United 
Mexican  States  has  thought  proper  to  decree: 

That  the  government  shall  proceed  solemnly  to  publish  without 
loss  of  time,  the  constitution  in  this  capital,  and  shall  immediately 
commtmicate  the  same  to  the  governors  of  the  states  and  political  au- 
thorities in  order  to  enable  them  to  do  the  same  in  all  the  towns 
within  their  limits. 

The  supreme  executive  power  shall  regard  it  as  understood,  and 
take  the  necessary  measures  to  carry  it  into  effect,  causing  it  to  be 
printed  published  and  circulated. 

Lorenza  de  Zavala,  President;  Manuel  de  Viya  y  Cosio,  Deputy 
Secretary;  Epigmenio  de  la  Piedra,  Deputy  Secretary. 

In  consequence  we  enjoin  on  all  tribunals,  justices,  commanders. 
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governors  and  other  authorities  as  well  civil  as  military  and  ecclesias- 
tical, of  whatever  class  and  dignity,  that  they  observe  and  cause  to  be 
observed,  accomplished  and  executed  the  present  decree  in  all  its 
parts.  You  will  therefore  hold  it  understood  for  its  execution  and 
take  suitable  dispositions  to  have  it  printed,  published  and  circulated. 

In  the  National  Palace  of  Mexico,  4tji  October,  1824. 

Guadalupe  Victoria,  President;  Nicholas  Bravo  Miguel  Domin- 
guez,  A.  D.  Juan  Guzman. 

Which  is  made  known  to  you  for  your  information  and  its  accom- 
plishment.— May  God  preserve  you  many  years* 

Mexico,  4th  October,  1824. 

JUAN  GUZMAN. 


The  Supreme  Executive  Power  appointed  provisionally  by  the 
sovereign  congress  of  the  nation,  to  all  to  whom  these  presents  shall 
come  greeting;  Enow  ye,  that  the  said  sovereign  congress  has  de- 
creed and  sanctioned  the  following 

FEDERAL  CX)NSTITUTION  OF  THE  UNITED  MEXICAN  STATES. 

In  the  name  of  Almighty  God,  supreme  author  and  legislator  of 
society.  The  general  constituent  congress  of  the  Mexican  nation  in 
discharge  of  the  duties  imposed  upon  it  by  its  constituents  in  order  to 
fix  their  political  independence,  to  establish  and  consolidate  their 
liberty  and  to  promote  their  prosperity  and  glory  decree  as  follows: 

tt,       CX)NSTITDTION  OF  THE  UNITED  MEXICAN  STATES. 

TITLE  I. 

Only  Section. 

Of  the  Mexican  Nation^  its  Territory  and  Religion. 

Art.  1.  The  Mexican  nation  is  for  ever  free  and  independent  of 
the  Spanish  government  and  of  every  other  power. 

Art.  2.  Its  territory  comprehends  the  former  vice-royalty  of  New 
Spain,  the  captain-generalship  of  Yucatan,  the  former  commandan- 
cies  of  the  internal  provinces  of  the  east  and  west  and  Upper  and 
Lower  California  with  the  lands  annexed  and  the  adjacent  islands  in 
both  oceans.  A  constitutional  law  will  be  made  for  designating  the 
boundaries  of  the  Federation  as  soon  as  circumstances  will  pern)it. 

Abt.  3.  The  religion  of  the  Mexican  nation  shall  perpetually  re- 
main the  Roman  Catholic  and  Apostolic.  The  nation  protects  it  by 
wise  and  just  laws  and  prohibits  the  exercise  of  every  other. 
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TITLE  II. 

Only  Section. 

Of  the  form  of  Government  of  the  Nation^  of  its  integral  parts, 
and  of  the  division  of  the  Supreme  Power. 

Art.  4.  The  Mexican  nation  adopts  for  the  form  of  its  govern- 
ment a  popular  representative  and  federal  republic. 

Art.  5.  The  constituent  parts  of  the  Federation  are  the  following 
States  and  Territories,  viz:  the  States  of  Chiapas,  Chihuahua,  Coa- 
huila  and  Texas,  Durango,  Guanajuato,  Mexico,  Michoacan,  Nuevo 
Leon,  Oajaca,  Pueblo  de  los  Angeles,  Queretaro,  San  Luis  Potosi, 
Sonoraand  Sinaloa,  Tabasco,  Taniaulipas,  Vera  Cruz,  Jalisco,  Yuca- 
tan, and  Zacatecas;  the  Territories  of  Upper  California,  Lower  Cali- 
fornia, Colima,  and  Santa  Fe  de  Nuevo  Mexico.  A  constitutional  law 
will  fix  the  character  of  Tlascala. 

Art.  6.  The  Supreme  power  of  the  Federation  as  to  its  exercise, 
is  divided  into  the  legislative,  executive  and  judicial  powers. 

TITLE  III. 

OF  THE  LEGISLATIVE  POWER. 

Section  First. 
Of  its  Nature,  the  Mode  of  exercising  it. 

Art.  7.  The  legislative  power  of  the  nation  is  confided  to  a  Gene- 
ral Congress,  which  is  divided  into  two  chambers,  one  for  the  Depu- 
ties, and  the  other  for  the  Senators. 

Section  Second. 

Of  the  Chamber  of  Deputies. 

Art.  8.  The  Chamber  of  Deputies  shall  be  composed  of  represen- 
tatives, the  whole  of  which  shall  be  elected  every  two  years  by  the 
citizens  of  the  States. 

Art.  9.  The  qualifications  of  the  electors  shall  be  constitutionally 
prescribed  by  the  legislatures  of  the  states,  to  which  it  also  belongs  to 
regulate  the  elections  conformably  to  the  principles  established  by  this 
constitution. 

Art.  10.  The  general  basis  for  the  appointment  of  deputies  shall 
be  the  population. 

Art.  11.  a  deputy  shall  be  elected  for  every  eighty-thousand  in- 
habitants and  for  every  fraction  exceeding  forty  thousand.  Any  state. 
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which  may  not  have  so  large  a  population  is  nevertheless  entitled  to 
one  deputy. 

Art.  12.  A  census  of  the  whole  confederation  shall  be  taken  with- 
in five  years,  and  shall  be  renewed  afterwards  every  ten  years,  which 
shall  serve  to  designate  the  number  of  deputies  to  which  each  state 
is  entitled.  In  the  meantime  the  elections  are  to  be  regulated  on  the 
basis  established  in  the  preceding  article,  and  the  census  which  served 
to  regulate  the  election  of  deputies  in  the  congress  now  in  session. 

Art.  13.  There  shall  also  be  elected  in  every  state  deputies  substi- 
tutes in  proportion  of  one  for  every  three  deputies  or  one  for  every 
fraction  of  two.  States  having  less  than  three  deputies  will  elect  one 
substitute. 

Art.  14.  Every  territory  containing  more  than  forty  thousand 
inhabitants,  shall  name  one  deputy  and  one  substitute,  who  shall 
have  voice  and  vote  in  the  formation  of  all  laws  and  decrees. 

Art.  15.  a  territory  not  possessing  the  aforesaid  population,  shall 
name  a  deputy  and  a  substitute^^anbp  shall  have  the  right  to  speak 
on  all  subjects.  The  electiorM^S^he^B^HiS^rom  the  different  terri- 
tories shall  be  regulated  by  a|sp8cifc^w,^^jV 

Art.  16.  In  all  the  stat^and  territon^^Athe  Federation,  the 
appointment  of  the  deputijA^-miptaA^jDlaoe  tUe  first  Sunday  in  the 
month  of  October  next  pr^eding  th^ren&Oi^dp,  which  is  an  indirect 
election.  1\^  "^-^-Bj?  J 

Art.  17.  As  soon  as  thc^learoWcS  Jtepwies  is  concluded,  the 
electoral  boards  shall,  througr^lliftirpresia^  to  the  council 

of  the  government  evidence,  in  drolorrfiTOT  the  act  of  election,  and 
duly  certified,  and  they  shall  notify  to  the  persons  appointed  their 
election,  which  shall  serve  as  their  credentials. 

Art.  18.  The  president  of  the  council  of  the  government  shall  give 
to  this  evidence,  spoken  of  in  the  preceding  article,  that  direction 
which  is  prescribed  by  the  regulations  of  said  council. 

Art.  19.  In  order  to  be  appointed  deputy  it  is  necessary: 

1st.  To  have,  at  the  time  of  election,  full  twenty-five  years. 

2d.  To  have  resided  in  the  state  from  which  elected  full  two  years, 
or  to  be  bom  in  it,  though  residing  in  a  different  state. 

Art.  20.  Tho5e  not  born  in  the  territory  of  the  Mexican  nation, 
must,  in  order  to  be  elected  deputies,  have  resided  at  least  eight  years 
within  the  same,  and  possess  real  estate  in  some  part  of  the  republic 
worth  eight  thousand  dollars,  or  some  species  of  industry  making 
them  an  income  of  one  thousand  dollars  annually. 

Art.  21.  Are  excepted  from  the  operation  of  the  preceding  article: 

1st.  All  those  bom  in  any  part  of  America,  which,  in  1810,  de- 
pended on  Spain,  and  which  has  not  united  with  any  other  nation, 
and  which  no  longer  remains  dependent  on  Spain,  for  whom  three 
years  residence  will  suffice,  provided  they  have  the  other  requisites 
prescribed  by  the  19th  article. 

2d.  All  military  men  not  born  in  the  territory  of  the  Republic,  but 
who  have  supported  with  arms  the  independence  of  the  country,  for 
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whom  it  shall  be  sufficient  to  have  resided  eight  years  in  the  country, 
and  to  possess  the  qualifications  required  by  article  19. 

Art.  22.  The  election  of  deputies  on  account  of  residence  shall  be 
preferred  to  that  made  on  account  of  birth. 

Art.  23.  The  following  cannot  be  deputies,  viz: 

1st  Those  deprived  of,  or  suspended  from,  the  rights  of  citizens. 

2d.  The  president  and  vice  president  of  the  Union. 

3d.  The  members  of  the  supreme  court  of  justice. 

4th.  The  secretaries  of  the  diflferent  departments^  their  officers  and 
secretaries. 

5th.  The  officers  of  the  treasury,  whose  employments  extend 
throughout  the  Union. 

6th.  The  governors  of  the  states  and  territories,  the  commandant 
generate,  the  right  reverend  archbishops  and  bishops,  the  governors 
of  the  archbishops  and  bishops,  the  provisor  and  vicar  generals,  the 
circuit  judges,  and  the  commissary  generals  of  war  and  finance  for 
the  states  and  territories  in  which  they  exercise  their  functions. 

Art.  24.  In  order  that  the  persons  comprehended  in  the  preceding 
article  may  be  elected  deputies,  it  is  necessary  that  their  functions 
should  have  entirely  ceased  six  months  previous  to  the  elections. 

Section  Third. 
Of  the  Chamber  of  the  Senators, 

Art.  25.  The  senate  shall  be  composed  of  two  senators  from  each 
state,  elected  by  an  absolute  majority  of  the  legislatures  of  each  state, 
one  half  of  their  number  to  be  renewed  every  two  years. 

Art.  26.  The  senators  elected  in  the  second  place  shall  cease  to 
hold  their  places  at  the  end  of  the  two  first  years,  and  afterwards  the 
most  ancient. 

Art.  27.  When  there  occurs  a  vacancy  in  the  senate  on  account  of 
death,  resignation,  or  other  cause,  such  vacancy  shall  he  filled  by  the 
legislature  of  the  respective  state,  if  such  legislature  be  in  session,  and 
if  not,  as  soon  as  it  may  be  in  session. 

Art.  28.  In  order  to  be  senator  the  same  qualities  are  required, 
which  are  prescribed  in  the  preceding  section  for  deputy,  and  more- 
over to  be  thirty  years  at  the  time  of  the  election. 

Art.  29.  Those  who  cannot  be  deputies  cannot  be  senators. 

Art.  30.  Article  22  shall  likewise  govern  the  election  of  senators. 

Art.  31.  When  the  same  individual  is  elected  senator  and  deputy, 
he  shall  prefer  the  election  prior  in  point  of  time. 

Art.  32.  The  periodical  election  of  senators  shall  take  place  in  all 
the  states  on  the  same  day,  which  shall  be  the  1st  of  September  next, 
to  the  renewal  of  one-half  of  the  senate. 

Art.  33.  When  the  election  of  the  senators,  the  different  legisla- 
tures shall  forward  a  certificate  of  the  same,  through  their  presidents 
to  the  council  of  the  government,  in  the  usual  form  of  acts  of  election, 
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and  make  known  to  the  persons  elected  their  appointment  by  another 
instrument  which  shall  serve  as  a  credential  of  their  election.  The 
president  of  the  council  of  the  government  shall  dbpose  of  these 
certificates  of  election  in  the  manner  prescribed  in  the  18th  article. 

Section  Fourth. 

Of  the  Economical  Functions  of  the  two  Chambers  and  of  the 
Prerogatives  of  their  Members. 

Art.  34.  Each  chamber  in  its  preparatory  boards,  and  in  all  which 
has  reference  to  its  interior  government,  will  observe  the  regulations 
which  shall  be  formed  by  the  present  congress,  without  prejudice  to 
such  reforms,  which  may  in  future  be  introduced,  if  both  chambers 
shall  deem  it  proper. 

Art.  35.  Each  chamber  is  judge  of  the  elections  of  its  respective 
members,  and  shall  resolve  all  doubts  which  may  arise  relative  to 
the  same. 

Art.  36.  The  chambers  cannot  open  their  sessions  without  the 
concurrence  of  more  than  the  half  of  all  the  members  elected;  but  the 
members  present  of  both  chambers  ought  to  unite  on  the  day  indi- 
cated by  the  regulation  for  the  interior  government  of  both,  and 
compel  respectively  their  absent  members  to  attend  under  the  penaU 
ties  prescribed  by  law. 

Art.  37.  The  chambers  shall  communicate  with  each  other  and 
with  the  executive  power  by  means  of  their  secretaries,  or  by  means 
of  deputations. 

Art.  38.  Each  of  the  chambers  in  their  capacity  of  grand  jurors 
can  take  cognisance  of  the  following  offences,  viz: 

1.  Of  the  President  of  the  Union,  for  the  crimes  of  treason  against 
the  national  independence,  or  the  established-form  of  government,  and 
for  bribery  and  corruption  committed  during  the  period  of  his  em- 
ployment. 

2.  Of  the  same  president;  for  acts  manifestly  intended  to  hinder 
the  elections  of  presidents,  senators  and  deputies,  or  to  prevent  them 
from  serving  in  their  respective  employments  during  the  periods 
pointed  out  by  the  constitution,  or  for  preventing  the  chambers  from 
exercising  any  of  the  powers  conferred  on  them  by  the  constitution. 

3.  Of  the  members  of  the  supreme  court  of  justice,  and  the  secre- 
taries of  the  departments;  for  any  offences  committed  during  the  time 
of  their  holding,  their  employments. 

4.  Of  the  governors  of  the  states;  for  infractions  of  the  constitu- 
tion, the  laws  of  the  Union,  or  the  orders  of  the  President  of  the 
Federation,  which  are  not  obviously  contrary  to  the  constitution  and 
the  general  laws  of  the  Union,  and  also  for  the  publication  of  the 
laws  or  decrees  of  the  legislatures  of  their  respective  states  contrary 
to  the  same  constitution  and  laws. 

Art.  39.  The  Chamber  of  Representatives  shall  be  exclusive 
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grand  jurors,  when  the  President  and  his  ministers  shal]  be  accused 
of  acts  in  which  the  senate  and  the  council  of  the  government  have 
intervened  by  virtue  of  their  attributes.  The  same  chamber  shall 
also  serve  as  grand  jurors  in  all  cases  where  the  vice  president  shall 
be  accused  of  any  bflfence  committed  during  the  time  of  holding  his 
oflSce. 

Art^  40.  The  Chamber  before  which  may  have  been  made  the 
accusations  spoken  of  in  the  preceding  articles,  shall  form  itself  into  a 
grand  jury,  and  shall  declare  by  the  vote  of  two-thirds  of  its  members 
present,  if  there  be  sufficient  cause  for  having  the  accused  tried,  in 
which  event  he  shall  be  suspended  from  office,  and  the  cause  sent  to 
the  competent  tribunal. 

Art.  41.  Every  deputy  and  senator  has  the  right  of  presenting  in 
writing  propositions  and  projects  of  laws  or  decrees  in  his  respective 
Chamber. 

Art.  42.  The  deputies  and  senators  are  not  responsible  for  any 
opinions  which  they  may  express  in  the  discharge  of  their  employ- 
ments, and  they  can  never  be  called  to  account  for  the  same. 

Art.  43.  In  criminal  prosecutions  brought  against  the  senators  or 
deputies  from  the  day  of  their  election,  until  two  months  after  they 
shall  have  discharged  their  functions,  the  former  cannot  be  accused 
except  before  the  Chamber  of  Deputies,  and  the  latter,  except  before 
the  Senate,  and  in  the  event  of  similar  accusations  the  Chamber  shall 
form  itself  into  a  grand  jury,  for  the  purpose  of  determining  if  there 
be  any  foundation  for  such  accusation. 

Art.  44.  If  the  Chamber,  constituting  the  grand  jury  in  the  cases 
mentioned  in  the  preceding  article,  should  declare  by  the  vote  of  two- 
thirds  of  the  members  present,  that  the  accusation  is  well  founded: 
the  accused  remaihs  suspended  from  his  employment,  and  placed  at 
the  disposal  of  the  competent  tribunal. 

Art.  45.  The  compensation  of  the  deputies  and  senators  shall  be 
determined  by  law,  and  be  paid  by  the  General  Treasury  of  the  Con- 
federation. 

Art.  46.  Each  Chamber  as  well  as  the  boards  spoken  of  in  the  36 
art.,  may  issue  such  orders  as  it  deems  convenient,  in  order  to  carry  into 
effect  any  resolutions  adopted  by  virtue  of  the  function,  delegated  to 
each  by  virtue  of  the  35, 36, 39, 40, 44  and  45th  art.,  of  the  Constitution, 
and  the  President  of  the  United  States  ought  to  cause  them  to  be 
executed,  without  possessing  the  right  of  making  any  observations 
on  their  tenor. 

Section  Fifth. 

Of  the  Powers  of  the  General  Congress. 

Art.  47.  No  resolution  of  the  General  Congress  shall  assume  any 
other  form  than  that  of  a  law  or  a  decree. 
Art.  48.  The  resolutions  of  the  General  Congress,  in  order  to  have 
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the  force  of  a  law  or  decree  ought  to  be  signed  by  the  President,  except 
in  those  cases  excepted  by  the  Constitution. 

Art.  49.  The  laws  or  decrees,  which  emanate  from  the  General 
Congress,  shall  have  for  their  object: 

1.  To  sustain  the  national  independence,  and  to  provide  for  the 
preservation  and  security  of  the  nation  in  its  exterior  relations/ 

2.  To  preserve  the  Federal  Union  of  the  States,  and  peace  and 
public  order  in  the  interior  of  the  Confederation, 

3.  To  maintain  the  independence  of  the  stales  among  themselves, 
so  far  as  respects  their  government  according  to  the  Constitutive  act 
and  this  Constitution. 

4.  To  sustain  the  proportional  equality  of  obligations  and  rights 
which  the  states  possess  in  point  of  law. 

Art.  50.  The  exclusive  powers  possessed  by  the  General  Congress 
are  the  following,  viz: 

1.  To  promote  instruction  by  securing  for  a  limited  time  to  authors 
the  excUisive  privilege  to  their  works;  by  establishing  colleges  for 
the  Marine,  Artillery  and  Engineer  Departments;  by  erecting  one  or 
more  establishments,  for  the  teaching  of  the  natural  and  exect  sciences, 
the  political  and  moral  sciences,  the  useful  arts  and  languages;  with- 
out prejudice  to  the  rights  which  the  states  possess,  to  regulate  the 
public  education  in  their  respective  states. 

2.  To  promote  the  general  prosperity,  by  decreeing  the  opening  of 
roads,  canals,  and  their  improvement  without  hindering  the  states 
from  opening  and  improving  their  own;  establishing  post  offices  and 
post  roads,  and  securing  for  a  limited  time  to  inventors,  or  those  who 
have  perfected,  or  introduced  any  new  invention,  the  exclusive  privi- 
lege for  their  respective  inventions,  improvements  or  new  introduc- 
tions. 

3.  To  protect  and  to  regulate  the  political  liberty  of  the  press  in 
such  a  manner  that  its  exercise  can  never  be  suspended,  and  much 
less  be  abolished  in  any  of  the  states  or  territories  of  the  confederation. 

4.  To  admit  new  states  and  territories  into  the  federal  union,  and 
to  incorporate  the  same  with  the  nation. 

5.  To  regulate  definitively  the  boundaries  of  the  states,  and  ter- 
minate the  differences,  when  they  cannot  agree  among  themselves 
about  the  lines  of  demarcation  of  their  respective  districts. 

6.  To  erect  territories  into  states  and  regulate  them  in  conformity 
with  those  already  existing. 

7.  To  unite  two  or  more  states,  upon  their  petition  to  that  effect, 
into  one,  or  to  erect  new  states  within  the  limits  of  those  already  in 
existence,  with  the  approbation  of  three  fourths  of  the  members 
present  in  both  chambers,  and  the  ratification  of  an  equal  number  of 
the  les^islatures  of  the  other  states  of  the  Union. 

8.  To  fix  the  general  expenses,  establish  the  contributions  necessary 
in  order  to  defray  them,  to  regulate  their  collection,  determine  their 
expenditure,  and  to  require  Annually  account  of  the  same  from  the 
government. 
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9.  To  contract  debts  on  the  credit  of  the  confederation,  and  to  fix 
the  guarantees  of  their  repayment. 

10.  To  acknowledge  the  national  debt,  and  indicate  the  means  to 
consolidate  and  extinguish  the  same. 

11.  To  regulate  the  commerce  with  foreign  nations,  between  the 
different  states  of  the  Union  and  with  the  Indian  tribes. 

12.  To  give  instructions  for  the  forming  of  Concordates  with  the 
Holy  See,  to  approve  and  ratify  the  same,  and  to  regulate  the  right 
of  patronage  {patronato)  in  the  whole*  Union. 

13.  To  approve  treaties  of  peace,  alliance,  friendship,  confedera- 
tion, armed  neutrality,  and  all  others  which  the  President  of  the  United 
States  may  enter  into  with  foreign  powers. 

14.  To  establish  ports  of  all  kinds,  erect  custom-houses,  and  de- 
signate their  location. 

1 5.  To  determine  and  to  render  uniform  the  weight,  fineness,  value, 
stamp  and  denomination  of  the  coins  throughout  the  Union,  and  to 
adopt  a  general  system  of  weights  and  measures. 

16.  To  declare  war,  upoil  examining  the  facts  presented  to  its  con- 
sideration by  the  President  of  the  United  States. 

17.  To  establish  rules  for  the  granting  of  letters  of  marque,  and 
for  declaring  valid  or  invalid  prizes  on  land  and  water. 

18.  To  designate  the  force  of  the  army  and  navy,  to  fix  the  con- 
tingent of  men  to  be  furnished  by  each  state,  to  establish  ordinances 
and  rules  for  their  organisation  and  service. 

19.  To  form  regulations  for  the  organisation,  arming  and  disci- 
plining of  the  local  militia  of  the  states;  reserving  to  each  state  the 
appointment  of  its  own  oflScers  and  the  faculty  of  instructing  them 
according  to  the  discipline  laid  down  in  the  aforesaid  regulations. 

20.  To  sprant  or  to  refuse  the  entrance  of  foreign  troops  into  the 
territory  of  the  confederation. 

21.  To  permit  or  to  refuse  squadrons  belonging  to  foreign  powers 
to  remain  for  more  than  one  month  in  Mexican  harbors. 

22.  To  permit  the  departure  of  the  national  troops  beyond  the 
limits  of  the  republic. 

23.  To  create  or  suppress  all  public  employments  of  the  Federa- 
tion, to  fix,  increase  or  diminish  the  appointed  salaries,  rewards,  in 
case  of  retirement,  and  pensions  of  the  same. 

24.  To  grant  rewards  and  compensations  to  persons  who  have 
rendered  great  services  to  the  republic,  and  to  decree  public  honors 
in  memory  of  great  men. 

25.  To  grant  amnesties  and  indulgences  for  offences  the  cognisance 
of  which  appertains  to  the  tribunals  of  the  confederation,  in  such 
cases,  and  upon  observing  the  prerequisites  prescribed  by  law. 

26.  To  establish  a  uniform  rule  of  naturalisation. 

27.  To  establish  general  rules  as  to  bankruptcy  throughout  the 
Union. 

28.  To  select  a  place  of  residence  for  the  supreme  powers  of  the 
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Federation  and  to  exercise  in  its  district  the  attributes  of  the  legisla- 
tive power  of  a  state. 
2M.  To  change  such  residence  whenever  it  may  deem  it  necessary. 

30.  To  grant  laws  and  decrees  for  the  interior  administration  of  the 
Territories. 

31.  To  dictate  all  laws  and  decrees,  which  may  conduce  to  accom- 
plish the  objects  spoken  of  in  the  forty-ninth  article  without  intermed- 
diing  with  the  interior  administration  of  the  states. 

Section  Sixth. 

Of  the  Formation  of  the  Laws. 

Art.  51.  The  formation  of  all  laws  and  decrees  may  begin  indis- 
tinctly in  either  of  the  chambers,  except  those  having  for  their  object 
the  levying  of  contributions  or  of  raising  taxes,  which  must  originate 
in  the  Chamber  of  Deputies. 

Art.  52.  The  following  shall  be  considered  as  initiatives  of  laws; 

1.  Propositions  which  the  President  of  the  United  Mexican  States 
shall  deem  advantageous  to  the  Union  and  which  as  such  he  shall 
specially  recommend  to  the  Chamber  of  Deputies. 

2.  Propositions,  projects  of  laws  or  decrees,  which  the  legislatures 
of  the  states  may  address  to  either  chamber. 

Art.  53.  All  projects  of  laws  or  decrees  without  any  exception 
whatever  shall  be  successively  discussed  in  the  two  chambers,  observ- 
ing in  both  with  exactness  what  it  prescribed  in  the  regulations  as  to 
the  form  of  debate,  as  well  as  to  the  delays  and  modes  of  proceeding 
in  voting. 

Art.  54.  Propositions  of  laws  or  decrees,  which  have  been  reject- 
ed in  the  chamber,  where  they  originated,  before  the  final  reading 
cannot  again  be  proposed  by  any  member  during  the  sessions  of  that 
year,  nor  until  the  ordinary  sessions  of  the  year  following. 

Art.  55.  If  the  propositions  of  laws  or  decrees  after  having  been 
discussed  be  approved  by  an  absolute  majority  of  the  members  pre- 
sent in  both  chambers,  they  shall  be  sent  to  the  president,  who  if  he 
also  approves  shall  sign  and  publish  the  same;  and  if  not,  shall  return 
them  with  his  observations  within  ten  working  days  to  the  chamber 
whence  they  originated. 

Art.  56.  The  propositions  of  laws  or  decrees  returned  by  the  pre- 
sident, according  to  the  preceding  article,  shall  be  a  second  time  dis- 
cussed in  the  two  chambers.  If  in  each  of  them,  they  be  approved 
by  two-thirds  of  the  members  present,  they  shall  again  be  sent  to  the 
president,  who  without  further  excuse  must  sign  and  publish  them; 
but  if  not  approved  by  the  votes  of  two-thirds  of  the  members,  they 
cannot  again  be  proposed  until  the  year  following. 

Art.  57.  If  the  president  should  not  return  a  proposed  law  or  decree 
within  the  period  prescribed  in  the  55th  art.  it  shall  be  considered  as  ap- 
proved by  that  very  fact,  and  be  promulgated  as  law;  unless  while  the 
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delay  is  not  yet  expired,  congress  should  have  closed  or  suspended  its 
sessions,  in  which  event  the  return  must  be  made  on  the  first  day 
thereafter  when  congress  shall  again  unite. 

Art.  58.  The  projects  of  laws  or  decrees  once  wholly  rejected  by 
the  chamber  of  revision,  shall  be  returned  by  said  chamber  to  that  in 
which  it  originated.  If  upon  re-examination  in  the  latter,  it  be 
approved  by  two-thirds  of  the  members  present,  it  shall  be  sent  back 
again  to  the  chamber  by  which  it  was  rejected,  who  shall  not  again 
reject  it,  unless  by  the  vote  of  two-thirds  of  the  members  present. 

Art.  59.  All  proposed  laws  or  decrees,  which,  on  a  second  exa- 
mination, have  been  approved  by  two-thirds  of  the  members  of  the 
chamber  where  they  originated,  and  not  disapproved  by  two-thirds 
of  the  chamber  of  revision,  shall  be  sent  to  the  president  who  must 
sign  and  circulate  them,  or  send  them  back  within  ten  working  days 
to  the  chamber  where  they  originated. 

Art.  60.  All  propositions  of  laws  or  decrees  which,  according  to 
the  preceding  article,  the  president  may  send  back  to  the  chamber 
where  they  originated,  shall  be  again  considered,  and  if  they  are  ap- 
proved by  two-thirds  of  the  members  present,  and  the  chamber  of 
revision  be  not  equally  divided,  they  shall  be  returned  to  the  presi- 
dent, who  shall  cause  them  to  be  published.  But  if  in  their  origin 
they  were  approved  by  two-thirds  of  the  chamber,  or  disapproved 
by  an  equal  number  of  the  chamber  of  revision,  they  cannot  again 
be  taken  up  except  at  a  subsequent  regular  session. 

Art.  61.  In  case  they  should  be  reproved  a  second  time  by  the 
chamber  of  revision,  according  to  article  58,  the  proposition  shall  be 
considered  as  thrown  out,  and  it  cannot  again  be  taken  up  until  the 
following  year. 

Art.  *62.  In  the  amendments,  which  the  chamber  of  revision  may 
make  to  proposed  laws  or  decrees,  the  same  formalities  must  be 
observed  as  on  other  subjects  requiring  the  approbation  of  the  presi- 
dent. 

Art.  63.  The  portions  of  a  proposed  law  or  decree,  which  may  be 
once  disapproved  by  the  chamber  of  revision,  are  subject  to  the  same 
formalities  as  those  propositions  which  have  been  wholly  disap- 
proved. 

Art.  64.  In  the  interpretation,  modification,  and  repeal  of  laws 
and  decrees  the  same  formalities  must  be  observed  which  are  re- 
quired for  their  formation. 

Art.  65.  Whenever  any  resolution  of  the  general  congress  is  com- 
municated to  the  President  of  the  Republic,  it  must  be  signed  by  the 
presidents  of  both  chambers,  and  by  a  secretary  belonging  to  each. 

Art.  66.  No  law  or  decree  can  be  formed  in  either  chamber  with- 
out the  presence  of  an  absolute  majority  of  the  members  composing  it. 
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Section  Seventh, 

Of  the  Time,  Duration,  and  Place  of  holding  the  Gener,al  Con- 
gress. 

Akt,  67.  The  general  congress  shall  meet  every  year  on  the  1st 
of  January,  in  the  place  designated  by  law.  The  regulations  for  the 
interior  government  of  the  same,  shall  prescribe  the  formalities  pre- 
vious to  the  opening  of  the  same,  as  well  as  those  to  be  observed  at 
its  installation. 

Art.  68.  The  President  of  the  Confederation  shall  assist  at  this 
opening,  and  shall  pronounce  a  discourse  suitable  to  this  important 
act ;  to  which,  the  presiding  officer  of  congress  shall  reply  in  general 
terms. 

Art.  69.  The  ordinary  sessions  of  congress  shall  be  held  daily, 
without  any  other  interruption  than  solemn  days  of  festivals;  and  in 
order  to  suspend  its  meetings  for  more  than  two  days,  the  consent 
of  both  chambers  is  necessary. 

Art.  70.  The  chambers  shall  reside  in  the  same  place;  and  they 
cannot  remove  to  another,  without  previously  agreeing  on  such  re- 
moval, as  well  as  the  time  and  manner  of  effecting  it,  and  designating 
the  same  point  for  their  re-union.  But  if  both  agree  on  the  removal, 
but  diflFer  as  to  time,  mode,  and  place,  the  President  of  the  Union 
shall  decide  the  question,  by  choosing  one  of  the  places  in  dispute. 

Art.  71.  The  general  congress  shall  close  its  sessions  annually  on 
the  15th  of  April,  with  the  same  formalities  prescribed  for  its  opening, 
with  the  faculty  of  prolonging  it  for  thirty  working  days  whenever 
they  deem  it  necessary,  or  the  President  of  the  Union  may  re- 
quest it. 

Art.  72.  Whenever  the  general  congress  may  unite  in  extra  ses- 
sion, it  shall  be  composed  of  the  same  deputies  and  senators  which 
formed  the  ordinary  session,  and  who  will  confine  their  attention  ex- 
clusively to  the  objects  for  which  they  were  convoked;  but  if  these 
be  not  disposed  of  at  the  day  appointed  for  the  regular  session,  the 
extra  session  must  be  closed,  and  the  points  pending  left  to  the  deci- 
sion of  the  ordinary  congress. 

Art  73.  The  resolutions  taken  by  congress  relative  to  the  change, 
prorogation,  or  suspension  of  its  sessions,  according  to  the  three  pre- 
ceding articles,  must  be  communicated  to  the  president,  who  will  cause 
them  to  be  executed  without  making  any  observations  thereon. 
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TITLE  IV. 

OF  THE  SUPREME  EXECUTIVE  POWER  OF  THE  CONFEDERATION. 

Section  First. 

Of  the  Persons  to  whom  this  Power  is  confided j  and  their  Electioru 

Art.  74.  The  supreme  executive  power  is  entrusted  to  a  single  in- 
dividual, who  shall  be  styled  President  of  the  United  Mexican  States. 

Art.  75.  There  shall  also  be  a  vice  president,  who  shall  discharge 
all  the  duties  of  the  president,  in  case  of  physical  or  moral  inability 
of  the  latter. 

Art.  76.  In  order  to  be  president  or  vice  president  it  is  necessary, 
to  be  bom  a  Mexican  citizen,  to  be  thirty-five  years  of  age  at  the 
time  of  the  election,  and  residing  in  the  country. 

Art.  77.  The  president  cannot  be  re-elected  until  the  fourth  year 
after  his  functions  have  ceased. 

Art.  78.  He.  who  has  been  elected  president  or  vice  president  of 
the  republic,  will  discharge  these  functions  in  preference  to  all  others. 

Art.  79.  The  1st  of  September,  of  the  year  immediately  preceding 
that  on  which  the  president  ought  to  enter  on  his  office,  the  legislature 
of  each  state  must  elect,  by  an  absolute  majority  of  votes,  two  indi- 
viduals, of  which  one  at  least  shall  not  be  a  resident  of  such  state. 

Art.  80.  When  the  vote  has  been  taken,  the  legislatures  shall  for- 
ward to  the  president  of  the  council  of  government,  evidence  of  the 
act  of  election  in  due  form,  in  order  that  he  may  dispose  of  the  same 
in  the  manner  prescribed  by  the  regulations  of  the  council. 

Art.  81.  On  the  6th  of  January  following,  the  evidence,  spoken 
of  in  the  preceding  section,  shall  be  opened  and  read  in  joint  session 
of  the  chambers,  if  two-thirds  of  the  votes  of  the  states  have  been 
received. 

Art.  82.  When  this  evidence  has  been  read,  the  senators  shall 
retire,  and  a  conunittee,  appointed  by  the  chamber  of  deputies,  and 
composed  of  one  member  from  each  state  represented,  shall  give 
an  account  of  the  result. 

Art.  83.  The  chamber  shall  forthwith  proceed  to  examine  the 
election,  and  enumerate  the  votes. 

Art.  84.  He  who  unites  the  absolute  majority  of  the  votes  of  the 
legislatures  shall  be  president. 

Art.  85.  If  two  were  to  possess  a  majority,  he  shall  be  president 
who  has  the  greatest  number  of  votes,  and  the  other  vice  president. 
In  case  of  equality,  the  chamber  of  deputies  shall  elect  one  as  presi- 
dent, and  the  other  shall  be  vice  president. 

Art.  86.  If  neither  have  the  absolute  majority  of  votes  of  the 
legislatures,  the  chamber  of  deputies  shall  elect  the  president  and 
vice  president,  choosing  for  each  one  having  the  greatest  number 
of  votes. 
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Art.  87.  When  more  than  two  individuals  possess  a  majority,  or 
equal  number  of  votes,  the  chamber  shall  choose  among  them  the 
president  or  vice  president,  as  the  case  may  be. 

Art.  88.  If  one  have  the  absolute  majority,  and  two  or  more  an 
equality  ,of  votes,  but  greater  than  the  rest,  the  chamber  shall  choose 
from  those  having  the  greatest  votes. 

Art.  89.  If  all  have  an  equal  number  of  votes,  the  chamber  shall 
choose  a  president  and  vice  president  from  among  the  whole;  as  also, 
when  one  has  a  greater  number,  and  the  rest  an  equal  number  of  votes. 

Art.  90.  Should  there  be  a  lie,  when  voting  upon  the  elections  of 
the  legislatures,  the  vote  shall  be  repeated  once,  and  if  it  still  con- 
tinues to  be  a  tie,  chance  shall  decide. 

Art.  91.  In  competitions  between  two  or  more,  having  an  equal 
number  of  votes,  the  voting  must  be  directed  to  reduce  the  com- 
petitors to  two  or  one,  in  order  that  the  remaining  party  be  placed 
in  competition  with  him  who  has  a  majority  of  votes. 

Art.  92.  As  a  general  rule,  in  voting  for  president  and  vice  presi- 
dent, chnnce  shall  not  be  resorted  to  till  after  two  votings. 

Art.  93.  In  voting  on  the  elections  of  the  legislatures,  as  well  as 
on  the  nomination  of  president  and  vice  president,  the  representation 
of  each  state  shall  have  but  one  vote;  and  in  order  to  have  a.deci- 
sion  of  the  chamber,  there  must  be  an  absolute  majority  of  votes. 

Art.  94.  In  order  to  deliberate  on  the  objects  mentioned  in  the 
preceding  article,  there  must  concur  more  than  one-half  of  the  whole 
number  of  members,  and  three-fourths  of  the  deputies  of  the  states. 

Section  Second. 

Of  the  Duration  of  the  Presidency  and  Vice  Presidency^  and  the 
mode  cf  filing  Vacancies  in  eachj  and  of  their  Oath. 

Att.  95.  The  President  and  Vice  President  of  the  Union  shall 
enter  on  their  functions  on  the  1st  of  April;  and  shall  vacate  their 
offices,  on  the  same  day  four  years  afterwards,  by  a  new  and  con- 
stitutional election. 

Art.  96.  If  from  any  cause  whatever,  the  elections  of  president  and 
vice  president  should  not  be  completed  and  published  by  the  first  of 
April  on  which  the  installation  is  to  take  place,  or  the  persons  elected 
should  not  be  ready  to  enter  on  the  office,  the  functions  of  the  former 
shall,  nevertheless,  cease,  and  the  chamber  of  deputies,  voting  by 
states,  shall  elect  a  president  ad  interim. 

Art.  97.  In  case  the  president  or  vice  president  be  temporarily  pre- 
yented,  what  has  been  prescribed  in  the  preceding  article  shall  take 

!>lace,  and  if  the  impediment  were  to  occur  while  the  congress  is  not 
D  session,  the  supreme  executive  power  is  confided  to  the  president 
of  the  supreme  court  of  justice  and  two  individuals  chosen  by  the 
absolute  plurality  of  votes  of  the  council  of  the  government*    These 
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cannot  be  members  of  the  general  congress,  and  they  ought  to  possess 
the  qualifications  required  of  the  president  of  the  Union. 

Aht.  98.  While  the  elections  above  spoken  of  are  making,  the  pre- 
sident of  the  supreme  court  of  justice  discharges  the  executive  power. 

Art.  99.  In  the  event  of  perpetual  impossibility  of  the  president  or 
vice  president,  congress,  and  iu  their  recess  the  council  of  the  govem- 
ment,  shall  provide  for  the  case  according  to  the  96th  and  97th  articles, 
and  take  steps  that  the  legislatures  proceed  to  elect  a  president  and 
vice  president  according  to  the  constitutional  forms. 

Art.  100.  The  election  of  president  and  vice  president  made  by  the 
legislatures,  in  consequence  of  the  perpetual  impossibility  of  those 
holding  these  offices,  shall  not  prevent  the  ordinary  elections  which 
take  place  the  first  of  September  every  four  years. 

Art.  101.  The  president  and  vice  president  elected  every  four  years, 
ought  to  be  on  the  first  of  April  in  the  place  where  the  supreme 
powers  of  the  Union  reside,  and  take  an  oath  before  the  united  cham- 
bers to  fulfil  their  duties  in  the  following  form:  I, ,  appointed 

E resident  (or  vice  president)  of  the'  United  Mexican  States,  swear 
efore  God  and  his  holy  evangelists,  that  I  will  faithfully  discharge 
the  office  which  the  United  Slates  have  entrusted  me  with,  aud  that 
I  will  observe,  and  cause  to  be  observed,  exactly  the  constitution  and 
the  general  laws  of  the  confederation. 

Art.  102.  M  neither  the  president  nor  the  vice  president  present 
themselves  to  take  the  preceding  oath,  and  the  session  of  congress  is 
open,  they  shall  take  such  oath  before  the  council  of  government  as 
soon  as  each  presents  himself. 

Art.  103.  If  the  vice  president  present  himself,  and  take  the  oath 
before  the  president,  he  shall  be  at  the  head  of  government  until  the 
president  has  taken  the  oath  of  office. 

Art.  104.  The  president  and  vice  president,  constitutionally  ap- 
pointed according  to  the  99th  article,  and  the  individuals  provisionally 
appointed  to  exercise  the  functions  of  president  according  to  the  96th 
and  97th  articles,  shall  take  the  oath  mentioned  in  the  101st  article, 
before  the  chambers  if  in  session,  and  if  not,  before  the  council  of  the 
government. 

Section  Third. 

Of  the  Prerogatives  of  the  President  and  Vice  President. 

Art.  105.  The  president  may  propose  to  congress  such  new  laws  or 
reform  in  the  old  laws  as  he  may  think  conducive  to  the  general  good, 
by  proposing  them  to  the  chamber  of  deputies. 

Art.  106.  The  president  may  once,  within  ten  working  days, make 
observations  on  laws  and  decrees  passed  by  the  general  congress,  and 
suspend  their  publication  until  the  resolution  of  congress,  except  in 
cases  provided  for  by  the  constitution. 

Art.  107.  The  president,  while  he  remains  in  office,  can  only  be 
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accused  before  one  of  the  chambers,  and  only  for  the  offences  men- 
tioned in  the  38th  article,  and  conmiitted  at  the  time  therein  specified. 

Art.  108.  Within  one  year,  counting  from  the  time  at  which  the 
office  of  the  president  ceases,  he  cannot  be  accused  except  before  the 
chambers,  for  offences  mentioned  in  the  38th  article,  as  well  as  for  all 
others  committed  during  the  time  he  was  in  office.  When  the  year 
is  passed,  he  cannot  be  accused  for  such  offences. 

Art.  109.  The  vice  president,  during  the  four  years  of  his  employ- 
ment, can  only  be  accused  before  the  chamber  of  deputies  for  an 
offepce  committed  during  the  time  of  such  employment. 

Section  Fourth. 

Of  the  Attributes  of  the  President j  and  the  Restrictions  of  his 

Powers. 

Art.  110.  The  attributes  of  the  president  are  the  following: 

1.  To  publish,  circulate,  and  cause  to  be  observed,  the  laws  and 
decrees  of  the  general  congress. 

2.  To  make  regulations,  decrees,  and  orders  for  the  better  ob- 
servance of  the  constitution,  constitutive  act,  and  general  laws. 

3.  To  execute  the  laws  and  decrees  having  for  their  object  the  pre- 
servation of  the  integrity  of  the  Union,  and  to  sustain  its  exterior 
independence,  and  its  interior  union  and  liberty. 

4.  To  appoint  and  remove  at  pleasure  the  secretaries  of  state. 

5.  To  watch  over  the  collection,  and  decree  the  appropriation  of 
the  general  contributions  agreeably  to  law. 

6.  To  name  the  heads  of  the  treasury,  the  general  commissaries, 
diplomatic  agents,  consuls,  colonels  and  other  superior  officers  of  the 
permanent  army,  and  of  the  armed  and  active  militia,  with  the 
approbation  of  the  senate,  and  in  the  recess,  by  the  council  of  the 
government. 

7.  To  appoint  the  other  officers  of  the  permanent  army  and  of  the 
armed  and  active  militia,  and  the  officers  of  the  confederation  ob- 
serving therein  the  dispositions  of  the  law. 

8.  To  appoint,  out  of  three  candidates  proposed  by  the  supreme 
court,  the  judges  and  fiscals  of  the  circuit  and  district  courts. 

9.  To  grant  discharges  and  furloughs,  and  regulate  the  pensions  of 
the  military,  agreeably  to  law. 

10.  To  dispose  of  the  permanent  army  and  navy  and  the  active 
militia  for  the  interior  security  and  external  defence  of  the  nation. 

1 1.  To  dispose  of  the  local  militia  for  the  same  objects,  and  even 
employ  the  same  beyond  the  limits  of  their  respective  states  and 
territories,  after  previous  consent  of  the  general  congress,  which  shall 
specify  the  force  necessary,  and,  if  congress  be  not  in  session,  the 
council  of  the  government  shall  give  its  consent,  and  make  the  afore- 
said specification. 

\2.  To  declare  war  in  the  name  of  the  United  Mexican  States, 
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upon  a  previous  decree  of  the  general  congress;  grant  letters  of 
marque  according  to  the  provisions  of  law. 

13.  To  make  concordats  with  the  Apostolic  See,  according  to  the 
terms  of  the  12th  power  of  the  50th  article. 

14.  To  direct  diplomatic  negotiations,  and  make  treaties  of  peace, 
firiendship,  alliance,  truce,  confederation,  armed  neutrality,  commerce, 
and  all  other  kinds;  but  in  order  to  give  or  withhold  ratification  of 
the  same,  the  approbation  of  the  general  congress  is  necessary. 

15.  To  receive  ministers  and  other  agents  of  foreign  powers. 

19.  To  ask  of  the  general  congress  the  prorogation  of  their  sessions 
for  thirty  working  days  or  less. 

17.  Convoke  extra  sessions  of  congress  when  he  thinks  it  necessary, 
and  two-thirds  of  the  members  present  of  the  council  of  government 
shall  agree  to  it. 

18.  Also  to  convoke  extra  sessions  of  congress,  when  two-thirds 
of  the  members  present  of  the  council  of  government  think  it  neces- 
sary. 

19.  To  see  that  prompt  and  perfect  justice  is  administered  by  the 
supreme  court  and  other  tribunals  of  the  Union,  and  that  their  decrees 
be  carried  into  effect,  according  to  law. 

20.  To  suspend  from  their  employments,  for  a  space  not  exceeding 
three  months,  and  deprive  of  not  more  than  half  their  salaries  for 
the  same  period,  all  persons  employed  by  the  Union,  who  violate  his 
orders  or  decrees,  and,  if  he  thinks  such  persons  should  be  tried,  to 
send  them  before  the  competent  tribunals. 

21.  To  approve  or  retain  decrees  of  councils,  pontificial  bulls,  let- 
ters, and  rescripts,  with  consent  of  the  general  congress,  consulting 
the  senate,  and,  in  the  recess,  the  council  of  government,  when  they 
treat  on  subjects  peculiar  to  the  administration,  and  the  supreme 
court,  when  on  subjects  of  litigation. 

Akt.  hi.  The  president, in  publishing  the  laws  and  decrees,  shall 
use  the  following  formula:  "The  President  of  the  United  Mexican 
States  makes  known  to  the  inhabitants  of  the  Republic,  that  the 
Greneral  Congress  has  decreed  as  follows:  [here  insert  the  text],'* 
Wherefore,  I  order  that  the  same  be  printed,  published,  and  circu- 
lated and  carried  into  effect. 

Art.  112.  The  restrictions  of  the  president's  powers  are  the  fol- 
lowing: 

1.  The  president  cannot  command  in  person  the  army  or  navy 
without  the  previous  consent  of  the  general  congress,  or,  in  its  recess, 
the  council  of  government,  by  a  vote  of  two-thirds  of  the  members 
present,  and  when  he  commands  them  with  such  permission,  the  vice 
president  shall  act  as  president. 

2.  The  president  cannot  deprive  any  one  of  his  liberty,  nor  impose 
any  punishment;  when  the  welfare  and  security  of  the  Union  re- 
quires, he  may,  however,  arrest  persons,  placing  them,  within  forty- 
eight  hours,  at  the  disposition  of  the  competent  tribunals. 

3.  The  President  cannot  occupy  the  property  of  any  individual 
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or  corporation,  nor  disturb  them  in  their  possession  or  use  of  the  same; 
and  if  in  any  case  it  should  be  necessary  for  some  object  of  ac- 
knowledged utility  to  take  the  property  of  an  individual  or  a  corpo- 
ration, it  cannot  be  done  without  previous  approbation  of  the  senate, 
and  in  the  recess, the  council  of  the  government,  always  indemnifying 
the  party  the  value  fixed  by  appraisers  chosen  by  himself  and  the 
government. 

4.  The  President  cannot  impede  elections  nor  the  other  acts  spoken 
of  in  the  38th  article. 

5.  Neither  the  President  nor  the  Vice  President  can  leai^  the 
republic  during  the  time  of  their  oflSce,  nor  for  a  year  afterwards. 

Section  Fifth. 
Of  the  Council  of  the  Government. 

Art.  113.  During  the  recess  of  Congress  there  shall  be  a  Council 
of  Government  composed  of  half  the  senate,  one  from  each  state. 

Abt.  114.  For  the  first  two  years  the  council  shall  be  composed  of 
those  first  elected  by  their  respective  legislatures,  and  in  the  sequel 
by  the  oldest. 

Art.  115.  The  Vice  President  shall  be  president  of  the  council, 
and  he  shall  appoint  according  to  his  own  regulation  a  president  pro 
tempore  to  discharge  his  functions  in  his  absence. 

Art.  116.  The  attributes  of  this  council  shall  be  as  follows: 

1.  To  watch  over  the  observance  of  the  constitution  and  the  con- 
stitutive act  and  general  laws,  keeping  a  record  of  all  incidents  re- 
lating to  this  subject. 

2.  To  make  such  observations  to  the  President  as  they  deem  useful 
to  the  accomplishment  of  the  constitution  and  laws  of  the  Union. 

3.  To  require,  of  their  own  accord,  or  at  the  request  of  the  Presi- 
dent, extra  sessions  of  Congress,  but  in  such  cases  two  thirds  of  the 
members  present  must  concur,  according  to  §§  17.  and  18.  of  art.  110. 

4.  Give  their  consent  for  using  the  local  militia,  according  to  §  9. 
of  art  lia 

5   Approve  of  the  appointments  mentioned  §  6.  of  art.  110. 

6.  Give  its  consent  in  the  case  of  art.  1 12.  §  I. 

7.  Appoint  two  individuals,  who  jointly  with  the  president  of  the 
supreme  court,  shall  exercise  provisionally  the  supreme  executive 
power,  according  to  art.  97. 

8.  To  receive  the  oath  of  art.  101,  from  the  individuals  of  the 
supreme  executive  power,  in  the  cases  mentioned  in  the  constitution. 

9.  To  five  their  opinion  in  consultations  with  the  President,  accord- 
ing to  §  21,  art.  110.  and  on  other  subjects  on  which  he  may  consult 
them. 
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Section  Sixth, 
Of  the  Business  of  Government. 

Art.  117.  For  the  despatch  of  the  business  of  government  of  the 
republic,  there  shall  be  appointed  such  a  number  of  secretaries  as 
Congress  may  establish  by  general  law. 

Art.  118.  All  the  regulations,  decrees  and  orders  of  the  President 
ought  to  be  signed  by  the  secretary  of  state  of  the  department  to 
which  it  belongs,  and  without  this  formality  they  are  not  to  be  obeyed. 

Art.  119.  The  secretaries  of  state  shall  be  responsible  for  all  acts 
of  the  President,  signed  by  them  contrary  to  the  constitution,  the  con- 
stitutive act,  general  laws,  and  the  constitutions  of  particular  states. 

Art.  120.  The  secretaries  of  state  shall  give  to  each  chamber,  as 
soon  as  it  opens,  an  account  of  the  situation  of  their  respective  de- 
partments. 

Art.  1 2 1 .  In  order  to  be  secretary  of  state,  one  must  be  born  a  Mex- 
ican citizen. 

Art.  122.  The  secretaries  of  state  shall  form  regulations  for  the  dis- 
tribution and  despatch  of  business  under  their  care,  which  shall  be 
submitted  by  government  to  Congress  for  their  approbation. 

TITLE  V. 

OF  THE  JUDICIAL.  POWER  OP  THE  UNIOK. 

Section  First, 

Of  the  Nature  and  Distribution  of  this  Power. 

Art.  123.  The  judicial  power  of  the  Union  shall  reside  in  a  su- 
preme court  of  justice,  and  in  circuit  and  district  courts. 

Section  Second. 

Of  the  Supreme  Court  of  Justice^  the  Election,  Duration  and 
Oaths  of  its  Members. 

Art.  124.  The  supreme  court  of  Justice  shall  be  composed  of  eleven 
ministers,  divided  into  three  chambers,  and  of  one  fiscal,  the  general 
Congress  having  power  to  increase  this  number  if  they  think  proper. 

Art.  125.  In  order  to  be  elected  member  of  the  supreme  court,  it'  is 
necessary  to  be  instructed  in  the  science  of  the  law,  in  the  opinion  of 
the  legislatures  of  the  states,  to  have  thirty-five  years  of  age,  be  a  natural 
bom  citizen  of  the  republic,  or  bom  in  some  part  of  America,  which 
prior  to  1810  belonged  to  Spain,  and  which  has  separated  from  it, 
provided  he  have  five  years  residence  within  the  republic. 

Art.  126.  The  individuals  composing  the- supreme  court  of  justice 
shall  hold  the  office  for  life,  unless  removed  according  to  law. 
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Art.  127.  The  election  of  the  members  of  the  supreme  court  shall 
take  place  on  the  same  day,  by  the  legislatures  of  the  state  by  an  abso- 
lute majority. 

Art.  128.  The  elections  concluded,  each  legislature  shall  send  to  the 
president  of  the  council  of  the  government  a  certified  list  of  the 
twelve  individuals  elected,  noticing  him  who  has  been  appointed 
Fiscal. 

Art.  129.  The  president  of  the  council  assoonashe  shall  have  re- 
ceived the  lists  of  at  least  three-fourths  of  the  legislatures,  shall  dispose 
of  them  in  the  manner  prescribed  by  the  regulations  of  the  coancil. 

Art.  1 30.  On  the  day  appointed  for  the  meeting  of  Cqngress,  the  said 
list  shall  be  opened  and  read,  in  the  presence  of  both  chambers,  after 
which  the  senators  shall  retire. 

Art.  131.  Immediately  the  chamber  of  deputies  shall  appoint  by  an 
absolute  majority  a  committee,  which  must  be  composed  of  one  deputy 
from  each  state,  whose  representatives  are  present,  to  which  the  lists 
must  be  sent,  in  order  to  verify  the  result,  after  which  the  chamber 
will  verify  the  election  and  count  the  votes. 

Art.  132.  The  individual  or  individuals  uniting  more  than  one  half 
of  the  votes  given  by  all  the  legislatures,  and  not  by  those  of  their  re- 
spective members,  shall  be  regarded  as  elected,  and  the  chamber  will 
80  declare  them. 

Art.  1 33.  If  those  uniting  a  majority  of  the  suffrages  spoken  of  in  the 
preceding  article  do  not  amount  to  twelve,  the  same  chamber  shall 
elect  successively  among  the  individuals  who  have  obtained  the  great- 
est number  of  votes  of  the  legislatures,  observing  in  relation  to  such 
election,  what  has  been  prescribed  in  the  first  seclion  of  tit  4th,  which 
treats  of  the  election  of  President  and  Vice-President. 

Art.  134.  If  a  senator  or  deputy  be  elected  minister  or  fiscal  of  the 
supreme  court,  he  will  prefer  such  election. 

Art.  135.  When  a  vacancy  occurs  in  the  supreme  court,  it  shall  be 
filled  agreeably  to  the  provisions  of  this  section,  information  having 
been  previously  given  to  the  governors  and  legislatures  of  the  states. 

Abt.  136.  The  members  of  the  supreme  court,  before  entering  into 
office,  shall  take  the  following  oath  before  the  president  of  the  republic; 
^  Ye  swear  by  God  our  Lord  to  conduct  yourselves  faithfully  and 
legally  in  the  discharge  of  the  duties  confided  to  you  by  the  nation, 
and  if  ye  act  thus  God  will  reward  you,  if  not,  punish  you." 

Section  Third, 

Of  the  Attributes  of  the  Supreme  Court. 

Art.  137.  The  following  are  the  attributes  of  the  supreme  court: 

1.  To  take  cognisance  of  disputes,  which  may  arise  between  the 

different  statesof  the  Union,  whenever  there  arises  litigation  in  relation 

to  the  same,  requiring  a  formal  decree,  and  that  arising  between  a 

state  and  one  or  more  of  its  inhabitants,  or  between  individuals  in 
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relation  to  lands,  under  concessions  from  dilferent  states,  without  pre- 
judice to  the  right  of  the  parties  to  claim  the  concession  from  the  par- 
ty  which  granted  it 

2.  To  decide  disputes  which  grow  out  of  contracts  and  transactions 
between  the  supreme  government  and  its  agents. 

3.  To  consult  upon  the  acceptance  or  refusal  of  papal  bulls,  letters 
and  rescripts,  granted  on  litigated  points. 

4.  Decide  on  the  competency  of  the  tribunals  of  the  Union,  and  on 
conflicting  jurisdictions  between  them  and  the  state  tribunals. 

5.  To  take  cognisance. 

First.  Of  accusations  against  the  president  and  vice-president  ac 
cording  to  arts.  38  and  39,  after  the  previous  declaration  of  art.  49. 

Secondly.  Of  criminal  prosecutions  of  the  deputies  and  senators 
indicated  in  art.  43,  after  the  declaration  spoken  of  in  art.  44. 

Thirdly,  Of  those  against  the  governors  of  the  states  in  the  cases 
mentioned  in  art.  38.  part  3d,  after  the  declaration  spoken  of  in  art  40. 

Fourthly.  Of  those  against  the  secretaries  of  state  agreeably  to  art 
38  and  40. 

Fifthly.  Of  the  civil  and  criminal  affairs  of  the  diplomatic  agents 
and  consuls  of  the  republic 

Sixthly.  Of  causes  in  admiralty,  prizes  by  land  and  water,  and  con- 
traband; of  crimes  committed  on  the  high  seas;  of  offences  against 
the  united  Mexican  nation;  of  the  officers  of  the  treasury  and  justice 
of  the  Union;  of  infractions  against  the  constitution  and  general  laws, 
according  to  the  dispositions  of  law. 

Art.  138.  It  shall  be  determined  by  law,  in  what  manner  the 
supreme  court  shall  take  cognisance  of  the  cause  mentioned  in  this 
section. 

Section  Fourth. 

Mode  of  judging  the  Members  of  the  Supreme  Court. 

'  Art.  139.  To  judge  the  members  of  the  supreme  court,  the  chamber 
of  deputies  shall  elect  every  two  years,  in  the  first  month  of  their  ordi- 
nary session,  and  voting  by  states,  twenty-four  individuals,  not  mem- 
bers of  congress,  and  possessing  the  qualifications  of  the  members  of 
the  supreme  court.  From  these  shall  be  chosen  by  lot  a  fiscal,  and 
a  number  of  judges  equal  to  the  first  chamber  of  the  court,  and  when 
it  is  necessary,  the  chamber  of  deputies,  and,  in  the  recess,  the  council 
of  government,  shall  elect  in  the  same  manner  the  other*chambers 
(saias). 

Section  Fifth. 

Of  the  Circuit  Courts. 

Art.  140.  The  circuit  court  of  a  judge  skilled  in  law  and  a  fiscal, 
both  named  by  the  supreme  executive  power  from  three  candid^es, 
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designated  by  the  supreme  court,  and  of  two  associates,  according 
to  law. 

Art.  141.  To  be  circuit  judge,  it  requires  to  be  a  citizen,  and  thirty- 
years  of  age. 

Art.  142.  To  these  courts  belong,  to  judge  causes  in  admiralty; 
captures  by  land  and  sea,  contraband;  crimes  committed  on  the  high 
seas;  offences  against  the  United  Slates  of  Mexico;  suits  against  con- 
suls, and  civil  causes  in  which  the  Union  is  interested  exceeding  five 
hundred  dollars  in  value.  A  special  law  shall  designate  the  number 
of  these  courts,  the  manner  and  form  in  which  they  ought  to  exercise 
their  powers:  they  are  under  the  inspection  of  the  supreme  court. 

Section  Sixth, 
Of  the  District  Judges. 

Art.  143.  The  United  Mexican  States  shall  be  divided  into  a  certain 
number  of  districts,  in  each  of  which  there  shall  be  a  judge  skilled  in 
law  {letrado)y  and  who  shall  take  cognisance,  without  appeal,  of  all 
causes  in  which  the  Union  is  interested,  and  whose  value  does  not 
exceed  five  hundred  dollars,  and  in  the  first  instance  of  all  causes 
which  belong  to  the  jurisdiction  of  the  circuit  courts. 

Art.  144.  To  be  judge  of  the  district  court,  it  is  necessary  to  be  a 
citizen  of  the  Union,  and  twenty-five  years  of  age.  The  president 
appoints  these  judges  from  three  candidates  named  by  the  supreme 
court 

Section  Seventh. 

General  Rules  for  Administration  of  Justice  in  the  States  and 
Territories  of  the  Union. 

Art.  145.  Each  state  shall  give  faith  and  credit  to  the  acts,  registers, 
and  proceedings  of  the  judges  and  other  authorities  of  the  other 
states,  and  congress  shall  establish  a  uniform  law  for  proving  such 
acts,  registers,  &c. 

Art.  146.  The  penalty  of  infamy  does  not  extend  beyond  the  person 
punished. 

Art.  147.  The  confiscation  of  goods  is  forever  abolished. 

Art.  148.  All  judgments  by  commission  and  retroactive  laws,  are 
forever  prohibited. 

Art.  M9.  No  authority  shall  ever  inflict  the  torture  under  any 
pretence. 

Art.  150.  No  one  can  be  confined  unless  there  be  half  proof  or 
indications  of  his  guilt. 

Art.  151.  No  one  shall  be  detained  on  indications  alone,  for  more 
than  sixty  hours. 

Art.  152.  No  authority  can  direct  the  seizure  and  registry  of  papers 
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and  effects  in  houses,  exdept  in  cases  and  in  the  form  expressly  pre- 
scribed by  law. 

Art.  153.  No  one  is  bound  to  accuse  himself  in  criminal  matters. 

AftT.  154.  The  military  and  ecclesiastic  remain  subject  to  the  same 
laws  and  tribunals  as  heretofore. 

Art.  155.  No  suit  can  be  instituted,  either  for  civil  or  criminal 
injury,  without  previous  demand  in  conciliation. 

Art.  156.  No  one  can  be  deprived  of  the  right  of  terminating  his 
differences  before  arbitrators  chosen  by  eaqh  party,  in  every  stage  of 
the  cause. 

TITLE  VI. 

OP  THE  STATES  OF  THE  FEDERATION. 

Section  First. 
0/the  Particular  Government  of  the  States. 

Art.  157.  The  government  of  each  state  shall  be  divided  into  three 
powers,  viz:  the  legislative,  executive,  and  judicial,  and  two  or  more 
of  these  can  never  be  united  in  the  same  person  or  corporation,  nor 
can  the  legislative  power  be  vested  in  a  single  individual. 

Art.  158.  The  legislative  power  of  each  state  resides  in  a  legislature, 
composed  of  the  number  of  individuals  determined  by  their  particular 
constitutions,  elected  by  the  people,  and  removable  at  the  time  and 
in  the  manner  they  may  prescribe. 

Art.  159.  The  person  or  persons  to  whom  the  states  confide  the 
executive  power  can  exercise  it  only  for  a  limited  time,  fixed  by  their 
constitutions. 

Art.  160.  The  judicial  power  in  each  state  shall  be  exercised  by  the 
tribunals  established  by  their  constitutions,  and  all  causes  as  well  civil 
as  criminal  which  originate  in  such  courts  must  be  therein  finally  dis- 
posed of. 

Section  Second. 
Of  the  Obligations  qfthe  States. 

Art.  161.  Each  state  is  bound; 

1.  To  organise  its  government  agreeably  to  the  constitution  and  the 
constitutive  act 

2.  To  publish  through  their  governors,  their  constitutions  and 
laws. 

3.  To  cause  the  constitution  and  general  laws  of  the  Union  to  be 
observed,  as  well  as  all  treaties  made  or  to  be  made  with  foreign 
powers. 

4.  To  protect  its  inhabitants  in  the  enjoyment  of  the  liberty  of  wri- 
ting, printing  and  publishing  their  political  ideas,  without  license,  or 
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previous  revision  or  approbation,  causing  however  the  laws  relative 
to  this  matter  to  be  duly  observed. 

5.  To  surrender  criminals  to  the  governments  of  other  states,  claim- 
ing them. 

6.  To  surrender  fugitives  from  other  states  to  the  persons  justly 
claiming  them  or  compel  them  in  some  other  mode  to  satisfy  the  party 
interested. 

7.  To  contribute  to  the  extinguishment  of  the  debts  acknowledged 
by  congress. 

8.  To  send  annually  to  each  of  the  chambers  of  congress  awcum- 
stantial  accoimt  of  the  receipts  and  expenditures  of  the  treasuries  in 
their  respective  districts,  with  the  origin  of  each,  the  state  of  agricul- 
ture, commerce  and  manufactures,  of  the  new  modes  of  industry 
which  might  be  usefully  introduced  and  protected,  as  well  as  the 
population  and  the  means  of  protecting  and  augmenting  the  same. 

9.  To  forward  to  the  chambers,  and  in  the  recess  to  the  council  of 
government,  and  the  executive  power,  a  copy  of  their  constitutions 
and  laws. 

Section  Third. 

The  Restrictions  of  the  Powers  of  the  States. 

Art.  162.  No  state  can, 

1.  Establish  tonnage  duties  nor  ports  of  entry  without  consent  of 
congress. 

2.  Impose  duties  on  imports  and  exports  without  consent  of  con- 
gress. 

3.  Have  a  standing  army  or  navy  without  the  consent  of  congress. 

4.  Engage  in  transactions  or  declare  war  with  foreign  powers,  re- 
sisting them  however  in  case  of  actual  invasion,  of  which  immediate 
notice  is  given  to  congress. 

5.  Enter  upon  any  transaction  with  other  states  of  the  Union,  with- 
out consent  of  congress,  or  its  subsequent  approval  if  it  has  reference 
to  boundaries. 

TITLE  VII. 
Only  Section. 

Of  the  Observance^  Interpretation,  and  Reform  of  the  Constitution 
and  Constitutive  Jict. 

Art.  163.  All  public  functionaries  without  exception,  before  enter- 
ing on  their  offices  must  take  an  oath  to  observe  the  constitution  and 
the  constitutive  act 

Art  164.  Congress  will  enact  laws  to  punish  those  violating  thecon- 
stitution. 

Vol.  L— 54 
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Art.  165.  Congress  alone  has  the  right  to  interpret  the  constitution 
in  doubtful  cases. 

Art.  166.  The  legislatures  of  the  states  may  make  observations  on 
the  different  provisions  of  the  constitution  and  constitutive  act,  but 
congress  shall  take  them  into  consideration  till  the  year  1830. 

Art.  1.67.  The  congress  of  the  present  year  will  select  such  observa- 
tions as  deserve  to  be  referred  to  the  next  congress,  which  must  be 
communicated  to  the  president  who  will  cause  them  to  be  published 
without  any  observations. 

Art.'168.  Next  congress  in  the  first  yearof  its  ordinary  session,  shall 
take  into  consideration  these  observations,  and  make  such  reforms  as 
it  thinks  necessary.  But  the  same  congress  cannot  propose  amend- 
ments and  ^ct  on  them. 

Art.  169.  The  reforms  and  additions  which  may  be  proposed  after 
1830,  shall  be  considered  by  congress  in  the  Sdyear  of  their  session,  and 
if  regarded  as  necessary  according  to  the  preceding  articles,  this  resolu- 
tion shall  be  published  for  the  consideration  of  the  next  congress. 

Art.  170.  To  reform  or  add  to  this  constitution  or  the  constitutive 
act,  all  the  rules  shall  also  be  observed,  which  are  required  for  the  for- 
mation of  laws  except  that  the  president  shall  not  have  the  right  to 
make  the  observations  of  art.  106. 

Art.  171.  Those  articles  of  this  constitution  and  of  the  constitutive 
act  which  establish  the  libertyandindependenceof  the  Mexican  nation, 
its  religion,  form  of  government,  liberty  of  the  press  and  the  division 
of  the  supreme  powers  of  the  Union  and  of  the  states  can  never  be 
ohanged. 

Given  in  Mexico  on  the  4th  of  October  in  the  year  of  our  Lord 
1824,  in  the  4th  year  of  the  Independence,  3d  of  Liberty  and  2d  of 
the  confederation. 

(Signed)  LORENZO  DE  ZAVALA,  President,  &c 


TITLE  XI. 

DECREES  AND  ORDERS  OF  THE  CORTES  OF  SPAIN,  CONSIDERED  AS 
BEING  IN  FORCE  IN  THE  REPUBLIC  OF  THE  UNITED  STATES  OF 
MEXICO. 

Decree  of  the  I2th  March^  1811.' 

Various  Measures  for  the  Encouragement  of  •Agriculture  and 
Industry  in  America. 

One  of  the  principal  cares,  which  occupies  the  attention  of  the 
general  and  extraordinary  Cortes,  being  to  furnish  the  inhabitants  of 
the  extensive  provinces  in  America  all  the  means  necessary  to  promote 
and  secure  their  real  happiness,  and  being  persuaded  of  the  justice 
and  utility  of  those  proposed  by  the  council  of  the  regency  upon  the 
representations  made  by  the  Right  Rev.  Bishop  of  Valladolid  do 
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Michoacan,  of  the  30th  May,  1810,  with  the  interesting  object  of  en- 
couraging, in  those  countries,  the  advancement  and  improvement  of 
agriculture  and  industry,  and  to  diminish,  as  far  as  practicable,  the 
impediments  and  obstructions  which  at  present  retard  their  progress 
to  the  great  injury  of  the  state;  they  therefore  decree: 

1.  That  the  tax  upon  stores  known  by  the  name  of  puiperias  be 
abolished.  2.  That  it  is  permitted  freely  to  make  and  to  sell  spirits 
of  mezcal  {aguardiente  mezcal)  in  the  viceroyalty  of  Mexico. 
3.  That  six  dollars  in  specie  are  ta  be  paid  on  each  barrel  of  said 
mezcal  spirits,  and  that  a  reduction  of  two  specie  dollars  be  allowed 
on  the  tax  imposed  on  each  barrel  of  rum.  4.  That  the  increase  of 
two  reals  lately  imposed  on  each  pound  of  tobacco  remains  in  fofce, 
as  well  as  that  of  two  per  cent  over  and  above  the  six  per  cent  col- 
lected as  excise  duty,  as  well  as  the  application  of  these  duties  to  the 
payment  of  principal  and  interest  of  the  loan  of  twenty  millions  of 
dollars  opened  in  New  Spain.  5.  That  in  order  to  fill  up  this  loan 
the  more  rapidly,  it  is  permitted,  out  of  the  common  funds  belonging 
to  the  Indians,  to  invest  so  much  in  this  loan  at  interest  as  the  com- 
munities have  the  control  of  and  may  be  willing  voluntarily  to  con- 
tribute in  the  different  towns,  villages,  and  communities  of  that 
kingdom.  6.  That  the  viceroy  of  New  Spain,  afler  consulting  the 
fiscals  and  a  {junta)  board  composed  of  the  archbishop,  regent,  in- 
tendant,  the  contador  mayor,  the  contador  of  tributes,  a  royal  officer, 
the  senior  regidor,  the  procurator,  syndic,  and  a  good  man  elected  by 
the  {ayuntamiento)  common  council  of  Mexico,  will  examine  and 
reduce  to  its  just  value  the  duty  to  be  in  future  paid  on  pulque,  and 
cause  the  same  to  be  carried  into  effect,  rendering  however  account 
to  his  Majesty,  through  the  council  of  the  regency,  for  his  sovereign 
sanction. 

Decree  of  the  ISth  March,  1811. 

Indians  and  Castes  exempted  from  Tribute:  Distribution  of  Lands 
to  the  former  ^prohibition  to  the  Justices  to  traffic  in  such  Lands. 

The  general  and  extraordinary  Cortes  having  carefully  examined 
the  decree  published  by  the  former  council  of  the  regency,  in  the 
royal  island  of  Leon,  of  the  20th  of  May  of  the  year  1810  last  past, 
and  the  proclamation  for  its  execution  ordered  to  be  published  in 
Mexico  by  the  viceroy  of  New  Spain,  Don  Francisco  Xavier  Ve- 
negas,  of  the  5th  October  of  the  same  year;  and  at  the  same  time 
that  they  have  thought  proper  to  approve  the  exemption  from  tribute, 
granted  in  the  aforesaid  decree,  to  the  Indians,  with  the  extension 
declared  by  the  aforesaid  viceroy  in  the  above  mentioned  procla- 
mation in  favor  of  the  castes  of  mulattoes,  negroes  and  others,  who 
have  remained,  and  do  remain  faithful  to  the  sacred  cause  of  the 
country  in  the  district  of  that  viceroyalty;  decree: 

1.  That  the  aforesaid  favor  of  exemption  from  tribute  shall  be 
extended  to  the  Indians  and  other  castes  in  tlie  other  provinces  ot 
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America.  2d.  That  the  favor  of  the  distribution  of  lands  in  the 
villages  of  the  Indians  does  not  extend  to  the  castes.  3.  That  the 
greatest  rigor  be  observed  in  executing  the  royal  orders  and  dispo- 
sitions which  prohibit  the  justices  from  continuing  the  abuse  of  trading 
within  their  respective  jurisdictions  under  the  specious  pretext  of  dis- 
tributions. 

Decree  of  the  22d  of  J9pril,  1811. 

Of  the  free  Incorporation  of  Lawyers  in  their  Colleges. 

The  general  and  extraordinary  Cortes,  after  the  most  careful 
examination  and  deliberation,  decree:  That  the  colleges  of  lawyers 
shall  subsist  without  limiting  the  number  of  individuals  composing 
them,  and  that  the  admission  and  incorporation  into  them  shall  be 
free  to  all  lawyers  who  may  desire  it,  for  which  purpose  the  Cortes 
abrogate  all  general  or  particular  Jaws,  orders  or  dispositions  promul- 
gated for  the  purpose  of  fixing  and  reducing  the  number  of  lawyers 
in  each  and  every  college  of  the  nation. 

Decree  of  the  22d  of  Jjprily  1811. 

Molition  of  the  Torture^  and  Compulsions,  and  Prohibition  of 
other  Painful  Practices. 

The  general  and  extraordinary  Cortes  with  absolute  unanimity, 
and  in  conformity  to  the  wishes  of  all,  decree: 

That  the  torture  is  forever  abolished  throughout  the  dominions  of 
the  Spanish  monarchy,  as  well  as  the  practice  introduced  of  molestmg 
and  afflicting  criminals  with  what  are  illegaUy  and  abusively  called 
coercions  (apremios);  and  also  handcuffs,  shackles  and  extraordinary 
calabosos,  and  all  other  unusual  punishments,  whatever  may  be  their 
character  and  use,  and  no  judge,  tribunal  or  jurisdiction,  whatever 
may  be  its  privileges,  can  cause  the  torture  to  be  inflicted,  nor  use  the 
before  enumerated  oppressive  punishments,  without  incurring  the 
responsibility  and  punishment  of  removal  from  office  of  the  judges 
who  may  order  such  infliction,  immediately  to  be  carried  into  effect; 
and  this  offence  may  be  prosecuted  before  every  tribunal,  for  which 
purpose  all  ordinances,  laws,  orders  and  dispositions,  contrary  hereto^ 
are  abrogated. 

Decree  of  the  I4th  of  July,  1811. 

It  being  necessary  that  absolute  subordination  should  be  established 
among  all  classes  of  the  monarchy,  this  being  the  only  means  of 
giving  a  uniform  movement  and  direction  to  the  machine  of  state, 
to  direct  to  one  end  the  efforts  of  all,  the  general  and  extraordinary 
Cortes  therefore  decree: 

1.  Every  general,  junta,  audiencia  and  every  other  superior  whose 
duty  it  is  to  execute  the  orders  of  the  government,  shall  be  responsible 
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for  the  execution  of  the  same,  and  be  deprived  of  their  respective 
employments,  if  by  culpable  omission,  negligence  or  neglect,  of 
immediately  inflicting  punishment  for  disobedience,  they  have  caused 
such  orders  to  be  neglected. 

2.  The  justices  or  inferior  authorities,  whose  more  immediate  duty 
it  is  to  execute  the  law  or  order,  will  incur  the  same  penalty  as  if 
they  had  disobeyed  the  same,  if  they  omit  to  employ  all  the  means 
allowed  by  law  to  carry  the  same  into  efiect. 

3;  The, Council  of  the  Regency  will  watch  zealously  over  the 
execution  of  the  laws,  ordinances  and  decrees,  requiring  a  strict 
responsibility  from  the  authorities  charged  with  their  execution^  and 
punishing  them  irremissibly  in  case  of  neglect,  and  the  Cortes  require, 
that  on  no  account,  shall  the  Council  of  the  Regency  repeat  the  orders 
once  given,  without  previously  inflicting  the  merited  punishment  on 
all  and  every  person  who  has  rendered  himself  in  any  manner  culpa- 
ble of  retarding  its  accomplishment. 

Decree  of  the  6ih  of  Jlvgusiy  1811. 

J n  corporal  ton  of  the  Seigneurial  Jurisdictions  of  the  -Nation^ 
Jibolition  of  Privileges:  that  no  one  can  call  himsff  the  lord 
of  vassals  or  exercise  Jurisdiction  as  such. 

The  general  and  extraordinary  Cortes,  desirous  of  removing  the 
obstacles  which  may  impede  a  good  administration,  and  the  augmen- 
tation of  the  population  and  prosperity  of  the  Spanish  monarchy, 
decree  as  follows: 

1.  That  from  the  present  moment  all  seigneurial  jurisdictions,  of 
whatever  class  or  condition,  remain  incorporated  with  the  nation. 

2.  That  justices  and  other  public  functionaries  shall  immediately 
be  appointed  therein  in  the  same  manner  as  is  practised  in  the  royal 
towns. 

3.  The  corregidors,  alcaldes,  mayors,  and  other  functionaries,  com- 
prehended in  the  preceding  article,  shall  cease  to  exist  from  the 
publication  of  this  decree,  except,  however,  the  common  councils 
{ayuntamientos)y  and  ordinary  alcaldes,  who  shall  remain  in  office 
unto  the  end  of  the  year. 

4.  The  titles  of  vassal  and  vassalage  are  abolished,  and  also  the 
grants,  as  well  real  as  personal,  which  have  taken  their  origin  from 
this  title  of  jurisdiction,  except  those  proceeding  from  voluntary  con- 
tracts in  the  free  exercise  of  the  sacred  use  of  property. 

5.  The  territorial  and  feudal  seignories  remam  from  the  present 
moment  in  the  same  class  as  the  other  rights  of  individual  property, 
if  they  be  not  of  the  nature  of  those  who  are  incorporated  with  the 
national  property,  or  those  in  which  the  conditions,  on  which  they 
were  granted,  have  been  complied  with,  as  it  results  from  the  title  by 
which  they  were  acquired. 

6.  In  the  same  manner  all  contracts,  agreements  and  conventions 
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which  may  have  been  made,  in  consideration  of  advantages,  rents  or 
annuities  of  land  or  others  of  this  kind,  entered  into  between  the  so 
called  lords,  and  their  vassals  ought  in  future  to  be  considered  as 
contracts  made  between  private  individuals. 

7.  All  so  called  privative,  prohibitive  and  exclusive  privileges,  which 
owe  their  origin  to  seigneurial  rights,  such  as  the  chase,  £ishing,  fur- 
naces, mills,  water  privileges,  as  well  as  those  of  the  forest,  and  others 
remain  free  to  the  towns;  to  be  used  in  conformity  to  the  conmion 
law,  and  the  municipal  regulations  established  in  each  town,  without 
however  depriving  the  lords  of  the  use  which  as  individuals,  they 
may  be  entitled  to  make  of  furnaces,  mills  and  other  rural  property 
of  this  kind,  nor  of  water  privileges,  pastures  and  other  property  held 
in  common,  to  which  in  the  same  capacity  they  may  be  entitled  by 
the  right  of  vicinage. 

8.  Those  who  have  obtained  the  aforesaid  privileges  by  an  onerous 
title,  shall  have  the  capital  which  it  appears,  according  to  the  title  of 
acquisition,  that  they  have  paid,  restored  to  them;  and  those  who 
possess  them  as  rewards  for  great  and  acknowledged  services,  shall 
be  indemnified  in  some  other  manner. 

9»  Those  who  think  themselves  entitled  to  the  right  of  indemnity, 
spoken  of  in  the  preceding  article,  will  present  the  titles  by  which 
they  acquired  their  property  to  the  chanceries,  and  audiences  of  the 
territories  wherein  said  property  is  situated,  in  which,  for  the  future, 
actions  of  this  nature  ought  to  be  brought,  examined  and  terminated 
in  the  two  tribunals  of  view  and  review,  and  with  the  preference 
which  their  importance  demands,  saving  and  excepting  such  cases, 
which  may  be  entitled  to  the  extraordinary  proceedings  provided  by 
law;  the  declarations  of  this  decree  being  in  all  respects  subordinate 
to  the  laws,  which  by  their  tenor  are  not  expressly  abrogated. 

10.  As  to  the  indemnity  which  ought  to  be  granted  to  the  possessors 
of  the  aforesaid  exclusive  privileges,  in  order  to  reward  them  for  their 
great  and  acknowledged  services,  it  must  be  preceded  by  a  justifica- 
tion of  this  quality,  before  the  competent  territorial  tribunal,  which 
will  consult  with  the  government,  after  having  forwarded  the  original 
record  of  its  proceedings,  which  will  indicate  what  is  to  be  done  after 
consulting  with  the  Cortes  on  the  subject. 

11.  The  nation  will  advance  the  capital  proved  to  have  been  dis- 
bursed by  the  title  of  acquisition,  or  will  acknowledge  the  same  as  due 
and  furnish  the  requisite  obligation  for  its  payment,  allowing  in  all 
cases  three  per  centum  interest,  on  the  same  from  the  publication  of 
this  decree,  to  the  redemption  of  the  aforesaid  capital. 

12.  In  whatever  time  the  possessors  may  present  their  titles,  they 
shall  be  heard,  and  the  nation  remains  responsible  for  the  discharge 
of  the  obligations,  spoken  of  in  the  preceding  article. 

1 3.  No  demand  or  contestation  will  be  admitted,  which  shall  impede 
the  punctual  accomplishment,  and  prompt  execution  of  all  that  has 
been  ordered  in  the  preceding  articles,  and  all  suits  now  pending 
must  be  stayed,  so  as  to  carry  into  immediate  efiiect  what  is  herein 
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ordered,  according  to  the  literal  tenor  of  this  decree,  which  furnishes 
the  rule  which  ought  to  govern  in  future  decisions,  and  if  any  doubts 
should  arise  as  to  its  meaning  and  true  sense,  the  tribunals  must  ab- 
stain from  the  interpretation  and  solution  of  the  same,  and  they  must 
consult  his  majesty  through  the  medium  of  the  Council  of  the  Regency, 
after  having  forwarded  the  original  record  of  the  proceedings  in  the 
cause. 

14.  In  future  no  one  shall  be  entitled  to  call  himself  lord  of  vassals, 
or  to  exercise  jurisdiction,  appoint  judges,  nor  to  use  the  privileges 
and  rights  comprehended  in  this  decree,  and  he  who  shall  do  so  not- 
withstanding what  is  above  prescribed,  shall  lose  all  right  of  indem- 
nity in  the  cases  already  indicated. 

Decree  of  the  11 /A  November y  1811. 

Of  the  Responsibility  as  to  the  Observance  of  the  Decrees  of  the 
National  Congress. 

The  general  and  extraordinary  Cortes,  desirous  of  rendering  effec- 
tive the  responsibility  of  all  persons  having  public  employments,  with- 
reference,  and  in  conformity  to  what  is  provided  in  the  decree  of  the 
14th  July  last,  and  to  the  end  to  secure  by  this  means,  the  punctual 
observance  of  its  sovereign  resolutions,  decrees  that  every  public 
officer,  civil  or  military,  who  on  the  third  day  after  the  reception  of  a 
law,  or  decree  of  the  national  congress,  shall  delay  to  execute  the 
same  in  so  far  as  it  respects  him,  shall  remain  by  such  act  deprived 
of  his  office,  and  the  Council  of  the  Regency  is  required  to  proceed 
immediately  to  appoint  another  person  in  his  place,  without  prejudice 
to  the  right  of  proceeding  afterwards,  in  the  premises  in  conformity 
to  law.  Judges  and  magistrates  who  shall  offend  against  the  fore- 
going provision,  become  subject  to  the  application  of  the  2d  article, 
third  chapter  of  the  provisional  regulations  for  the  Council  of  the 
Regency,  which  considers  them  suspended,  for  just  cause,  from  their 
respective  employments,  and  shall  forthwith  order  suit  to  be  instituted 
against  them,  according  to  the  dispositions  of  the  foregoing  article,  of 
the  aforesaid  regulation  The  secretaries  of  state  will  attend  to  the 
punctual  execution  of  this  decree,  under  the  penalty  of  being  removed 
from  their  offices,  in  case  of  neglect 

Decree  of  the  18/A  January ^  1812. 

Of  Employments  which  cannot  be  filed  by  Substitutes. 

The  general  and  extraordinary  Cortes,  desirous  of  putting  an  end 
to  the  injuries  which  result  to  the  public  administration  of  the  affairs 
of  the  state,  by  the  abuse  which  has  introduced  itself,  of  employing 
substitutes  in  the  discharge  of  certain  offices  which  ought  to  be  ful- 
filled by  the  owners  thereof,  decree: 


416  Decrees  and  Ordtra  [Book  IV. 

1.  That  no  employment  or  office,  requiring  the  personal  atten- 
dance of  the  person  employed  therein,  can  be  supptied  by  sub- 
stitute. 

i.  The  public  officer  appointed  to  a  different  office  than  that 
which  he  holds,  and  which  requires  his  personal  attendance  incom- 
patible with  the  proper  discharge  of  the  duties  of  that  which  he  held 
previously,  will  elect,  in  the  space  of  eight  days,  between  the  two 
employments,  and  choose  which  of  them  he  will  resign,  observing  in 
it  what  has  been  prescribed  by  the  Cortes. 

3.  If  the  officer  be  appointed  temporarily  to  fill  some  public 
employment,  he  may  appoint  a  substitute  to  discharge  the  functions 
of  his  office  for  the  time  that  such  temporary  employment  con- 
tinues. 

4.  The  same  may  be  done  when,  on  account  of  sickness  or 
some  just  cause  of  absence,  the  public  officer  is  unable  to  discharge 
the  duties  of  his  office  for  some  short  time. 

Decree  of  the  23rf  of  May^  1812. 

Formation  of  the  Constitutional  Jlyuntamientos. 

The  general  and  extraordinary  Cortes,  convinced  that  it  is  equally 
important  to  the  welfare  and  tranquillity  of  families,  and  the  pros- 
perity of  the  nation,  that  common  councils  (ayuntamientos)  be  es- 
tablished as  soon  as  practicable  in  such  towns  where  it  is  proper 
that  they  should  be  instituted,  and  which  have  not  hitherto  enjoyed 
the  benefit  thereof,  as  well  as  to  avoid  the  doubts,  which  might  arise 
in  the  execution  of  what  has  been  prescribed  on  this  subject  in  the 
constitution,  and  to  establish  a  uniform  rule  for  the  appointment, 
form  of  election,  and  the  number  of  its  members,  decree  as  follows: 

1.  Every  town  which  has  no  common  council,  and  the  popula- 
tion of  which  does  not  amount  to  one  thousand  souls,  and  which, 
on  account  of  the  peculiar  condition  of  its  agriculture,  industry,  or 
population  requires  a  common  council,  will  make  the  same  known  to 
the  deputation  of  the  province,  in  order  that  by  virtue  of  this  infor- 
mation they  may  apply  to  the  government  for  the  requisite  per- 
mission. 

2.  Towns  which  find  themselves  in  this  situation,  shall  be  united 
to  the  councils  to  which  they  have  hitherto  belonged,  as  long  as  the 
improvement  of  their  political  condition  shall  not  require  other 
measures,  uniting  those  newly  formed  to  those  nearest  them  in  their 
province,  or  to  those  which  have  lost  their  jurisdiction  for  want  of 
population. 

3.  By  virtue  of  the  provision  of  the  3 1 2th  article  of  the  constitution, 
the  functions  of  the  regidores  and  other  perpetual  officers  of  tlie 
common  councils,  cease  as  soon  as  the  constitution  and  this  decree 
shall  have  been  received  in  each  town,  and  they  shall  be  elected 
according  to  an  absolute  plurality  of  votes  as  prescribed  in  the  313th 
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and  314th  articles  of  the  constitution,  as  well  in  those  towns  where 
all  have  the  quality  of  being  perpetual,  as  in  those  where  sotne  only 
enjoy  this  privilege;  for  the  information  of  those  towns  wherein  the 
election  may  be  carried  into  effect  four  months  before  the  expiration 
of  the  year,  it  is  ordered  that  said  election  be  renewed  at  the  end  of 
the  month  of  December  of  the  same  year,  as  to  one  half,  those  to  go 
out  who  were  last  elected;  but  in  those  towns  wherein  the  elections 
take  place  when  less  than  four  months  are  required  to  terminate  the 
year,  those  elected  will  continue  in  their  employment  until  the  end  of 
the  next  year,  when  one  half  of  them  will  cease  to  hold  their  offices. 

4.  As  it  cannot  fail  to  be  proper  that  there  should  exist  between  the 
government  of  the  towns  and  its  inhabitants,  such  proportion  as  is 
compatible  with  good  order  and  its  better  administration,  there  shall 
be  one  alcalde,  two  regidors,  and  one  procurator  syndic  in  all  towns 
which  do  not  have  more  than  two  hundred  inhabitants;  one  alcalde, 
four  regidors  and  one  procurator  in  those,  the  population  of  which 
exceeds  two  hundred  but  does  not  exceed  five  hundred  inhabitants; 
one  alcalde,  six  regidors,  and  one  procurator  in  those  which  possess 
five  hundred,  but  the  population  of  which  does  not  amount  to  one 
thousand  inhabitants.  Two  alcaldes,  eight  regidors,  and  two  pro- 
curator syndics  in  towns  having  from  one  thousand  to  four  thousand 
inhabitants,  and  the  number  of  regidors  will  be  augmented  to  twelve 
in  those  towns  which  have  more  than  four  thousand  inhabitants. 

5.  In  the  capitals  of  the  provinces  there  must  be  at  least  twelve 
regidors,  and  should  they  possess  more  than  ten  thousand  inhabitants^ 
their  number  will  be  sixteen. 

6.  In  following  out  these  principles  in  making  the  elections  to  fill 
these  offices,  it  is  ordered  that  the  election  take  place  on  some  day  of 
festival  in  the  month  of  December,  by  the  inhabitants  who  are  in  the 
exercise  of  the  rights  of  citizenship,  of  nine  electors,  in  the  towns 
which  have  less  than  one  thousand  inhabitants,  of  sixteen  in  those 
having  more  than  one  thousand  and  less  than  five  thousand  inhabit- 
ants, and  of  twenty-five  electors  in  those  towns  having  a  greater 
number  of  inhabitants. 

7.  This  election  being  completed,  there  shall  be  formed  on  another 
day  of  festival  in  the  month  of  December,  the  board  of  electors  pre- 
sided by  the  political  chief,  if  there  be  any,  and  if  not,  by  the  oldest 
of  the  alcaldes,  and  in  the  absence  of  the  alcalde  by  the  oldest  re- 
gidor,  in  order  to  deliberate  on  the  persons  most  suitable  for  the 
government  of  the  town,  and  they  cannot  adjourn  without  having 
completed  the  election,  which  must  be  transcribed  in  a  book  kept  for 
this  purpose,  and  signed  by  the  president  and  the  secretary,  who  shall 
be  likewise  secretary  of  the  council,  and  said  election  shall  be  imme- 
diately published. 

8.  In  order  to  facilitate  the  appointment  of  the  electors,  especially 
where  the  population  is  numerous,  or  where  the  divisions  or  distances 
of  the  towns  or  parishes,  which  must  unite  in  order  to  form  their 
council,  might  create  difficulties  or  delays;  boards  are  to  be  formed  in 
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each  parish  composed  of  all  the  inhabitants  domiciliated  therein,  which 
must  be  previously  convoked,  and  must  be  presided  by  the  political 
chief,  alcalde  or  regidor,  and  each  one  of  them  must  elect  the  number 
of  electors  to  which  it  is  entitled,  in  the  proportion  which  its  popula- 
tion bears  to  the  total  population,  and  the  act  of  the  election  must 
be  transcribed  in  a  book  kept  for  this  purpose,  and  be  signed  by  the 
president  and  the  secretary,  which  the  board  may  appoint. 

9.  A  parish  board  cannot  be  held  in  towns  not  having  fiAy  in- 
habitants, and  those  being  in  this  predicament  must  unite  among 
themselves,  or  with  such  as  are  nearest;  but  all  such  towns  as  have 
hitherto  enjoyed  the  privilege  of  nominating  electors  for  the  appoint- 
ment of  justices,  councils  or  deputies  in  common,  shall  retain  this 
privilege. 

10.  If,  notwithstanding  what  has  been  provided  in  the  preceding 
article,  there  should  still  be  a  greater  number  of  parishes  than  there 
are  electors,  still  an  elector  is  to  be  nominated  by  each  parish. 

11.  If  the  number  of  parishes  should  be  less  than  the  number  of 
electors,  each  parish  will  elect  one,  two,  or  more,  until  it  has  com- 
pleted the  requisite  number;  but  if  an  elector  were  yet  wanting,  he 
must  be  appointed  by  the  parish  having  the  largest  population;  and 
if  another  be  still  wanting,  he  must  be  elected  by  the  parish  having 
the  next  largest  population,  and  so  successively. 

12.  Inasmuch  as  it  may  happen,  that  there  exist  in  the  ultra- 
marine provinces  some  towns,  which,  owing  to  peculiar  circum- 
stances, ought  to  have  common  councils  for  their  better  government, 
but  whose  inhabitants  are  not  in  the  enjoyment  of  the  rights  of  citi- 
zens, they  have  nevertheless  the  right  to  elect,  among  themselves, 
the  officers  of  their  councils,  in  conformity  to  the  rules  herein  pre- 
scribed for  other  towns. 

13.  The  common  councils  will  not  in  future  have  any  permanent 
assessors,  with  fixed  salaries. 

Decree  of  the  lOM  Jult/y  1812. 

Rules  for  ihe  Fonnaiion  of  ConstituttonalJlyuntamientos. 

The  general  and  extraordinary  Cortes,  desirous  of  avoiding,  in  all 
the  towns  of  the  monarchy,  the  doubts  which  have  been  referral  to 
them  by  the  governor  of  the  island  of  Leon,  in  relation  to  their 
decree  of  the  2dd  of  May  last  past,  as  well  as  all  other  doubts  which 
might  arise  in  the  construction  of  said  law,  decree: 

1.  That,  in  order  to  carry  into  eflfect  the  formation  of  the  councils 
in  the  mode  and  manner  prescribed  by  the  3d  article  of  the  decree  of 
the  23d  of  May  last,  the  functions  shall  cease  to  exist  from  this 
moment,  not  only  of  the  perpetual  regidor8,but  of  all  the  individuals 
actually  composing  the  said  bodies  or  institutions,  reserving  to  them 
the  faculty  of  election  to  charges  in  the  new  councils. 
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2.  In  order  to  ba  eligible  to  the  oflSce  of  secretary  of  the  ayunta- 
miento,  it  is  not  necessary  to  be  notary  public. 

3.  The  boards  of  health  shall  continue  to  discharge  the  same 
functions,  which  they  have  hitherto  fulfilled,  until  the  regency  of  the 
kingdom,  after  examining  the  powers  granted  by  the  constitution  to 
the  common  councils,  shall  adopt  and  reduce  to  order,  through  the 
ministry  of  the  government,  a  plan,  which  ought  to  govern  in  this 
particular,  and  said  plan  has  been  adopted  by  the  Cortes. 

Decree  of  the  9th  OctoberylSl2. 

Chapter  Third. 

Of  the  Constitutional  .Alcaldes  in  the  Towns. 

Art.  1.  Inasmuch  as  the  alcaldes  of  towns  exercise  in  them  the 
office  of  amicable  compounders,  every  person  who  wishes  to  attack 
another  before  the  district  judge,  either  on  account  of  some  civil 
wrong,  or  some  tort,  must  present  himself  before  the. competent 
alcalde,  who,  with  two  good  men  (hombres  buenos)  appointed,  one 
by  each  of  the  contending  parties,  shall  hear  both  parties,  and  take 
into  consideration  the  reasons  they  allege,  and,  after  hearing  the 
opinions  of  the  two  associates,  shall  give,  within  eight  days  at  most, 
his  conciliating  decision,  calculated,  in  his  opinion,  to  terminate  the 
litigation  without  going  any  farther.  This  decision  will,  in  effect, 
terminate  the  dispute,  if  the  parties  acquiesce  in  the  decision,  which 
must  be  inscribed  upon  a  book,  which  the  alcalde  must  keep,  bearing 
the  title  of  Decisions  qf  Conciliation^  signed  by  the  said  alcalde, 
the  good  men,  and  the  parties,  if  they  know  how  to  write,  and  cer- 
tificates of  the  same  are  to  be  given  to  such  as  may  desire  the  same. 

Art.  2.  If  the  parties  do  not  conform  to  this  decree,  it  must  also 
be  inscribed  in  the  same  book,  and  the  alcalde  shall  give  a  certificate 
to  the  party  requiring  it,  that  he  has  brought  an  action  of  concilia- 
tion, and  that  the  parties  interested  have  not  assented  thereto. 

Art.  3.  When  some  person,  residing  in  another  town,  is  cited 
before  the  competent  alcalde  of  conciliation,  the  alcalde  must  cause 
him  to  be  cited,  by  means  of  the  judge  of  his  residence,  that  he  may 
appear,  either  personally,  or  by  attorney  with  competent  powers, 
within  a  sufficient  period  of  time,  which  must  be  prescribed;  and  if 
he  should  not  appear,  the  plaintiff  will  be  entitled  to  a  certificate,' 
specifying,  that  he  has  made  a  demand  in  conciliation,  which  has 
fiiiled,  because  the  defendant  has  neglected  to  appear. 

Art.  4.  If  the  demand  in  conciliation  has  reference  to  the  eff^ts  of 
a  debtor  about  to  remove  the  same;  or  to  prevent  the  construction  of 
some  new  work,  or  other  things  of  like  urgency,  and  the  plaintiff  re- 
quires the  alcalde  to  take  provisional  measures  in  order  to  avoid  the 
injury  which  might  arise  from  delay:  the  alcalde  shall  do  so  immedi- 
ately, and  forthwith  proceed  with  the  conciliation. 
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Art.  5.  The  alcaldes  will  moreover  take  cognisance  in  their  respec-  * 
live  townsofallcivil  suits  wherein  the  sums  incontroversy  do  not  exceed 
filty  reals  vellon  in  the  Peninsula  and  the  adjacent  islands,  and  one 
hundred  silver  dollars  in  the  ultramarine  provinces;  and  in  criminal 
cases  of  slight  faults  and  injuries  which  only  require  reprimand  or 
light  correction/the  proceedings  in  both  cases  being  verbal.  For  this 
purpose,  the  alcaldes,  as  well  in  civil  as  in  triminal  matters,  will  asso- 
ciate good  men,  as  before  mentioned,  chosen  by  each  of  the  contend- 
ing parties,  and  after  hearing  the  plaintiff  and  defendant,  and  taking 
the  opinion  of  the  associates,  shall  give  such  a  decision  before  the 
notary  as  they  may  deem  just,  and  from  such  an  opinion  the  parties 
cannot  appeal,  nor  does  it  require  any  other  formality  than  to  inscribe 
it,  together  with  a  succinct  exposition  of  the  proceedings,  in  the  book 
which  is  required  to  be  kept  for  verbal  judgments  and  to  have  it  sub- 
scribed by  the  alcalde  the  good  men  and  the  notary. 

Art.  6.  The  alcaldes  of  towns  shall  likewise  take  cognisance  of  all 
judicial  proceedings  in  civil  suits  until  litigation  arise  among  the  parties 
thereto,  in  which  event,  they  shall  transfer  them  to  the  district  judge. 

Art.  7.  They  may  all  take  cognisance,  at  the  request  of  the  parlies, 
of  such  proceedings  as  are  htigated,  when  they  are  very  urgent,  as  the 
preparation  of  an  inventory,  the  quieting  of  possession,  or  others  of 
a  like  nature,  referring  the  matter  to  the  judge,  as  soon  as  the  object 
of  their  intervention  has  been  accomplished. 

Art.  8.  The  alcaldes,  when  a  crime  has  been  committed  in  their 
towns,  or  some  delinquent  has  been  discovered,  ought  to  proceed  ^orry^- 
cio  or  at  the  request  of  a  party,  to  institute  the  first  proceedings  of  the 
inquest  (Sumaria)  and  cause  the  criminals  to  be  apprehended,  in  every 
cause  where  an  offence  has  been  committed  which  according  to  law 
deserves  corporal  punishment,  or  when  the  offender  has  been  found 
flagrante  delicto\  but  in  such  cases,  they  shall  immediately  transfer 
to  the  district  judge  the  proceedings  by  them  had;  and  place  the  crimi- 
nals at  his  disposal. 

Art.  9.  The  alcaldes  of  towns  in  which  the  district  judge  resides 
may,  and  ought  to  make  all  the  preparatory  proceedings  spoken  of  in 
the  preceding  article,  and  give  idamediate  notice  of  the  same  to  the  dis- 
trict judge,  that  he  may  continue  4he  proceedings. 

Art.  10.  In  all  the  proceedings  which  may  be  required  as  well  in 
civil  as  in  criminal  causes  the  district  judges  cannot  employ  other  al- 
caldes than  those  of  their  respective  towns. 

'  Art.  1 1.  As  it  respects  the  government,  economy  and  the  police  of 
the  towns,  the  alcaldes  shall  exercise  the  same  jurisdiction  and  powers, 
which  existing  laws  grant  to  the  ordinary  alcaldes,  observing  in  every 
respect  the  provisions  of  the  constitution  on  this  subject. 


BOOK  V. 

TITLE  I. 

LAWS  AND  DECREES  OF  THE  STATES  OF  COAHUILA  AND  TEXAS. 

DECREE  No.  1. 

The  Constituent  Congress  of  the  State  of  Coahuila  and  Texas  has 
thought  proper  to  decree  as  follows: 

1st.  Said  Congress  is  solemnly  and  legally  installed  in  conformity 
to  the  decrees  relative  to  its  institution,  and  qualified  to  exercise  its 
functions  agreeably  to  the  constitutive  act  of  the  Mexican  Confedera- 
tion, and  other  federal  laws,  that  have  been,  or  may  be  hereafter 
enacted  by  the  general  congress. 

2d.  The  state  of  Coahuila  and  Texas  is  an  integral  part  of  the 
federation,  equal  to  the  other  states  of  which  the  same  is  composed, 
and  is  free,  sovereign  and  independent  in  whatever  exclusively  relates 
to  the  internal  administration  and  government  thereof,  agreeably  to 
the  constitutive  act,  and  to  the  constitution  of  the  United  Mexican 
States,  which  shall  be  promulgated  by  the  general  congress. 

3d.  The  territory  of  the  state  shall  he  that  recognised  as  both 
provinces  until  the  present  time. 

4th.  The  state  of  Coahuila  and  Texas  solemnly  pledges  itself  to 
obey  and  to  sustain  at  all  hazards  the  supreme  federal  powers,  and  its 
own  federal  union  with  the  rest  of  the  states,  and  the  constitutional 
independence  of  all  and  each  one  of  the  same. 

5th.  The  deputies  shall  be  inviolable  as  regards  their  opinions,  and 
at  no  time,  in  no  case,  and  by  no  authority  shall  they  be  called  to 
account  for  the  same,  and  with  respect  to  the  causes  or  demands 
against  them,  the  same  shall  be  observed  as  provided  for  the  deputies 
of  the  general  congress. 

6lh.  As  the  form  of  its  government  is  representative,  popular,  and 
federal,  and,  in  order  to  its  exercise  ought  to  be  divided  into  the  three 
powers,  legislative,  executive  and  judicial,  the  first  is  vested  in 
congress. 

7th.  The  executive  power  shall  be  provisionally  deposited  in  one 
sole  person,  who  shall  be  styled  the  Governor  of  the  State,  and  shall 
be  appohited  by  congress. 

Sth.  For  the  better  discharge  of  his  functions  congress  shall  appoint 
Tiim  a  council,  composed  of  a  vice  governor  and  four  other  persons, 
the  former  supplying  any  default  of  the  governor  in  case  of  vacancy, 
or  should  he  be  rendered  unable  to  discharge  his  office  by  moral  or 
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physical  impediment.  The  Goveraor  shall  consult  with  this  council 
on  all  occasions  he  shall  deem  proper,  and  it  shall  be  his  duty  to  do 
so  in  all  cases,  and  in  the  manner  the  laws  do  now  or  shall  hereafter 
provide. 

9th.  The  ordinary  powers  granted  the  executive  of  the  Union  by 
the  constitutive  act  shall  constitute  his  powers  in  the  state,  with  the 
exception  of  such  as  are  exclusively  reserved  to  the  federation  in  the 
same  act. 

10th.  The  judicial  power  shall  for  the  present  be  vested  in  the 
authorities,  by  which  it  is  now  exercised  in  the  state,  and  in  the 
administration  of  justice  they  shall  be  governed  by  the  laws  in  use, 
so  far  as  they  are  not  opposed  to  the  form  of  government  adopted. 

11th.  All  officers,  authorities,  and  corporations,  both  civil  and  mili- 
tary, belonging  to  the  state  are  hereby  for  the  present  confirmed,  and 
in  the  exercise  of  their  functions  they  shall  be  governed  by  the  same 
laws,  and  in  the  same  terms  as  specified  in  the  foregoing  article. 

12th.  It  is  established  according  to  settled  and  universal  principle 
that  the  inhabitants  of  the  state,  of  whatever  class  or  rank  they  may 
be,  can  only  be  burthened  in  the  same  proportion  as  those  of  the 
other  states  of  the  Union. 

The  governor  ad  interim  of  the  state,  for  the  fulfilment  thereof, 
shall  cause  the  same  to  be  published  and  circulated. 

Given  at  Saltillo,  on  the  15th  of  August,  1824. 


DECREE  No.  2. 

Tiie  Constituent  Congress  of  the  State  of  Coahuila  and  Texas  has 
thought  proper  to  decree  as  follows: 

1st.  All  the  authorities,  corporations,  and  officers  of  the  state,  of 
whatever  class  or  rank  they  may  be,  shall  take  the  oath  to  acknowledge 
and  to  obey  the  constituent  congress  of  the  state. 

2d.  All  the  towns,  the  clergy  both  secular  and  regular,  and  all  the 
military  corps  of  the  state  shall  take  the  same  oath. 

3d.  The  said  oath  shall  be  administered  in  the  following  form,  viz. 
In  whatever  relates  to  the  internal  government  thereof,  do  you  recog- 
nise the  sovereignty  and  independence  of  the  free  state  of  Coahuila 
and  Texas,  represented  by  its  constituent  congress,  elected  according 
to  the  constitutive  act,  and  other  decrees  relative  to  the  institution 
thereof.^ — Yes,  I  do  acknowledge.  You  solemnly  swear  to  obey  and 
to  observe  the  laws'  and  decrees  that  shall  issue  therefrom?  Yes,  I  do 
swear.  So  help  you  God,  and  should  it  not  be  thus  you  shall  be 
responsible  to  the  state,  according  to  the  laws.  In  the  oath  that  shall 
be  taken  by  the  authorities,  after  the  word  ^^observe^^  shall  be  added 
*<  and  cause  to  be  observed.^^ 

4th.  The  vice  governor  and  other  members  of  the  council  (when' 
appointed)  shall  take  the  oath  of  recognition  and  obedience  lo  the 
congress  in  the  hall  of  its  sessions  on  the  day  the  said  congress  shall 
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appoint  The  former  shall  take  the  oath  after  the  special  form,  ap- 
proved for  the  effect  for  himself  and  the  governor,  who  has  already- 
taken  (he  same. 

5th.  The  ayuntamiento,  the  superior  officers  attached  to  apart- 
ments for  public  business,  and  the  Prelate  of  the  religious  order  ,of 
San  Francisco  of  this  capital,  shall  take  the  oath  before  the  governor 
of  the  state;  those  without  the  capital  before  the  first  constitutional 
alcalde,  or  the  person  acting  in  his  place,  and  their  subordinates  be- 
fore their  respective  superiors, 

6th.  The  venerable  secular  clergy  of  the  state  shall  take  the  oath 
of  recognition  and  obedience  to  congress  in  the  form  that  the  Gover- 
nor of  the  Mitre  of  Nuevo  Leon,  and  the  Rev,  Bishop  of  Durango 
shall  determine. 

7th.  The  people  shall  take  said  oath  before  their  respective  ayunta- 
mientos  in  the  manner,  and  on  the  day,  the  latter  shall  agree;  and  the 
same  shall  also  administer  the  oath  to  the  first  alcaldes  previous  to 
taking  it  themselves. 

8.  The  chiefs,  officers  and  privates  of  the  militia  of  the  state  shall 
take  the  oath,  with  their  colors  placed  in  front 

9th.  Corresponding  attested  copies  of  all  these  acts  shall  be  for- 
warded to  the  governor  of  the  state,  who  shall  transmit  the  same  to 
congress  for  its  intelligence,  and  for  the  purpose  of  having  them  enter- 
ed in  the  archives,  reserving  due  evidence  in  his  secretary  office,  in 
order  to  exact  those  that  are  wanting. 

For  the  fulfilment  thereof,  the  governor  of  the  state  shall  cause  the 
same  to  be  published  and  circulated. 

Given  at  Saltillo,  the  16th  of  August,  1824. 

DECREE  No.  3. 

The  Constituent  Congress  of  the  State  of  Coahuila  and  Texas  has 
thought  proper  to  decree  as  follows: 

That  for  the  present,  and  until  the  constitution  of  the  state  shall  be 

Eublished  for  issuing  and  publishing  the  decrees  of  congress,  the  fol- 
»wing  forms  shall  be  used: 

"  The  constituent  congress  of  the  free,  independent  and  sovereign 
state  of  Coahuila  and  Texas  has  thought  proper  to  decree  as  follows: 

"  For  the  fulfilment  thereof  the  governor  ad  interim  of  the  state 
shall  cause  the  same  to  be  published  and  circulated." 

For  publishing  decrees,  "  The  governor  ad  interiniy  appointed  by 
the  sovereign  congress  of  this  state,  to  all  unto  whom  these  presents 
shall  come,  know  ye:  that  congress  has  decreed  as  follows:  [The  de- 
cree to  be  here  inserted.]  ^<  I  therefore  command  all  the  authorities 
of  the  state,  civil,  military  and  ecclesiastical,  to  observe,  and  cause  to 
be  observed,  to  fulfil  and  to  execute  the  present  decree  in  all  its  parts.'* 

For  the  fulfilment  thereof,  the  governor  ad  interim  of  the  state 
shall  cause  the  same  to  be  published  and  circulated. 

Given  at  Saltillo,  on  the  i7th  of  August,  1824. 
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DECREE  No  4. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree  as  follows: 

The  happv  installation  of  the  congress  of  the  state  having  already 
been  celebrated  with  joy  in  this  capital,  the  same  shall  be  observed  in 
the  rest  of  the  towns,  chanting  a  solemn  Te  Deum  in  all  the  parish 
churches,  attended  by  the  authorities,  as  an  act  of  gratitude  to  the 
Supreme  Being  for  so  memorable  an  event;  and  public  prayer  shall 
be  offered  for  three  days  in  all  the  churches  of  the  state,  imploring  di- 
vine aid  to  guide  the  deliberations  of  congress. 

The  governor,  for  its  fulfilment,  shall  cause  the  same  to  be  publish- 
ed and  circulated. 

Given  at  Saltillo,  the  20th  of  August,  1824. 

DECREE  No.  5. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree  as  follows: 

1st.  The  style  of  address  of  congress,  both  verbally  and  in  writing, 
shall  be  impersonal,  and  it  shall  have  the  title  of  Honorable. 

2d.  The  style  of  address  of  the  president  shall  be  that  of  Excel- 
lency; and  of  the  secretaries,  that  of  lordship,  in  official  correspond- 
ence only. 

3d.  The  governor's  style  of  address  shall  be  that  of  Excellency,  in 
official  correspondence. 

4th.  The  lieutenant-governor,  when  acting  as  governor  shall  have 
the  same  style  of  address. 

T|ie  governor  of  the  state  ad  interim  shall  cause  the  same  to  be 
published  and  circulated  for  its  fulfilment. 
.    Given  at  Saltillo,  the  21st  of  August,  1824. 

DECREE  No.  6. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree  as  follows: 

Corporations  without  the  capital,  that  have  to  congratulate  con- 
jgress,  shall  do  so  in  writing,  and  not  through  the  intervention  of  a 
third  person. 

The  governor  of  the  state  ad  interim  shall  cause  the  same  to  be 
published  and  circulated  for  its  fulfilment. 

Given  in  Saltillo,  the  24th  of  August,  1824. 

DECREE  No.  7. 

The  Constituent  Congress  of  the  state  of  Coahuila  aud  Texas,  in  exer- 
cise of  the  powers  granted  the  same  by  decree  of  the  general  con- 
gress of  the  i3th  of  July  last,  and  in  compliance  with  the  other 
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provisions  therein,  relative  to  the  elections  of  deputies  to  the  future 
constitutional  congress,  in  order  that  the  election  of  those  corres- 
ponding to  the  state  may  be  made,  has  thought  proper  to  decree  as 
follows: 

Article  1.  For  the  chamber  of  representatives  of  the  general  con- 
gress, the  state  of  Coahuila  and  Texas  shall  appoint  one  deputy  j^ro- 
prielor,  and  one  suppletory. 

Art.  2.  Said  deputies  shall  possess  the  qualifications  specified  in 
the  articles  of  the  constitution,  comprised  in  the  decree  of  the  Idth  of 
June  of  the  current  year. 

Art.  3.  The  deputies  of  the  constituent  congress  of  the  state  can- 
not be  appointed  either  primary  or  secondary  electors. 

Art.  4.  Primary,  secondary  and  state  juntas  shall  be  holden  for  the 
election  of  deputy  proprietory  and  suppletory. 

Art.  5.  The  primary  meetings  shall  be  holden  on  the  third,  and 
the  secondary  on  the  fourth  Sunday  of  September  next,  and  those  of 
the  state  shall  be  holden  in  this  capital  on  the  third  Sunday  of  October. 

Art.  6.  The  primary  meetings  shall  be  presided  over  by  the  first 
alcalde,  or  the  person  in  his  place,  in  the  respective  municipality; 
the  secondary,  by  the  first  alcalde,  or  the  person  acting  in  his  stead, 
in  the  chief  town  of  the  district,  and  the  third  junta  by  the  governor 
of  the  state. 

Art.  7.  In  all  other  respects,  the  meeting  shall  be  holden  accord-  - 
ing  to  the  provision  of  the  convocation  law  of  the  17th  of  June,  1823, 
relative  to  the  election  of  deputies  to  the  general  congress. 

A  RT.  8.  The  provision  of  the  decree  of  the  4th  instant  shall  be  borne 
in  mind,  and  observed  in  the  state  juntas. 

For  its  fulfilment,  the  governor  of  the  state  ad  interim  shall  cause 
it  to  he  published  and  circulated. 

Saltillo,  August  28th,  1824. 


DECREE  No.  8. 

The  Constituent  Congress  of  the  state  of  Coahuila  and  Texas  has 
thought  proper  to  decree  as  follows: 

1st.  The  constituent  congress  of  the  state  having  been  installed 
agreeably  to  the  constitutive  act,thp  political  chief,  and  the  deputation 
of  Texas,  have  ceased  in  their  functions,  as  has  already  taken  place 
with  respect  to  the  authorities  of  the  same  class  in  Coahuila. 

2d.  Said  authorities,  on  retiring,  shall  provide  that  their  respective 
archives  be  delivered  by  a  formal  inventory,  those  of  the  political 
chief  to  the  governor  of  the  state,  and  those  of  the  deputation  to  tho 
secretaries  of  congress. 

For  the  fulfilment  thereof,  the  governor  of  the  state  shall  order  it  to 
be  published  and  circulated. 

Saltillo,  August  28th,  1824. 
Vol.  I.— 56 
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DECREE  No.  9. 

The  Congress  of  the  state  of  Coahnila  and  Texas,  exercising  the  pow- 
ers granted  the  same  by  articles  8  and  9,  of  the  decree  of  the  gene- 
ral cpngress  of  the  4th  instant,  in  compliance  therewith,  also  with 
the  12th  regulation,  which  the  supreme  executive  transmits  annex- 
ed to  the  same,,  has  thought  proper  to  decree  as  follows: 

1st.  A  public  session  shall  be  holden  on  Sunday  the  24th  instant, 
at  which  the  constitution  of  this  republic  shall  be  read  entire,  also  the 
decree  of  the  general  congress  relative  to  the  oath  of  observance 
thereof. 

2d.  On  conclusion  of  the  reading,  the  president  of  congress,  after 
taking  the  oath  administered  by  one  of  the  secretaries,  shall  adminis- 
ter the  same  to  the  deputies,  and  it  shall  be  taken  by  all  after  the  form 
of  article  eleven  of  the  decree  aforesaid. 

3d.  The  governor  of  the  state  shall  then  present  himself  in  the  hall 
of  sessions,  and  take  the  same  oath;  and  on  conclusion  of  this  act,  the 
officers  shall  proceed  to  the  parish  church,  where  a  solemn  mass  shall 
be  said  as  an  act  of  gratitude,  and  the  authorities  shall  be  present 

4th,  These,  and  the  other  corporations,  and*  officers  of  the  state,  of 
whatever  class  or  rank,  shall  swear  to  observe  the  federal  constitution 
of  the  Mexican  republic  after  the  form  aforesaid,  and  in  the  following 
terms: 

5th.  The  ayuntamiento,  ecclesiastical  authority,  superiors  attached 
to  establishments  for  public  business,  and  the  prelate  of  the  religious 
order  of  San  Francisco  of  this  capital,  shall  take  the  oath  before  the 
governor  of  the  state.  Those  elsewhere  before  the  president  of  the 
constitutional  ayuntamiento,  and  their  subordinates,  before  their  re- 
spective superiors.  Ecclesiastics  present,  in  the  capital,  shall  take  the 
oath  before  the  curate,  and  those  of  the  religious  order  before  their 
prelate. 

6th.  Presidents  of  ayuntamientos,  in  other  parts  of  the  state,  shall 
take  the  oath  before  said  corporations;  which,  as  also  that  of  the 
capital,  shall  administer  it  to  the  people  after  the  customary  form. 

7th,  The  chiefs,  officers  and  privates  of  the  militia  of  the  state  shall 
take  the  oath  with  their  colors  placed  in  front. 

8th.  The  attested  copies  and  certificates  provided  in  the  1 3th  arti- 
cle of  the  decree  of  the  general  congress,  and  ordered  by  the  I2th 
article  of  regulations  of  the  supreme  executive  to  be  forwarded  by  du- 
plicate to  the  department  of  relations,  shall  be  transmitted  by  tripli- 
cate to  the  governor,  that  due  evidence  may  remain  in  his  archives, 
whereof  he  shall  give  notice  to  congress. 

For  its  fulfilment,  the  governor  of  the  state  arfi/i/erim  shall  cause 
it  to  be  published  and  circulated. 

Given  at  Saltillo,  on  the  21st  of  October,  1824. 
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DECREE  No.  10. 

The  Constituent  Congress  of  the  state  of  Coahuila  and  Texas  has 
thought  proper  to  decree  as  follows: 

1st.  That  at  the  church  festival  on  the  morrow,  and  others  which 
the  governor  of  the  state  shall  attend  fronai  etiquette,  he  shall  be  re- 
ceived with  the  solemnities  prescribed  by  the  Roman  Ritual  and  laws 
of  the  Indies  for  receiving  patrons. 

2d.  That  the  attendance  of  the  governor  in  the  parish  church  on 
the  morrow,  being  the  first  entrance  therein  from  ceremony,  the  so- 
lemnities provided  for  these  occasions  by  the  ritual  and  said  laws, 
shall  be  observed  in  his  reception. 

For  its  fulfilment,  the  governor  ad  interim  of  the  state  shall  cause 
it  to  be  published  and  circulated. 

Given  in  Saltillo,  on  the  23d  of  October,  1824. 


DECREE  No.  11. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree  the  following: 

1st.  The  governor  shall  estimate,  as  nearly  as  practicable,  the  quan- 
tity of  stamped  paper  of  the  difierent  kinds  required  for  the  consump- 
tion of  the  state  for  the  rest  of  the  year,  and  for  the  whole  of  1825, 
and  agreeably  to  the  order  of  the  national  executive,  issued  by  the 
treasury  department,  bearing  date  the  2d  of  November,  he  shall  de- 
mand it  of  the  officers  where  it  is  on  hand,  and  where,  by  previous 
direction  of  the  said  executive,  it  was  ordered  to  be  retained. 

2d.  The  same  shall  be  received  with  the  proper  specified  account, 
and  agreeably  to  the  requisition  prescribed  in  the  aforesaid  order  of 
the  2d  of  November. 

3d.  In  pursuance  thereof,  that  the  same  be  legalised  by  the  state^ 
the  governor  shall  order  a  seal  engraved,  bearing  the  following  in- 
scription: Legalised  by  the  State  of  Coahuila  and  Texas  for  the 
two  years  term  of\S2A  and  1825. 

4th.  For  the  sake  of  economy,  and  that  all  the  towns  of  the  state 
may  be  more  readily  supplied  wiih  the  article,  the  agents  of  the 
tobacco  establishments  of  this  capital,  and  the  city  of  Monclova,  shall 
transact  this  business  for  the  present;  said  agents,  and  others  of  the 
same  class,  remaining  in  charge  of  the  directions  and  issue  thereof, 
under  the  immediate  inspection  of  government;  in  all  other  respects, 
the  law  of  the  6th  of  October,  1823,  relative  to  stamped  paper,  shall 
be  observed  so  far  as  it  is  applicable  to  the  state. 

5th.  The  revenue  arising  from  stamped  paper  being  one  of  the 
rents  corresponding  to  the  state,  the  governor  shall,  from  the  1st  in- 
stant, apprise  the  agents  employed  in  the  offices  to  which  the  quantity 
on  hand  is  remitted,  that  from  the  date  aforesaid  mitil  its  issue,  legal- 
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ised  by  the  state,  the  proceeds  of  the  sale  thereof  belong  to  the  state; 
at  the  same  time  they  shall  keep  an  exact  account  of  the  vahie  of  the 
same,  to  show  what  this  branch  produces  to  the  state  revenue. 

6th.  Notwithstanding  there  is  known  to  be  no  oflBcial  paper  of  the 
4th  stamp  among  the  various  kinds  in  this  capital,  for  such  use  as  the 
above  mentioned  law  on  the  subject  provides  for  that  of  this  descrip- 
tion, the  governor  shall  direct  another  stamp  to  be  made,  bearing  the 
rubric  official^  to  be  impressed  upon  paper  of  the  4tl:i  stamp,  on  the 
part  required. 

7th.  It  being  the  duty  of  the  governor  to  attend  to  collecting  the 
seals  on  completing  the  legalisation  of  the  paper,  should  there  happen 
to  be  a  deficiency  in  any  of  the  different  kinds,  during  the  two  years 
term  of  the  issue  thereof,  the  agents  entrusted,  with  the  concurrence 
of  the  first  alcalde,  or  the  person  officiating  in  his  place  in  the  town, 
shall  legalise  the  quantity  required,  and  they  shall  solicit  the  same  for 
this  object:  the  agent  of  Monclova  shall  give  notice  of  the  quantity 
he  shall  have  legalised  to  supply  any  deficiency,  until  he  can  be  fur- 
nished therewith. 

8th.  Until  a  new  seal  shall  be  engraved  for  drafts  and  receipts  with 
the  inscription  and  requisites  provided  in  the  1st  section  of  the  afore- 
said law  of  the  general  congress,  which  the  executive  shall  order  to 
be  executed  as  soon  as  possible,  the  latter  shall  demand  of  the  agency 
of  Monclova  the  quantity  of  that  description  required  for  supplying 
this  capital  and  Parras. 

For  its  fulfilment,  the  governor  of  the  state  ad  interim  shall  cause 
the  same  to  be  printed  and  circulated. 

Qiven  in  Saltillo,  the  2d  of  October,  1824. 


DECREE  No.  12. 

The  Congress  of  the  State  of  Coahuila  and  Texas,  in  view  of  the 
official  communication  from  the  executive,  wherein  is  copied  the 
question  proposed  by  the  President  of  the  Ayuntamiento  of  Mon- 
clova, relative  to  the  change  of  offices  on  the  ensuing  election,  has 
thought  proper  to  decree  as  follows; 

1st.  As  it  is  proper  and  beneficial  to  the  towns  of  the  state  that, 
between  the  government  and  the  inhabitants  thereof,  there  should  be 
such  proportionality  as  is  compatible  with  good  order,  and  a  more 
successful  administration,  the  ayuntamientos,  as  regards  the  number 
of  their  reoidores  and  sindicos,  shall  conform  to  art.  4,  of  the  law 
of  the  23d  of  May,  1812,  and  the  provision  of  the  article  following  of 
said  law,  shall  be  without  effect— and  in  respect  to  the  manner  and 
form  of  their  renewal,  the  same  shall  be  effected  according  to  the 
practice  observed  agreeably  to  the  constitution  and  Spanish  laws, 
prior  to  the  decree  of  the  general  congress  of  the  27th  of  November, 
of  the  year  last  past,  with  the  exception  of  Monclova  and  Bexar, 
where,  on  account  of  their  having  been  capital  towns,  so  many  indi- 
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viduals,  of  those  who  have  been  longest  in  office,  shall  retire  as  to 
reduce  the  number  left  to  one  half  of  that  which  is  to  compose  the 
ayuntamiento  ensuing. 

2d.  This  decree  shall  be  immediately  circulated  by  the  executive 
to  all  the  towns  of  the  state,  in  order  that  those  which  shall  not  have 
done  so  at  the  time  of  receiving  it,  shall  conform  to  the  same  at  the 
ensuing  election. 

For  the  fulfilment  thereof,  the  governor  of  the  state  ad  interim 
shall  cause  it  to  be  published  and  circulated. 

Given  in  Saltillo,  on  the  14th  of  December,  1884. 


DECREE  No.  13. 

The  Congress  of  the  State  of  Coahuila  and  Texas  has  thought  proper 
to  decree  as  follows: 

Art.  1.  In  that  part  of  this  State  formerly  known  as  the  Province 
of  Texas,  a  political  authority  shall  be  provisionally  established,  styled 
**  Chief  of  Department  of  Texas.'*  i 

Abt.  2.  The  political  government  of  the  department  shall  be  vested 
in  the  said  chief,  who  shall  be  under  proper  subordination  to  the 
governor  of  the  state;  pursuant  thereto,  it  shall  belong  to  his  trust 
to  watch  over  the  public  tranquillity,  good  order,  the  security  of  the 
persons  and  property  of  the  inhabitants  thereof,  to  see  to  the  execution 
of  the  laws  and  orders  of  the  government,  and  generally  to  attend 
carefully  to  all  that  pertains  to  the  public  order  and  prosperity  of  the 
department  As  he  shall  be  responsible  for  abuse  of  his  authority,  so 
shall  he  be  by  all  persons  promptly  respected  and  obeyed.  He  shall  not 
only  have  power  to  inflict,  in  his  administrative  capacity,  the  penalties 
imposed  by  the  police  laws  and  edicts  for  good  government,  but  he 
shall  also  be  authorised  to  impose  and  to  exact  fines  of  from  one  to 
one  hundred  dollars  on  those  who  do  not  obey  and  respect  him,  and 
of  those  who  disturb  the  public  order  and  tranquillity. 

Art.  3.  In  the  cases  aforesaid,  he  shall  also  have  power  to  impose 
a  correctional  penalty  of  fifteen  days  in  public  works,  or  one  month's 
arrest,  according  to  circumstances,  on  persons  incapable  of  meeting 
the  fine. 

Art.  4.  In  cases  where  the  public  good  and  safety^  of  the  depart- 
ment require  the  arrest  of  any  person,  he  shall  have  power  to  issue 
orders  to  that  effect,  but  upon  the  express  terms,  that  within  forty- 
eight  hours  he  shall  place  the  said  person  at  the  disposal  of  a  compe- 
tent tribunal  or  judge. 

Art.  5.  The  local  militia  of  the  department  shall  be  subject  to  his 
orders,  and  he  shall  attend  to  the  organisation  and  regulation  thereof 
in  conformity  to  the  laws. 

Art.  6.  He  can  require  of  the  military  commandant  such  aid  as 
he  shall  need,  to  preserve  and  to  restore  the  tranquillity  of  the  towns, 
and  safety  upon  the  roads. 
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Art.  7.  He  shall  be  careful  to  examine  and  to  issue,  either  of  him- 
self or  by  his  subordinates,  according  to  the  laws,  the  passports  of  all 
persons  coming  to  or  going  from  the  department,  including  those 
arriving  from  or  going  to  a  foreign  country. 

Art.  8.  He  shall  attend  actively  and  efficiently  to  every  thing  that 
shall  contribute  to  the  safety  of  the  coast,  and  give  prompt  notice  to 
the  government  of  whatever  shall  occur  in  that  section  deserving  its 
attention,  wiihout  failing  to  take  provisionally,  either  of  himself  or 
by  his  subordinates,  such  precautions  as  he  shall  think  necessary  for 
its  safety. 

Art.  9.  He  shall  take  care,  that  in  his  department  no  individual 
shall  appropriate  to  himself  any  land;  and,  with  respect  to  those  who 
have  done  so,  he  shall  give  circumstantial  information  thereof  to 
government,  that  the  same  may  take  such  measures  as  it  shall  deem 
necessary. 

Art.  10.  He  shall  form  the  census  and  a  statistical  account  of  his 
department,  at  as  early  a  period  as  possible,  and  forward  the  same  to 
the  government. 

Art.  11.  The  ordinary  residence  of  the  chief  of  the  department 
shall  be  at  the  city  of  Bexar,  unless  imperious  circumstances  shall 
require  his  presence  in  other  parts  of  the  district  under  his  command. 

Art.  12.  Said  chief  shall  preside  over  the  popular  juntas,  which, 
agreeably  to  the  laws,  require  the  attendance  of  the  superior  political 
authority.  He  shall  also  preside  over  the  ayuntamiento  of  the  place 
where  he  resides;  and  when,  from  any  cause,  he  shall  be  in  another 
town  of  the  department,  he  shall  have  power  to  preside  at  the 
ayuntamiento  thereof,  should  he  judge  proper,  but  without  having  a 
vote  in  either,  except  the  casting  vote  in  case  of  a  tie. 

Art.  13.  He  shall  preside  at  all  the  public  festivals  which  the  law 
requires  him  to  attend,  and  officially  only:  the  style  of  his  address 
shall'  be  that  of  Lordship. 

Art.  14.  He  shall  see  that  all  the  ayuntamientos  in  the  department 
discharge  the  obligations  and  trusts  imposed  upon  them  by  the  laws 
that  are  now, or  shall  be  hereafter  in  force. 

Art.  15.  He  shall  be  the  sole  channel  of  communication  between 
the  ayuntamientos  and  the  government,  except  in  cases  of  complaint 
against  himself,  on  the  part  of  the  ayuntamientos,  which  can  be  made 
directly  to  the  government.  Moreover,  he  shall  take  care  to  circu- 
late in  all  the  departments  the  laws  and  decrees  communicated  to  him 
by  the  executive,  causing  the  same  to  be  strictly  pbserved. 

Art.  16,  Should  any  one,  or  more,  of  the  members  of  the  ayun- 
tamientos of  his  department  fail  to  comply  with  their  official  or 
administrative  duties,  on  having  a  justifiable  cause,  he  shall  have 
power  to  suspend  the  same,  giving  immediate  notice  thereof  to  the 
executive,  with  the  respective  record. 

Art.  17.  It  shall  be  the  duty  of  the  chief  of  the  department  lo  take 
cognisance  in  applications  and  doubts  that  occur,  with  regard  to 
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deteripining  upon  official  letters  of  the  ayuntamientos,  which  he  shall 
decide  executively,  in  an  instructive  manner,  without  a  judicial  con- 
test or  debate,  according  to  the  existing  arrangements. 

Art.  18.  All  administrative  records,  relative  to  complaints, doubts, 
or  remonstrances,  of  the  towns  and  individuals,  shall  be  issued  gratis 
in  the  department. 

Art.  19.  He  shall  inform  the  executive  of  the  abuses  he  may 
observe  in  the  administration  of  justice,  and  in  that  of  the  public 
rents  of  that  department. 

Art.  20.  He  shall  also,  through  the  medium  of  the  go vernor  of  the 
state,  give  notice  to  congress,  with  the  data  to  support  the  charge,  of 
the  infringements  of  the  constitution  he  may  observe  in  his  depart- 
ment. 

Art.  21.  He  shall  not  interfere  in  any  subject  of  litigation,  nor 
officiate  as  conciliator. 

Art.  22.  Said  chief  shall  have  a  secretary,  appointed  by  himself, 
and  approved  by  the  governor,  on  whose  proposal  congress  shall 
determine  the  salary  the  said  officer  shall  receive,  and  also  the 
expense  of  the  secretary's  office. 

Art.  23.  The  governor  of  the  state,  with  the  knowledge  of  con- 
gress, shall  appoint  the  chief  of  department,  and  shall  propose  the 
salary  that  ought  to  be  assigned  the  same. 

Art.  24.  The  aforesaid  chief,  for  the  better  discharge  of  his  attri- 
butes, shall  have  power  to  employ  his  subordinates,  and  should  he 
moreover  think  it  necessary  to  have  the  assistance  of  another  person, 
on  account  of  the  extent  of  his  department,  and  the  various  places 
requiring  his  attention,  he  shall  inform  the  governor  of  his  views  on 
the  subject,  who  shall  communicate  the  same  to  congress,  that  the 
latter  may  provide  as  shall  be  proper. 

Art.  25.  In  case  of  sudtlen  impossibility,  or  temporary  inability 
on  the  part  of  the  chief  of  department,  the  ex-alcalde  of  the  principal 
town  shall  oflKeiate  in  his  place  until  the  executive  provides  as  shall 
be  expedient. 

For  the  fulfilment  thereof,  the  governor  ad  interim  of  the  state 
shall  cause  the  same  to  be  published  and  circulated. 

Given  at  Saltillo,  the  1st  of  February,  1825.j 


DECREE  No.  14. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  exercising  thei 
powers  granted  the  states  by  the  general  congress,  in  the  decree  of 
the  22d  of  December  last,  has  thought  proper  to  decree: 

A  three  per  cent,  duty  of  consumption  shall,  for  the  present,  be 
established  in  the  custom  house  of  this  capital,  and  the  receiver's  office 
of  Parras  only,  upon  foreign  effects,  upon  the  invoices  made  in  the 
maritime  custom  houses  at  the  time  of  the  introduction  thereof. 
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The  governor  ad  interim  of  the  state,  for  the  fulfilment  thereof, 
shall  cause  the  same  to  be  published  and  circulated. 
Given  at  Saltillo,  on  the  15th  of  February,  1824. 


DECREE  No.  15. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree  as  follows: 

Art.  1.  In  the  different  places  to  which  it  belongs,  and  where  the 
same  have  not  yet  had  their  due  and  entire  effect,  the  executive  shall 
order  the  immediate  fulfilment  of  the  decree  of  the  general  congress 
of  the  fith  of  February,  of  the  year  last  past,  the  provisions  of  the 
supreme  executive  of  the  1 2th  of  the  same  month,  and  the  regulations 
of  the  8th  of  December  last,  relative  to  the  new  project  and  arrange- 
ment of  the  tobacco  income. 

Art.  2.  Should  there  be  no  judges  in  this  capital  capable  of  duly 
attesting  and  classifying  the  various  kinds  of  tobacco,  the  value  of 
which  has  to  be  paid  to  the  holders  thereof,  according  to  its  class,  the 
executive  shall  order  that  of  the  tobacco,  which,  on  examination, 
thereof  for  this  sole  object  in  the  places  where  it  is  found  to  exist, 
shall  prove  to  be  profitable  and  fit  for  consumption,  both  crude  and 
manufactured,  the  necessary  quantity  shall  be  forwarded  to  the  manu- 
factory of  Mexico,  that  the  same  may  be  duly  attested  and  classified, 
taking  measures  to  prevent  the  transportation  thereof  being  attended 
with  unnecessary  expense. 

Art  3.  The  executive,  after  being  informed  of  the  classification 
of  the  different  kinds  of  tobacco,  shall  take  care  that  the  value  thereof 
be  punctually  paid  within  such  prudential  term  as  he  shall  compute 
to  be  consistent  with  the  different  attentions  of  that  branch  of  the 
revenue. 

Art.  4.  After  the  publication  of  this  law  in  the  chief  towns  of  the 
districts,  the  sale  and  consumption  of  tobacco,  crude  and  manufac- 
tured, shall  bei  prohibited;  in  pursuance  thereof,  the  state  alone  can 
hereafter  expend  and  provide  for  the  consumption  thereof  in  the 
towns  of  the  same,  for  which  purpose  a  cigar  manufactory  shall  be 
established  in  this  capital,  as  soon  as  possible,  for  paper  cigars  and 
other  kinds,  with  such  officers  as  are  absolutely  necessary.  Tlie 
executive  shall  propose  the  number  and  class  of  the  same,  their  sala- 
ries, shall  frame  suitable  regulations;  of  all  which  he  $hall  give  notice 
to  congress  for  approval. 

Art.  5.  To  put  the  manufactory  in  operation,  and  to  give  life  and 
activity  to  the  income,  the  executive  shall  contract  a  loan  of  the 
amount  he  shall  deem  necessary,  on  the  most  suitable  basis  and  con- 
ditions; making  to  the  contractor  such  proposals  as  are  just,  and 
capable  of  being  punctually  fulfilled,  likewise  admitting  proposals  of 
the  same  kind;  for  all  which  he  shall  have  sufficient  power. 

Art.  6.  During  the  interval,  until  the  regtilations  specified  in  artide 
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4  are  approved,  he  shall  be  likewise  duly  authorised  to  protect  the 
financial  concerns,  and  faithful  management  of  the  manufactory, 
taking  all  such  measures  as  he  shall  deem  seasonable  and  prudent, 
to  have  the  purchases  of  paper  made  at  the  most  reasonable  prices; 
but  as  this  article  is  very  dear  at  present,  to  compensate  for  the  high 
price  thereof,  two  cigars  shall  be  deducted  from  each  bunch,  and  in 
the  places  where  the  cigars  are  sold,  it  shall  be  expressly  prohibited 
to  exact  any  other  tax  from  any  cause,  and  on  any  pretence  what- 
ever. 

Art.  7.  As  regards  the  organisation  of  this  rent,  proper  provision 
shall  shortly  be  made  in  the  plan  for  the  provisional  regulations  of  all 
the  state  rents,  to  be  decreed  by  another  law. 

For  the  fulfilment  thereof,  the  governor  of  the  state  ad  interim 
shall  cause  the  same  to  be  published  and  circulated. 

Given  at  Saltillo,  on  the  19th  of  February,  1825. 


DECREE  No.  16. 

The  Constituted  Congress  of  the  state  of  Coahuila  and  Texas,  desiring 
by  every  possible  means  to  augment  the  settlement  of  its  territory, 
to  advance  the  raising  and  increase  of  stock,  and  the  progress  of 
the  arts  and  commerce,  in  conformity  to  the  constitutive  act,  the 
constitution  of  the  republic,  and  the  basis  established  by  decree 
No.  72,  of  the  general  congress,  has  thought  proper  to  decree  the 
following 

COLONISATION  LAW: 

Art.  1.  All  foreigners  who,  in  virtue  of  the  general  law  of  the 
18th  of  August,  1824,  which  gaurantees  the  security  of  their  persons 
and  property  in  this  republic,  shall  wish  to  emigrate  to  any  of  the 
settlements  of  the  state  of  Coahuila  and  Texas,  are  permitted  to  do 
8o;  and  the  said  state  invites  and  calls  them. 

Art.  2.  Those  who  shall  thus  emigrate,  far  from  being  molested, 
shall  be  admitted  by  the  local  authorities  of  said  settlements,  and  per- 
mitted by  the  same  freely  to  engage  in  any  honest  pursuit,  provided 
they  respect  the  general  laws  of  the  republic,  and  the  laws  of  the 
state. 

Art.  3.  Any  foreigner,  already  arrived  in  the  state  of  Coahuila 
and  Texas,  who  shall  resolve  to  establish  himself,  and  become  domi- 
ciliated therein,  shall  make  a  declaration  to  that  effect  before  the 
ayuntamiento  of  the  place  he  shall  select  as  his  residence,  by  which, 
in  that  case,  he  shall  be  sworn  to  obey  the  Federal  and  State  consti- 
tntion,  and  to  observe  the  religion  prescribed  in  the  former;  and  his 
name,  and  those  of  his  family,  if  he  have  any,  shall  be  registered  in 
a  book  to  be  kept  for  the  purpose,  specifying  the  place  he  is  from, 
his  age,  occupation;  whether  he  is  married,  and  that  he  has  taken 
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the  oath  prescribed,  considering  him  henceforth,  and  not  before,  as 
domiciliated. 

Art.  4.  Any  foreigner,  from  the  time  he  is  domiciliated  agreeably 
to  the  foregoing  article,  shall  be  permitted  to  specify  any  vacant  land, 
and  it  shall  be  the  duty  of  the  res|!)ective  political  authority  to  forward 
the  instrument  that  shall  be  drawn  to  the  executive  for  his  approval, 
should  he  consider  the  applicant  the  same  as  the  natives  of  the  coun- 
try, conforming  to  the  existing  laws  on  the  subject. 

Art.  5. 'Foreigners  of  any  nation  whatever,  and  natives  of  this 
republic,  can  project  the  formation  of  new  towns  upon  lands  entirely 
vacant;  and,  in  the  case  of  article  35,  even  upon  those  privately 
appropriated;  but  the  new  settlers,  who  present  themselves  to  be 
admitted,  shall  prove,  by  certificate  from  the  authorities  of  the  place 
from  which  they  came,  their  Christianity  and  good  moral  character. 

Art.  6.  Foreigners,  who  shall  arrive  at  a  time  when  the  general 
congress  shall  have  prohibited  their  entrance  for  the  purpose  of  colo- 
nising, as  after  the  year  1840,  the  same  will  have  power  to  do,  or 
sooner  with  respect  to  those  of  some  nations,  shall  then  not  be 
admitted;  and  those  who  shall  apply  within  the  proper  time,  shall 
always  submit  to  such  precautionary  measures  for  the  safety  of  the, 
federation,  with  regard  to  themselves,  as  the  supreme  executive, 
without  prejudicing  the  object  of  this  law,  shall  adopt. 

Art.  7.  The  execuiive  shall  take  care  that  within  twenty  frontier 
leagues  bordering  on  the  United  States  line,  and  ten  littoral  leagues 
upon  the  coast  of  the  Gulf  of  Mexico,  within  the  limits  of  the  state, 
no  other  settlements  shall  be  made  than  such  as  shall  meet  the 
approbation  of  the  Executive  of  the  Union,  to  whom  all  future  peti- 
tions on  the  subject,  accompanied  by  a  corresponding  report,  shall  be 
transmitted. 

Art.  8.  Projects  for  new  settlements,  wherein  one  or  more  per- 
sons shall  offer  to  bring,  at  their  own  expense,  one  hundred  families , 
or  more,  shall  be  presented  to  the  executive;  who,  on  finding  them 
in  conformity  to  this  law,  shall  admit  the  same,  and  immediately 
designate  to  the  contractors  the  land  whereon  they  shall  establish 
themselves,  and  the  term  of  six  years,  within  which  they  shall  pre- 
sent the  number  of  families  for  which  they  contracted,  under  the 
penalty  of  losing  the  rights  and  privileges  offered  in  their  favor,  in 
proportion  to  the  number  of  families  they  shall  fail  to  introduce,  and 
of  the  contract  becoming  absolutely  null,  should  they  not  present  one 
hundred  families  at  the  least. 

Art.  9.  Contracts  made  by  the  contractors  or  empresarios  with 
the  families  which  come  at  their  expense,  shall  be  guaranteed  by 
this  law,  so  far  as  they  are  in  conformity  with  the  provisions 
thereof. 

Art.  10.  In  the  distribution  of  lands,  a  preference  shall  be  given 
to  the  military,  in  consideration  of  the  patents  issued  them  by  the 
supreme  executive  entitling  them  to  land,  and  to  Mexican  citizens 
not  military,  between  whom  no  other  distinction  shall  be  made  than 
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such  as  is  formded  in  their  special  merit  and  services  rendered  the 
country,  or  in  equal  circumstances,  a  residence  in  the  place  where  the 
land  is  situated.  The  quantity,  whereby  the  lands  are  to  be  dis- 
tributed, shall  be  designated  in  the  following  articles: 

Art.  11.  A  square  of  land  measuring  one  league,  consisting  of 
five  thousand  varas  on  each  side,  or  what  is  the  same  thing,  a  super- 
ficies containing  twenty-five  million  varas,  shall  be  called  a  sitio,  and 
this  shall  be  the  unit  for  enumerating  one,  two,  or  more  sitios,  in  the 
same  manner  as  one  million  square  varas,  or  one  thousancl  varas  ou 
each  side,  which  shall  constitute  a  labor,  shall  be  the  unit  for  counting 
one,  two,  or  more  labores.  The  vara  for  this  measure  shall  consist  of 
three  geometrical  feet. 

Art.  12.  Adopting  the  aforesaid  unit  as  a  standard,  and  observing 
the  distinction  to  be  made  on  distributing  lands,  between  grazing  lands 
or  those  suitable  for  raising  stock,  and  irrigable  tillage  land,  and  that 
which  is  not  irrigable,  this  law  shall  grant  to  the  contractor  or  con- 
tractors for  forming  new  settlements,  five  sitios  of  grazing  land,  and 
five  labores,  of  which  at  least  one-half  shall  be  land  not  irrigable,  for 
every  hundred  families  they  shall  introduce  and  establish  in  the  state; 
but  they  shall  receive  this  premium  only  for  eight  hundred  families, 
although  they  should  introduce  more;  and  no  fraction  whatever,  not 
completing  one  hundred,  shall  entitle  them  to  a  premium,  not  even 
proportionally. 

Art.  13.  Should  any  contractor  or  contractors,  on  account  of  the 
families  they  shall  have  introduced,  be  entitled,  according  to  the  fore- 
going article,  to  more  than  eleven  square  leagues  of  land,  it  shall  be 
granted  them,  but  they  shall  be  obligated  to  alienate  the  excess  within 
twelve  years;  and  should  they  not,  it  shall  be  done  by  the  respective 
political  authority  at  public  sale,  delivering  the  proceeds  to  the  owners 
thereof,  after  deducting  the  costs  of  sale. 

Art.  14.  One  labor  shall  be  granted  to  each  family  included  in  the 
contract,  whose  only  occupation  is  the  cultivation  of  the  soil;  and 
should  the  same  also  raise  stock,  grazing  land  shall  be  added  to  com- 
plete a  sitio;  and  should  the  raising  of  stock  be  the  exclusive  occu- 
pation, the  family  shall  receive  a  superficies  of  twenty-four  million 
square  varas,  (being  a  sitio  lacking  one  labor.) 

Art.  15.  Unmarried  men  shall  receive  the  same  quantity  on  mar- 
rying, and  foreigners,  who  marry  natives  of  the  country,  shall 
receive  one-fourth  more;  those  who  are  entirely  single,  or  who  do 
not  compose  a  part  of  6ny  family,  contenting  themselves  rather  with 
the  fourth  part  of  the  quantity  aforesaid,  which  shall  be  computed  to 
them  on  the  assignment  of  their  land. 

Art.  16.  Families  and  single  men  who,  having  emigrated  sepa- 
rately and  at  their  own  expense,  shall  wish  to  annex  themselves  to 
any  of  the  new  settlements,  can  do  so  at  all  times,  and  the  same 
quantity  of  land  shall  be  respectively  assigned  them,  as  specified  in 
the  two  foregoing  articles;  but  should  they  do  so  within  the  first  six 
years  from  the  establishment  of  the  settlement,  one  labor  more  shall 
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be  granted  to  families;  and  single  men,  instead  of  one-fourth^  as 
'  specified  in  article  15,  shall  receive  one-third. 

Art.  17.  It  shall  belong  to  the  executive  to  increase  the  portions 
specified  in  artiqles  14,  15,  and  16,  in  proportion  to  the  family, 
industry,  and  activity  of  the  colonists,  according  to  the  separate 
reports  upon  the  subject  that  shall  be  rendered  by  the  ayunta- 
mientos  and  commissioners;  always  bearing  in  mind  the  pro- 
vision of  article  12th,  of  the  decree  of  the  general  congress  on  the 
subject.     • 

Art,  18.  Families  that  shall  arrive  conformably  to  the  16th  article, 
shall  present  themselves  forthwith  to  the  political  authority  of  the 
settlement  they  shall  have  selected;  who,  recognising  on  their  part 
the  necessary  conditions  required  by  this  law,  shall  admit  the  same, 
put  them  in  possession  of  the  lands  to  which  they  are  entitled,  and 
give  notice  immediately  to  the  executive,  that  the  same  of  himself, 
or  through  persons  he  shall  commission  for  that  purpose,  may  issue 
them  their  titles. 

Art.  19.  The  Indians  of  all  nations  bordering  on  the  state,  as  well 
as  the  wandering  tribes  within  the  same,  shall  be  admitted  in  market 
exempt  from  all  duties  in  their  traffic  in  the  eflfects  of  the  country; 
and  should  any  of  the  same,  being  attracted  in  this  manner,  and  by 
the  mildness  and  confidence  with  which  they  shall  otherwise  be 
treated,  wish  to  establish  themselves  in  any  of  the  settlements,  after 
declaring  themselves  in  favor  of  our  institutions  and  religion,  they 
shall  be  admitted,  and  share  the  same  quantity  of  land  as  the  settlers 
specified  in  articles  14  and  15,  always  preferring  native  to  foreign 
Indians. 

Art.  20.  That  no  vacancies  be  left  between  the  tracts,  which  shall 
be  carefully  avoided  in  the  distribution  of  lands;  it  shall  be  laid  off 
in  squares  or  other  forms,  although  irregular,  should  the  locality  so 
require;  and  to  prevent  litigation  and  dispute  in  making  the  distri- 
bution aforesaid,  as  well  as  in  the  designation  of  sites,  whereon  new 
towns  are  to  be  founded,  the  adjoining  proprietors,  should  there  be 
any,  shall  be  previously  notified. 

Art.  21.  Should  any  appropriated  land  be  taken  possession  of 
through  error  in  concession,  on  proof  thereof  an  equal  quantity  of 
land  entirely  vacant  shall  be  granted  to  the  person  who  obtained  the 
same;  and,  moreover,  he  shall  be  indemnified  by  the  owner  of  the 
land  aforesaid,  agreeably  to  a  just  estimate  made  by  competent 
judges,  and  according  to  the  laws,  for  the  expense  he  has  incurred 
in  the  improvements  that  shall  appear  thereon. 

Art.  22.  The  new  settlers  shall  pay  to  the  state,  as  an  acknow- 
ledgment for  each  sitio  of  grazing  land,  thirty  dollars;  for  each  labor, 
not  irrigable,  two  and  a  half;  and  for  each  that  is  irrigable,  three  and 
a  half;  and  so  on,  proportionally,  according  to  the  class  and  quantity 
of  land  distributed  to  them;  but  the  payment  thereof  need  not  be 
completed  under  six  years  from  settlement,  and  in  three  instalments: 
the  first  in  four,  the  second  in  five,  and  the  third  in  six  years,  under 
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a  penalty  of  forfeiting  the  land  for  a  failure  in  any  of  the  said  pay- 
ments; the  contractors  and  the  military  mentioned  in  article  10,  shall 
be  exempt  from  this  payment;  the  former  as  regards  the  lands  granted 
them  as  a  premium,  and  the  latter,  for  that  which  they  obtain  agreea- 
bly to  their  patents. 

Aht.  23.  The  ayuntamientos,  each  in  its  own  limits,  shall  collect 
the  aforesaid  funds  gratis,  by  a  committee  appointed  from  within,  or 
without,  their  own  body;  and  shall  remit  the  same,  as  fast  as  collected, 
to  the  depositary  or  treasurer  of  their  funds  and  means,  who  shall 
give  the  corresponding  receipt,  for  no  other  compensation  than  two 
and  a  half  per  cent  which  is  all  that  shall  be  allowed  him,  and  who 
shall  hold  the  said  funds  at  the  disposal  of  the  executive,  giving  an 
account  monthly  of  the  amounts  received  and  remitted,  and  of  any 
remissness  or  fraud  he  shall  observe  in  their  collection.  The  treasurers 
and  committees  shall  be  held  responsible  with  their  property  for  their 
management,  and  moreover  the  individuals  of  the  ayuntamiento 
that  shall  appoint  them;  and,  that  this  responsibility  may  at  all  times 
be  effectual,  the  said  appointments  shall  be  made  viva  voce,  and  in- 
formation thereof  shall  be  immediately  given  to  the  executive. 

Aht.  24.  The  government  shall, sell  to  Mexicans,  and  to  them  only, 
the  lands  they  shall  wish  to  purchase,  but  shall  take  care  that  there 
shall  not  be  united  in  the  same  hands  more  than  eleven  leagues,  and 
subject  to  the  condition,  that  the  purchaser  shall  cultivate  those  he 
shall  acquire  by  this  title  within  six  years  from  the  acquisition,  under 
the  penalty  of  forfeiting  the  same.  Allowing  the  aforesaid  condition, 
the  price  of  each  sitio  shall  be  one  hundred  dollars  for  grazing  land; 
one  hundred  and  fifty  for  tillage  land  not  irrigable,  and  two  hundred 
and  fifty  for  irrigable  tillage  land. 

Art.  25,  Until  the  expiration  of  six  years  from  the  publication  of 
this  law,  the  legislature  of  the  slate  cannot  alter  the  same  in  the  pro- 
visions thereof,  relative  to  the  acknowledgment  and  the  price  that 
shall  be  paid  for  the  lands,  and  the  quantity  and  class,  whereby  the 
same  shall  be  distributed  to  the  new  settlers,  and  sold  to  Mexicans. 

Art.  2Q.  It  shall  be  understood  that  the  new  settlers  who  shall 
not,  within  six  years  from  the  date  of  their  possession, have  cultivated 
or  occupied,  agreeably  to  their  class,  the  lands  that  shall  be  granted 
them,  have  renounced  the  same;  and  the  respective  political  authority 
shall  immediately  proceed  to  take  back  from  them  the  lands  and  titles. 

Art.  27.  The  contractors  and  the  military,  already  mentioned  in 
their  turn,  and  those  who  have  acquired  lands  by  purchase  can  alien- 
ate the  same  at  any  time,  provided  the  successor  obligates  himself  to 
cultivate  the  same  within  the  same  term  as  was  obligatory  on  the 
part  of  the  original  proprietor,  likewise  reckoning  the  term  from  the 
date  of  the  primitive  titles.  The  other  settlers  shall  be  authorised  to 
alienate  their  land,  when  they  shall  have  completed  the  cultivation 
thereof,  and  not  before. 

Art.  28.  Every  new  settler,  from  the  time  of  his  settlement,  shall 
be  permitted  to  dispose  of  his  land,  althoughit  shall  not  be  cultivated, 
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by  testament  made  in  conformity  to  the  laws  that  are  now,  or  shall 
hereafter  be  in  force;  and  should  he  die  intestate,  his  lawful  heir  or 
heirs,  shall  succeed  him  in  the  enjoyment  of  his  rights  and  property, 
assuming  in  both  cases  the  obligations  and  conditions  incunibeut  on 
the  respective  grantee. 

Art.  29.  The  lands  acquired  by  virtue  of  this  Jaw  shall  not  be 
held  in  mortmain  by  any  title  whatever. 

Art.  30.  New  settlers,  who  shall  resolve  to  leave  the  state,  to 
establish  themselves  in  a  foreign  country,  shall  be  at  liberty  to  do  so 
with  all  their  properly,  but  after  thus  leaving,  they  shall  no  longer 
hold  their  land;  and  should  they  not  have  previously  disposed  of  the 
same,  or  should  not  the  alienation  be  in  conformity  to  art.  27,  it  shall 
become  entirely  vacant. 

Art.  31.  Foreigners  who  shall  have  obtained  land  according  to 
this  law,  and  established  themselves  in  the  new  settlements,  shall, 
from  that  time,  be  considered  naturalised  in  the  country:  and  by 
marrying  natives  of  the  republic,  they  shall  possess  a  special  merit 
for  obtaining  letters  of  citizenship  of  the  state,  saving  what  the  con- 
stitution of  the  state,  on  either  subject,  shall  provide. 

Art.  32.  During  the  first  ten  years  from  the  time  the  new  settle- 
ments are  founded,  the  same  shall  be  free  from  all  taxes  of  whatever 
denomination,  except  such  as  shall  be  generally  imposed  to  prevent 
or  repel  foreign  invasion,  neither  shall  the  products  and  effects  of 
agriculture  and  industry  pay  excise,  or  otherkinds  of  impost,  in  any 
part  of  the  state,  except  only  the  duties  to  which  the  following  article 
refers;  after  the  expiration  of  the  aforesaid  term,  the  new  settlements 
shall  be  liable  to  the  same  burthens  as  the  old,  and  the  colonists  the 
same  as  the  other  inhabitants  of  the  state. 

Art.  33.  The  new  settlers,  from  the  time  of  their  establishment, 
shall  be  free  to  promote  any  kind  of  industry;  they  shall  also  be  per- 
mitted to  work  mines  of  every  description,  agreeing  with  the  national 
executive  with  respect  to  those  that  pertain  to  the  national  revenue, 
and  subjecting  themselves  in  working  the  others  to  the  ordinances 
and  duties  that  are  now,  or  shall  hereafter  be  established,  with  regard 
to  the  business  of  mining. 

Art.  34.  Towns  shall  be  founded  on  such  sites  as  the  executive, 
or  the  person  commissioned  by  him  for  that  purpose,  shall  judge  most 
appropriate;  and  four  square  leagues  shall  be  designated  for  each 
whose  area  may  be  regular  or  irregular  as  the  locality  shall  require. 

Art.  35.  Should  any  of  the  sites  aforesaid  have  been  privately 
appropriated,  and  the  establishment  of  the  new  towns  therein  be  of 
notorious  general  utility,  they  may  be  appropriated  to  this  purpose 
notwithstanding,  after  such  indemnification  as  in  the  opinion  of  the 
appraisers  shall  be  just. 

Art.  36.  Building  lots  in  the  new  towns  shall  be  given  gratis  to  the 
contractors  thereof,  and  to  all  kinds  of  mechanics  those  they  sJiall 
need  for  their  workshops,  and  to  other  settlers  they  shall  be  sold  after 
vabiation  thereof — they  shall  be  ^old  at  public  auction,  and  the 
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purchasers  shall  be  obligated  to  pay  the  price  of  the  same  in  three 
instahnents,  the  first  in  six,  the  second  in  twelve,  and  the  third  in 
eigliteen  months.  All  the  owners  of  lots,  the  contractors  included, 
shall  pay  one  dollar  per  annum  for  each  lot,  which,  together  with  the 
proceeds  of  the  sales  aforesaid,  shall  be  collected  by  the  ayuntamientos, 
and  applied  to  the  building  of  churches  in  the  said  towns. 

Art.  37.  The  towns  shall  consist,  as  nearly  as  possible,  of  natives 
and  foreigners;  and  in  laying  off  the  same,  care  shall  be  taken  to  have 
the  streets  well  laid  out  and  straight,  running  parallel  north  and 
south,  and  east  and  west,  as  nearly  as  the  land  shall  permit. 

Art.  3S.  For  the  better  situation,  and  the  regular  formation  of  the 
new  towns,  and  the  exact  division  of  lands  and  lots,  the  executive, 
pursuant  to  his  admission  of  any  project  and  agreement  with  the 
contractor  or  contractors  who  shall  have  presented  ihe  same,  shall 
commission  a  person  of  intelligence  and  probity,  giving  him  such 
instructions  on  the  subject  as  he  shall  deem  necessary  and  proper, 
and  authorising  him,  upon  his  own  responsibility,  to  appoint  one  or 
more  surveyors  to  execute  the  survey  agreeably  to  the  science,  and 
perform  such  other  agency  as  may  offer. 

Art.  39.  The  executive  shall  assign  the  commissioner  his  daily 
salary  agreeably  to  the  last  fee  bill  for  notaries  of  the  ancient  court  of 
Oyer  and  Terminer  of  Mexico;  and  the  latter,  with  the  concurrence 
of  the  colonists,  shall  fix  the  surveyor's  fees;  but  the  expense,  in  both 
cases,  shall  be  paid  by  the  colonists,  and  in  the  manner  the  parties 
shall  agree. 

Art.  40.  As  soon  as  forty  families  at  least  shall  be  collected,  they 
shall  proceed  to  the  formal  establishment  of  the  new  town,  and  shall 
all  be  sworn  by  the  commissioners  to  support  the  Federal  and  State 
constitutions;  they  shall  then,  for  this  first  occasion,  the  commissioner 
presiding,  proceed  to  the  election  of  their  municipality. 

Art.  41.  A  new  town,  containing  two  hundred  inhabitants  or 
more,  shall  elect  an  ayuntamiento,  should  there  be  no  other  already 
established  within  eight  leagues,  in  which  case  it  shall  be  annexed  to 
the  latter.  The  number  of  individuals  of  which  the  ayuntamientos 
shall  consist,  shall  be  regulated  by  the  existing  laws. 

Art.  42.  Foreigners  shall  be  qualified  to  elect,  and  to  be  elected, 
members  of  their  municipal  juntas,  reserving  the  provision  that  shall 
be  made  by  the  constitution  of  the  state. 

.  Art.  43.  The  municipal  expenses,  and  all  such  as  are  deemed 
necessary,  or  for  the  public  good  in  the  new  towns,  shall  be  proposed 
to  the  executive  by  the  respective  ayuntamiento  through  the  channel 
of  the  political  chief,  accompanied  by  a  plan  of  means  which  the  said 
ayuntamiento  shall  conceive  to  be  just  and  proper  for  covering  the 
said  expenses;  and  .3hould  the  plan  proposed  be  approved  by  the 
executive,  he  shall  order  the  same  to  be  executed,  subject,  however, 
to  the  resolution  of  congress,  to  whom  it  shall  be  immediately  trans- 
mitted, with  the  report  of  the  executive  and  that  of  the  political  chief 
thereon,  who  shall  always  state  what  occurs  on  the  subject. 
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Art.  44.  The  executive  shall  send  to  the  chief  of  department  of 
Texas  the  individuals  who  shall  be  sentenced  to  fortresses  as  vagrants, 
and  for  other  crimes,  in  the  other  parts  of  the  state,  for  the  purpose 
of  opening  and  repairing  roads,  and  for  other  public  works  in  that 
department.  The  said  criminals  can  be  employed  to  work  for  private 
individuals  for  competent  daily  wages;  and  at  the  expiration  of  their 
punishment  they  shall  be  permitted  to  annex  themselves  to  any  of 
the  new  towns  as  colonists,  and  obtain  the  corresponding  land,  should 
they  have  reformed  and  become  worthy  in  the  opinion  of  the  chief  of 
department,  without  whose  certificate,  to  that  effect,  they  shall  not  be 
admitted. 

Art.  45.  The  executive,  in  connection  with  the  respective  ordinary 
ecclesiastics,  shall  take  care  that  the  new  towns  are  provided  with  a 
competent  number  of  pastors;  and,  with  the  concurrence  of  the  same 
authority,  he  shall  propose  to  congress  the  salary  to  be  paid  them  by 
the  new  settlers. 

Art.  46.  In  respect  to  the  introduction  of  slaves,  the  new  settlers 
shall  subject  themselves  to  the  laws  that  are  now,  and  shall  be  here- 
after established  on  the  subject. 

Art.  47.  The  petitions  pending,  upon  the  object  for  which  this  law- 
provides,  shall  be  despatched  according  to  the  same,  and  for  this  pur- 
pose they  shall  be  passed  to  the  executive:  and  all  families  established 
in  the  state,  without  yet  having  land  legally  assigned  them,  shall 
conform  to  the  said  law,  and  to  what  the  executive  of  the  Union 
shall  direct,  with  respect  to  those  who  are  within  twenty  leagues  of 
the  line  of  the  United  States  of  the  north,  and  ten  border  leagues  upon 
the  coast  of  the  Gulf  of  Mexico. 

Art.  48.  This  law  shall  be  published  in  all  the  towns  of  the 
state;  and  that  the  same  may  be  known  to  the  other  states  of  the 
Union,  it  shall  be  communicated  to  the  respective  legislatures  thereof 
through  the  secretary's  office  of  this,  and  in  compliance  with  article 
161  of  the  federal  constitution,  the  executive  shall  take  special  care  to 
transmit  a  certified  copy  thereof  to  both  chambers,  and  to  the  execu- 
tive of  the  Union,  requesting  him  to  give  general  circulation  to  the 
said  law  through  his  ministers  to  foreign  powers. 

For  its  fulfilment,  the  governor  of  the  state  ad  interim  shall  cause 
it  to  be  published  and  circulated. 

Given  at  Saltillo,  March  24th,  1825. 


DECREE  No.  17. 

REGULATION  OF  THE  SECRETARY'S  OFFICE  OF  CONGRESS. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  pro- 
per to  decree  as  follows: 
Art.  1.  The  secretary's  office  shall,  for  the  present,  consist  of  a 
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superior  oflBcer,  two  clerks,  and  a  porter;  it  being  left  to  the  judg- 
ment of  the  committee  on  police,  with  the  concurrence  of  Congress, 
to  increase  the  number  of  clerks  or  officers,  as  circumstances  shall 
require. 
Art.  2.  The  salaries  of  the  said  officers  shall  be  as  follows: 
Superior  Officer,  -        -        .        «00 

Clerks,  (350  each)        -        -        -        700 
Porter,        -        -       .  -        -        -  96  '   / 

Office  expenses,  -        -        -        -        150 

Total,  1746  dollars. 

Art.  3.  The  salaries  aforesaid  shall  be  paid  by  the  treasury  of 
congress  at  the  end  of  every  month,  to  receipts  of  the  persons  inter- 
ested. 

Art.  4.  All  those  who  serve  in  the  secretary's  office,  shall  comply 
with  the  orders  given  them  by  the  secretaries  of  congress,  on  the  des- 
patch of  any  subject  they  shall  commit  to  their  charge. 

Art.  5.  They  shall  also  be  obligated  to  observe  secrecy  in  all 
business  wherein  they  are  so  required  by  any  of  the  secretaries  of 
congress. 

Art.  6.  They  shall  write  the  reports  of  the  committees  as  the 
chairman  thereof  shall  direct,  and  also  the  propositions  of  those 
deputies  who  shall  not  choose  to  write  them  themselves. 

Art.  7.  Until  the  office  of  keeper  of  the  archives  shall  be  filled, 
the  clerk  supplying  that  place,  with  the  knowledge  of  the  superior 
officer,  shall  furnish  the  secretaries  of  the  committees,  the  deputies  in 
particular,  and  the  secretary  of  the  executive,  all  the  documents  or 
antecedents  they  shall  call  for  to  obtain  information,  or  to  elucidate 
the  affairs  under  their  direction;  likewise,  every  citizen  any  paper, 
whatever  be  the  nature  and  contents  thereof,  of  the  secretary's  office, 
he  shall  wish  to  read  therein,  except  the  secret  papers;  and  in  res- 
pect to  the  former,  the  clerk  aforesaid,  in  a  book  destined  to  the 
purpose,  shall  keep  an  exact  memorandum  of  the  papers  taken  out 
and  returned,  or  in  progress,  annexed  to  some  record;  and  for  due 
evidence  thereof,  the  secretary  of  the  committee,  the  particular  de- 
puty, or  the  secretary  of  the  executive,  and  the  clerk  acting  as 
keeper  of  the  archives,  shall  affix  their  rubrics  to  the  parcels  taken 
out  and  returned,  and  the  latter  shall  not  receive  any  more  compen- 
sation for  this  service  than  that  assigned  to  his  situation. 

Art.  8.  On  days  of  session,  ordinary  and  extraordinary,  they  shall 
attend  in  the  office  from  8  o'clock  in  the  morning  until  the  hour  of 
adjournment;  and  in  the  evening  from  4  o'clock  until  sunset,  unless 
from  some  cause,  in  the  judgment  of  the  secretaries  of  congress,  it 
shall  be  necessary  to  employ  some  hours  of  the  night,  when  they 
shall  remain  as  long  as  required. 

Art.  9.  On  days  when  there  is  no  session,  they  shall  attend  from 
8  o'clock  in  the  morning  until  12;  and  in  the  evening  from  4  until 
sonset 

Vol.  L— 58 


444  Law8  and  Decrees  qf  Coahuila  and  Texas.    [Book  V. 

served  within  the  state,  and  of  its  safety  without;  disposing  of  the 
militia  of  the  state  for  both  objects,  and  in  default  thereof  he  shall  de- 
mand  the  aid  of  the  garrison  stationed  within  the  sarae.  In  case  of 
invasion  or  internal  movement,  endangering  the  safety  of  the  state,  he 
shall  dictate  whatever  measures  he  shall  deem  proper  for  defence,  and 
for  the  restoration  of  order;  giving  immediate  notice  to  his  excellency 
the  president  of  the  republic,  and  to  the  congress  of  the  state. 

Art.  8.  He  shall  freely  appoint  and  remove  the  secretary  of  de- 
spatch; giving  immediate  notice  to  congress,  and  to  the  people,  and 
making  known  the  sign  manual  of  those  newly  appointed. 

Art.  9.  He  shall  supply  all  the  officers  of  the  state,  of  Executive 
and  not  of  popular  appointment,  conforming  to  the  provisions  of  the 
laws. 

Art.  10.  He  shall,  for  the  present,  with  the  advice  of  the  council, 
exercise  exclusive  control  in  the  provision,  even  of  ecclesiastical  offi- 
cers of  the  state,  according  to  the  form  to  be  prescribed  by  congress  in 
a  separate  decree. 

Art.  11.  He  shall  see  that  justice  is  promptly  and  efficiently  ad- 
ministered by  the  tribunal  of  the  slate,  and  that  the  decisions  of  the 
same  are  executed.  He  cannot  for  this  inspection,  interfere  in  the 
examination  of  causes  pending,  neither  can  he,  in  any  manner,  dispose' 
of  the  persons  of  defendants  in  criminal  cases  during  the  trial. 

Art.  12.  He  shall  take  care  of  the  administration  and  collection  of 
all  the  state  rents,  and  decree  the  disposition  of  their  proceeds  only  in 
such  expenditures  as  congress  shall  approve;  consulting  the  same  in 
extraordinary  expenses,  unless  they  occur  so  imperious  and  pressing 
as  not  to  allow  lime  for  the  consultation,  in  which  event  the  governor 
can  dispose  of  the  same  himself,  giving  immediate  notice  to  congress 
for  approval. 

Art.  13.  He  shall  have  power,  after  hearing  the  opinion  of  the 
Council,  to  suspend  from  office,  as  long  as  three  months,  and  deprive 
them  of  one  half  their  salary  for  the  same  length  of  time,  all  public 
servants  connected  with  the  executive  administration,  and  of  his 
appointment,  or  approval,  should  they  fail  strictly  to  discharge  their 
duties,  and  in  cases  where  he  considers  a  judicial  process  ought  to  be 
instituted  against  them,  shall  he  communicate  the  facts  of  the  case  to 
the  respective  tribunal.  For  infringement  of  the  constitution  or  law, 
a  process  shall  always  be  instituted. 

Art.  14.  Should  one  or  more,  the  whole  or  a  majority,  of  the 
individuals  composing  the  ayuntamientos  of  the  state  abuse  their 
powers,  he  shall  have  power,  after  hearing  the  council,  to  suspend 
the  same;  making  known  to  congress  the  measure  and  motive  there- 
of for  the  corresponding  decision,  and  providing  that  the  respective 
classes  of  the  year  preceding  enter  upon  office  in  place  of  the  persons 
suspended. 

Art.  15.  He  shall  take  cognisance  in  appeals  and  doubts  that 
occur  in  respect  to  elections,  and  in  official  letters  of  the  ayuntamien- 
tos, and  shall  decide  thereon  discretionarily  in  his  executive  capacity, 
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and  in  an  instructive  manner,  without  judicial  contest  or  debate. 
The  power  granted  the  executive,  by  this  and  the  preceding  article, 
shall  be  understood  as  not  affecting  that  which  belongs  to  the  chief 
of  the  Department  of  Texas,  in  his  respective  district 

Art.  16.  He  shall  see  that  the  civic  militia  is  modelled  agreeably 
to  the  discipline  prescribed,  or  to  the  provisions  made  by  the  general 
congress  in  new  regulations. 

Art.  17.  That  the  governor  may  be  duly  respected  and  obeyed, 
upon  those  who  do  not  respect  and  obey  him  he  can  impose  fines 
discrctionally  to  the  amount  of  three  hundred  dollars,  to  be  applied 
to  the  revenue  of  the  state,  or  to  any  branch  of  public  utility. 

Art.  18.  He  shall  consult  the  council  on  all  important  executive 
affairs;  all  business,  of  whatever  department,  from  which  a  general 
rule  of  good  government  may  result,  being  understood  to  be  of  this 
descnption. 

Art.  19.  He  shall  see  that  the  provisions  of  the  8th  and  9th 
clauses  of  article  161  of  the  constitution  of  the  republic  is  fulfilled: 
communicating  to  congress  a  circumstantial  and  comprehensive  notice 
of  the  particulars  contained  in  the  first  of  said  clauses. 

Art.  20.  For  any  just  reason,  he  can  grant  permission  to  the 
officers  of  the  State,  belonging  to  any  branch  of  the  executive  ad- 
ministration, to  retire  from  their  duties  for  a  time  not  exceeding  two 
months.  Should  the  leave  of  absence  be  for  a  longer  time,  he  shall 
grant  the  same  with  the  concurrence  of  the  council. 

Art.  21.  He  can  appoint  a  public  speaker  from  within  or  without 
the  council,  to  exercise  the  voice  of  the  executive  in  the  case  of  arti- 
cles 1,  2  and  6;  and,  when  congress  shall  think  proper,  the  same 
shall  be  present  only  at  the  debate. 

Art.  22.  He  shall  make  use  of  his  entire  sign  manual  in  commu- 
nications with  the  high  national  and  stale  authorities,  with  those  of 
the  other  states,  in  the  promulgation  of  the  laws,  and  in  commissions 
he  ^hall  extend  to  the  officers.  Otherwise,  he  shall  use  his  partial 
»gn  manual. 

Art.  23.  Until  the  respective  subordinate  authorities  are  establish- 
ed, to  whose  charge  the  political  and  economical  administration  shall 
be  committed  from  and  after  the  sessions  in  which  it  shall  be  thought 
proper  to  divide  the  territory  of  the  state,  the  governor  shall  exercise 
all  those  powers  which,  according  to  the  law  of  the  23d  of  June,  1813, 
were  exercised  by  the  political  chiefs  of  provincial  deputations  in  the 
ancient  form  of  government,  so  far  as  the  same  are  not  opposed  to 
that  recently  adopted,  and  to  the  provision  of  this  decree. 

Art.  24.  The  governor  shall  preside  over  all  the  civil  authorities 
of  the  state  during  public  ceremonies.  His  style  of  address  shall  be 
that  of  his  excellency,  as  heretofore  provided,  in  official  communica- 
tions; and,  on  religious  festivals,  he  shall  be  received  with  the  etiquette 
prescribed  by  decree  of  the  23d  of  October,  1824,  until  the  general 
congress  shall  regulate  the  exercise  of  the  right  of  conferring  benefice, 
(being  that  of  patrons)  throughout  the  republic. 
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RESTBICTJON  OF  THE  POWERS  OF  THE  GOVERNOR. 

Art.  25.  He  cannot  command  the  local  militia  of  the  state  in  per- 
son, without  the  express  consent  of  congress. 

Art.  26.  The  governor  cannot  deprive  any  individual  of  his  liber- 
ty, nor,  of  his  own  authority,  impose  corporal  punishment;  but  when 
the  safety  and  welfare  of  the  state  requires  the  arrest  of  any  person, 
he  can  issue  orders  to  that  effect,  on  condition,  that  within  forty-eight 
hours  he  shall  place  the  persons  arrested  at  the  disposal  of  a  competent 
tribunal  or  judge,  manifesting  at  the  same  time^in  writing,  the  cause 
of  the  arrest. 

Art.  27.  He  cannot  take  possession  of  the  property  of  any  private 
individual,  or  corporation, or  disturb  the  same  in  the  peaceful  posses- 
sion, use,  and  benefit  thereof;  and  should  it,  in  any  case,  be  necessary 
for  any  object  of  known  public  utility  to  take  the  property  of  a  private 
individual  or  corporation,  he  cannot  do  it  unless  with  the  concurrence 
of  the  council,  and  in  all  cases  he  shall  indemnify  the  party  interested, 
agreeably  to  the  decision  of  appraisers  to  be  chosen  by  the  executive 
and  the  said  party. 

Art.  2S,  He  cannot  impede  elections,  determined  or  that  shall  be 
appointed  by  the  laws,  nor  can  he  prevent  the  same  from  having 
their  due  and  entire  effect. 

Art.  2.0.  He  cannot  leave  the  capital,  to  go  to  any  part  of  the  state, 
for  a  longer  time  than  one  month.  Should  he  need  a  longer  time,  or 
should  he  be  under  the  necessity  of  leaving  the  state,  he  shall  apply 
to  congress  for  permission. 


Section  Second. 

Appointment  of  the  Executive  Council  and  Attributes  of  the  same. 

Art.  30.  For  the  better  discharge  of  the  duties  of  his  office,  until 
the  constitution  is  promulgated,  the  governor  shall  have  a  body  for 
aid  and  advice,  to  be  styled  council  of  the  executive;  and  the  style 
of  address  of  the  same  shall  be  that  of  his  excellency.  The  same 
shall  consist  of  the  vice  governor  and  four  other  individuals,  of  whom 
one  only  can  be  a  clergyman. 

Art.  31.  The  appointment  of  all  the  members  of  the  council  shall 
be  made  by  congress  by  absolute  majority  of  votes,  and  by  secret 
inquiry.  Service  in  this  body,  by  the  citizens  appointed,  shall  be 
laudable  in  the  state,  and  shall  be.  regarded  in  the  light  of  a  municipal 
office,  which  no  one  can  decline  without  a  legal  and  satisfactory  im- 
pediment in  the  judgment  of  congress. 

Art.  32.  To  be  a  member  of  the  council,  it  is  required  to  be  a  citi- 
zen in  the  enjoyment  of  his  rights,  over  twenty-five  years  of  age, 
known  to  be  in  favor  of  the  form  of  government  adopted,  and  for  this 
time  only  domiciliated  in  this  capital,  or  its  environs  within  six  leagues 
thereof,  to  avoid  the  serious  injury  resulting  to  the  citizens  of  the  other 
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townsyshould  they  be  obliged  to  come  to  discharge  the  duties  ofstations, 
for  the  present  served  in  the  light  municipal  offices. 

Art.  33.  The  vice  governor  shall  preside  over  the  council;  and  in 
his  default,  the  first  member  in  the  order  of  appointment:  but  the 
governor,  when  he  attends,  shall  preside,  without  having  a  vote. 

Art.  34.  The  council  shall  hold  ordinary  sessions  on  the  days  ap- 
pointed in  the  internal  regulations  thereof;  also,  extraordinary,  when- 
ever the  governor  shall  request,  or  the  said  council  agree  thereon. 

Art.  35.  Both  shall  be  holden  in  a  hall  of  the  capitol,  appropriated 
to  that  purpose,  with  open  doors;  unless,  in  the  judgment  of  the  gov- 
ernor or  the  council,  the  subject  be  of  a  secret  ni*ture. 

Art.  36.  The  secretary  of  the  council  shall  be  one  of  the  members 
thereof,  and  appointed  by  the  same. 

Art.  37.  The  attributes  of  the  council  shall  be  as  follows: 

1.  To  render  a  written  report  to  the  governor  on  all  afiairs,  wherein 
he  is  required  by  law  to  demand  the  same;  likewise  on  all  others, 
wherein  he  shall  think  proper  to  consult  the  council,  in  order  to  devise 
a  proper  course  of  action. 

2.  To  attend  carefully  to  the  observance  of  the  constitution,  con- 
stitutive act,  and  laws  of  the  Union,  as  well  as  the  laws  of  the  state, 
forming  records  on  any  infringements  noticed  by  the  same,  and  giving 
notice  therewith  to  congress,  through  the  channel  of  the  governor, 
unless  it  be  against  himself,  or  his  secretary. 

3.  To  promote  the  establishment  of,  and  give  activity  to,  all  the 
branches  of  prosperity  in  the  state;  proposing  to  the  execudve  or  to 
congress,  as  the  case  may  be,  all  those  measures  and  projects  the 
council  shall  deem  most  effectual  to  augment  the  population,  promote 
and  give  activity  to  agriculture,  industry,  commerce,  public  instruc- 
tion, and  whatever  may  conduce  to  the  general  utility  of  the  state, 
for  which  purpose  any  of  the  members  shall  have  the  power  to  claim 
the  attention  of  the  council. 

4.  To  propose  ternary  numbers,  in  cases  required  by  law,  for  sup- 
plying offices,  accompanied  by  a  brief  statement  of  the  merits  of  the 
persons  proposed. 

5.  To  make  remarks  upon  the  accounts  of  the  ayuntamientos  and 
those  of  the  several  administrations  or  agencies  of  all  branches,  the 
products  whereof  enter  the  general  state  treasury,  also  those  of  con- 
gress, which  shall  be  sent  to  the  accountant's  office  of  the  council, 
through  the  channel  of  the  executive,  to  be  revised  and  commented 
upon  when  they  shall  be  presented,  accompanied  always  by  informa- 
tion from  the  execuiive,  to  congress  for  approval. 

Art.  38.  The  council,  on  proposing  to  congress,  in  virtue  of  the 
third  attribute,  projects  of  public  utility,  shall  have  power  to  appoint 
one  of  its  own  number  to  attend  the  discussion,  and  afford  all  possible 
information  to  enable  that  body  to  come  to  a  just  and  correct  decision 
thereon. 

Art.  39.  The  council  shall  be  responsible  for  all  acts  relating  to 
the  exercise  of  its  attributes. 
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Art.  40.  The  office  of  the  secretary  of  the  council  shall  be  divided 
into  two  departments,  one  for  executive  business,  and  one  for  ac- 
counts. The  former  shall  consist  of  an  officer,  whose  salary  shall  be 
five  hundred  dollars  per  annum,  appointed  by  the  governor  on  a 
nomination  of  three  persons  by  the  council;  and  of  a  clerk,  whose 
salary  shall  be  three  hundred  dollars;  to  be  appointed  and  removed 
at  the  pleasure  of  the  secretary  of  the  council.  •  The  department  of 
accounts  shall  also  consist  of  an  officer  and  a  clerk;  appointed  and 
remunerated  in  the  same  manner  as  the  former. 

Art.«41.  The  project  specified  in  the  preceding  article  of  offices 
and  salaries  thereof,  of  which  the  secretary's  office  is  to  consist,  shall 
be  understood  as  provisional,  until  experience  and  the  course  of  busi- 
ness shall  give  the  proper  light  for  the  6nal  regulation  thereof. 

Art.  42.  The  secretary  of  the  council  shall  form  rules  of  economy 
for  the  administration  of  his  office,  and  present  the  same  to  the 
council,  who  shall  pass  the  same  to  the  executive,  accompanied  by 
their  report,  to  be  presented  with  the  decision  of  the  latter  to  congress 
for  approval.  During  the  interval,  they  can  be  provisionally  adopted, 
should  the  governor  think  proper. 

Art.  43.  The  members  of  the  council  cannot  leave  the  capital 
without  licence  from  the  executive,  who  shall  have  power  to  grant 
the  same  for  two  months.  Should  a  longer  time  be  required,  or 
should  they  be  under  the  necessity  of  leaving  the  state,  they  shall 
solicit  permission  from  congress. 

Art.  44.  The  vice  governor,  and  other  members  of  the  council, 
shall  present  themselves  in  the  hall  of  sessions  of  congress  on  a  day 
appointed,  and  take  oath  to  obey  the  constitution,  the  constitutive  act, 
and  the  laws  and  decrees  of  the  republic,  and  those  of  the  state,  and 
faithfully  to  discharge  the  duties  of  their  office. 

Art.  45.  The  council,  in  attending  on  public  ceremonies,  shall 
'rank  next  to  the  governor. 

Section  Third, 

SSCRETART  OF  8TATB. 

Art.  46.  The  governor  shall  have  a  secretary,  to  be  styled  Secre- 
tary of  state,  who  shall  have  charge  of  all  kinds  of  business  whatever, 
pertaining  to  the  executive  department  of  the  state. 

Art.  47.  To  fill  the  said  office,  it  shall  be  required  to  be  a  citizen 
in  the  exercise  of  his  rights,  over  twenty-five  years  of  age,  a  native 
of  the  republic,  domiciliated  in  the  state  with  three  years  residence 
therein  previous  to  his  appointment. 

Art.  48.  The  style  of  address  of  the  secretary,  in  official  com- 
munications, shall  be  that  of  lordship,  and  he  shall  be  considered  the 
head  of  his  office;  wherein  he  shall  appoint  and  remove  the  clerks 
at  his  pleasure:  whose  number  and  salaries  shall  be  changed  as  the 
labors  and  their  qualifications,  in  the  opinion  of  the  secretary,  with 
approval  of  the  governor,  shall  require. 
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Art.  49.  All  orders  and  decrees,  regulations  and  instructions,  cir- 
culated to  the  towns,  or  directed  to  a  particular  individual  or  corpo- 
ration, shall  be  previously  signed  by  the  secretary,  and  without  tnis 
requisite  they  shall  not  be  obeyed. 

Art.  50.  The  secretary  of  state  shall  be  responsible  to  congress, 
with  his  person  and  oflSce,  for  all  orders  and  measures  of  the  gover- 
nor, which  he  shall  authenticate  with  his  signature,  containing  any 
disposition  contrary  to  the  constitution,  constitutive  act,  and  general 
laws  of  the  republic,  or  the  laws  of  the  statfe,  or  the  orders  of  his 
excellency  the  president  of  the  republic,  not  manifesilj^  opposed  to 
the  said  constitution  and  laws,  without  availing  himself,  as  a  plea  or 
excuse,  of  his  having  done  so  by  order  of  the  governor. 

Art.  51.  The  secretary  shall  sign  every  copy  emanating  from  -the 
office  under  his  charge,  and  shall  present  to  the  governor,  monthly,  a 
circumstantial  notice  of  the  number  of  subjects  despatched  in  the  said 
office,  to  be  printed  and  circulated. 

Art.  52.  The  secretary  shall  attend  the  sessions  of  congress  when 
called  upon  to  give  information  upon  any  subject  of  the  executive 
department,  and  when  ordered  by  the  governor,  to  give  any  informa- 
tion.    In  the  latter  case  he  can  also  attend  the  council. 

Art.  53.  The  orders  of  government,  and  all  communications  issu- 
ing from  the  secretary's  office,  printed  or  in  manuscript,  shall  bear 
upon  the  top  of  the  left  margin  the  government  seal,  which  shall  also 
be  stamped  on  the  wrapper. 

Art.  54.  The  seal  shall  contain,  within  the  figure  of  an  ellipsis, 
the  eagle  upon  a  nopal,  crowned  with  the  cap  of  liberty,  with  lines 
diverging  therefrom,  representing  rays  of  light;  the  border  of  the  oval 
bearing  the  following  inscription:  "Executive  Department  of  the 
State  of  Coahuila  and  Texas.'^ 

Art.  55.  The  secretary  shall  form  a  set  of  internal  regulations  for 
his  office,  and  present  the  same  to  the  governor,  who  shall  pass  the 
same,  accompanied  by  his  report,  to  congress  for  examination  and 
approval;  directing  that  during  the  interval  the  regulations  be  ob- 
served, as  revised  by  himself. 

Art.  56.  In  attendance  on  public  occasions  the  secretary  shall  take 
his  place  after  the  officers. 

For  its  fulfilment,  the  governor  of  the  state  ad  interim  shall  cause 
it  to  be  printed,  published  and  circulated. 

Given  in  Saltillo,  August  25th,  1825. 


DECREE  No.  20. 

Appointment  of  Vice  Governor  and  voters  of  the  Executive 

Council, 

The  Congress  of  the  State  of  Coahaila  and  Texas,  having  proceeded, 
pursuant  to  the  provision  of  section  2d  of  Decree  No.  19  of  the  2.'kh 
instant,  to  the  appointment  of  a  Vice  Governor  and  other  membersy 
Vol-  I.— 59 
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who  are  to  compose  the  Executiue  CoimcUof  the  State,  has  thought 
proper  to  decree  as  follows: 

Art.  1.  Jose  Ignacio  de  Arispe,  having  received  the  absohite  ma- 
jority of  the  votes  of  Congress  for  that  office  is  elected  Vice  Governor 
of  the  State  pro  tem. 

Art.  2.  Juan  de  Goribar,  Jose  Ignacio  Sanches,  presbyter,  Jose 
Ignacio  Alcocer,  and  Jose  Ignacio  de  Cordenas,  licentiate,  having  re- 
ceived the  absolute  majority  of  the  votes  of  Congress,  are  elected 
Executive  Councillors  of  the  State,  and  shall  severally  be  eldest  in 
office  according  to  the  order  of  their  appointment 

Art.  3.  Said  officers  shall  present  themselves  to  congress  at  12 
o'clock  on  the  morrow,  to  take  the  oath  specified  in  article  44  of  De- 
cree No.  19,  aforesaid. 

Art.  4.  The  style  of  address  of  the  vice  governor,  as  president  of 
the  council,  shall  be  that  of  his  Excellency;  and  that  of  the  comi- 
cillors  of  lordship,  in  official  communications  only. 

Art.  5.  The  governor  is  authorised  to  furnish  all  necessary  ex- 
pense to  provide  a  hall,  for  the  council  to  hold  their  sessions,  in  a  style 
corresponding  to  their  rank,  and  consistent  with  the  condition  of  the 
treasury. 

Art.  6.  The  governor  shall  appoint  a  day  for  the  installation  of 
the  council,  which  he  shall  attend,  to  give  greater  solemnity  to  the 
act,  giving  previous  notice  to  congress  thereof. 

For  the  fulfilment  thereof,  the  governor  of  the  state  pro  teoL  shall 
cause  the  same  to  be  published  and  circulated. 

Given  in  SaUillo,  on  the  31st  of  August,  1825. 


DECREE  No.  21. 
Extraordinary  Powers  of  the  Governor  of  the  state  pro  tern. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  reflecting  that  the 
person  who  excites  commotion  and  disorder  under  various  pretexts 
will  resort  to  seduction,  deceit,  and  artifice  of  every  kind  to  subvert 
the  present  form  of  government,  commencing  by  offences  commit- 
ted against  the  highest  authorities  of  the  state;  also,  desiring  at  the 
same  time  to  take  proper  measures  to  preserve  order,  and  to  save 
the  state  from  the  evils  of  anarchy  that  would  result  from  the  disso- 
lution of  the  highest  powers,  has  thought  proper  to  decree  as  fol- 
lows: 

The  governor  of  the  state  pro  tem,  is  invested  with  extraordinary 
administrative  powers,  and  without  subjection  to  legal  forms,  to  arrest 
those  persons  without  distinction  of  rights  of  law,  against  whom 
there  may  be  in  his  opinion  a  strong  suspicion  that  they  will  attempt 
to  disturb  the  public  tranquillity,  under  whatever  pretext;  and  also 
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to  destine  the  said  persons,  for  a  time  not  exceeding  three  months, 
to  such  places  in  the  state  as  he  shall  think  most  proper  for  the  pre- 
servation of  order;  independent  of  the  process  he  shall  order  to  be 
instituted  against  them  according  to  the  existing  laws,  in  the  places 
to  which  they  are  destined;  unless  they  are  of  the  military,  in  which 
case,  on  being  apprehended,  they  shall  be  delivered  over  to  their 
respective  commanders. 

For  its  fulfilment,  the  governor  of  the^  state  pro  tem.  shall  cause  it 
to  be  printed  and  circulated. 

Given  in  Saltillo,  on  the  26th  of  February,  1826. 


DECREE  No  22. 
Restoring  and  preserving  the  public  tranquillity  in  the  State, 

The  Congress  of  the  state  of  Coahuila  and  Texas,  satisfied  that  it  is 
their  principal  duty  to  use  their  utmost  efforts,  and  take  all  pos- 
sible measures  for  the  pubUc  safety,  and  that  all  necessary  means 
should  be  exercised  to  restore  and  Strengthen  the  confidence  of 
the  people  in  their  representatives  and  others  who  from  duty 
contribute  to  the  maintenance  of  order,  has  thought  proper  to 
decree: 

Art.  1.  Every  public  functionary  elected  by  the  people,  directly 
or  indirectly,  or  appointed  and  approved  by  the  government,  who 
shall  have  signed,  or  in  any  evident  manner  supported,  the  turbulent 
and  subversive  pretensions,  attacking  the  state  sovereignty,  that  have 
been  directed  to  congress,  and  exist  in  the  original  in  the  executive 
department,  unless  it  shall  appear  by  some  official  document  that  the 
same  withheld  his  vote,  shall  be  immediately  suspended  in  the  exer- 
cise of  his  functions. 

Art.  2.  Every  ecclesiastical  judge  who  shall  have  signed  the 
same  addresses,  shall  likewise  be  suspend  in  the  exercise  of  his 
attributes,  notice  being  previously  given  to  whom  it  belong^  to 
appoint  another  to  act  m  his  place  until  the  former  shall  have  vindi- 
cated himself  agreeably  to  the  laws. 

Art.  3.  Should  any  curate  be  thus  implicated,  notice  shall  be  given 
to  the  respective  ecclesiastical  judge  to  suspend  him  in  his.  func- 
tions, and  appoint  a  coadjutor  or  substitute,  whose  virtues  are  pub- 
licly known,  to  discharge  his  sacerdotal  duties. 

Art.  4.  Every  professor  of  science,  acting  by  legal  authority,  who 
shall  have  signed  the  aforesaid  memorials,  shall  be  suspended  in  the 
exercise  of  his  profession  within  the  state. 

Art.  5.  The  provision  of  the  foregoing  articles  shall  in  nowise 
impede  the  process  that  shall  be  instituted,  according  to  law,  against 
all  persons  comprised  therein. 

Art.  6.  Others,  who  shall  have  signed  the  aforesaid  documents. 
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shall  not  hold  the  aynntamiental  offices,  which  in  virthe  of  the  pro- 
vision of  article  1,  it  should  6e  necessary  to  refill;  neither  shall  they 
exercise  a  vote  in  the  elections  that  offer  for  that  object.  This 
measure  shall  in  nowise  impede  the  process  that  shall  be  instituted 
against  them  should  they  have  deserved  it  by  a  mpre  censurable 
conduct  in  the  affair. 

For  its  fulfilment,  the  vice  governor  of  flie  state,  pro  tern,  shall 
cause  it  to  be  published  and  circulated. 

Given  in  Sakillo,  on  the  11th  of  March,  1826. 


DECREE  No.  23. 
AMNESTY. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  desirous  that  the 
disagreeable  occurrences  that  have  caused  so  much  convulsion  in 
the  state,  threatening  the  public  safety,  should  be  entirely  for- 
gotten: occurrences  which  have  compelled  the  high  authorities, 
against  their  lenient  and  moderate  principles,  to  adopt  strong 
measures— and  the  said  Congress  witnessing  with  indescribable 
pleasure  that  the  imperious  circumstances  which  compelled  them 
to  devise  all  the  means  of  justice  in  compliance  with  the  first  and 
most  sacred  of  laws — and  since  obvious  motives  for  the  public 
welfare  impel  the  said  congress  to  exercise  the  most  liberal  clem- 
ency, which  is  the  most  noble  attribute,  and  the  most  adorning 
prerogative  of  sovereignty,  pursuant  to  all  herein  manifested,  has 
thought  proper  to  decree  as  follows: 

Art.  1.  The  political  events  which  compelled  the  high  authorities 
of  the  state  to  dictate  measures  within  the  sphere  of  their  attributes, 
and  considered  to  be  imperiously  demanded  for  the  preservation  of 
the  public  order  and  tranquillity  of  the  state,  shall  be  entirely  for- 
gotten;— and  in  future,  under  no  pretence,  shall  the  said  events  ever 
be  imputed  to  the  authors  thereof,  in  whatever  manner  implicated 
therein. 

Art.  2.  In  pursuance  thereof,  all  persons  absent  from  their  homes, 
destined  to  any  part  of  the  state  by  the  executive  in  exercise  of  the 
extraordinary  powers  granted  him  by  Decree  No.  21,  and  against 
whom  a  process  has  been  instituted  in  compliance  with  the  said 
decree,  shall  be  immediately  set  at  liberty,  and  the  executive  shall 
direct  that  they  be  assisted  out  of  the  state  treasury  with  an 
amount,  which  he  shall  judge  sufficient,  according  to  the  distance 
and  their  rank,  to  enable  them  to  return  to  the  bosom  of  their 
families. 

Art.  3.  Those  persons  against  whom  judicial  processes  have,  or 
should  have  been  instituted,  in  compliance  with  Decree  No.  22j  and 
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the  order  of  the  11th  of  March  last,  and  who  are  consequently  im- 
prisoned  or  under  arrest;  and,  being  public  functionaries,  suspended 
from  their  stations,  shall  also  be  set  at  liberty,  and  the  latter  restored 
to  the  full  exercise  of  their  respective  functions. 

Art.  4.  In  future,  neither  the  like  pardon  nor  any  other  grace 
shall  be  extended  to  those  who  shall,  directly  or  indirectly,  promote 
anarchy  attacking,  under  any  pretence,  the  high  authorities  of  the 
state;  on  the  contrary,  they  shall  be  judged  and  punished  with  all 
the  rigor  and  severity  of  the  laws;  as  shall  be  done  forthwith  with 
respect  to  those  who  shall  disdain  the  most  ample  and  liberal  am- 
nesty granted  by  this  decree,  proceeding  in  their  cases  in  strict  con- 
formity with  the  said  laws,  and  with  all  the  promptitude  and  energy 
required  by  the  tenor  thereof,  to  which  the  governor  shall  carefully 
attend. 

Art.  5.  Pursuant  to  the  provision  of  the  foregoing  articles,  the 
Decree  No.  42  is  hereby  repealed;  and  since  the  difficult  and  deli- 
cate circumstances,  which  gave  rise  to  the  extraordinary  powers 
granted  the  executive  by  Decree  No.  21,  have  happily  so  far 
changed  that  the  said  powers  are  considered  to  be  no  longer  neces- 
sary for  the  preservation  of  the  public  order  and  tranquillity,  for 
which  object  they  were  granted,  the  aforsaid  Decree  No.  21  is  like- 
wise revoked. 

For  the  fulfilment  thereof,  the  governor  of  the  state  joro  tem,  shall 
cause  it  to  be  printed,  published,  and  circulated. 

Given  in  Saltillo,  on  the  27th  March,  1826. 


DECREE  No.  24. 

Convocation  Law  for  the  election  of  Representatives  to  the  General 

Congress, 

The  Congress  of  the  state  of  Coahuila  and  Texas,  authorised  by 
article  9th  of  the  constitution  of  the  republic  to  determine,  agree- 
ably thereto,  the  qualifications  of  the  electors,  and  to  regulate  the 
election  of  representatives  to  the  general  congress,  to  be  holden, 
agreeably  to  the  said  constitution,  on  the  first  Sunday  of  October 
next — and  as  the  shortness  of  the  time  does  not  permit  the  same 
to  be  performed  in  the  manner  prescribed  in  the  f  rst  part  of  the 
constitution  of  the  state,  already  presented  by  the  committee 
appointed  to  model  the  same,  because  it  has  not  yet  been  sanc- 
tioned— neither  is  it  possible  at  the  moment  to  do  away  the  diffi- 
culties connected  with  the  first  establishment  thereof  in  a  new 
form  of  government — and  besides,  on  the  other  hand,  it  will  be 
easy  to  follow  the  method  of  former  elections,  with  which  the 
people  are   practically    acquainted— said  congress   has  thought 
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proper  to  decree,  that,  for  this  time  only,  the  elections  be  bolden 
agreeably  to  the  following 

L^IW  OF  CONVOCATION: 

JUNTAS  IN  OENSRAL. 

Art.  1.  For  the  election  of  deputies,  primary  and  secondary  jun- 
tas, and  a  general  state  junta,  shall  be  holden. 

Art.  2.  On  Sunday  the  25th  of  August  next,  the  president  of 
each  ayuntamiento  of  the  state  shall,  by  edict,  or  as  the  custom  may 
be,  convoke  the  citizens  of  the  district  to  assemble  at  the  primary 
juntas. 

Art.  3.  The  said  meetings,  and  the  others,  shall  be  preceded  by 
public  prayer  in  all  the  parish  churches  of  the  state,  for  which  object 
seasonable  notice  shall  be  given  to  whom  it  belongs. 

PRIMART   MUNICIPAL   JUNTAS. 

Art.  4.  Primary  juntas  shall  be  composed  of  all  lawful  citizens, 
domiciliated  and  residing  within  the  limits  of  the  respective  ayunta- 
mientos. 

Art.  5.  All  freemen,  born  within  the  limits  of  the  republic  of 
Mexico — all  those  who,  domiciliated  therein,  have  acquured  this  and 
other  rights  by  the  treaties  of  Iguala  and  Cordova— those  who  have 
acquired  letters  of  citizenship,  provided  they  combine  the  conditions 
required  by  this  law,  shall  have  the  right  of  suffrage  in  popular  juntas. 

Art.  6.  Those  who  have  been  sentenced  to  corporal  or  disgraceful 

Imnishment,  shall  not  have  the  right  of  suffrage,  unless  reinstated  by 
aw  in  said  right. 

Art.  7.  The  right  of  suffrage  shall  be  suspended,  on  the  corres- 
ponding judicial  testimony,  in  case  of  moral  and  physical  inability — 
of  minors,  but  married  men  of  any  age  shall  have  the  said  right — in 
case  of  debt  to  the  public  funds,  due,  and  payment  having  been  de- 
manded—and in  case  of  not  having  a  domicil,  employment,  trade,  or 
known  way  of  support — also  of  those  under  criminal  prosecution. 

Art.  8.  Primary  meetuigs  shall  be  holden  in  all  towns,  whose 
population  amounts  to  five  hundred  souls;  and,  in  those  which  have 
no  ayuntamiento,  the  regidor,  whom  the  ayuntamiento  of  the  chief 
town  of  the  same  district  shall  appoint,  shall  preside. 

Art.  9.  Towns  not  containing  five  hundred  inhabitants,  also  ha- 
ciendos  and  ranchos,  whatever  be  the  population  thereof,  in  elections, 
shall  appertain  to  the  nearest  junta. 

Art.  10.  The  ayuntamientos,  for  assistance  in  keeping  the  census 
of  the  municipalities,  shall  avail  themselves  of  the  parish  lists. 

Art.  11.  All  towns,  in  order  to  facilitate  the  elections,  whether 
those  made  by  themselves  or  in  connection  with  their  district,  shall  be 
divided  into  such  number  of  sections  as  the  ayuntamientos  shall  con- 
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sider  sufficient.  At  the  junta  of  each,  the  number  of  electors  corres- 
ponding to  the  respective  population  thereof,  shall  be  chosen. 

Art.  12.  The  choice  of  electors  in  the  sections  can  devolve  on 
citizens  of  every  section. 

Art.  13.  Should  a  citizen  be  chosen  in  two  or  more  sections,  the 
election  of  that  wherein  he  resides  shall  be  preferred:  and  for  the 
other  sections,  the  citizens  who  shall  have  the  next  highest  number 
of  votes  shall  be  elected. 

Art.  14.  Should  a  citizen,  chosen  elector,  not  be  a  resident  in  any 
of  the  sections  by  which  he  was  chosen,  the  election  of  that  wherein 
he  received  the  most  votes  shall  avail. 

Art.  15.  The  primary  juntas  shall  be  holden  on  Sunday,  the  27th 
of  the  aforementioned  month  of  August. 

Art.  16.  They  shall  be  presided  by  the  president  of  the  respective 
ayuntamientos — and  should  the  town  be  divided  into  sections,  the 
junta  of  one  shall  be  presided  by  the  said  president,  and  the  rest  by 
the  other  alcaldes  and  regidores,  accordhig  to  the  order  of  their  ap- 
pointment. 

Art.  17.  The  citizens  having  convened  in  the  most  public  place 
on  the  day  appointed,  shall  choose  a  secretary  and  two  tellers,  who 
can  read  and  write,  from  among  those  present. 

Art.  18.  The  meeting  being  thus  installed,  the  president  shall  ask 
whether  any  onp  has  any  complaint  to  make  with  regard  to  bribery 
or  subornation  to  cause  the  election  of  any  particular  person,  and 
should  there  be  such  complaint,  the  case  shall  be  verbally  and  pub- 
licly investigated  instanter.  Should  the  charge  be  substantiated  the 
offender  shall  be  deprived  of  a  voice,  active  and  passive;  false  accu- 
sers shall  suffer  the  same  penalty,  and  from  this  decision  there  shall 
be  no  appeal. 

Art.  19.  Should  doubts  arise  whether  any  person  possesses  the 
qualifications  required  for  voting,  the  junta  shall  decide  instanter,  and 
the  decision  shall  be  obeyed  without  appeal  for  this  time  only;  it 
being  understood  the  doubt  can  have  no  relation  to  the  provision  of 
this  or  any  other  law. 

Art.  20.  The  president  shall  abstain  from  making  any  indication 
that  the  election  may  result  in  favor  of  any  particular  person. 

Art.  21.  The  junta  shall  proceed  to  make  choice  of  primary  elec- 
tors, choosing  one  for  every  hundred  voters,  or  for  every  five  hundred 
souls. 

Art.  22.  Should  the  census  give  a  moiety  over  and  above  the 
basis  aforesaid,  another  elector  shall  be  chosen;  but  should  the  excess 
not  amount  to  a  moiety,  it  shall  not  be  regarded. 

Art.  23.  Each  voter  shall  approach  the  table  and  specify  such 
number  of  persons  for  electors  as  it  belongs  to  that  junta  to  choose. 
The  secretary  shall  write  the  names  of  the  said  persons  in  his  presence 
and  no  person  shall  be  allowed  to  vote  for  himself  in  this  or  the  other 
elections,  under  the  penalty  of  losing  his  right  for  the  time  being. 

Art.  24.  Should  the  voter  produce  a  list  of  persons  for  whom  he 
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intends  to  vote,  the  secretary  shall  read  to  him  the  same^and  ask  him 
if  it  be  in  conformity  with  what  is  expressed  therein,  and  if  not,  it 
shall  be  corrected. 

Abt.  2.5.  The  votes  having  been  given  in,  the  president,  tellers, 
and  secretairy  shall  examine  the  lists,  and  the  president  shall  declare 
in  an  audible  voice  the  names  of  the  persons  elected,  who  shall  be 
those  who  shall  have  received  the  greatest  number  of  votes;  in  case 
of  a  tie,  it  shall  be  decided  by  lot. 

Art.  26.  The  secretary  shall  commit  the  act  to  writing,  and  shall 
sign  the  same  together  with  the  president  and  tellers;  a  copy  signed 
by  the  same  persons,  shall  be  delivered  to  each  person  chosen,  to  serve 
as  a  proof  of  his  election. 

Art.  27.  To  be  eligible  as  an  elector  it  is  required  to  be  a  lawful 
citizen,  over  twenty-five  years  of  age,  or  twenty-one  if  married, 
domiciliated  and  a  resident  in  the  municipality;  not  to  hold  any  office 
of  controversy,  civil,  ecclesiastical  or  military,  or  the  office  of  curate. 

Art.  28.  Officers  chosen  by  the  people,  as  alcaldes,  are  not  in- 
cluded in  the  foregoing  article. 

Art.  29.  No  person  can  decline  the  office  of  elector  from  any 
cause,  or  on  any  pretext  whatever. 

Art.  30.  At  the  juntas  no  person  shall  appear  armed,  neither  shall 
there  be  any  gtiard. 

Art.  31 .  The  election  having  closed,  the  junta  shall  be  immedi- 
ately dissolved,  and  any  other  act  in  which  they  interfere,  shall  be 
null. 

HECONDART  OR  DISTRICT  JUNTAS. 

Art.  32.  Secondary  or  district  juntas  shall  be  composed  of  pri- 
mary electors,  assembled  in  the  chief  towns  of  the  district  to  choose 
electors  who  are  to  elect  the  representatives  in  this  capital.  The 
department  of  Texas  for  this  object  shall  be  considered  as  one  sole 
district,  whose  chief  town  or  capital  shall  be  that  of  the  department, 
being  the  city  of  Bexar. 

Art.  33.  The  secondary  juntas  shall  be  holden  on  Sunday,  the 
10th  of  September  next. 

Art.  34.  One  secondary  shall  be  elected  for  every  twenty  primary 
electors  that  shall  be  chosen  in  all  towns  of  the  district 

Art.  35.  Should  there  be  a  moiety  over  and  above  twenty  pri- 
mary electors,  another  secondary  shall  be  chosen;  but  should  the 
excess  not  amount  to  a  moiety  it  shall  not  be  regarded. 

Art.  38.  Should  any  town  of  the  district  not  have  furnished 
twenty  primary  electors,  a  secondary  shall  be  chosen  notwithstanding. 

Art.  37.  At  the  secondary  juntas  the  president  of  the  capital  of 
the  district  shall  preside,  to  whom  the  primary  electors  shall  present 
themselves  with  the  document  proving  their  election,  that  their 
names  may  be  set  down  in  the  book  in  which  the  acts  of  the  juntas 
are  to  be  written. 

Art.  3S.  Three  days  previous  to  the  elections  the  electors  shall 
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meet  the  president  at  the  place  he  may  appoint,  and  they  shall 
choose  a  secretary  and  two  tellers  from  among  themselves. 

Abt.  39.  They  shall  then  present  their  certificates  of  election  to 
be  examined  by  the  secretary  and  tellers,  who  on  the  day  following, 
shall  inform  whether  the  same  be  according  to  law.  Those  of  the 
secretary  and  tellers  shall  he  examined  by  three  individuals  of  the 
junta,  chosen  by  the  same  by  majority  of  votes,  who  shall  inform  in 
like  manner  and  at  the  same  time. 

Art.  40.  On  the  day  aforesaid,  the  electors  having  assembled,  the 
reports  upon  the  certificates  shall  be  read,  and  should  any  question 
arise  with  regard  to  the  qualifications  required,  the  junta  shall  resolve 
instanter,  and  the  decision  shall  be  obeyed  without  appeal. 

Art.  41.  On  the  day  and  hour  appointed  for  the  election  the 
electors  shall  again  convene,  and,  taking  their  seats  without  distinc- 
tion, the  secretary  shall  read  the  articles  signed  by  the  secondary 
juntas,  and  the  president  shall  make  the  inquiry  contained  in  article 
18,  the  provision  whereof  shall  be  obeyed. 

Art.  42.  The  primary  electors  shall  immediately  choose  the  se- 
condary, one  by  one,  by  private  ballot. 

Art.  4.*?.  The  votes  having  been  given  in,  the  president, secretary, 
and  tellers  shall  examine  the  same;  the  person  having  more  than 
one  half  the  votes  shall  be  elected,  and  the  president  shall  declare 
each  election.  Should  no  one  receive  the  absolute  majority  of  votes, 
the  two  having  the  highest  number  shall  be  run  in  a  second  ballot- 
ing, and  the  one  who  receives  the  majority  shall  be  elected.  In  case 
of  a  tie  it  shall  be  determined  by  lot. 

Art.  44.  To  be  eligible  as  an  elector  it  shall  be  required  to  be  a 
lawful  citizen,  over  twenty-five  years  of  age,  having  a  domicil  and 
residence  of  one  year  in  the  district — to  hold  no  office  of  controversy, 
civil,  ecclesiastical  or  military,  or  the  office  of  curate  in  the  district. 
The  election  can  devolve  on  individuals  of  the  junta,  or  others,  pro- 
vided they  belong  to  the  state,  laymen  or  of  the  secular  order;  a 
person  shall  be  considered  a  resident  in  the  district  who  continues 
his  domicile  therein,  and  is  himself  in  another;  provided  he  can  join 
the  general  junta  in  the  capital. 

Art.  45.  The  time  of  residence,  as  provided  in  the  preceding 
article,  shall  not  be  required  of  the  military. 

Art.  46.  The  secretary  shall  commit  the  act  to  writing,  and,  toge- 
ther with  the  president  and  tellers,  sign  the  same;  a  c^py  thereof, 
signed  by  the  same  persons,  shall  be  given  to  each  elector  to  serve 
as  a  certificate  of  his  election;  the  president  shall  transmit  a  copy 
likewise  authenticated  to  the  governor,  and  in  his  default  to  the 
vice  governor  of  the  state,  by  whom  it  shall  be  published  by  ordi- 
nance posted  in  the  most  public  places. 

Art.  47.  The  provision  made  for  the  primary  elections  in  articles 
20,  28,  29,  30  and  31,  shall  also  be  observed  in  the  secondary. 
Vol.  I.— 60 
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STATE  JUNTA. 

Art.  48.  The  general  junta  of  the  state  shall  be  composed  of  the 
secondary  electors  of  all  the  districts,  assembled  in  this  capital  for  the 
purpose  of  electing  deputies  to  the  chamber  of  representatives  in  the 
general  congress. 

Art.  49.  The  said  junta  shall  be  holden  on  the  first  Sunday  in 
October  next,  in  conformity  to  article  16th  of  the  constitution  of  the 
republic. 

Art.  60.  The  governor  of  the  state  shall  preside  the  same,  and  in 
his  default  the  vice  governor,  to  whom  the  electors  shall  present 
themselves  with  their  credentials,  that  their  names  may  be  written 
down  in  a  book,  wherein  the  acts  of  the  junta  shall  be  committed  to 
writing. 

Art.  51.  Three  days  previous  to  the  election,  the  electors  shall 
meet  with  the  governor  or  vice  governor,  as  the  case  may  be,  at  the 
place  appointed,  with  open  doors,  and  they  shall  appoint,  by  ma- 
jority of  vote,  a  secretary  and  two  tellers  from  among  themselves. 

Art.  52.  This  decree,  the  credentials,  also  the  authenticated  record 
of  the  acts  and  the  elections  holden  in  the  chief  towns  of  the  districts, 
shall  be  read;  the  secretary  and  tellers  shall  examine  the  same,  and 
report  on  the  day  following  whether  the  whole  be  according  to  law — 
the  credentials  of  the  latter  shall  be  examined  by  three  individuals  of 
the  junta,  chosen  by  majority  of  votes,  who  shall  report  ui  like  man- 
ner and  on  the  same  day. 

Art.  53.  The  electors  having  assembled  on  the  day  aforesaid,  the 
reports  shall  be  read,  and  should  any  doubt  appear  upon  the  creden- 
tials or  certificates,  or  the  qualifications  of  the  electors,  the  junta  shall 
decide  instanter,  and  the  resolution  shall  be  obeyed  without  appeal. 

Art.  54.  On  the  day  appointed  for  the  election,  the  electors  hav- 
ing assembled  and  seated  themselves  without  distinction,  with  open 
doors,  the  president  shall  make  the  inquiry  as  specified  in  article  18, 
the  entire  provision  whereof  shall  be  obeyed. 

Art.  55.  The  electors  shall  then  choose  the  deputy  by  ballot. 

Art.  56.  The  votes  having  been  given  in,  the  president,  secretary 
and  tellers  sliall  examine  the  same,  and  the  person  receiving  the  ab- 
solute majority  shall  be  declared  elected;  should  no  one  receive  such 
majority,  the  two  having  the  highest  number  shall  be  elected.  Should 
there  be  a  tie,  it  shall  be  decided  by  lot. 

Art.  57.  After  the  election  of  deputy  proprietor,  the  deputy  su- 
pletory  shall  be  elected  in  the  same  manner. 

Art.  58.  In  conformity  to  articles  11,  12,  and  13  of  the  constitution 
of  the  republic,  it  belongs  to  the  state  to  elect  one  deputy  proprietor 
and  one  supletory. 

Art.  59.  The  said  deputies  shall  possess  the  qualifications  required 
by  articles  19,20,  and  21  of  the  constitution  aforesaid,  and  those 
excepted  by  article  23  therein,  cannot  be  elected. 

Art.  60.  The  secretary  shall  commit  the  act  of  the  elections  to 
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writing,  and,  together  with  the  president  and  the  electors,  sign  the 
same;  and  the  president  shall  cause  a  list  of  the  deputies  elected, 
signed  by  himself  and  the  secretarj^  to  be  published,  and  shall  trans- 
mit a  copy  to  each  of  the  towns  of  the  state. 

Art.  61.  The  election  of  the  aforementioned  deputies  having 
closed,  the  jnnta  shall  make  the  proper  arrangements  for  complying 
with  the  provisions  of  article  17  of  the  constitution  of  the  republic. 

Art.  62.  In  the  state  junta,  the  articles  20.  28, 29,  80,  and  31  shall 
be  obeyed. 

For  its  fulfilment,  the  vice  governor  of  the  state  ad  inierim  shall 
cause  it  to  be  published  and  circulated. 

Given  in  Saltillo,  on  the  28th  of  July,  1826. 


DECREE  No.  26. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  in  compliance  with 
the  general  law  of  August  24,  and  in  exercise  of  the  power  granted 
thereby  to  the  same  for  replacing  the  comp'^nies  of  permanent 
Cavalry  which  ought  to  exist  in  the  state,  decrees: 

Art.  1.  The  governor  of  the  state  shall  demand  of  the  chief  politi- 
cal oflScers,  and  the  latter  of  their  immediate  subordinates,  the  number 
required  to  complete  the  necessary  force  of  the  fortress  companies  of 
permanent  cavalry,  destined  to  the  defence  of  the  state,  according  to 
the  general  law  of  March  last. 

Art.  2.  The  executive,  and  each  of  the  said  chief  oflScers.in  their 
turn,  shall  make  an  allotment  of  the  aforementioned  number  among 
the  respective  districts  in  proportion  to  the  population,  manifesting  to 
their  subordinates  the  obligation  and  responsibility  they  are  under  of 
showing  that  the  allotments  are  filled  within  the  time  specified,  and 
taking  care  that  in  the  same  as  little  injury  as  possible  shall  be  oc- 
casioned to  agriculture,  mining,  and  the  arts. 

Art.  3.  In  order  to  comply  with  the  provision  of  article  7  of  the 
aforementioned  law  of  the  24th  of  August,  the  number  of  recruits  to 
be  enrolled  in  order  to  fulfil  the  future  basis  of  the  said  fortress  com- 
panies, shall  be  repeated  in  the  terms  therein  specified. 

Art.  4.  The  ayuntamientos,  with  the  assistance  of  armed  force 
should  it  be  necessary,  shall  proceed  to  make  levies,  and  to  take  from 
among  the  same  the  individuals  required  to  complete  the  number 
assigned. 

Art.  5.  The  levies  having  been  made,  vagrants  and  disorderly 
persons  shall  be  taken  in  preference  for  military  service:  and  should 
the  number  designated  not  be  completed  with  persons  of  this  descrip- 
tion, unmarried  men,  who  can  be  spared  by  their  families  with  the 
least  inconvenience,  shall  be  taken,  and  the  latter  shall  draw  lots  to 
complete  the  number  required. 

Art.  6.  In  each  municipality  there  shall  be  a  junta,  composed  of 
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the  first  alcalde,  two  regidores,  and  one  sindico,  to  investigate  and 
determine  the  circumstances  and  qualifications, of  those  comprised  in 
the  foregoing  articles,  according  to  the  ordinances  and  existing  laws. 

Art.  7.  Should  any  individual  claim  to  be  aggrieved  by  the  de- 
cision of  the  junta  aforesaid,  he  shall  appeal  to  the  governor  of  the 
state,  who  shall  give  the  final  decision,  but,  during  the  interval,  the 
appellant  shall  comply  with  a  soldier's  duties. 

Art.  S.  Should  the  claim  of  the  appellant  prove  to  be  just,  he  shall 
be  exempt  from  military  service  for  that  time  only,  should  the  impedi- 
ment not  be  perpetual,  his  post  being  filled  by  another  of  the  same 
place.  For  the  expense  incurred  in  the  support  of  the  aggrieved 
party,  also  for  that  he  incurs  in  the  appeal,  the  junta  of  investigation 
shall  be  responsible. 

Art.  9.  The  general  military  commandant  may  direct,  agreeably 
to  the  ordinance,  that  recruits  be  obtained  by  entrapment  and  decoy, 
and  that  those  who  present  themselves  voluntarily  be  admitted — 
raising  flags  in  such  places  as  the  governor  of  the  state  shall  designate. 
In  this  case  those  commissioned  by  the  aforementioned  chief,  for  the 
purpose,  shall  give  notice  to  the  respective  ayuntamientos  of  the  num- 
ber and  names  of  the  persons  raised  in  this  manner,  that  they  may 
be  deducted  from  the  number  designated. 

Art.  10.  Should  hired  servants  appear  in  the  lists  presented  to  the 
ayuntamientos  by  the  persons  commissioned  in  compliance  with  the 

Erovision  of  the  preceding  article,  they  shall  not  be  considered  as 
aving  presented  themselves  voluntarily  to  the  military  service, 
unless  the  amount  they  owe  be  previously  paid,  or  there  be  an 
agreement  between  the  servant  and  the  master,  or  between  the  latter 
and  the  person  commissioned. 

Art.  11.  From  the  second  class,  specified  in  article  5,  those  shall 
be  eiirolled  who  are  destined  to  the  depot  specified  in  article  7  of  the 
general  law  on  the  subject,  also  by  lot  as  in  the  former  instance; 
provided  there  be  not  a  suflBcient  number  of  the  class  specified  in 
article  5  aforesaid,  to  fill  the  vacant  posts. 

Art.  12.  Those  who  volunteer  as  substitutes,  and  those  taken  in 
levy  according  to  the  second  part  of  article  5  aforesaid,  shall  be 
admitted,  should  it  be  satisfactory  to  the  junta  of  investigation;  but 
one  or  more  instances  of  the  kind  shall  not  exempt  them  from  mili- 
tary service  when,  on  another  occasion,  it  shall  belong  to  them  to 
offer  themselves. 

Art.  13.  Those  belonging  to  the  civic  militia  shall,  for  that  reason 
alone,  be  exempt  from  the  said  service. 

Art.  14.  The  governor  shall  previously  agree  with  the  executive 
of  the  republic,  that  the  latter  may  furnish  him  with  the  funds 
requii^ed  to  satisfy  the  daily  pay  and  expenses  of  the  recruits. 

Art.  15.  That  this  law  be  more  easily  fulfilled,  the  executive 
shall  give  to  the  subordinate  officers  all  the  instructions  he  shall 
deem  necessary. 
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For  its  fulfilment,  the  vice  governor  of  the  state,  ad  interim,  shall 
cause  it  to  be  printed,  published  and  circulated. 
Given  in  Saltillo,  on  the  j39th  of  April,  1820. 


DECREE  No,  26. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree  the  following: 

Until  the  manner  and  terms  whereby  the  councillors  at  law  of  the 
state  are  to  be  admitted  and  qualified,  the  executive  shall  permit 
those  who  apply  to  him  to  exercise  their  profession,  exacting  of  them 
their  lawful  diploma,  and  authenticated  certificate  that  they  are  not 
suspended  in  the  practice  of  their  profession. 

The  vice  governor  of  the  state,  ad  interim,  shall  order  the  same  to 
be  printed,  published,  and  circulated,  for  its  fulfilment. 

Given  in  Saltillo,  on  the  14lh  of  October,  1826. 


DECREE  No.  27. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  taking  into  con- 
sideration that  according  to  the  constitution  of  the  state,  about  to 
govern,  the  municipalities  ought  very  soon  to  be  elected,  and  with 
a  view  to  prevent  the  inconvenience  and  injury  that  might  result 
to  the  towns  from  a  repetition  of  electoral  juntas,  and  other  acts 
relating  thereto,  has  thought  proper  to  decree": 

The  present  ayimtamientos  shall,  for  this  time  only,  continue  in 
the  exercised  of  their  functions  until  removed  according  to  the  plan 
that  shall  originate  in  the  constitution  of  the  state. 

For  the  fulfilment  thereof,  the  vice  governor  of  the  state,  pro  teuL, 
shall  cause  the  same  to  be  printed,  published,  and  circulated. 

Given  in  Saltillo,  on  the  2Sth  of  November,  1826. 


DECREE  No.  28. 

With  a  view  to  comply  in  some  manner  with  the  desires  of  the 
governor  on  the  subject  of  promoting  the  more  ready  despatch  of 
the  business  of  the  towns,  and  considering  that  the  election  of  the 
council  and  other  officers,  according  to  the  constitution,  is  about  to 
take  place,  the  Congress  of  the  state  of  Coahuila  and  Texas  has 
resolved  to  decree  as  follows: 

Art.  1.  The  executive  council,  established  by  Decree  No.  19, 
shall  be  composed  for  the  present  of  two  voters  proprietors,  who  are 
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present  in  the  state,  and  one  supletory,  and  shall  be  chosen  by  con- 
gress. 

Art.  2.  In  all  other  respects  the  Decree  No.  19  shall  continue  in 
force,  and  the  councils  conforming  to  the  same. 

Art.  3.  In  caise  of  moral  or  physical  inability  on  the  part  of  any 
voter  proprietor,  the  supletory  shall  act  in  his  place. 

For  its  fulfilment,  the  governor  of  the  state,  ad  interim,  shall  cause 
it  to  be  printed,  published,  and  circulated. 

Given  in  Saltillo,  on  the  16th  of  February,  1827.  ^ 


DECREE  No.  29. 

Form  of  Oath  to  be  taken  by  the  Officers  of  the  State  to  obey  the 
Constitution  of  the  samCj  and  the  manner  said  Constitution  is 
to  be  delivered  to  the  Executive  to  be  solemnly  published. 

The  Cona^ress  of  the  state  of  Coahuila  and  Texas,  having  sanctioned 
the  political  constitution  of  said  state,  and  desiring  that  the  oath 
and  publication  thereof  be  effected  with  the  pomp  and  solemnity 
corresponding  to  an  event  so  fortunate,  and  so  much  desired,  has 
thought  proper  to  decree: 

Art.  1.  On  the  11th  instant,  in  public  session,  to  commence  at  10 
o'clock  in  the  morning,  the  aforementioned  constitution  shall  be  read 
entire;  all  the  deputies  present  in  the  capital  shall  then  sign  two  first 
copies  in  manuscript,  and  a  committee  ol  three  individuals,  including 
the  secretary  of  congress,  shall  receive  one  of  the  said  first  copies  from 
the  hands  of  the  president,  and  shall  pass  to  present  the  same  to  the 
governor  of  the  state,  that  he  may  preserve  the  same  in  his  archives. 

Art.  2.  On  the  12th,  in  public  session,  to  commence  at  10  o'clock, 
A.  M.,  one  of  the  secretaries  holding  the  political  constitution  of  the 
state  in  his  hands;  first,  the  president  shall  take  oath  to  cause  the 
same  to  be  obeyed;  and  afterwards  the  other  deputies,  in  the  hands 
of  the  president.  The  governor  and  council  shall  then  present  them- 
selves in  the  hall  of  sessions,  and  take  the  same  oath,  in  the  hands  of 
the  president;  and  this  act  having  closed,  they  shall  proceed,  accom- 
panied by  the  deputies  and  officers,  to  the  parish  church,  where  a 
solemn  Te  Deum  shall  be  chaunted  in  act  of  gratitude  to  the  Supreme 
Being. 

Art.  3.  The  secretary  of  state,  the  ayuntamientos,  ecclesiastical 
officers,  superiors  of  offices  for  transacting  public  business,  and  the 
prelate  of  the  religions  fraternity  of  San  Francisco,  shall  take  oath 
before  the  governor  to  obey  the  constitution.  The  officers  in  national 
employ,  for  the  present,  and  until  the  general  congress  shall  resolve 
whether  they  should,  shalUake  oath  in  the  same  manner,  to  obey  the 
said  constitution,  and  cause  their  subordinates  to  obey  the  same. — 
Those  belonging  to  a  jeligious  communion,  before  their  respective 
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prelate;  and  the  subordinates,  the  other  officers  employed  by  other 
anthorities,  corporations,  and  business  offices,  shall  take  the  same 
oath  before  their  superiors;  all  on  the  day  the  governor  shall  appoint 

Art.  4.  The  governor  shall  designate  the  day  for  the  solemn  pub- 
lication of  the  constitution  in  this  capital,  which  being  done,  he  shall 
communicate  the  same  immediately  to  the  chief  of  the  department  of 
Texas,  and  to  the  first  alcaldes  of  the  other  ayuntamientos  of  the  state, 
that  they  may  proceed  to  publish  the  same  in  the  towns  of  their  dis- 
trict The  governor  shall  regulate  the  ceremony  for  the  pubKcation 
thereof  in  this  capital,  taking  care  that  the  same  be  conducted  with 
due  dignity;  and  he  shall  also  take  the  proper  measures  that  the  said 
constitution  be  likewise  solemnly  published  in  all  the  other  towns  of 
the  state. 

Art.  5.  In  the  Department  of  Texas,  and  in  the  other  towns  apart 
from  the  capital,  the  chief  of  police,  and  first  alcaldes  of  each  ayun- 
tamiento,  shall  take  the  said  oath  before  the  ayuntamiento  of  this 
capital,  and  afterwards  tlie  other  members  of  the  respective  corpora- 
tions before  the  said  chief,  or  respective  alcaldes;  also  curates,  and 
state  agents  or  superior  officers  having  charge  of  the  administration  of 
the  rents  in  their  districts;  and  also  those  who  are  present  in  the  said 
towns  and  departments,  and  in  employ  of  the  general  government, 
shall  take  the  same^oath  as  prescribed  in  article  3. 

Art.  6.  In  this  capital,  and  in  the  other  towns  of  the  state,  the  peo- 
ple and  the  rest  of  the  clergy  shall  take  the  same  oath  in  their  respec- 
tive parishes,  in  the  accustomed  form,  and  on  the  day  their  ayunta- 
mientos shall  appoint. 

Art.  7.  The  corresponding  act  of  all  these  acts  shall  be  committed 
to  writing,  and  two  attested  copies  shall  be  taken  out  and  transmitted, 
by  whom  it  belongs,  to  the  governor  of  the  state,  who  shall  deposit 
one  in  the  archives  of  his  secretary's  office,  and  pass  the  other  to  con- 
gress with  thp  same  object. 

Art.  8.  The  form  of  the  oath,  mentioned  in  the  third  and  following 
articles,  shall  be  as  follows: 

You  solemnly  swear,  before  God,  to  obey  the  political  constitution 
of  the  state  of  Coahuila  and  Texas,  sanctioned  by  congress  on  the 
11th  of  March,  1827,  and  cause  the  same  to  be  obeyed.  (They  shall 
answer  yes,  I  do  swear.)  So  help  you  god;  should  you  not,  may  it 
be  demanded  of  you  in  judgment,  and  moreover  you  shall  be  answer- 
able to  the  state.  (With  respect  to  the  people,  and  others  not  holding 
office,  the  words  "anrf  cause  the  same  to  be  obeyed*^  shall  be  omitted.) 

Art.  9.  Any  individual  or  individuals,  comprised  in  the  articles  of 
this  decree,  who  shall,  directly  or  indirectly,  refuse  to  tatke  the  oath, 
shall  be  rejected  by  the  state,  should  they,  on  being  once  required  by 
the  executive  or  competent  authority,  persist  in  their  purpose. 

For  its  fulfilment,  the  governor  of  the  state,  ad  interim,  shall  cause 
it  to  be  printed,  published  and  circulated. 

Given  in  Saltillo,  on  the  6th  of  March,  1827. 
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The  constitution  of  the  state  sanctioned  on  the  eleventh  of  March, 
1827. 


DECREE  No.  30. 

Tlie  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree  the  following: 

For  printing  and  publishing  the  constitution,  sanctioned  and  order- 
ed to  be  published  and  circulated,  the  governor  shall  use  the  following 
form: 

The  governor,  pro  tem.y  of  the  state  of  Coahuila  and  Texas,  to  all 
the  inhabitants  thereof:  Be  it  known  that  the  congress  of  the  said 
state  has  decreed  and  sanctioned  the  following  constitution :  (the  con- 
stitution with  the  preliminary  and  signatures  thereof  to  be  here  insert- 
ed.) Wherefore,  I  command  it  to  be  printed,  published,  circulated, 
and  duly  fulfilled. 

Given,  &c.  To  be  here  signed  by  the  governor,  and  then  by  the 
secretary. 

For  its  fulfilment,  the  governor  of  the  state,  ad  interim,  shall  cause 
it  to  be  printed,  published  and  circulated. 

Given  in  Saltillo,  on  the  11th  of  March,  1827. 

DECREE  No.  31. 

Convocation  for  the  first  Constitutional  Congress. 

The  Constituent  Congress  of  the  state  of  Coahuila  and  Texas,  taking 
into  view  that  should  the  election  of  deputies  to  the  first  congress, 
of  governor,  vice  governor,  and  councillors,  be  effected  within  the 
time  the  constitution  of  the  state  prescribes,  the  former  cannot  take 
place  until  the  months  of  August  and  September;  neither  can  the 
latter  officers  exercise  their  functions  until  January  and  March, 
1828;  and  desiring  as  far  as  possible  to  avoid  the  perplexities,  which 
would  obviously  occasion  great  injury  to  the  stale,  and  internal 
administration  thereof,  has  thought  proper  to  decree:  that,  for  this 
time  only,  the  elections  be  holden,  congress  installed,  and  the  gov- 
ernor, vice  governor,  and  councillors,  enter  on  the  exercise  of  their 
functions  in  the  manner  stated  in  the  following  law  of  convocation. 

CONVOCA  TION  LA  W. 

Section  First. 

CONGRESS. 

Art.  1.  Congress  shall  be  the  union  of  the  deputies,  representing 
the  state,  elected  in  the  manner  hereinafter  provided,  and  until  1833 
the  number  thereof  shall  consist  of  twelve  proprietors  and  six  suple- 
tories. 
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Art.  2.  Congress  shall  open  their  sessions  on  the  1st  of  July,  and 
with  this  objectj^and  that  of  the  solemn  installation  thereof^  the  depu- 
ties shall  be  present  in  the  capital  by  the  27th  of  June. 

Art.  3.  The  districts  of  Saltillo«  Parras,  and  Mdnclova,  shall 'elect 
Aree  deputies  proprietors  each,  that  of  Texas  two,  and  Rio  Grande 
one.  The  district  of  Saltillo  shall  elect  two,  and  each  of  the  other 
districts  one  deputy  supletory. 

Art.  4.  To  be  eligible  to  the  office  of  deputy  proprietor  or  suple- 
tory, the  foUowing  qualifications  at  the  time  of  the  election  shall  be 
lequired: 

First — To  be  a  citizen  in  the  enjoyment  of  his  rights. 

Second — ^To  have  attained  the  age  of  twenty-five  years. 

Third — ^To  be  domiciliated  in  the  state,  and  to  have  resided  therein 
the  two  years  immediately  preceding  their  election.  For  natives  of 
the  state  the  first  two  requisites  shall  be  sufficient 

Art.  5.  Those  not  bom  within  the  territory  of  the  republic  to  be 
eligible  as  deputies  proprietors,  shall  have  been  eight  years  domicilia- 
ted therein,  and  shall  possess  real  estate  to  the  amount  of  eight  thou- 
sand dollars,  or  an  industrious  employment  that  shall  yield  them  one 
thousand  dollars  per  annum,  and  the  qualifications  provided  in  the 
foregoing  article. 

Art.  6.  Natives  "of  any  other  part  of  the  American  continent,  in 
1810  subject  to  Spain,  and  not  now  annexed  to  any  other  nation,  nor 
in  subjection  to  the  former,  shall  be  excepted  from  the  foregoing  arti- 
cle; and  for  such,  three  years  domicil  in  this  republic,  and  the  requi- 
sites prescribed  in  article  4,  shall  be  sufficient. 

Art.  7.  The  following  persons  cannot  be  deputies  proprietors  or 
supletories:  ^ 

First — ^The  governor  and  vice-governor  of  the  state,  and  members 
of  the  executive  council. 

Second — Persons  in  employ  of  the  general  government. 

Third — Civil  functionaries  whose  offices  are  conferred  by  the  ex- 
ecutive of  the  state. 

Fourth — ^Ecclesiastics  exercising  any  jurisdiction  or  authority  in  the 
district  where  the  election  is  holden. 

Fifth — Foreigners  in  time  of  war  between  their  own  country  and 
this  republic. 

Art.  8.  The  public  officers  of  the  general  government,  and  of  the 
state,  to  be  eligible  as  deputies,  shall  be  required  to  have  been  out  of 
office  four  months  previous  to  the  election. 

Art.  9.  The  deputies  of  the  present  congress  cannot  be  elected. 

Section  Second. 

GOVERNOR,  VICE  GOVERNOR  JkND  COUNCILLORS. 

Art.  10.  The  governor  of  the  state  shall  possess  the  following  qua- 
lifications at  the  time  of  his  election. 

First — He  shall  be  a  citizen  in  the  enjoyment  of  his  rights. 
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Second — ^A  native  of  this  republic. 

Third — Shall  have  attained  to  thirty  years  of  age. 

Fourth — Shall  be  domiciliated  in  this  state,  having  resided  five 
yearatherein,  two  of  which  shall  be  immediately  preceding  his  elec- 
tion. 

Art.  11.  EJcclesiastics,  military,  and  other  officers  of  the  general 
government,  in  actual  service,  cannot  obtain  the  office  of  governor. 

Aht.  12.  There  shall  be  likewise  a  vice-governor  of  die  state, 
whose  qualifications  shall  be  the  same  as  those  required  for  governor. 

Art.  13.  For  the  better  discharge  of  his  official  duties,  the  gover- 
nor shall  have  a  body  for  consultation,  to  consist  of  three  voters  pro- 
prietors and  two  supletories,  of  all  whom  one  only  can  be  an  ecclesi- 
astic. 

Art.  14.  The  qualifications  required  for  a  councillor  shall  be  die 
same  as  those  required  for  a  deputy.  Those  not  eligible  to  the  office 
of  deputy  shall  not  be  eligible  to  that  of  councillor. 

Art.  15.  Those  elected  to  these  offices  shall  take  possession  of  the 
same  on  the  1st  of  August,  and  cannot  decline  the  service  thereof, 
except  the  deputies  of  congress  at  the  time  of  the  election,  and  those 
who,  in  the  opinion  of  the  said  congress,  are  morally  or  physically  dis- 
abled. 

Section  Third. 

ELECTION  OF  DEPUTIES. 

Art.  16.  For  the  election  of  deputies,  municipal  electoral,  and  dis- 
trict electoral  assemblies  shall  be  holden. 

Municipal  Electoral  •Assemblies. 

Art.  17.  The  municipal  electoral  assemblies  shall  be  composed  of 
citizens  enjoyingtheir  rights,domiciliated  and  resident  within  the  limits 
of  the  respective  ayuntamiento.  No  person  of  this  class  can  decline 
attending  the  same. 

Art.  18.  Said  assemblies  shall  be  holden  on  Sunday  the  22d  of 
April,  and  day  following,  to  choose  district  electors,  who  are  to  elect 
the  deputies.  For  this  purpose,  eight  days  previous,  or  less,  should  "^ 
the  pressure  of  the  time  require,  the  president  of  eadi  ayuntamiento 
shall  convoke  the  citizens  of  his  district  by  the  proper  edict,  or  as  the 
custom  may  be,  giving  notice  to  the  haciendas  and  ranchos  of  the  same 
district,  that  the  same  may  come  to  the  knowledge  of  the  citizens 
thereof. 

Art.  19.  That  the  citizens  may  more  conveniently  attend,  each 
ayuntamiento,  according  to  the  locality  of  its  territory,  shall  determine 
the  niunber  of  municipal  meetings  to  be  formed  in  its  limits:  also  die 
public  places  where  they  shall  be  holden,  designating  to  each  the 
places  corresponding  thereto. 

Art.  20.  They  shall  be  presided,  one  by  the  chief  of  police^  or  the 
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alcalde,  and  the  rest  by  the  other  uidividuals  of  the  aynntamiento,  as 
it  shall  fall  to  them  by  lot;  and  in  default  of  the  latter,  the  said  cor- 
poration shall  appoint  for  president  of  the  said  municipal  assembly,  a 
citizen  belonging  within  the  precincts  assigned  thereto,  who  can  read 
and  write. 

Art.  21.  On  the  aforesaid  Sunday  in  April,  the  hour  of  the  meet- 
ing having  arrived,  and  the  citizens  assembled  in  the  place  appointed, 
being  together,  the  said  assembly  shall  commence  by  choosing  from 
among  themselves,  by  majority  of  vote,  one  secretary  and  two  tellers, 
who  can  also  read  and  write. 

Art.  22.  The  elections  shall  continue  open  on  both  days  specified 
in  article  18,  four  hours  each,  divided  in  morning  and  evening.  In 
each  meeting  a  register  shall  be  kept  to  record  therein  the  votes  of  the 
citizens  convened  to  choose  the  district  electors,  entering  alphabetically 
the  names  of  the  voters  and  candidates. 

Art.  23.  To  be  eligible  as  an  elector  it  shall  be  required  to  be  a 
citizen  in  the  enjoyment  of  his  rights — to  have  attained  the  age  of 
twenty-five  years — to  be  able  to  read  and  write — and  to  be  domi- 
ciliated, and  a  resident  in  the  same  district  one  year  immediately  pre- 
ceding the  election. 

Art.  24.  Each  citizen  shall  vote  for  the  respective  district  electors, 
viva  voce,  or  in  writing;  in  the  former  case,  the  voter  shall  call  the 
names  of  those  for  whom  he  votes  in  an  audible  voice,  and  should  he 
give  in  his  vote  in  writing,  the  secretary  shall  read  the  list  thereof  in 
the  same  manner,  and  shall  enter  the  same  in  presence  of  the  voter. 
No  person  shall  vote  for  himself,  in  this  or  the  other  electoral  acts, 
under  penalty  of  losing  his  right  of  voting. 

Art.  25.  In  the  district  in  which  one  deputy  only  is  to  be  elected, 
there  shall  be  chosen  eleven  electors,  and  where  two  or  more  deputies 
are  to  be  elected,  there  shall  be  chosen  twenty-one  electors. 

Art.  26.  Doubts  or  controversies  that  occur  whether  any  person, 
or  persons,  possess  the  qualifications  required  for  voting,  shall  be 
determined  verbally  by  the  assembly,  and  the  decision  shall  be 
executed  without  appeal  for  that  time  and  that  purpose  only:  it  being 
understood  that  the  doubt  shall  not  turn  upon  the  provision  of  this  or 
other  laws.  Should  there  be  a  tie  in  determining  the  question,  abso- 
lutory sentence  shall  be  given. 

Art.  27.  Should  complaints  arise  of  bribery,  subornation,  or  force, 
to  cause  the  election  to  result  in  favor  of  particular  persons,  the  case 
rimll  be  publicly  apd  verbally  canvassed  and  brought  to  a  decision. 
Should  the  accusation  be  founded  in  fact,  the  offenders  shall  be 
deprived  of  a  voice,  active  and  passive.  False  accusers  shall  sufier 
the  same  penalty.  From  this  decision  there  shall  be  no  appeal 
Doubts  that  occur  with  regard  to  the  nature  of  the  testimony,  shall  be 
determined  in  the  manner  stated  in  the  preceding  article. 

Art.  28.  Municipal  assemblies  shall  be  conducted  with  open  doors, 
without  any  guard;  and  no  person,  to  whatever  class  he  may  belong, 
shall  appear  armed  therein. 
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Art.  M.  The  election  of  both  days  having  tenninatedy  the  pied* 
dent,  tellers  and.secretary  of  each  assembly,  shall  proceed  to  estimate 
and  cast  up  the  votes  received  by  the  several  candidates  in  the  register^ 
and  sign  the  same;  which  having  been  done,  the  assembly  shall  be 
dissolved,  and  any  other  act  in  which  they  interfere,  shall  not  only  be 
null,  but  shall  be  considered  an  offence  against  the  public  safety. 
The  said  register  shall  be  delivered,  enclosed  -and  locked,  to  the 
secretary  of  the  respective  ayuntamiento. 

Art.  30.  On  Sunday,  the  29th  of  April,  aforesaid,  each  ayunta- 
miento shall  convene  in  their  respective  town  halls  in  public  session. 
In  their  presence,  the  president,  tellers,  and  secretary  of  the  municipal 
assemblies  being  also  present,  the  register  shall  be  opened,  and,  in 
view  of  all  present,  a  general  list  shall  be  formed  alphabetically, 
comprising  all  the  candidates,  and  number  of  votes  they  have  received. 

Art.  31.  The  said  list,  and  the  act  of  the  corporation  that  shall  be 
drawn  up  relative  to  the  subject,  shall  be  signed  by  the  president  of 
the  ayuntamiento,  and  secretary  of  the  same,  and  the  secretaries  of 
the  assemblies.  Two  copies  of  the  aforesaid  list  shall  then  be  drawn 
off,  authenticated  by  the  same  persons,  one  of  which  shall  be  imme- 
diately posted  in  the  most  public  place,  and  the  other  delivered  with 
the  corresponding  oflScial  letter,  signed  by  the  president  of  the  ayunta- 
miento, to  two  individuals  whom  the  said  corporation  shall  appoint 
from  its  own  body,  who  shall  repair  to  join  those  commissioned  by 
the  other  ayuntamientos  in  order  to  make  the  general  adjustment  and 
computation  of  the  votes. 

Art.  32.  On  Sunday,  the  13th  of  May,  the  persons  commissioned 
by  the  ayuntamientos  shall  present  themselves,  with  their  certificates 
of  appointment,  to  the  chief  of  police,  and  in  his  default,  to  the  first 
alcalde  of  the  capital  of  the  .district;  and  the  latter,  or  second  alcalde, 
as  the  case  may  be,  presiding,  they  shall  meet  in  the  town  halls  in 
public  session,  and  in  view  of  all  the  lists,  shall  form  a  general  list  of 
the  persons  chosen  district  electors  by  the  citizens  of  the  respecti? e 
district,  stating  the  number  of  votes  they  have  received,  and  the 
places  of  their  residences. 

Art.  33.  In  order  to  make  the  general  computation  of  votes,  four 
persons  commissioned,  at  least,  shall  be  present.  In  districts  wherein 
this  number  cannot  meet,  the  ayuntamiento  of  the  capital  town  shall 
choose  from  their  own  body  the  persons  wanting  to  complete  the  same. 

Art.  34.  The  citizens  who,  on  this  general  inquiry,  shall  prove  to 
have  the  greatest  number  of  votes  in  the  list,  shall  be  constitutionally 
chosen  electors.  In  case  of  a  tie  between  two  or  more  persons,  it 
shall  be  decided  by  lot. 

Art.  35.  The  list  aforesaid,  and  act  relative  to  the  subject,  shall  be 
signed  by  the  president,  commissioners,  and  the  secretary  of  the 
ayuntamiento  of  the  capital  of  the  district  Copies  of  both  shall  be 
drawn  off,  authenticated  by  the  same  persons,  and  transmitted  by  the 
president  to  the  permanent  deputation  of  congress,  to  the  governor  of 
the  state,  and  to  the  ayuntamientos  within  the  precincts  of  the  district 
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Art.  36.  The  said  president  shall  transmit  forthwith  the  corres- 
ponding official  letter  to  the  electors  chosen,  in  order  that  they  may 
meet  in  the  capital  of  the  district  on  a  day  hereinafter  specified  for 
the  purpose  of  holding  the  electoral  assembly  of  the  same. 

Paragraph  Second. 
District  Electoral  Assemblies. 

Art.  37.  The  district  electoral  assemblies  shall  be  composed  of  the 
electors  chosen  by  the  citizens  in  the  municipal  assemblies,  who  shall 
meet  in  the  capital  of  the  respective  district,  to  choose  the  deputy  or 
deputies,  corresponding  thereto,  to  meet  in  congress  as  representatives 
of  the  state. 

Art.  38.  Said  assemblies  shall  be  holden  fifteen  days  from  and 
after  the  general  computation  of  votes  as  specified  in  article  32 — the 
electors  convening  in  the  town  halls  or  in  the  building  cojisidered 
most  appropriate  for  so  solemn  an  act,  with  open  doors,  and  without 
any  guard.  No  person,  to  whatever  class  he  may  belong,  shall 
present  himself  armed  in  said  assemblies. 

Art.  39.  They  shall  be  presided  by  the  chief  of  police,  and  in  his 
default,  by  the  first  alcalde  of  the  capital  of  the  district;  commencing 
their  sessions  by  choosing,  by  majority  of  vote,  from  their  own  body 
one  secretary  and  two  tellers;  the  president  shall  then  cause  the  cre- 
dentials of  the  electors  to  be  read,  which  shall  be  the  official  letters 
wherein  they  were  notified  of  their  appointment. 

Art.  40.  I'he  president  shall  then  ask  if  there  be  any  legal  nullity 
on  the  part  of  any  elector  for  his  being  such,  and  if  it  be  proved  at  the 
instant  that  there  is,  the  electors  shall  lose  the  right  of  voting.  The 
president  shall  then  also  ask  if  there  has  been  bribery,  subornation,  or 
force  for  the  election  to  result  in  favor  of  a  particular  person — and 
should  it  be  immediately  proved  that  there  has,  the  delinquents  shall 
be  deprived  of  a  voice  active  and  passive,  and  false  accusers  shall 
suffer  the  same  penalty.  Doubts  that  occur,  in  either  case,  shall  be 
determined  by  the  assembly  in  the  manner  specified  in  article  26. 

Art.  41 .  Inunediately  afterwards,  the  electors  present  shall  proceed 
to  make  choice  of  the  deputies  corresponding  to  the  district,  and  the 
same  shall  be  elected  one  by  one  by  ballot  Each  elector  shall  drop 
his  vote  in  an  urn  placed  upon  a  table  at  the  foot  of  a  crucifix,  after 
having  made  oath  before  the  crucifix,  the  president  holding  the  same 
in  his  hands,  that  in  voting  for  deputies  to  congress,  he  wUl  give  his 
vote  to  citizens  possessing,  in  his  opinion,  the  qualifications  of  integ- 
rity, sound  information,  and  a  well  known  steady  attachment  to  t£u9 
national  independence. 

Art.  42.  The  votes  having  been  given  in,  the  president,  tellers,  and 
secretary  shall  count  the  same,  and  the  citizen  who  has  received  more 
than  one  half  the  number  of  votes  shall  be  constitutionally  elected 
deputy.    The  president  shall  declare  each  election.    Should  no  one 
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have  received  the  absolute  majority,  the  two  who  have  obtained  the 
greatest  number  shall  be  run  in  a  second  balloting.  Should  those  re- 
ceiving a  like  respective  majority,  be  more  than  two  persons,  they 
shall  all  be  run  in  the  second  balloting,  and  the  same  shall  be  done 
when  no  one  receives  this  majority,  but  all  an  equal  number  of  votes. 
In  all  these  cases,  the  candidate  who. receives  the  majority  of  votes 
shall  be  elected,  and  should  there  be  a  tie,  the  balloting  shall  be  re- 
peated once  only;  and  should  there  again  be  a  tie,  it  shall  be  deter- 
mined by  lot. 

-  Akt.  43.  Should  one  individual  only  receive  the  respective  ma- 
jority, and  two  or  more  persons  an  equal  number  of  votes,  but  greater 
than  that  of  all  the  others,  to  decide  which  of  the  latter  shall  run  in 
a  second  balloting  with  the  former,  there  shall  be  a  separate  balloting 
between  them,  and  the  one  who  receives  a  majority  shall  enter  in 
competition  with  the  person  who  received  the  respective  majority. 
In  the  event  of  a  tie,  the  balloting  shall  be  repeated;  and  should  there 
again  be  a  tie,  it  shall  be  decided  by  lot  In  the  second  balloting 
between  the  person  who  received  the  respective  majority  over  the 
whole  and  his  rival,  the  provision  contained  in  the  last  part  of  the 
preceding  article  shall  be  observed. 

Art.  44.  When  one  person  only  receives  the  respective  majority, 
and  aU  the  others  an  equal  number  of  votes,  to  determine  which  of 
the  latter  shall  run  in  a  second  balloting  with  the  former,  the  same 
shall  be  done  with  respect  to  those,  between  whom  there  is  a  tie,  as 
provided  for  this  object  in  the  foregoing  article:  and  also  to  determine 
which,  of  the  rival  candidates  shall  be  elected  deputy,  the  provision 
of  the  last  part  of  the  same  article  shall  be  observed. 

Art.  45.  The  election  of  deputies  proprietors  having  closed,  that 
of  the  supletories  shall  immediately  follow  in  the  same  manner,  and 
form;  and  the  latter  having  also  terminated,  a  list  containing  the 
names  of  all  the  deputies  elected,  signed  by  the  secretary  of  the 
respective  assembly,  shall  be  immediately  posted  in  the  most  public 
place.  The  president  and  all  the  electors  shall  sign  the  electoral  act, 
and  the  former,  the  tellers,  and  the  secretary  shall  transmit  copies, 
authenticated  by  themselves,  to  the  permanent  deputation  of  congress, 
to  the  governor  of  the  state,  and  to  all  the  ayuntamientos  of  the  dis- 
trict. Said  assemblies  having  performed  the  acts  prescribed  in  this 
law,  shall  immediately  dissolve;  any  other  act  in  which  they  inter- 
fere shall  be  null,  and  moreover  reputed  as  an  attempt  against  the 
public  safety. 

Art.  46.  The  president  shall  also  seasonably  despatch  the  corres- 
ponding official  letter  to  the  deputies,  proprietors  and  supletories, 
accompanied  by  an  attested  copy  of  the  act,  to  serve  them  as  a  cre- 
dential of  their  election. 

Art.  47.  No  citizen  shall  be  allowed  to  excuse  himself,  in  any  way 
or  under  any  pretext,  from  discharging  the  duties  spoken  of  in  the 
present  section. 
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Section  Fourth. 

XLECTION  OF  GOVERNOR,  VICB  GOVERNOR,  AND  COUNCILLORS. 

Art.  48.  On  the  day  following  the  election  of  deputies  to  congress, 
the  district  electoral  assemblies,  all  and  each  one  of  the  same,  shall 
choose  a  governor,  vice  governor,  three  councillors  proprietors  and 
two  supletories;  and  the  said  election  shall  be  conducted  in  the  man- 
ner prescribed  by  articles  41, 42, 43,  and  44. 

Art.  49.  The  aforesaid  election  having  closed,  a  list  of  the  names 
of  those  elected,  and  stations  to  which  they  are  chosen,  signed  by  the 
secretary  of  the  respective. assembly,  shall  be  immediately  posted  in 
the  most  public  place.  The  acts  shall  be  signed  by  the  president  and 
the  electors,  and  attested  copies  thereof,  authenticated  by  the  said 
president,  secretary,  and  tellers,  shall  be  transmitted,  enclosed  in  a 
certified  sheet,  to  the  permanent  deputation. 

Art.  50.  On  the  day  the  first  ordinary  sessions  of  congress  are 
opened,  the  person  who  was  president  of  the  permanent  deputation 
at  the  time,  shall  present  the  attested  copies  aforesaid,  and  after  being 
read,  congress  shall  appoint  a  committee  from  their  own  body  to 
whom  they  shall  be  passed,  in  order  that  said  committee  may  revise 
the  same,  and  report  thereon  within  the  third  day. 

Art.  51.  On  the  day  aforesaid,  congress  shall  proceed  to  determine 
the  elections  made  by  the  districts,  and  compute  the  votes. 

Art.  52.  The  individual  who  receives  the  absolute  majority  of 
votes  of  the  district  electoral  assemblies,  to  be  computed  according  to 
the  whole  number  of  voters  composing  the  same,  shall  be  governor, 
vice  governor,  or  councillor,  as  the  election  under  consideration 
may  bs. 

Art.  53.  Should  no  person  have  the  majority  aforesaid,  congress 
shall  elect  for  these  offices  one  of  the  two  or  more  individuals  who 
have  the  greatest  number  of  votes;  and  the  same  shall  be  done  when 
no  one  has  this  respective  majority  all  standing  equal  in  votes. 

Art.  54.  Should  one  person  only  receive  the  respective  majority, 
and  two  or  more  an  equal  number  of  votes,  but  greater  than  that  of 
all  the  others,  congress  shall  elect  oqe  person  from  among  the  former, 
who  shall  be  run  in  competition  for  the  election  with  the  person  who 
received  the  respective  majority. 

Art.  55.  In  the  event  of  a  tie,  the  balloting  shall  be  repeated  once 
only,  and  should  there  again  be  a  tie,  shall  be  determined  by  lot 

Section  Fifth. 

COAHUILTEXIANS  AND  CITIZENS  (FRBEMXN)  OF  COAHTTILA  AND  TEXAS. 

Art.  56.  The  following  shall  be  CoahuUtexians: 
Ist.  All  men  born  and  domiciliated  in  the  territory  of  the  state, 
and  the  children  of  the  same. 
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2d.  All  those  born  in  any  other  part  of  the  territory  of  this  repub* 
lie,  who  shall  become  domiciliated  in  the  state. 

Sd.  Foreigners,  of  whatever  nation,  legally  established  in  the  state 
at  the  present  time. 

4th.  Foreigners  who  obtain  from  congress  letters  of  citizenship^  or 
who  are  or  shall  be  domiciliated  in  the  state  according  to  the  laws 
that  shall  be  enacted,  as  soon  as  the  general  congress^  shall  issue  the 
general  statute  of  naturalisation,  which,  agreeably  to  the  27th  pre- 
rogative conferred  on  the  said  congress  by  the  constitution,  ought  to 
be  establidied. 

Art.  57.  The  following  shall  be  freemen  of  Coahuila  and  Texas: 

Ist.  All  men  born  in  the  state  and  domiciliated  in  any  part  of  the 
territory  thereof. 

2d.  All  the  citizens  of  the  other  states  and  territory  of  the  republic 
88  soon  as  they  are  domiciliated  in  the  state. 

3d.  All  sons  of  Mexican  citizens,  even  should  they  be  bom  out  of 
Mexican  territory,  provided  they  become  domiciliated  in  the  state. 

4th.  Foreigners  who,  already  enjoyuig  the  rights  of  Coahuiltez- 
iaps,  shall  obtain  special  letters  of  citizenship  from  congress.  The 
laws  shall  prescribe  the  qualifications  and  conditions  for  granting 
them  the  same. 

Art.  58.  Those  bom  within  the  territory  of  the  republic,  and 
foreigners  domiciliated  therein  (except  minors)  at  the  time  the  political 
liberties  of  the  country  were  proclaimed,  who  did  not  remahi  faithful 
to  the  cause  of  its  independence,  but  emigrated  to  a  foreign  country 
or  dependency  of  Spain,  shall  be  neither  Coahuiltexians  nor  citizens 
of  Coahuila  and  Texas. 

Art.  59.  The  rights  of  citizenship  shall  be  forfeited: 

1st  By  becoming  naturalised  in  a  foreign  country. 

2d.  By  accepting  office,  pension,  or  title  from  a  foreign  govern- 
ment without  permission  from  congress. 

dd.  By  receiving  executory  sentence  wherein  corporal  or  disgrace- 
ful punishment  is  imposed. 

4th.  By  a  person  selling  his  vote,  or  buving  that  of  another  for 
himself  or  a  third  person,  whether  in  popular  assemblies,  or  in  any 
other;  and  by  violation  of  public  tmst  in  the  said  assemblies,  whether 
by  those  who  are  presidents,  or  secretaries,  or  tellers,  or  those  dis- 
charging any  other  public  function. 

5th.  By  having  resided  five  years  in  succession  without  the  terri- 
tory of  the  republic,  without  a  commission  from  the  general  govern- 
ment or  that  of  the  state,  or  without  license  from  the  latter. 

Art.  60.  A  person  who  forfeits  the  rights  of  a  citizen,  cannot  re- 
cover the  same,  unless  reinstated  therein  by  congress. 

Art.  61.  The  exercise  of  the  said  rights  shall  be  suspended: 

1st.  For  moral  or  physical  disability,  after  judicial  investigation. 

2d.  For  not  having  attained  the  age  of  twenty-one  years,  except 
married  persons,  who  shall  enjoy  the  said  rights  from  the  time  they 
marry,  whatever  be  their  age. 
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Sd.  For  being  debtor  to  the  public  funds,  the  time  of  payment  hav- 
ing expired,  and  payment  having  been  demanded. 

4th.  For  being  under  criminal  prosecution,  until  the  accused  shall 
be  acquitted,  or  sentenced  to  a  punishment  not  corporal  nor  dis- 
graceful. 

5th.  For  having  no  employment,  trade,  or  known  way  of  support 

6th.  For  not  being  able  to  read  or  write;  but  this  provision  shall 
not  take  effiact  until  after  the  year  1850,  and  with  respect  to  those  who 
shall  enter  on  the  exercise  of  the  rights  of  citizens  after  that  lime. 

Art.  62.  Only  for  the  causes  specified  in  articles  59  and  61,  shall 
the  rights  of  a  citizen  be  suspended. 

Art.  63.  None  but  citizens  In  the  exercise  of  their  rights,  shall 
vote  for  officers  of  the  state  in  cases  designated  by  law,  and  such  only 
shall  be  elected  to  the  said  offices  and  all  others  of  the  state. 

Art.  64.  That  this  decree  may  more  easily  become  known,  even 
in  the  smallest  towns,  and  that  the  same  may  be  strictly  and  promptly 
executed,  the  executive  shall  accompany  therewith  such  instructions 
as  he  shall  deem  necessary. 

-    For  the  fulfilment  thereof,  the  vice  governor  of  the  state,  pro  tern, 
shall  cause  the  same  to  be  printed,  published  and  circulated. 

Given  in  Saltillo,  on  the  23d  of  March,  1827. 


No.  32. 

IlTTERNAL  REGULATIONS  OF  CoNORRSS. 


DECREE  No.  33. 

Change  o/the present  ^jfuniamienios  agreeably  to  the  Constitution 

of  the  State. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  in  consideration  of 
the  arrangement  made  by  decree  No.  27,  bearing  date  the  28th  of 
November,  1826,  and  desiring  that  the  present  ayuntamientos  be 
renewed  in  accordance  w  ith  the  constitution  of  said  state,  at  the 
earliest  possible  period,  has  thought  proper  to  decree: 

Art.  1.  On  Sunday  immediately  following  the  publication  of  the 
constitution,  meetings  of  the  municipal  electoral  assemblies  mentioned 
in  article  161  of  the  constitution,  shall,  for  this  time,  be  called;  and, 
on  the  first  Sunday  and  second  Monday  following,  the  present  ayun- 
tamientos shall  open  their  registers  for  the  election  of  a  new  board. 

Art.  2.  In  each  of  the  assemblies  aforesaid,  three  lists  shall  be 
formed:  one  for  setting  down  the  names  of  persons  chosen  for  alcaldes, 
with  their  distinction  of  1st,  2d,  and  3d;  another  for  regidores,anda 
third  for  syndicos:  likewise  in  each  observing  the  same  distinction. 

Art.  3.  In  towns  that  contain  a  population  of  one  thousand  souls^ 
Vol.  I.— 62 
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but  which  have  had  an  ayuntainiento  until  the  present,  and  likewise 
in  those  containing  in  their  limits  from  one  to  two  thousand  five  hun- 
dred, there  shall  be  one  alcalde,  two  regidores,and  one  syndic:  and  in 
those  containing  from  this  number  to  five  thousand,  one  alcalde,  four 
Tegidores,and  one  syndic;  and  from  this  to  ten  thousand,  two  alcalde^ 
six  regidores,  and  two  syndics;  from  this  to  twenty  thousand,  three 
alcakles,  six  regidores,  and  two  syndics. 

Art.  4.  The  two. days  of  election,  whereon  the  registers  are  to  be 
kept  open,  having  expired,  the  president,  tellers,  and  secretary  of 
each  assembly  shall  count  the  votes  received  by  each  citizen  in  the 
lists,  and  after  casting  up  the  same,  shall  sign  the  lists,  and  deliver  the 
same,  enclosed  under  lock  and  key,  to  the  secretary  of  the  ayuntami- 
ento. 

Art.  5.  On  the  Sunday  next  following  the  election  aforesaid,  the 
ayuntamiento  shall  convene  in  their  town  halls,  the  presidents,  tellers, 
and  secretaries  of  the  assemblies  also  being  present,  and  with  all  the 
lists  before  them,  shall  form  three  general  lists,  setting  down  in  one, 
the  names  of  all  the  persons  who  received  votes  for  alcaldes,  begin* 
ning  with  the  one  who  received  the  most  votes,  and  continuing  in 
that  manner;  another,  of  those  who  received  vates  for  regidores,  in  the 
same  manner;  and  a  third,  of  those  for  whom  votes  were  given  for  syn- 
dics, in  the  same  order. 

AuT.  6.  Should  a  person  at  the  same  time  receive  votes  for  alcalde, 
regidor,  and  syndic,  he  shall  be  entered  only  on  the  list  wherein  he  re- 
ceives the  most  votes;  should  he  in  two  or  more  lists  receive  an  equal 
number,  he  shall  accept  the  office  of  alcalde  in  preference  to  that  of 
regidor,  and  the  latter  in  preference  to  that  of  syndic. 

Art.  7.  The  president  of  the  ay  udtamiento,  and  all  the  secretaries  of 
the  assemblies,  shall  sign  the  three  lists  aforesaid,  and  draw  off  two 
copies  thereof;  one  of  which,  authenticated,  shall  be  transmitted  to  the 
executive,  and  the  other  posted  in  the  most  pubUc  place.  The  origi- 
nal lists  shall  be  lodged  in  the  archives. 

Art.  8.  The  president  of  the  ayuntamiento  shall  give  official  notice 
of  their  election  to  those  chosen  to  municipal  officers,  in  accordance 
with  article  165  of  the  constitution. 

Art.  9.  The  ayuntamientos,  for  this  time,  shall  be  totally  renewed, 
and  members  of  the  present  board  can  be  re-elected. 

Art.  10.  Those  elected,  unless  physically  impeded,  cannot  fail  to 
take  possession  of  office  on  the  day  appointed;  they  can  afterwards 
manifest  to  the  executive  any  reasons  they  thmk  they  have  for  not 
serving  the  same. 

Art.  11.  Those  newly  chosen  shall  take  possession  of  office  on 
the  first  day  of  festival  after  the  Sunday  specified  iu  article  five  of 
this  decree,  and  shall  take  the  oath  prescribed  in  article  220  of  the 
constitution,  before  the  president  of  the  ayuntamiento  that  retires  from 
office. 

Art.  12.  For  the  population  specified  in  article  158  of  the  consti- 
tution, the  election  of  commissaries  and  syndics  shall  be  made  by  the 
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saiDB  assranbUes^  at  the  same  time  and  in  the  same  manner  and  fonn, 
as  that  of  the  ayuntamientos — their  oath  and  possession  of  office  shall 
be  in  accordance  with  the  provision  of  the  preceding  articles.  Per- 
sons only  who  reside  in  the  respective  towns  shall  be  eligible  to  the 
aforesaid  offices. 

For  its  fulfilment,  the  governor  of  the  state,  pro  tem.,  shall  cause  it 
to  be  printed,  published  and  circulated. 

Given  in  Saltillo,  on  the  14th  of  April,  1827. 


DECREE  No.  34. 

Salary  and  Viaticum  of  the  Deputies  of  the  Constitutional 

Congress. 

The  Constituent  Congress  of  the  state  of  Coahulia  and  Texas,  has 
thought  proper  to  decree: 

Art.  1.  The  deputies  to  the  congress  of  the  state  shall  (each)  re- 
ceive out  of  the  treasury  of  the  latter,  a  monthly  salary  of  one  hun- 
dred dollars  during  the  time  of  session. 

Abt.  3.  For  the  journey  to  and  from  the  capitol,  computing  from 
the  place  of  their  residence,  they  shall  receive  at  the  rate  of  ten  rials 
for  every  league. 

Abt.  3.  Their  salary  shall  date  from  the  time  their  credentials  shall 
be  approved  by  congress. 

Art.  4.  The  deputies  supletories  sliall  receive  the  same  pay  as  the 
deputies  proprietors. 

For  the  fulfilment  thereof,  the  governor  of  the  state,  pro  tempore, 
shall  cause  the  same  to  be  printed,  published  and  circulated.        ^  _^ 

Given  in  Saltillo,  on  the  19th  of  May,  1827. 


DECREE  No.  35. 
Jlrticles  46  and  47  of  Decree  No.  32,  reformed. 

The  Constituent  Congress  of  the  state  of  Coahuila  and  Texas,  in  or- 
der that  the  internal  regulations  to  be  used  by  the  Constitutional 
Congress  may  be  rendered  in  conformity  to  the  constitution  of  said 
state,  has  thought  proper  to  reform  the  articles  46  and  47  in  the 
following  manner: 

Art.  46.  The  session  shall  open  at  ten  o'clock  A.  M.,  and  five  de- 
puties present,  shall  constitute  a  quorum  for  the  object  aforesaid,  for 
reading  the  act,  and  for  the  first  and  second  reading  of  propositions 
and  reports;  and  six  shall  be  sufficient  for  communicating  the  corres- 
pondence and  substantiating  expedients  that  newly  offer,  and  gene- 
rally to  discuss  any  project  or  scheme;  but  to  declare  that  a  vote  can 
be  taken,  and  other  resolutions  adopted,  not  here  expressed,  the  con- 
rurrence  of  the  absolute  majority  shatl  be  expressly  required. 

Art.  47.  For  deliberating  upon  subjects,  in.  the  judgment  ofcoiii- 
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gress  of  very  great  and  serioas  importance^  and  upon  all  projects  of 
law  or  decree,  two-thirds  of  the  members  shall  be  required. 

For  its  fulfilment,  the  governor  of  the  state, /tto  iem.  shall  cause  it 
to  be  printed,  published  and  circulated. 

Given  in  Saltillo,  on  the  19th  of  May,  1827. 


DECREE  No.  36. 

Foreign  commodities  changed  in  their  form  by  any  manvfactut' 
ing  process  in  the  repubiicj  to  be  examined  and  valued  for  pay- 
ment  of  dv ties  in  the  custom-house  of  the  state,  the  same  as  the 
effects  of  the  country. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree  as  follows: 

All  foreign  goods  which  receive  a  new  form  in  this  republic  by 
means  of  mechanical  industry,  thereby  acquiring  an  increase  of  value 
in  the  market  where  they  are  sold,  over  that  assigned  the  same  by  the 
general  tariff  in  the  place  where  they  are  introduced,  shall  be  consid- 
ered in  the  custom-houses  of  the  state,  and  valued  in  the  invoice  the 
same  as  the  effects  of  the  country. 

For  its  fulfilment,  the  govenior  of  the  state, /?ro  /6m.,diall  cause  it 
to  be  printed,  published  and  circulated. 

Given  in  Saltillo,  on  the  23d  of  May,  1827. 


No.  37. 


Regulations  to  be  observed  in  the  administration  of  the  towns  as 
regards  the  political  economy  thereof. 


DECREE  No.  38. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

Art.  1.  On  the  24th  instant,  at  10  o^clock,  A.  M.,  congress  shall 
convene  and  choose  the  regular  deputies  proprietors  and  one  supletory, 
who  are  to  compose  the  permanent  deputation  stated  in  article  88  of 
the  constitution. 

Art.  2.  On  (he  same  day  at  half  past  eleven,  the  ayuntamiento 
and  the  state  officers  shall  meet  in  the  galleries  of  the  capitoL 

Art.  3.  The  governor  shall  then  present  himself,  accompanied  by 
the  members  of  the  council,  and  they  shall  be  received  agreeably  to 
the  regulations.  The  governor  shall  take  his  appropriate  seat,  and 
the  councillors  shall  unite  with  the  deputies. 

Art.  4.  The  governor  shall  then  deliver  a  message,  discoursing  on 
the  state  of  affairs,  to  which  thfe  president  of  congress  shall  make  a 
summary  reply,  and  conclude  by  declaring  the  sessions  closed. 
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The  governor  of  the  state,  pro  iem.  shall  cause  the  same  to  be  print- 
ed, published,  and  circulated,  for  the  fulfilment  thereof. 
Given  at  Saltillo^  on  the  20th  of  June,  1837. 


DECREE  No.  39. 
Law  for  the  Regulation  of  Justice. 


DECREE  No.  40. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  desirous  that  the 
mining  districts  of  the  state  may  have  every  support  consistent  with 
the  present  from  of  government,  and  that  the  inhabitants  of  the 
said  districts  be  provided  therein  with  all  suitable  assistance  for 
promoting  the  increase  and  prosperity  of  mining,  has  thought  pro- 
per to  decree: 

Art.  1.  In  the  mining  district  of  the  valley  of  Santa  Rosa  there 
shall  be  a  mining  deputation,  to  consist  of  the  alcalde,  or  person  of- 
ficiating in  his  stead,  and  two  of  the  inhabitants,  to  be  chosen  by  the 
aynntamiento  of  said  valley  by  absolute  majority  of  vote;  the  said 
election  shall  take  place,  in  Uie  present  instance,  immediately  after  the 
publication  of  this  decree,  and  in  future  on  the  first  day  after  the 
ayuntamiento  takes  possession  of  office.  Ties  in  the  said  elections 
shall  be  determined  by  lot 

Art.  2.  At  the  time  designated  in  the  preceding  article,  and  in  the 
same  manner,  two  deputies  supletories  shall  likewise  be  chosen  to  fill 
the  place  of  the  proprietors  in  case  of  moral  or  physical  disability. 
Both  shall  be  annually  renewed  in  one  half  their  number,  by  cessation 
from  office  at  the  close  of  the  first  year  on  the  part  of  those  last  chosen. 
No  member  of  the  ayuntamiento,  or  person  serving  any  municipal 
office  shall  be  elected,  until  two  years  after  retiring  from  office. 

Art.  3.  The  members  of  the  mining  deputation  shall  possess  the 
qualifications  prescribed  in  article  1 60  of  the  constitution.  Their  style 
of  address  as  a  body  shall  be  that  of  seHoria,  officially  only;  and  on 
public  ceremonies  they  shall  seat  themselves  in  union  with  the  a]run- 
tamiento,  wearing  a  yellow  sash  for  purpose  of  distinction. 

Ajit.  4.  The  persons  chosen  shall  enter  on  the  duties  of  office  on 
the  first  holiday  following  their  election,  and  shall  take  the  oath 
specified  in  article  120  of  the  constitution,  before  the  alcalde  or  person 
acting  in  his  place. 

Art.  5.  The  aynntamiento  shall  transmit  a  copy  of  the  electoral 
act  to  the  governor,  for  the  corresponding  approval,  in  case  no  nullity 
or  substantial  defect  be  contained  therein. 

Art.  6.  Those  chosen  cannot  decline  the  office,  bnt  should  they 
consider  they  have  just  cause  for  so  doing,  they  shall  apply  to  the 
governor  for  his  decision,  discharging  the  duties  of  office  during  the 
investigation  of  the  subject. 
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Art.  7.  Persons  who  serve  these  stations  may  be  re-elected,  but 
not  obliged  to  serve,  and  the  same  shall  not  be  chosen  to  ayuntami- 
ental  offices  until  two  years  after  serving  in  the  deputation. 

Art.  8.  In  the  annual  renewal  of  supletory,  the  one  who  retires 
from  office  may  be  elected  deputy,  unless  the  same  shall  have  supplied 
the  legal  default  of  the  proprietors  the  term  of  six  months. 

Art.  9.  On  nomination  of  three  by  the  respective  ayuntamiento, 
the  deputation  shall  appoint  commissioners,  of  good  character,  in  min- 
ing districts  that  are  now  or  shall  be  hereafter  discovered  without Iheir 
own  to  take  cognisance  k^  such  matters  as  the  former,  agreeably  to 
their  powers,  shall  commit  to  their  charge. 

Art.  10.  With  respect  to  the  general  administration  of  mining,  be- 
sides the  provision  of  the  preceding  article,  they  shall  possess  the  attri- 
butes marked  out  and  defined  in  the  mining  ordinances;  formal  an- 
nouncements and  records  of  search  and  discovery,  shall  be  made  be- 
fore the  said  deputation,  or  commissioners  thereof;  but,  in  all  contested 
cases,  they  shall  withhold  cognisance,  and  transmit  the  same  accom- 
panied by  a  statement  of  the  preceding  facts  and  circumstances,  to 
the  primary  judge  of  the  district  wherein  the  mine  is  situated. 

Art.  11.  On  the  first  of  December,  yearly,  the  deputation  shall  re- 
port to  the  executive  on  the  state  of  the  mines  and  miners,  proposing 
whatever  in  their  opinion  may  tend  to  restore,  preserve,  and  promote 
the  prosperity  of  the  mines.  The  same  shall  also  report  the  quantity 
of  silver  produced,  amount  of  mercury  consumed,  number  of  mines 
in  operation,  of  those  abandoned,  (stating  the  causes,)  as  well  as  mines 
newly  discovered,  and  those  restored  to  new  operation;  demanding 
of  each  commissioner,  for  this  object,  the  attested  copies  and  other 
documents  required.  Said  report  shall  be  communicated  to  congress, 
in  order  to  dictate  such  measures  as  the  same  shall  deem  proper. 

Art.  12.  The  deputation,  in  their  correspondence  with  the  gover- 
tior,  shall  conduct  the  same  directly. 

Art.  13.  In  the  other  parts  of  the  state  where  new  veins  are  dis- 
covered, or  abandoned  mmes  found,  the  district  judges  shall  maintain 
the  annunciations  and  records  of  discovery  that  shall  ofier,  until  the 
persons  interested  can  apply  to  the  deputation. 

Art.  14.  The  fees  for  announcement,  and  for  recording  a  descrip- 
tion of  the  mine  discovered;  for  giving  possession,  and  for  survey,  and 
all  other  operations  connected  with  the  subject,  shall  be  collected  ac- 
cording to  the  fee  bill  which  shall  be  formed  by  congress,  and  that 
used  by  the  deputation  of  the  Real  de  Catorce,  shall  govern  during 
the  interval. 

Art.  15.  The  Spanish  statute  or  system  of  mining  laws,  so  far  as 
the  same  is  not  opposed  to  the  constitution  and  laws  of  the  state,  shall 
be  observed. 

Art.  16.  The  executive  shall  direct  that  part  of  the  archives  rela- 
tive to  the  mines  of  the  state,  to  be  collected  and  handed  over  to  the 
deputation. 

Art.  17.  The  members  of  the  deputation  shall  be  responsible  iot 
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abuse  committed  in  the  exercise  of  their  functions,  and  shall  be  under 
immediate  subjection  to  the  governor. 

For  its  fulfilment,  the  governor  of  the  state, /?ro  /em.,  shall  cause  it 
to  be  printed,  published  and  circulated. 

Given  at  Saltillo,  on  the  22d  of  June,  1827. 


DECREE  No.  41. 

The  Congress  of  the  State  of  Coahuila  and  Texas,  desirous  of  coin- 
ciding with  the  measures  now  becoming  general,  relative  to  pro- 
hibiting European  Spaniards  from  holding  office  in  the  republic  of 
Mexico,  so  long  as  Spain  shall  not  acknowledge  the  independence 
of  the  former,  and  conforming  to  the  verdict  of  public  opinion 
clearly  declared  on  that  subject,  has  thought  proper  to  decree: 

Art.  1.  No  native  of  the  Spanish  dominions  shall  exercise  any 
office  or  trust,  such  as  it  belongs  to  the  high  civil  officers  of  the  state 
to  fill,  so  long  as  Spain  shall  not  acknowledge  the  independence  of  this 
republic 

Art.  2.  The  provision  of  the  preceding  article  shall  embrace  the 
ecclesiastical  offices  and  trusts  of  the  secular  and  regular  clergy,  so  £ar 
as  regards  the  exercise  of  their  attributes. 

Art.  3.  Sons  of  Mexicans  who  may  have  been  bom  in  Spain,  and 
are  now  living  in  the  state,  shall  not  be  included  in  the  preceding 
articles. 

Art.  4.  The  executive  shall  cause  parish  priests  and  missionaries 
to  withdraw  from  their  respective  stations  during  the  time  established 
in  article  1st 

Art.  5.  Officers  separated  by  virtue  of  this  law  shall  receive  half 
pay,  should  they  hold  their  offices  in  their  own  right,  and  should  they 
not,  they  shall  be  fully  replaced  by  others. 

Art.  6.  Offices  left  vacant  in  consequence  of  the  provision  con- 
tained in  this  law,  shall  be  filled  provisionally  and  according  to  the 
laws. 

Art.  7.  For  curates  whom  the  executive  shall  remove  in  confor- 
mity to  the  provision  of  article  4,  a  coadjutor  shall  be  appointed,  who 
shall  receive  the  cusotmary  compensation,  and  the  person  suspended 
bis  corresponding  emolument 

For  its  fulfilment,  the  governor  of  the  state,  pro  tempore^  shall 
cause  it  to  be  printed,  published  and  circulated. 

Given  at  Saltillo,  on  the  23d  of  June,  1827. 
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DECREE  No.  1, 
OF  THE  CONSTITUTIONAL  CONGRESS. 

Election  of  Governor,  Vice  Governor  and  Councillors. 

The  Constitutional  Congress  of  the  state  of  Coahuila  and  Texas, 
exercising  the  2dy  3d,  and  4th  prerogatives  granted  the  same  by 
article  97,  section  4,  title  1  of  the  constitution,  and  having  made, 
in  pursuance  thereof,  the  general  examination  of  votes  which  the 
several  candidates  for  governor,  vice  governor,  and  voters  of  the 
executive  council  have  received  in  the  electoral  district  assem- 
blies, conformably  to  the  provision  of  article  132,  section  4,  title  2, 
and  no  one  having  received  the  absolute  majoritv  required  by 
article  133,  proceeded  to  the  respective  choice  of  the  aforesaid 
officers,  and,  having  performed  the  election  in  the  manner  and 
form  as  prescribed  in  articles  134,  135,  and  136,  in  virtue  thereof 
decrees: 

Art.  I.  Jose  Maria  Viesca  is  elected  governor  of  the  state  of 
Coahuila  and  Texas. 
Art.  2.  Victor  Blanco  is  elected  vice  governor  of  said  state. 
Art.  3.  Santiago  de  Valle,  Dionicio  Elisondo,  and  licentiate  Jose 
Ijgnacio  de  Cardenas,  are  elected  councillors  proprietors. 

Art.  4.  Antonio  Pereira  and  Cayetano  Ramos  are  likewise  elected 
councillors  supletories. 

Art,  5.  In  accordance  with  article  15  of  the  law  of  convocation 
of  March  23d,  the  persons  elected  shall  present  themselves  on  the 
1st  of  August  next,  to  take  the  oath  the  constitution  prescribes,  and 
to  take  possession  of  office. 

For  its  fulfilment,  the  governor  of  the  state,  pro  tem.  shall  cause  it 
to  be  printed,  published  and  circulated. 
Given  in  Saltillo,  on  the  4th  of  July,  1827. 

JOSE  IGNACIO  SANCHEZ  NAVARRO, 

President. 
JOSE  ANTONIO  TIJERINA,  Deputy  Sec'y. 
JOSE  FRANCISCO  MADERO,  Dep.  Sec'y. 


DECREE  No.  2. 

The  Constitutional  Congress  of  the  State  of  Coahuila  and  Texas  has 
thought  proper  to  decree: 

Art.  1.  The  cock-pit  location  of  the  whole  state  shall  be  leased 
at  public  auction,  to  be  cried  on  three  festival  days,  specifying  the  day 
the  sale  shall  be  closed,  which  shall  be  to  the  highest  bidder  for 
periods  of  five  years,  with  the  understanding  that  the  same  may  sub- 
fease  the  respective  pits  in  the  other  places. 
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Art.  2.  The  purchaser  of  the  lease  shall  give  bond  with  security 
obligating  himself  to  pay  at  the  end  of  each  year,  and  the  proceeds 
shaU  enter  the  state  treasury. 

Art.  91  The  judge  of  the  treasury  shall  preside  the  auction,  the 
treasurer  being  present;  and,  in  his  default,  the  agent  having  ctuij^e 
of  the  rents. 

Art.  4.  Billiard  tables  shall  pay  a  tax  of  twenty-four  dollars  per 
annum,,  to  be  paid  in  three  equal  instalments  in  advance. 

Art.  5.  Those  who  established  billiard  tables,  on  condition  of 
paying  such  tax  as  should  be  assigned  them,  shall  pay  what  is  due, 
the  same  as  other  owners  of  tables,  and  shall  conform  to  the  last 
contract  they  made  with  the  agent  having  charge  of  the  tobacco 
rent  Those  who  established  tables  without  any  understanding  on 
the  subject,  shall  pay  in  the  same  manner. 

Art.  6.  In  this  town  the  entries  shall  be  made  in  the  state  treasury, 
in  other  places  in  the  agencies  of  the  tobacco  rent 

For  its  fulfilment,  the  governor  of  the  state,  pro  tern.,  shall  cause  it 
to  be  printed,  published  and  circulated. 

Given  in  Saltillo,  on  the  28th  of  July,  1827. 

JOSE  IGNACIO  SANCHES,  President. 
JOSE  ANTONIO  TIJERINA,  Dep.  Sec^y. 
JOSE  FRANCISCO  MABERO,  Dep.  Sec'y. 


DECREE  No.  3. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree  as  follows: 

Art.  1.  The  two  per  cent  impost  on  the  circulation  of  money  by 
decree  of  the  general  congress  of  June  11th,  1822,  heretofore  col- 
lected only  in  this  town,  shall  embrace  all  the  towns  of  the  state, 
and  the  same  shall  continue  to  be  exacted  in  future  as  a  rent  of  said 
state. 

Art.  2.  The  collection  shall  be  made  in  each  town  at  the  time  of 
removal  of  any  amount  of  money  whether  the  same  be  destined  to 
a  place  within  or  without  the  state;  the  agents  and  receivers  of 
excise  shall,  for  the  present,  have  charge  of  the  collection  thereof 
in  the  department  of  this  town;  and  the  agents  charged  with  the 
tobacco  rent,  and  clerks  for  weighing  and  inspecting  therein,  in  the 
department  of  Monclova  and  Texas. 

Art.  3.  The  aforesaid  officers  shall  keep  a  book,  wherein  they 
shall  set  down  the  parcels  they  collect,  specifying  the  date,  and  name 
of  the  party  that  causes,  and  they  shall  sign  the  same,  the  respective 
alcalde  shall  also  sign,  and  the  latter  shall  examine  the  corresponding 
permit  or  writing,  certifying  that  the  duty  has  been  paid,  that  shall  be 
given  to  theparty  interested. 

Art.  4.  Those  charged  with  branch  stores  for  the  exclusive  sale 
of  ciffars,  or  receivers  of  the  (kpartments,  shall  forward  every  six 
Vol.  I. — 63 
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months  to  tbeir  respective  general  agents,  a  statement  «f  the  amoiut 
collected,  examined,  and  approved  by  the  alcalde. 

Art.  5.  Expense  of  books,  paper  and  postage,  after*  estabUdimei^ 
of  the  claim,  shall  be  paid  by  the  rent  • 

Art.  6.  The  principal  agents  shall  pay  themselves  six  per  cent, 
on  what  they  themselves  collect  in  their  agencies,  and  allow  their 
subordinates  four  per  cent,  on  what  the  latter  collect,  the  remaining 
two  per  cent,  to  be  in  favor  of  the  former  for  labor  incurred  in  mak- 
ing out  general  accounts,  in  correspondence,  and  other  business  con- 
nected therewith. 

Art  7.  Contraband  money  that  is  seized  shall  be  divided  agree- 
ably to  the  confiscation  compact,  allowing  from  one  to  two  hundred 
dollars  for  travelling  expenses,  for  which  amount  a  permit  shall 
always  be  obtained. 

Art.  a  Persons  guilty  in  any  manner  of  abuse  of  office,  shall 
pay  threefold,  forfeit  their  office,  and  be  disqualified  for  holding  any 
other. 

For  its  fulfilment,  the  governor  of  the  state,  pro  tem.,  diall  came 
it  to  be  printed,  published  and  circulated. 

Given  in  Saltillo,  the  31st  of  July,  1»27. 

JOSE  MARIA  ECHAIS,  President. 
JOSE  F.  MADERO,  Dep.  Sec'y. 
JUAN  A.  GONZALES,  Dep.  Sec'y. 

DECREE  No.  4. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

Art.  1.  The  name  of  the  town  of  San  Fernando  shall  be  per- 
mitted to  be  changed  to  that  of  Kosas. 

Art.  2.  Likewise  that  of  the  town  of  Camargo  to  that  of  Guerrero. 
For  its  fulfilment,  the  constitutional  governor  of  the  state  slmll 
cause  it  to  be  printed,  published  and  circulated. 
Given  in  Saltillo,  the  7th  of  August,  1827. 

JOSE  MARL\  ECHAIS,  President. 
JOSE  F.  MADERO,  Dep.  Sec'y. 
JUAN  A.  GONZALES,  Dep.Sec'jf. 


DECREE  No.  5. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

Jose  Ignacio  Estevan  is  a  special  citizen  of  this  state. 

For  its  fulfilment,  the  constitutional  vice  governor  of  the  state  shall 
cause  it  to  be  printed,  published  and  circulated. 

Given  in  Saltillo,  on  the  17th  of  August,  1827. 

JOSE  MARIA  ECHAIS,  President. 
JOSE  F.  MADERO,  D^.  SecY 
JUAN  A.  GONZALES,  Dqf.  See*y. 


T^L  L]        LawM  and  Decrees  of  Coahuila  and  Texas.  483 


DECREE  No.  6. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree  as  follows: 

Art.  1.  Silver  in  bars,  or  pieces  of  plate,  shall  for  che  present  pay 
a  duty  of  three  per  cent  in  the  place  where  it  is  extracted. 

Art.  2.  The  prorision  of  Decree  No.  3,  respecting  the  circulation 
of  money  except  the  last  part  of  article  7,  relative  to  money  for 
travelling  expenses,  shall  be  observed  in  the  collection  of  the  duty 
aforesaid. 

For  its  fulfilment,  the  vice  governor  of  the  state  shall  cause  it  to 
be  printed,  published  and  circulated. 

Given  in  Saltillo,  the  21st  of  August,  1827. 

JOSE  MARIA  ECHAIS,  President. 
.     JOSE  F.  MADERO,  Dep.  Sec'y. 
JUAN  A.  GONZALES,  Dep.  Sec'y. 


DECREE  No.  7. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

Art.  1.  Simple  theft  of  any  kind,  not  exceeding  from  one  to  ten 
dollars,  shall  be  punished  with  a  fine  of  from  ten  to  thirty  dollars, 
or  labor  on  the  public  works  from  one  to  three  months;  for  the 
second  offence  the  punishment  shall  be  doubled,  and  shall  indispen- 
sably be  the  latter.  For  the  third  offence  in  larceny  mentioned  in 
this  article,  besides  the  punishment  specified  in  the  second  part  there- 
of, the  person  so  offending  shall  be  taken  to  the  most  public  place, 
with  a  board  with  the  following  inscription,  for  theft ^  placed  upon 
ins  head. 

Art.  2.  Simple  theft  exceeding  ten  and  not  exceeding-  one  hun- 
dred dollars,  shall  be  punished  with  not  less  than  one  nor  more  than 
two  years  labor,  on  the  public  works. 

Art.  3.  To  adjudge  this  punishment,  the  judge  shall  be  required 
only  to  prove  the  crime  in  evidence  to  the  accused  in  summary  trial, 
also  in  presence  of  two  judges  chosen,  one  by  the  plaintiff,  the  other 
by  the  defendant 

Art.  4.  The  demand  having  been  set  down  in  the  record  of  ver^ 
bal  trials  that  shall  be  kept  in  every  court  of  justice,  the  defendant's 
contestation  shall  be  set  down  in  an  extract  of  the  evidence  that 
appears  pro  and  con — the  whole  expressed  in  the  plainest  manner. 

Art.  5.  After  the  pleadings  of  the  parties  are  heard,  the  plaintiff 
and  defendant  shall  retire,  and  the  judges  shall  determine  the  crime, 
if  there  be  any,  and,  setting  down  whatever  it  shall  be,  the  judge 
shall  pronounce  sentence  agreeably  to  this  law,  which  sentence 
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immediately  shall  be  made  known  to  the  plaintiff  and  defendant, 
and  applied  to  the  latter,  such  as  it  shall  result  to  the  same;  in  the 
whole  the  provision  of  article  3  of  the  organic  law  of  justice  shsdl  be 
observed. 

Art.  6.  Theft  committed  in  passing  near  or  within  any  dwelling 
shall  be  punished  with  double  the  corporal  penalty  specified  in 
articles  1st  and  2d. 

Art.  7.  For  theft  committed  in  the  country  of  from  one  to  nine 
head  of  small  stock,  as  sheep  and  goats;  and  of  from  one  to  three  of 
large  stock  of  any  kind,  the  punishment  shall  be  labor  on  the  public 
works  for  a  term  not  less  than  six  months  nor  more  than  two  years, 
for  which  the  formalities  prescribed  in  articles  3,  4,  and  5  shall  be 
observed. 

Art.  8.  When  theft  of  any  kind  shall  be  accompanied  by  force  or 
violence  of  any  kind,  as  well  as  by  blows,  mutilation  of  members,  or 
death,  the  corresponding  judicial  process  shall  be  instituted  against 
the  delinquent  or  delinquents,  which  shall  be  closed  in  conformity  to 
the  laws. 

Art.  9.  When  the  theft  exceeds  one  hundred  dollars,  the  provision 
of  the  foregoing  article  shall  be  observed. 

Art.  10.  Offenders  who  shall  be  sentenced  to  public  works  shall 
be  destined  in  preference  to  the  repair  of  prisons,  and  construction  of 
new  ones  where  there  are  none,  and  the  amount  necessary  for  their 
support  shall  be  taken  from  the  public  funds. 

Art.  11.  The  penalties  imposed  by  this  law  upon  thieves  or  rob* 
bers  shall  be  understood  as  not  preventing  in  any  way  that,  after  said 
penalties  are  concluded,  they  indemnify  the  lawful  owner  for  the 
theft,  or  before,  should  they  have  the  means,  or  should  any  stolen 
articles  exist;  the  fine  specified  in  article  1  shall  be  paid  in  preference. 

Art.  12.  Any  judge  who,  in  consequence  of  subornation,  bribery, 
negligence,  or  partiality,  shall  not  fully  comply  with  this  law,  besides 
bemg  compelled  to  pay  a  fine  not  less  than  two  hundred  nor  more 
than  five  himdred  dollars,  shall  be  amenable  to  the  law  of  the  24th 
of  March,  1813,  except  the  pecuniary  penalties  imposed  therein. 

Art.  13.  The  alcaldes  or  judges  shall  transmit  every  month  to  the 
first  hall  of  the  tribunal  of  justice  of  the  state,  a  copy  of  sentences 
they  have  pronounced,  and  causes  that  have  determined  them,  and 
are  in  conformity  to  this  law,  in  order  that,  should  they  be  found  on 
investigation  to  have  proceeded  contrary  to  justice,  the  responsibility 
may  be  exacted  of  the  said  alcaldes  or  judges,  in  accordance  with  the 
law  of  the  24th  of  March,  1813. 

Art.  14.  Receivers  of  stolen  goods,  agents  or  protectors  of  thieves, 
shall  suffer  the  same  penalty  as  the  latter,  after  the  corresponding 
proof  thereof 

Art.  15.  On  the  publication  of  the  Penal  Code  of  the  State,  fliis 
law  shall  cease  to  have  effect. 
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For  its  fulfilment,  the  vice  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  Saltillo,  the  17lh  of  August,  1827. 

JOSE  MARIA  ECHAIS,  President. 

JOSE  F.  MADERO,  Dep.  Sec'y. 

JOSE  A.  TIJERINA,  Dep.  Sec'y. 


DECREE  No.  8. 

The  Congress  of  the  State  of  Coahuila  and  Texas,  to  prevent  abuses 
committed  in  driving  large  stock,  greatly  retarding  the  increase 
and  propagation  thereof,  which  can  only  be  expected  by  having 
order  and  suitable  regulations,  and  likewise  to  prevent  fraud  upon 
the  state  revenue  with  respect  to  this  class  of  duties,  which  form  a 
part  of  the  same,  has  thought  proper  to  decree: 

Art.  1.  The  period  of  mustang  chases  shall  be  from  the  first  of 
October  to  the  last  of  February  inclusive,  and  it  shall  not  be  permit* 
ted  at  any  other  time. 

Art.  2.  The  legally  established  tax  in  favor  of  the  state  revenue 
shall  be  two  rials  a  head  for  horses,  old  and  young;  two  dollars  for 
mules,  and  four  rials  for  homed  cattle;  the  said  tax  to  be  understood 
only  in  relation  to  such  as  have  no  brand  or  owner,  and  are  caught 
on  vacant  lands. 

Art.  3.  To  collect  the  tax  required  by  this  law,  the  executive 
diall  appoint  in  each  town  a  person  of  his  confidence,  who  shall  re- 
ceive a  compensation  of  six  per  cent  on  the  amount  he  collects. 

Art.  4.  In  each  chase,  or  course,  the  individual  who  first  encou- 
rages the  same,  or  person  acting  in  his  stead,  shall  have  the  direction 
or  superintendance,  for  which  a  license  shall  be  obtained  from  the 
respective  judge,  who,  with  the  concurrence  of  the  person  charged 
by  the  executive  with  the  collection  of  the  tax  provided  in  article  2, 
shall  give  the  same,  and  during  the  period  designated  in  article  1  the 
license  shall  not  be  withheld. 

Art.  5.  The  leader  of  each  party  shall  be  answerable  for  abuses 
committed  in  that  under  his  command,  and  shall  also  be  responsible 
for  presenting  all  the  beasts  collected,  of  whatever  kind  they  may  be, 
to  the  commissioner  of  the  place  of  his  residence. 

Art.  6.  The  commissioner  shall  keep  a  book  of  common  paper, 
wherein  all  the  lots  or  parcels  that  come  into  his  possession,  shall  be 
entered,  and  the  same  shall  be  signed  by  himself,  the  leader  of  the 
chase,  and  the  alcalde. 

Art.  7.  Branded  beasts,  whose  owners  are  not  known,  shall  be 
presented  to  the  ayimtamiento,  which  shall  keep  a  book  made  of 
common  paper,  to  be  called,  of  strays^  wherein  an  account  shall  be 
kept  of  the  same,  and  their  class,  color  and  brand  described. 

Art.  8.  Lists  of  said  beasts  shall  be  immediately  sent  to  all  the 
ajruntamientos  of  the  state,  that  they  may  cause  the  same  to  be  ad« 
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vertised  in  their  districts^  to  ascertain  to  whom  they  belong,  for  the 
formal  delivery  thereof,  observing  the  arrangement  made  in  the  second 
part  of  article  13.  of  the  economical  regulations  of  towns. 

Art.  9.  The  governor,  on  receiving  the  notice  that  shall  be  given 
him  every  six  months,  shall  communicate  the  sam6  to  those  of  the 
adjoining  states  of  Nuevo  Leon  aud  Tamaulipas  for  the  purposes 
specified  in  the  first  part  of  the  preceding  article. 

Art.  10.  For  placing  the  beasts  specified  in  article  7.  in  deposit, 
preference  shall  be  given  to  the  person  who  presents  the  same,  giving 
proper  security,  and  with  respect  to  the  charges  to  be  paid,  in  orda 
to  take  them  away,  the  established  custom  shall  be  complied  with. 

Art.  11.  Both  the  beasts  specified  in  article  7,  and  those  found  in 
the  towns,  also  having  no  brand,  including  neat  cattle,  shall  be  de- 
posited the  term  of  six  months,  after  which  time,  should  no  person 
appear  to  claim  the  same,  they  shall  be  considered  as  strays,  and,  after 
valuation,  sold  at  public  auction,  the  proceeds  thereof  to  be  delivered 
to  the  respective  commissioner  to  be  paid  over  to  the  state  treasury. 
The  owners  of  homed  cattle  and  other  beasts  sold  in  this  manner, 
shall  be  entitled  to  the  value  thereof  on  proving  property  before  the 
expiration  of  three  years — after  that  time  they  shall  possess  no  right 

Art.  12.  The  commissioners  shall  render  their  accounts  (proved) 
annually  to  the  state  treasury,  wherein,  after  deducting  their  com- 
pensation, thev  shall  enter  the  amount  collected. 

Art.  13.  Those  who  transgress  the  provision  of  this  law,  or,abusing 
the  privileges  of  the  chase,  kill  or  conceal  beasts  of  any  kind,  besides 
paying  the  established  tax,  shall  be  fined  by  the  judges  twenty-five 
dollars  for  the  first  offence,  and  fifty  for  the  second,  to  be  applied  to 
the  funds  of  the  ayuntamiento.  Those  who  have  not  the  means  of 
meeting  the  fine,  shall  be  imprisoned  from  one  to  two  months,  or  be 
destin^  to  from  twenty  to  forty  days  labor  on  public  works.  For 
the  third  oflfence  they  shall  incur  double  the  second  fine  or  corporal 
punishment,  and  for  the  fourth  be  deprived  of  the  privilege  of  the 
chase.  The  formalities  prescribed  in  articles  2  and  3  of  the  law  of 
regulations  of  tribunals.  No.  39,  shall  be  observed  in  cases  provided  in 
this  article. 

Art.  14.  Every  citizen  shall  be  authorised  to  act  in  demanding  the 
fulfilment  of  this  law,  by  himself,  or  through  the  medium  of  the  in- 
dividual mentioned  in  article  3.  The  latter  shall  be  responsible  for 
any  diOTmulation  in  the  discharge  of  his  duties. 

For  its  fulfilment,  the  vice  governor  of  the  state  diall  cause  it  to 
be  printed,  published  and  circulated. 

Given  in  Saltillo,  the  31st  of  August,  1827. 

RAMON  GARCIA  ROJAS,  President. 
JOSE  A.  TIJERINA,  Dep.  Sec'y. 
MIGUEL  ARCINEAGA,  Dep.  Sec'y. 
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DECREE  No.  9. 

The  Congress  of  the  State  of  Coahuila  and  Texas  has  thought  proper 
to  decree  as  follows: 

Art.  1.  The  executive  shall  give  power  to  the  chief  agents  in  the 
tobacco  department,  in  default  of  a  seal  to  legalise  the  account  books 
of  merchants,  of  proprietors  of  land  estates,  ^nd  other  dealers,  with 
their  own  signature,  agreeably  to  the  provision  of  article  16  of  the 
stamp  paper  regulations.  Said  agents,  under  their  own  responsibility, 
may  delegate  this  power  to  their  subordinates  residing  in  different 
municipalities. 

Art.  2.  The  agents  and  their  subordinates,  as  the  case  may  be,.in 
a  book  made  of  common  paper,  paged  and  destined  to  that  purpose, 
shall  keep  an  account  of  the  books  they  stamp  or  legalise,  number  of 
leaves  of  which  they  consist,  stating  the  names  of  the  owners,  and 
place  of  residence.  The  lot  or  parcel  shall  be  signed  by  the  agent  or 
officer,  the  owner  of  the  book,  and  the  respective  alcalde. 

Art.  3.  At  the  end  of  the  year,  an  advertisement  shall  be  posted 
in  each  town,  specifying  the  books  legalised,  the  amount  paid  for 
each,  and  the  names  of  the  owners. 

Art.  4.  The  term  of  one  month  shall  be  allowed  to  merchants  and 
dealers  for  applying  to  have  their  books  stamped,  both  new  ones  and 
those  already  commenced.  After  the  term  aforesaid,  the  transgressors, 
besides  the  illegality  mentioned  in  article  10,  chap.  30,  of  the  stamp 
paper  law,  shall  be  subject  to  a  fine  of  twenty-five  dollars  for  every 
book  they  fail  to  present,  independent  of  paying  the  tax  of  the  paper. 
The  fines  shall  be  applied  to  the  funds  for  public  instruction. 

Art.  5.  Any  individual  of  the  town  shall  have  power  to  interfere, 
demanding  a  compliance  with  the  provision  of  this  law. 

For  its  fulfilment,  the  vice  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  Saltillo,  on  the  11th  of  September,  1827. 

RAMON  GARCIA  ROJAS,  President. 
JOSE  A.  TIJERINA,  Sec'ySupletory. 
MIGUEL  ARCINEAGA,  Dep.  Sec'y. 
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feb.        '^Cf'^/^^*'^    Office  of  the  Congress  of  Coahuila  and  Texas. 

^^^^^CTf   4  t^  ^w^*^ich  the  commissioner  for  the  distribution  of  lands 

^^theji  ^^'l^A^nists  who  present  themselves  to  settle  in  the  State, 

.^^%  ^    ^^^  colonisation  law  of  March  24th,  1825,  shall  con- 


^^^;; .         ^^^^'^^xnissioner  shall  be  obligated,  pursuant  to  the  con- 
V  ^^^    ^*^»presario  with  the  government,  also  to  the  cole 
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Disation  law  of  the  24th  of  March,  to  examine  in  the  most  acrupukms 
manner  the  certificates,  which  colonists  from  foreign  countries  are 
required  to  bring  from  the  authorities  of  the  place  from  which  they 
come,  thereby  proving  themselves  to  be  of  the  Christian  religion,  and 
to  possess  a  good  moral  character,  without  which  requisites  they  shall 
not  be  admitted  in  the  colony. 

Art.  2.  In  order  to  guard  against  false  certificates,  the  commis- 
sioner shall  admit  none  until  after  the  empresario,  to  whom  they  shall 
previously  be  transmitted  for  the  purpose,  shall  give  information  in 
writing  relative  to  the  legitimacy  of  the  same. 

Art.  3.  He  shall  administer  to  each  of  the  new  colonists  from  for- 
eign countries,  the  oath  in  form  to  obey  the  constitution  of  this  repub- 
lic, that  of  the  state,  and  the  general  and  especial  laws  of  his  adopted 
country. 

.  Art.  4.  He  shall  issue  the  land  titles  in  the  name  of  the  state,  in 
conformity  to  the  law,  giving  the  new  settlers  possession  of  the  same 
in  legal  form,  and  previously  citing  the  adjoining  proprietors,  should 
there  be  any. 

Art.  5.  He  shall  not  give  possession  to  any  colonist,  settled,  or 
intending  to  settle,  within  twenty  frontier  or  border  leagues  of  the 
United  States  of  the  North,  and  ten  of  the  Gulf  of  Mexico,  unless  the 
person  interested  shall  present  him  a  special  order  from  this  govern- 
ment, wherein  the  approbation  thereof  of  the  national  government 
shall  be  manifested. 

Art.  6.  He  shall  adopt  the  necessary  measures  that  no  vacant 
lands  be  left  between  possessions,  and  in  order  that  the  limits  of  each 
one  may  be  known  at  first  sight,  he  shall  oblige  the  colonists  to  set 
land  marks  upon  their  lands  within  one  year,  with  fixed  and  perma- 
aent  boundanes. 

Art.  7.  He  shall  appoint,  under  his  own  responsibility,  the  sur- 
veyor, who  shall  run  off  the  lands  scientifically,  previously  requiring 
him  to  take  the  oath  in  form  well  and  faithfully  to  execute  the  duties 
of  his  office. 

Art.  8.  He  shall  form  a  book  in  calf  of  paper  bearing  the  impres- 
sion of  the  third  seal,  wherein  he  shall  write  the  titles  of  the  lands 
which  he  distributes  to  the  colonists,  specifying  their  names,  the 
boundaries,  and  other  requisites  and  legal  circumstances;  and  he  shall 
take  from  the  said  book  attested  copies  of  each  possession  upon  paper 
of  the  second  seal,  which  he  shall  deliver  to  the  person  interested  to 
serve  him  for  a  title. 

Art.  9.  Blach  settler  shall  pay  the  value  of  the  stamp  paper  used 
in  issuing  his  titles,  both  in  the  original  and  in  the  attested  copy. 

Art.  10.  Said  book  shall  be  preserved  in  the  archives  of  the  new 
colony,  and  an  abstract  shall  be  taken  therefrom  to  be  transmitted  to 
government,  containing  the  number  and  names  of  all  the  colonists, 
the  quantity  of  land  given  to  each,  expressing  those  which  are  for 
cultivation,  irritable  or  not  irrigable,  and  those  "which  are  given  them 
for  grazing  lands. 
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Art.  11.  He  shall  select  the  site  most  appropriate  for  founding  the 
town  or  towns,  which  are  to  be  establishacl,  according  to  the  number 
of  families  of  which  the  colony  consists,  bearing  in  mind  the  provis- 
ion of  the  colonisation  law  upon  this  subject 

Art.  12.  The  site  destinea  for  the  new  town  having  been  deter- 
mined, he  shall  see  that  the  principal  lines  run  north  and  south,  east 
and  west: — he  shall  designate  a  square,  measuring  one  hundred  and 
twenty  varas  on  each  side,  exclusive  of  the  streets,  to  be  called  the 
Principal  or  Constitutional  Square.  This  shall  be  the  central 
point  from  which  the  streets  shall  run  for  forming  squares  or  blocks 
thereon  agreeably  to  the  accompanying  plan. 

Art.  13.  The  block  fronting  the  principal  square,  upon  the  east 
side,  shall  be  destined  for  a  church,  curate's  dwelling,  and  other 
ecclesiastical  edifices;  and  that  on  the  west,  for  municipal  buildings 
or  town  halls.  In  another  suitable  place,  he  shall  point  out  a  block 
for  a  market  square,  one  for  a  jail  and  house  of  correction,  one  for  a 
school  and  other  buildings  for  public  instruction,  and  another  without 
the  limits  of  the  town  for  a  burial  ground. 

Art.  14.  He  shall  cause  the  streets  to  be  laid  off  straight,  twenty 
yards  wide,  for  the  salubrity  of  the  town. 

Art.  15.  Mechanics,  who,  on  the  founding  of  a  new  town,  pre- 
sent themselves  to  settle  therein,  shall  be  entitled  to  a  lot  each,  to  be 
attended  with  no  expense,  except  the  cost  of  the  stamped  paper 
necessaiv  for  issuing  their  titles,  and  the  small  tax  of  one  dollar  per 
annum  for  building  the  church. 

Art.  16.  The  lots  mentioned  in  the  preceding  article  shall  be  dis- 
tributed by  lot,  with  the  exception  of  the  empresario,  to  whom  two 
lots  shall  be  given  in  the  site  he  selects. 

Art.  17.  The  other  lots  shall  be  valued  by  appraisers,  and  sold 
out  to  the  other  colonists  according  to  the  valuation.  Should  there 
be  several  applicants  for  any  lot  or  lots,  on  account  of  their  more 
eligible  situation,  or  other  circumstances  that  may  cause  competition, 
tfaey  shall  decide  by  lot,  in  the  manner  provided  in  the  preceding 
article.  The  product  of  the  said  lots  shall  be  appropriated  to  building 
a  church  in  the  town. 

Art.  18.  He  shall  proceed,  together  ^ith  the  empresario,  to  have 
all  the  inhabitants  belonging  to  the  jurisdiction  of  each  town  take 
lots  therein,  and  build  their  houses  within  the  time  specified,  under 
penalty  of  forfeiting  their  lots. 

Art.  19.  He  shall  form  a  book  in  calf  for  each  new  town,  wherein 
the  appropriation  of  lots,  whether  by  donation  or  sale,  shall  be 
recorded,  expressing  their  boundaries,  and  other  particulars  agree- 
ably to  the  asual  form,  from  which  attested  copies  shall  be  taken, 
upon  pa|>er  of  the  corresponding  stamp,  to  be  aelivered  to  the  per- 
sons interested  to  serve  them  as  titles. 

Art.  20.  He  shall  execute  a  topographical  plan  comprising  the 
towns  founded  in  the  colony,  which  he  shall  forward  to  the  govero- 
ment,  leaving  in  the  colonial  register  an  exact  copy  thefeofl 
Vol.  L— 64 
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Art.  21.  He  shall  canse  a  ferry  to  be  established  at  each  crosring 
of  the  rivers  upon  the  highways,  whereon  any  town  is  founded;^* 
the  flat  or  boat  to  be  provided  at  the  expense  of  the  inhabitants  of 
the  said  town,  establishing  moderate  rates  of  toll,  out  of  which  the 
ferryman  shall  be  paid,  the  boats  repaired,  and  the  refnainder  added 
to  the  public  funds. 

Art.  22.  In  places  where  there  is  no  town,  he  shall  chai^  the 
colonist  settling  in  any  of  the  same  with  the  establishment  of  ferries, 
taking  a  moderate  toll  until  these  taxes  are  rented  out  for  the  use  of 
the  state.  Colonists  who  resolve  to  establish  ferries  on  the  terms 
herein  indicated,  shall  keep  an  exact  and  certified  account  of  the 
expense  they  incur  in  building  boats,  and  another,  also  attested,  of 
the  product  of  the  toll,  to  entitle  them,  when  these  taxes  are  rented 
by  the  state,  to  receive  an  indemnification  for  the  deficiency  of  the 
toll,  at  present  allowed  them,  for  covering  the  expense. 

Art.  23.  He  shall  preside  at  the  popular  elections  mentioned  ia 
article  40  of  the  colonisation  law,  for  choosing  the  ayuntamieuto  and 
putting  the  persons  chosen  in  possession  of  office. 

Art.  24.  He  shall  take  special  care  that  the  portions  of  land 
granted  the  colonists  by  articles  14, 15,  and  16,  be  measured  by  the 
surveyors  with  the  greatest  accuracy,  without  permitting  any  one  to 
take  more  land  than  what  is  pointed  out  by  the  law,  and  in  the  con- 
trary event  he  shall  be  personally  responsible. 

Art.  25.  Should  any  colonist,-  agreeably  to  article  17,  solicit  to 
have  the  quantity  of  land  pointed  out  in  the  aforesaid  articles, 
increased  in  his  favor,  on  account  of  his  family,  industry,  and  enter- 

Crise,  he  shall  manifest  the  same,  setting  forth  the  reasons  in  which 
e  founds  his  petition,  in  writing,  to  the  commissioner,  who  shall 
forward  the  same  to  the  executive,  accompanied  by  his  respective 
report,  under  the  most  rigid  responsibility  of  providing  what  is 
proper. 

Art.  26.  All  public  instruments,  titles,  or  documents  whatever, 
drawn  by  the  commissioner,  shall  be  written  in  the  Spanish  lan- 
guage :  the  same  shall  be  used  in  memorials,  decrees,  and  reports 
presented  by  the  colonists  or  empresarios  on  any  subject  whatever, 
whether  to  be  transmitted* to  the  government,  or  deposited  in  the 
archives  of  the  colony. 

Art.  27.  All  public  instmments  of  possession,  and  attested  copies 
signed  by  the  commissioner,  shall  be  attested  by  two  assisting  wit- 
nesses. 

Art.  28.  The  commissioner  shall  be  personally  responsible  for  all 
acts  and  provisions  by  him  effected  or  performed  in  violation  of  the 
colonisation  law  and  these  instructions. 

SaltiUo,  September  4th,  1827. 

JOSE  A.  TUERW\,Sec'ybysuMiiution. 
MIGUEL  ARCINEAGA,  Depuiy  See'j/. 

•Sdditumal  Jirtkh. — ^The  commissioner  shall  not  grant  any  laodi 
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of  himselfy-nor  give  possession  upon  those  traced  out  for  empreeanj 
so  long  as  these  are  not  concluded,  without  the  knowledge  and  €on« 
sent  of  the  empresario  himself^  even  should  the  said  grant  be 
authorised  by  the  executive. 


Note. — On  the  15th  of  May,  1888,  congress  issued  the  decree  No. 
62,  regulating  the  pay  to  be  made  to  commissioners  for  their  services^ 
and  on  the  lOth  of  April  of  the  current  year,  the  said  congress  issued 
the  decree  No.  128,  which  in  part  reforms  and  explains  these  instruc- 
tions, both  which  laws  shall  be  borne  in  mind  by  every  commissioner 
for  the  distribution  of  lands. 

Leona  Vicario,  25th  of  April,  183a 

JOSE  MARIA  VIESCA. 

Santiago  db  Vallb,  Secretary. 


DECREE  No.  10. 
The  Congress  of  the  State  of  Coahuila  and  Texas  decrees  as  follows: 

Art.  1.  The  ayuntamientos  of  the  towns  shall  make  out  and  for- 
ward annually  to  the  respective  chief  of  department  or  district,  a 
minute  account  of  the  state  in  which  the  different  objects  conmiitted 
to  their  charge  by  the  law  No.  37  of  the  13th  of  June  last,  exist; 
giving  notice  of  the  improvement  or  backwardness  they  have  under- 
gone during  their  administration,  and  stating  the  measures  it  is  proper 
to  dictate  to  remove  the  obstacles  that  impede  their  progress. 

Art.  2.  Said  corporations  shall  post  a  regular  account  annually,  in 
the  most  public  places  within  their  respective  jurisdiction,  slating 
clearly  and  minutely  therein,  the  sums  that  have  come  into  their  pos- 
session, and  the  distribution  they  have  made  of  the  same,  independent 
of  the  certified  accounts,  as  provided  by  article  133  of  the  aforemen- 
tioned law  No.  37,  which  they  shall  forward  every  year. 

Art.  3.  At  the  dose  of  their  administration,  and  before  their  re- 
newal, the  ayuntamientos  under  their  responsibility  shall  fulfil  the 
provision  of  this  decree. 

For  its  fulfilment,  the  vice  governor  of  the  state  shall  cause  it  to 
be  printed,  published  and  circulated. 

Given  in  Saltillo,  on  the  5th  of  September,  1827. 

RAMON  GARCIA  ROJAS,  President 
JOSE  A.  TIJERINA,Z>«;7.&c'y  Supletory. 
MIGUEL  ARCINEAGA,  Dep.  Sec'y. 


DECREE  No.  11. 

The  Congress  of  the  State  of  Coahuila  and  Texas  decrees  as  follows: 

Art.  1.  The  governor,  in  the  reports  it  shall  be  his  duty  to  read 
meifj  year  on  the  opening  of  the  ordinary  sessbns,  shall  give  in- 


49t  Lawa  and  Decrees  of  Coakuila  and  Texas.     [Book  V. 

formation  relatire  to  the  public  rents  of  the  state,  manifesting  the 
▼alues,  entries,  expenditures,  and  nett  proceeds  of  each.     ^ 

Art.  2.  The  said  information  shall  comprise  the  term  of  a  financial 
year,  which  shall  also  serve  fo  regulate  the  presumed  or  presupposed 
general  expenditure  of  the  state,  which  shall  be  presented  in  the  same 
report. 

Art.  3.  The  financial  year  shall  commence  the  first  of  September 
and  terminate  the  last  of  August  following,  wherein  a  general  settle- 
ment or  adjustment  of  accounts  shall  be  effected  in  all  offices  which 
receive  funds  or  stock  of  the  public  revenue. 

Art.  4.  The  head  agents  of  the  rents,  and  other  resjionsible  officers 
shall  forward  their  corresponding  accounts  within  the  peremptory 
term  of  two  months  from  the  termination  of  the  financial  year,  that 
they  may  be  received  by  the  executive  by  the  31st  of  October,  to 
enable  him  to  fulfil  the  purposes  contained  in  article  1st. 

Art.  5.  At, the  conclusion  of  the  aforesaid  reports,  and  widiout 
being  thereby  prevented  from  doing  the  same  on  another  occasion, 
he  shall  propose  all  the  laws  that,  in  his  opinion,  ought  to  be  enacted 
to  correct  the  evils  that  he  may  have  observed  in  the  departments  of 
the  public  administration,  or  to  promote  such  improvement  as  he 
shall  deem  proper  in  each  of  the  same. 

Art.  6.  These  propositions  shall  be  presented  composed  or  written 
in  projects  of  law,  hi  the  manner  the  executive  thinks  they  should  be 
enacted. 

Art.  7.  He  shall  present  with  due  distinction  those  relating  to  the 
public  rents,  the  reforms  of  which  they  are  susceptible,  the  financial 
administration  of  their  expenditures,  establishment,  extinction,  or 
reduction  of  imposts,  in  order  to  bring  the  product  of  all  the  rents  on 
a  level  with  the  general  expenditures  of  the  state. 

For  its  fulfilment,  the  vice  governor  of  the  state  shall  cause  it  to  be 
printed,  published,  and  circulated. 

Given  m  Saltillo,  the  6th  of  September  1827. 

RAMON  GARCIA  ROJAS,  President. 
JOSE  A.  TIJERINA,  Sec'y  Svpletory. 
MIGUEL  ARCINEAGA,  Dep.  Se^y. 


DECREE  No.  12. 
TTie  Congress  of  the  State  of  Coahuila  and  Texas  decrees  as  follows: 

Art.  1.  The  executive  of  the  state,  for  issuing  letters  of  citizenship 
to  individuals  in  whose  behalf  congress  shall  declare  this  favor,  shall 
use  the  following  form: 

The  governor  of  the  state  of  Coahuila  and  Texas,  to  all  unto  whom 
these  presents  may  come,  be  it  known:  That  J.  N.  an  inhabitant  of 

,  having  applied  for  the  letter  of  citizenship  on  account  of  such 

a  decree,  or  for  such  reasons,  and  having  shown  that  he  possesses  the 
merit  and  qualifications  to  entitle  him  to  this  favor,  I  have  thought 
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proper  to  propose  him  to  the  honorable  congress,  which  by  decree 
(number  and  date)  has  been  pleased  to  grant  to  the  aforementioned 
N.  letter  of  citizenship,  that  he  be  considered  and  respected  as  such 
throughout  the  state,  and  enjoy  therein  the  rights  and  privileges  that 
belong  to  him  agreeably  to  the  constitution  and  laws  of  the  state, 
submitting  to  the  burthens  and  duties  imposed  by  the  same  upon  all 
the  citizens  of  Coahuila  and  Texas.  Wherefore,  I  command  all  the 
tribunals,  justices,  chiefs,  and  other  authorities  of  the  state,  civil  mili- 
tary, and  ecclesiastical,  to  regard  and  respect  the  aforementioned  N. 
as  a  citizen  of  Coahuila  and  Texas,  protecting  and  causing  to  be  pro* 
tected  the  rights  and  privileges  that  belong  to  him  as  such,  agreeably* 
to  the  constitution  of  the  state  and  bws  that  do  now,  or  may  hereafter 
exist,  and  that  this  letter  be  directed  to  the  person  interested  for  such 

use  as  shall  best  suit  his  purpose.    Given  in date.    Signature 

of  the  governor  and  secretary. 

Art.  2.  Said  letters  shall  be  written  on  paper  stamped  with  the 
first  seal. 

For  its  fulfilment,  the  vice-governor  of  the  state  shall  cause  it  to 
be  printed,  publishcKl  and  circulated. 

Given  at  Saltillo,  on  the  11th  of  September,  1827. 

RAMON  GARCIA  ROJAS,  President. 

JOSE  A.  TIJERINA,  Dep.  Sec'y  Supleiory. 

MIGUEL  ARCINEAGA,  Dep.  Sec'y. 


DECREE  No.  13. 
The  Congress  of  the  stat6  of  Coahuila  and  Texas  decrees  as  follows: 

Art.  1.  John  Cameron  is  hereby  declared  a  citizen  of  the  state. 
Art.  2.  The  executive  shall  order  the  corresponding  letter  to  be 
issued  to  the  said  Cameron,  also  to  Santisigo  Hewetson,  who  was  con- 
stituted a  citizen  on  the  11th  of  August  last. 

For  its  fulfilment,  the  vice  governor  of  the  state  shall  cause  it  to 
be  printed,  published  and  circulated. 

Given  at  Saltillo,  on  the  1 2th  of  September,  1827. 

RAMON  ROJAS,  President. 
JUAN  A.  GONZALES,  Dep,  Sec'y. 
MIGUEL  ARCINEAGA,  Dqp.  Sec'y. 


DECREE  No.  14. 
Tlie  Congress  of  the  State  of  Coahuila  and  Texas  decrees  as  follows: 

Art.  1.  Maize,  beans,  8^nd  red  pepper,  being  articles  indispensa- 
bly required,  shall  be  exempted  from  paying  excise  duties. 

Art.  2.  In  pursuance  thereof,  the  orders  of  the  20th  September, 
1825,  relative  to  the  aforementioned  articles,  are  hereby  repealed* 
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For  its  fiilfilment  the  vice  governor  of  the  state  shall  cause  it  to 
be  printed,  published  and  circulated. 
Given  at  Saltillo,  on  the  13lh  of  September,  1827. 

RAMON  GARCIA  ROJAS,  President. 

JUAN  A.  GONZALES,  Dep,  Sec'y. 

MIGUEL  ARCINEAGA,  Dep.  SecY 


DECREE  No  15. 

The  Congress  of  the  state  of  Coahuila  and  Texas  decrees  as  follows: 

The  tribiHial  of  justice  shall  not  assist  in  the  public  ceremonies  at 
any  kind  of  festive  concourse,  nor  on  occasion  of  national  festivals,  as 
provided  in  articles  49  and  79  of  the  law  of  justice.  No.  39,  which 
shall  be  repealed  so  far  as  regards  this  provision,  and  in  every  other 
respect  shall  remain  in  force. 

For  its  fulfilment,  the  vice  governor  of  the  state  (shall  cause  it  to 
be  printed,  published  and  circulated. 

Given  at  Saltillo,  on  the  13ih  of  September,  1827. 

RAMON  GARCIA  ROJAS,  President. 
JUAN  A.  GONZALES,  Dep.  Sec'y. 
MIGUEL  ARCINEAGA,  Dep.  Sec'y. 


DECREE  No.  16. 

The  Congress  of  the  state  of  Coahuila  and  Texas  decrees  as  follows: 

At  the  expiration  of  the  term  specified  in  Decree  No.  9.  of  the  4th 
instant,  the  executive  may  authorise  the  first  alcaldes  of  the  respec- 
tive towns,  associated  with  the  chief  agents,  or  responsible  subordi- 
nates of  the  tobacco  department,  and  syndic,  to  examine  whether  the 
account  books  of  merchants,  of  proprietors  of  haciendas,  and  other 
dealers,  are  legalised,  that  should  they  not  be,  the  responsibility  ex- 
pressed in  the  same  article  may  be  rendered  effectual. 

For  its  fulfilment,  the  vice  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  Saltillo,  on  the  14th  of  September,  1827. 

RAMON  GARCIA  ROJAS,  President. 
JUAN  A.  GONZALES, />qt?.&c> 
MIGUEL  ARCINEAGA,  Dep.  Sec'y. 


DECREE  No.  17. 
The  Congress  of  the  state  of  Coahuila  and  Texas  decrees  as  follows: 

Art.  1.  All  persons  under  criminal  prosecution,  now  in  prison, 
i^all  be  set  at  liberty,  except  for  treason,  arson,  assault  atid  robbery 
of  any  kind,  adultery,  murder,  and  a  repetition  of  offence  in  any  kind 
of  crime. 
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Abt.  2.  Likewise  those  under  prosecution  for  man^ughter  com* 
mitted  in  self  defence,  by  accident,  and  persons  not  of  a  treacherous 
character,  shall  be  set  at  liberty. 

A  ax.  3.  Convicts  sentenced  to  a  fortress  for  one  year,  or  to  public 
works  for  two,  for  crimes  not  excepted  by  this  law,  shall  also  be 
liberated. 

Art.  4.  This  pardon  shall  be  granted,  notwithstanding  the  atone- 
ment which  crimes  should  pay  to  public  justice,  as  an  example,  but 
without  injury  to  a  third  person,  and  in  exclusion  of  those  who  shall 
have  transgressed  between  this^  time  and  the  publication  of  this 
decree. 

Art.  5.  Fugitives  and  absent  persons,  to  avail  themselves  of  this 
pardon,  shall  present  themselves  within  30  days  flpom  the  publication 
of  this  decree  to  their  respective  municipalities.  This  decree  shall 
be  read  in  presence  of  the  prisoners  and  convicts. 

Art.  6.  Criminals,  deservjng  capital  punishment  for  any  crime 
whatever,  and  having  fled  from  justice,  who  shall  present  them- 
selves in  90  days  from  the  publication  of  this  decree,  shall  be  ex- 
onerated from  the  said  punishment,  and  subject  to  the  greatest ' 
unusual  penalty. 

Art.  7.  Those  not  deserving  capital  punishment,  who  shall  pre- 
sent themselves  in  the  same  time,  shall  incur  one  half  the  penalty 
they  ought  to  suffer  according  to  law. 

Art.  8.  This  law  shall  be  published  in  this  town  on  the  morrow, 
and  in  the  other  towns  of  the  state  as  early  as  possible. 

For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  h% 
printed,  published  and  circulated. 

Given  in  Saltillo,  the  15th  of  September,  1827. 

RAMON  GARCIA  ROJAS,  President. 
JUAN  A.  GONZALES,  I)ep.  Sec'y. 
MIGUEL  ARCINEAGA,  Dep.  Sec'y. 


DECREE  No.  18. 
The  Congress  of  the  state  of  Coahuila  and  Texas  decrees  as  follows: 

•  Art.  1.  At  the  expiration  of  six  months  from  the  publication  of 
the  constitution  in  the  capital  of  each  district,  a  list  of  the  slaves  iu 
the  respective  municipalities,  their  age,  names,  and  sex,  being  dis- 
tinctly expressed,  shall  be  mside  in  all  the  towns  of  the  state. 

Art.  2.  Each  ayuntamiento  shall  keep  a  register,  wherein  they 
shall  keep  an  account  of  children  (Coahuihexians)  bom  of  slave 
parents,  from  the  publication  of  the  constitution,  giving  notice  to 
government  every  three  months. 

Art.  3.  All  deaths  of  slaves  shall  be  noted  down  in  said  roister, 
of  which  notice  shaU  be  given  to  government,  as  spedfied  in  the 
preceding  article. 

Art.  4.  Those  who  introduce  daves,  after  the  expiration  of  the 
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term  specified  in  artl^^^le  13  of  the  constitution,  shall  be  subject  to  the 
penalties  established  by  the  general  law  of  the  13th  of  July,  1824. 

Art.  5.  Slaves,  whose  owners  have  no  heirs  apparent  according 
to  the  existing  laws,  shall  be  immediately  free  on  the  decease  of  their 
masters,  and  shall  not  pass  to  any  other  kind  of  succession  whatever 
under  any  aspect 

Art.  6.  The  manumission  mentioned  in  the  preceding  article  shall 
not  take  place  when  the  master,  or  his  heirs,  are  poisoned  or  assassi- 
nated by  one  of  their  slaves;  in  that  case  they  shall  be  subject  to  the 
provision  of  the  laws. 

Art.  7.  In  each  change  of  owner  of  slaves,  in  the  nearest  succes- 
sion, even  of  heirs  apparent,  the  tenth  part  of  those  who  are  to  pass  to 
the  new  order,  shall  be  manumitted;  the  said  portion  to  be  determined 
by  lot,  before  the  ayuntamiento  of  the  municipal  district. 
'  Art.  S.  Children  and  parents  by  adoption  shall  not  mutually  in- 
herit slave  property. 

Art.  9.  The  ayuntamientos,  under  their  most  rigid  responsibility, 
shall  take  particular  care  that  free  children,  born  of  slaves,  receive  the 
best  education  that  can  be  given  them:  placing  them,  for  that  purpose, 
at  the  public  schools  and  other  places  of  instruction,  wherein  they 
may  become  useful  to  society. 

Art.  10.  Ayuntamientos  that  shall  not  be  faithful  in  the  fulfilment 
of  this  law,  shall  suffer  a  fine  of  five  hundred  dollars,  which  the  exe- 
cutive shall  order  appropriated  to  the  benefit  of  public  schools. 

Art.  11.  This  law  shall  be  first  published  in  this  town  on  the 
morrow,  and  in  the  other  towns  on  the  day  following  the  receipt 
thereof.  The  same  shall  be  republished  annually  on  the  16th  of 
September  until  the  year  1840. 

For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  Saltillo,  on  the  15th  of  September,  1827.  , 

RAMON  GARCIA  ROJAS,  President. 
JUAN  A.  GONZALES,  Dep.  Se^y. 
MIGUEX.  ARCINEAGA,  Dqp.  Sec'y. 


DECREE  No.  19. 
The  Congress  of  the  State  of  Coahuila  and  Texas  decrees  as  follows: 

Art.  1.  When  the  vice  governor  takes  the  place  of  the  governor, 
fipom  impossibility  on  the  part  of  the  latter,  he  shall  receive  two-thirds 
of  the  difference  in  the  salsLries  assigned  these  offices. 

Art.  2.  The  same  shall  be  observed  when  a  councillor  takes  the 
place  of  the  governor  from  default  of  the  latter  and  of  the  vice  go- 
vernor. 

Art.  3.  The  substitute,  whom  the  vice  governor  shall  appoint  as 
provided  in  article  116  of  the  constitution,  should  he  receive  a  less 
salary  out  of  the  state  rents  than  the  vice  governor,  shall  be  paid  two- 
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thirds  of  the  difference,  and  should  he  receive  none,  two-thirds  of  the 
entire  salary  of  the  vice  governor.  "* 

For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  Saltillo,  on  the  18th  of  September,  1827. 

RAMON  GARCIA  RGJAS,  President. 
JUAN  A.  GONZALES,  Dep.  Sec'y. 
MIGUEL  ARCINEAGA,  Dep.  Sec'y. 
This  decree  was  returned  by  the  governor,  and  amended  by  con- 
gress on  the  16th  of  October^  and  shall  be  observed  as  ratified  on 
that  date. 


DECREE  No.  20. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

Art.  1.  A  sub-receiver's  office  of  excise  duties  shall  be  established 
in  the  hacienda  de  Parras. 

Art.  2.  The  person  entrusted  with  the  same  shall  also  have  charge 
of  the  branch  cigar  store,  and  stamped  paper,  and  shall  see  to  the  col- 
lection of  the  other  state  rents  within  his  respective  limits,  and  that 
there  be  no  smuggling  in  any  department  belonging  to  his  charge. 

Art.  3.  Said  officer  shall  be  appointed  by  the  executive,  who  shall 
see  that  he  gives  security  to  the  amount  of  two  thousand  dollars 
for  the  fidthful  management  of  the  funds  and  stock  committed  to  his 
charge. 

Art.  4.  For  the  present,  he  shall  be  under  immediate  subjection 
to  the  chief  agent  of  the  tobacco  department,  and  the  receiver  of 
excise  duties  of  Parras  in  their  respective  departments,  and  shall 
receive,  as  a  compensation  for  his  services,  the  same  percentage  as 
the  sub-receivers  and  agents  of  branch  cigar  establishments. 

For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  Saltillo,  on  the  2d  of  October,  1827. 

JOSE  M.  de  CARDENAS,  President. 
JUAN  A.  GONZALES,  Sec'y  Suptetory. 
JOSE  L  SANCHES,  Dep.  Sec'y. 


DECREE  No.  21. 
The  Congress  of  the  state  of  Coahuila  and  Texas  decrees  as  foUows: 

Art.  1.  Leon  R.  Almy,  George  A.  Nixon,  and  John  L.  Wood- 
bury, are  hereby  dedared  citizens  oi  the  state  of  Coahuila  and 
Texas. 

Art.  2.  The  executive  shall  issue  them  the  corresponding  letters 
of  citizenship. 
Vol-  L— fiS 
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For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  Saltillo,  on  the  10th  of  October,  1827. 

JOSE  M.  de  CARDENAS,  President. 

MIGUEL  ARCINEAGA,  Dep.  Sec'y. 

JOSE  I.  SANCHES,  Dep.  Sec'y. 


DECREE  No  22. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

Art.  1.  The  executive  shall  solicit  contractors  to  open  wagon 
roads  in  places  where  there  are  none. 

Art.  2.  Provisionally,  the  opening  of  the  following  roads  shall  be 
undertaken,  to  wit: — That  leading  from  the  town  of  Guerrero,  in 
the  district  of  the  same  name,  to  Laredo;  that  from  Santa  Rosa  to 
the  Presidio  del  Norte  by  way  of  the  Alameda;  and  that  from  this 
capital  to  Parras  by  way  of  Infiernillo,  or  any  other  more  convenient 
route.   , 

Art.  3.  The  contractors  shall  enter  into  articles  of  agreement  with 
the  executive  to  indemnify  themselves  for  their  expenses  with  the 
product  of  the  toll;  and  so  soon  as  the  said  expenses,  being  the 
amount  in  which  they  pledge  themselves  to  complete  the  under- 
taking, shall  be  covered,  the  toll  thenceforth  arising  shall  pay  the 
profits  on  the  capital  as  agreed  on  by  the  executive  with  the  said 
contractors. 

Art.  4.  The  contracts  made  by  the  executive  shall  not  go  into 
effect  until  approved  by  congress,  to  whom  they  shall  be  imm^ately 
transmitted. 

For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  Saltillo,  the  12th  of  October,  1827. 

JOSE  M.  de  CARDENAS,  President 
MIGUEL  ARCINEAGA,  Dep  Sec^y. 
JOSE  L  SANCHES,  Dep.  Sec'y. 


DECREE  No.  23. 
The  Congress  of  the  state  of  Coahuila  and  Texas  decrees  as  follows: 

Art.  1.  In  haciendas  and  ranchos  containing  a  population  of  more 
than  five  hundred  souls,  the  respective  electoral  meetings  or  juntas 
shall  choose  a  commissary  of  police  and  a  syndic. 

Art.  2.  Besides  the  powers  allowed  them  by  article  156  of  the 
regulations  for  the  financial  administration  of  the  town,  the  commis- 
saries shall  possess  the  attributes  prescribed  to  the  constitutional  alcal- 
des by  articles  from  1  to  9  inclusive  of  section  first  of  the  law  regula- 
ting the  administration  of  justice,  No.  39. 
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Aht.  3.  They  shall  also  officiate  as  peace  officers  in  entire  confor- 
mity to  the  aforesaid  law,  No.  39,  furnishing  the  parties  with  the  co- 
pies they  shall  request;  but,  the  latter  to  establish  a  trial  by  writing, 
shall  effect  it  before  the  respective  alcialdes. 

Art.  4.  Superintendants,  stewards,  and  subordinates  receiving  a 
"Alary,  belonging  to  haciendas  and  ranchos,  shall  not  be  commissa- 
ries of  the  same. 

Art.  5.  Tenants  and  residents,  or  persons  seeking  a  support  by 
following  some  pursuit  therein,  may  be  elected  conamissaries  and 
syndics;  and  in  case  there  are  no  such  persons,  the  individuals  men- 
tioned in  the  preceding  article  may  be  elected,  with  the  exception  of 
superintendants. 

Art.  6.  In  haciendas  belonging  to  several  owners,  the  same  may 
be  elected  commissaries  and  syndics,  provided  they  possess  the  con- 
stitutional qualifications. 

Art.  7.  Doubts  that  arise  at  the  electoral  meetings  with  respect 
to  these  elections,  shall  be  decided  by  the  said  meetings. 

For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  Saltillo,  the  13th  of  October,  1827. 

JOSE  M.  de  CARDENAS,  President. 
MIGUEL  ARCINEAGA,  Dep.  Sec'y. 
JOSE  I.  SANCHES,  Dep.  Sec'y. 


DECREE  No.  24. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  to  decide  the  doubts 
proposed  for  consultation  by  the  president  of  the  tribunal  of  justice 
through  the  cliannel  of  the  executive,  has  thought  proper  to  decree: 

Art.  1.  The  first  and  second  halls,  without  distinction,  shall  take 
cognisance  in  all  cases  prescribed  to  the  former  by  article  62  of  the 
law  regulating  the  administration  of  justice. 

Art.  2.  In  civil  and  criminal  cases,  cognisance  shall  be  taken  in 
appeals  by  the  hall  which  the  appellant  shall  designate  when  the  ap- 
peal is  made. 

Art.  3.  Criminal  causes  that  do  not  come  directed  to  a  parti- 
cular hall,  shall  be  equally  distributed  to  both  by  the  minister  of  the 
third. 

Art.  4.  The  respective  hall  that  did  not  decide  in  the  first  stage, 
shall  take  cognisance  in  the  new  trial. 

Art.  5.  Articles  57  and  62  of  the  law  regulating  the  administration 
of  justice.  No.  39,  so  far  as  they  are  opposed  to  this  decree,  shall  be 
repealed. 

For  its  fulfilment,  the  governor  of  the  state  shall  cause  in  to  be 
printed,  pqblished  and  circulated. 

Given  in  Saltillo,  on  the  13th  of  October,  1827. 
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DECREE  No.  26. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  in  attention  to  the 
subject  proposed  in  consultation  by  the  minister  of  the  tribunal  of 
justice,  through  the  medium  of  the  governor,  on  the  11th  of  Sep- 
tember last,  relative  to  the  explanation  of  article  5^  of  law  No.  39, 
regulating  the  administration  of  justice,  has  thought  proper  to  de- 
cree as  follows: — 

Art.  1.  When  two  or  more  criminals  are  joined  in  any  cause  each 
one  shall  nominate  two  judges  as  colleagues. 

Art.  2..  The  criminals  shall  choose  by  absolute  majority  of  vote 
from  the  whole  number  of  colleagues  nominated.  Should  none  re- 
ceive such  majority,  those  shall  run  who  receive  the  greatest  number. 
Should  there  be  a  tie,  the  balloting  shall  be  repeated  once  only— and 
should  there  again  be  a  tie,  it  shall  be  determined  by  lot. 

Art.  3.  The  following  persons  shall  not  be  colleagues, — the  depu- 
ties of  congress  of  the  state,  the  governor,  vice  governor,  councillors, 
secretary  of  state,  military  men,  ecclesiastics,  or  any  other  privileged 
person;  neither  shall  any  individual  be  a  colleague  who  Has  betrayed 
the  public  trust,  even  should  he  be  re-qualified. 

Art.  4.  Should  a  complaint  or  accusation  arise  against  any  alcalde, 
or  inferior  judge,  the  tribunal  united  shall  declare  whether  there  be  a 
just  ground  of  action. 

For  its  fulfihnent,  the  governor  of  the  state  shall  cause  it  to  be  print- 
ed, published  and  circulated. 

Given  in  Saltillo,  on  the  22d  of  October,  1827. 

JOSE  M.  de  CARDENAS,  President. 

I  JUAN  A.  GONZALES,  JOe;?.  Sec'y.  SupUtory. 

JOSE  I.  SANCHES,  Dep.  Sec% 


DECREE  No.  26. 
The  Congress  of  the  state  of  Coahuila  and  Texas  decrees  as  follows:— 

Art.  1.  Leon  R.  Almy  shall  be  permitted  to  introduce  and  estab- 
lish in  the  state  a  boring  machine  to  cause  water  to  flow  spontaneously 
upon  the  surface. 

Art.  2.  For  the  term  of  six  years,  from  this  date,  no  other  person 
shall  establish  machines  of  this  discription,  without  the  previous  con- 
sent of  the  said  Almy,  that  he  may  indemnify  himself  for  his  expenses, 
and  receive  the  compensation  he  deserves  for  his  trouble. 

Art.  3.  Should  he  not  have  introduced  and  established  the  said 
machine  at  the  expiration  of  one  year,  he  shall  forfeit  the  exclusive 
privilege  granted  him  in  the  foregoing  article. 

For  its  fulfilment,  the  governor  of  &e  state  shall  cause  it  to  be  print- 
ed, published  and  circulated. 

Given  in  Saltillo,on  the  22d  of  October,  1827. 

JOSE  M.  de  CARDENAS,  President. 
JUAN  A.  GONZALES,  Dep.  Sec%  Supktory. 
JOSE  L  SANCHES,  Dep.  Sec'y. 


lit  I.]         Laws  and  Decrees  of  Coahuila  and  Texas.  501 

DECREE  No.  27. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  in  attention  to  the 
despatch  of  the  affairs  that  are  pending,  and  exercising  the  power 
granted  the  same  by  article  19  of  the  constitution,  decrees: 

The  sessions  shall  be  prorogued  one  month. 
For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  Saltillo,  on  the  30lh  of  October,  1827. 

JOSE  F.  MADERO,  President. 

JOSE  I.  SANCHES,  Dep.  Sec'y. 

JOSE  A.  NAVARRO,  Dep.  Sec'y. 


DECREE  No.  28. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  desiring,  if  possible, 

to  put  an  entire  stop  to  the  smuggling  of  tobacco,  and  to  giv^  the 

rent  all  the  activity  and  growth  of  which  it  is  susceptible,  has  thought 

proper  to  decree: 

Art.  1.  All  smuggled  tobacco,  seized  in  the  state,  shall  be  confis- 
cated, and  after  its  quality  is  examined,  the  value  thereof  shall  be 
distributed  according  to  the  confiscating  compact,  previously  deduct- 
ing the  25  per  cent  duty  prescribed  in  favor  of  the  state  rent 

Art.  2.  The  smuggler,  for  the  first  offence,  besides  losing  the  to- 
bacco, shall  pay  twenty-five  dollars  fine  for  every  twenty-five  pounds 
seized  upon  him,  and  should  he  not  have  money  to  pay  the  said  fine, 
one  month  in  the  public  works  shall  be  substituted  as  a  punishment 
equal  to  every  ten  dollars;  said  corporal  punishment,  whatever  be  the 
quantity  of  tobacco  smuggled,  shall  not  exceed  four  years.  Should 
he  repeat  the  offence,  he  shall  be  sentenced  to  a  fortress  for  six  years. 

Art.  3.  Should  the  tobacco  be  of  a  bad  quality,  it  shall  be  burnt, 
and  the  smuggler  fined  twelve  dollars  for  every  twenty-five  pounds, 
in  other  respects  conforming  to  the  preceding  article:  and  the  informer 
idiall  be  requited  with  twenty-five  dollars  out  of  the  state  funds. 

Art.  4.  That  the  articles  2d  and  3d  be  duly  and  punctually  com- 
plied with,  the  judges,  whose  duty  it  is  according  to  the  existing  laws 
to  declare  the  confiscation,  shall  previously  take  the  proper  steps 
within  the  peremptory  term  of  forty-eight  hours,  whatever  be  the 
quality  of  the  smuggled  tobacco,  and  make  the  declaration  within  the 
said  term,  conforming  to  the  provision  of  the  articles  aforesaid  in  the 
application  of  the  punishment,  which,  whether  corporal  or  pecuniary, 
shall  be  executed  according  to  the  amount  and  quality  of  the  tobacco 
smuggled. 

Art.  5.  Judges  and  officers  who  shall  be  unfaithful  in  the  fulfil- 
ment of  this  law,  shall  be  responsible  to  the  provision  of  article  12  of 
Decree  No.  7,  issued  on  the  27th  of  August  last 

For  its  fulfilment,  the  governor  of  Uie  state  shall  cause  it  to  be 
printed,  published  and  circulated. 
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Given  in  Satillo  the  2d  of  November,  1827 

JOSE  F.  M ADERO,  President. 
JOSE  I.  SANCHES,  Dep.  Sec% 
JOSE  A.  NAVARRO,  Dep.  Sec'y. 


DECREE  No.  29. 

The  Congress  of  the  state  of  Coahuila  and  Texas  decrees  as  follows: 

Art.  1.  The  town  of  Saltillo  shall  be  called  the  city  of  Leona 
Vicario. 

Art.  2.  The  name  of  the  town  of  Estevan  de  Tlascala  shall  be 
changed  to  that  of  Villalongin. 

Art.  3.  In  all  public  instruments,  and  other  writings,  official  and 
private,  the  names  designated  in  the  preceding  articles  shall  be  used. 
For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  Saltillo  the  15th  of  November,  1837. 

JOSE  F.  M ADERO,  President. 
JOSE  I.  SANCHES,  Dep.  Sec'y. 
JOSE  A.  NAVARRO,  Dep.  Sec'y. 


DECREE  No.  30. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree  as  follows: 

Art.  1.  For  the  better  security  and  distribution  of  the  funds  of  the 
public  revenue,  a  vault  shall  be  established,  to  be  styled  Treasury  of 
the  State  of  Coahuita  and  Texas,  wherein  the  products  of  all  the 
rents  and  taxes  of  every  description,  that  are  now,  or  shall  be  hereafter 
established  to  pay  the  proportion  belonging  to  the  state  of  the  general 
expenditures  of  the  republic,  and  to  cover  the  private  disbursements 
of  the  said  state,  shall  physically  and  vitally  enter,  deducting  solely 
the  expense  of  administration. 

Art.  2.  The  office  shall  be  composed  of  a  general  treasurer,  whose 
salary  shall  be  twelve  hundred  dollars  per  annum:  an  accountant 
receiving  five  hundred,  a  clerk  three  hundred,  and  a  porter  ninety- 
six  dollars  per  annum. 

Art.  3.  The  treasurer  shall  be  appointed  by  the  governor,  and 
approved  by  congress.    To  be  a  treasurer  it  shall  be  required  to  be  a  - 
Mexican  by  birth,  a  native  of  or  domiciliated  in  the  state,  having 
resided  three  years  therein,  and  discharged  some  public  office  with 
honor. 

Art.  4.  The  accountant  shall  be  appoiqted  by  the  governor  on  a 
nomination  of  three  by  the  treasurer.  Thfe  treasurer  shall  freely  ap- 
point and  remove  the  clerk  and  porter. 

Art.  5.  The  attributes  of  the  general  treasurer  shall  be  the  same 
as  those  formerly  exercised  by  the  treasurers  and  accountants  of  the 
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abolished  coffers  as  ministers  of  ihe  public  revenue,  so  far  as  they  are 
not  opposed  to  the  provision  of  this  decree. 

Art.  6.  The  treasurer  shall  have  exclusive  charge  of  all  the 
funds  that  enter  the  treasury,  and  he  alone  shall  be  responsible 
for  any  faults  that  shall  arise  in  the  management  and  distribution 
thereof. 

Art.  7.  The  treasurer  general  shall  give  bonds  in  the  usual  form 
for  the  faithful  discharge  of  his  duties,  to  the  amount  of  eight  thousand 
dollars. 

Art  8.  He  shall  form,  at  the  earliest  possible  period,  a  set  of 
regulations  for  the  internal  administration  of  bis  office,  and  shall  pass 
the  same  to  the  governor,  who,  previously  hearing  the  opinion  of  the 
coimcil,  shall  present  it,  accompanied  by  his  report,  to  congress  for 
approval. 

Art.  9.  The  income  of  the  treasury  shall  be  distributed  by  the 
treasury  itself,  whether  in  specie  or  in  warrants  to  places  at  a  distance, 
agreeably  to  the  monthly  statement  of  presumed  or  presupposed 
expenditures,  formed  by  the  governor  in  view  of  the  general  state- 
ment approved  by  congress.  A  copy  of  the  same  shall  be  transmitted 
to  the  treasury  for  the  purpose,  signed  by  the  governor,  and  counter- 
signed by  the  secretary  of  state. 

Art.  10.  The  treasurer  general  shall  go  on  paying  the  sums  con- 
tained in  the  statements  of  pre-supposed  expenses  by  virtue  of  the 
order  of  the  governor,  and  no  sum  shall  be  paid  not  expressly  or 
tacitly  included  in  said  statements,  unless  subsequently  decreed  by 
congress,  and  ordered  by  the  governor  to  be  executed. 

Art.  11.  The  treasurer  shall  be  responsible  for  the  inobservance  of 
the  preceding  article;  but  should  the  governor  order  him  to  make  any 
payment  contrary  to  the  provisions  made  therein,  he  shall  execute  it» 
provided  the  order  contain  the  following  expression:  notunihsiand- 
ing  it  has  not  been  decreed  by  Congress;  whereby  the  responsibility 
shall  rest  with  the  governor  alone. 

Art.  12.  Chief  agents,  and  any  other  officers  or  persons,  who 
manage  funds  belonging  to  the  public  revenue  of  the  state,  shall 
make  no  payment  or  delivery  of  any  sum  except  by  virtue  of  an 
order  or  warrant  from  the  treasurer  general,  and  they  shall  be  res- 
ponsible for  all  acts  in  violation  of  the  provision  of  this  article.  The 
corresponding  expenses  of  administration  only  shall  be  excepted  from 
the  provision  herein  made. 

Art.  13.  The  treasurer  general  shall  suspend  every  month,  and 
make  an  adjustment  of  funds  £ind  the  statement  as  the  existing  laws 
provide,  and  the  chief  of  the  department  shall  be  present  and  authen- 
ticate the  same,  observing  the  forms  prescribed  by  the  said  laws. 

Art.  14.  The  treasurer  shall  forthwith  pass  the  statement  aforesaid 
to  the  governor,  who  shall  direct  a  copy  thereof  to  congress,  or  to  the 
penpanent  deputation,  and  also  order  it  to  be  published  for  the  infor- 
mation and  satisfaction  of  the  people. 

Art.  15.  It  shall  be  the  duty  of  the  said  treasurer  to  exact  of  the 
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chief  agents  the  statements  of  adjastment  of  funds,  and  monthly  and 
quarterly  products,  which  shall  be  forwarded  to  him  by  said  officers; 
he  shall  also  give  notice  to  the  executive  of  any  negligence  he 
observes. 

Art.  16.  The  treasury  shall  keep  a  common  day-book  or  journal 
for  a  book  of  general  account,  with  an  index  at  the  beginning, 
wherein  all  the  departments  composing  the  state  revenue  shall  be  set 
down  as  separate  heads,  taking  the  necessary  leaves  for  the  pur- 
pose, and  leaving  some  in  blank  for  noting  any  changes  that  may  be 
made^. 

Art.  17.  All  amounts  paid  out  shall  be  expressed  in  the  said  bodk 
under  the  proper  head,  on  the  date  the  payment  is  made:  and  the 
person  interested,  whether  delivering  or  receiving,  shall  sign  at  the 
end  of  each  amount. 

Art.  18.  The  original  book  aforesaid,  containing  the  general  ac- 
count of  each  year,  having  tt)  be  transmitted  to  the  governor,  a  copy 
of  the  same  shall  be  taken  to  remain  in  the  office  for  its  defence. 

Art.  19.  Moreover,  as  many  other  books  shall  be  kept  as  there 
are  chief  agencies  charged  with  the  collection  of  excise,  stamped  paper 
impost  on  the  exportation  of  money,  and  tax  on  silver.  One  shall  be 
kept  for  the  tax  on  Mustangs,  and  another  for  tithes  and  other 
branches  of  the  state  revenue. 

Art.  20.  The  payments  made  by  the  chief  agents  and  officers,  and 
the  charges  that  result  against  them  from  the  statements  it  shall  be 
their  duty  to  transmit  at  the  time  of  making  theur  entries,  shall  be  set 
down  in  the  books  aforesaid,  expressing  the  date,  and  observing  the 
same  distinction  as  in  the  common  journal  or  day  book. 

Art.  21.  All  the  books  shall  consist  of  such  number  of  leaves  as 
.shall  be  considered  sufficient  for  setting  down  all  the  parcels  or 
amounts  that  occur  within  one  year;  but  the  common  journal  shall 
be  legalised  by  the  governor's  signature  upon  the  first  and  last  leaves, 
and  the  figure  or  rubrick  of  the  secretary  upon  the  rest. 

Art.  22.  The  treasurer  shall  see  that  the  different  amounts  are 
set  down  on  the  date  they  occur,  without  designing  them  for 
another  day,  to  enable  the  governor,  as  he  shall  deem  proper,  to 
make  an  extraordinary  euljustment  of  treasury  accounts,  independent 
of  the  ordinary,  which  shall  be  made  every  month,  as  provided  in 
article  13. 

Art.  23.  On  the  day  appointed  for  the  ordinary  suspension  and 
adjustment,  the  treasurer  shall  have  all  the  amounts  in  the  common 
journal  closed  and  signed,  and  the  statement  formed  from  those  men- 
tioned in  article  15,  wherein  are  manifested  the  amounts  entered,  and 
those  paid  out  up  to  the  day  of  adjustment. 

Art.  24.  The  statement  provided  hjT  the  preceding  articles  rfiall 
comprise  a  distinct  account  of  the  departments  that  have  caused 
the  entries  into  the  treasury,  and  of  the  distribution  of  expenses; 
also  a  notice  of  the  chief  agents  who  have  made  the  entries  it  be- 
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longs  to  them  to  make,  and  a  note  of  those  who  shall  have  failed  to 
make  them. 

Art.  25.  Besides  the  adjustment  of  the  treasury,  or  particular 
account  of  every  month,  the  treasurer  shall  give  a  general  account 
of  the  whole  year,  for  which  he  shall  forward  to  the  governor  a 
^atement,  drawn  up  in  the  same  manner  as  the  monthly,  the  origi- 
nal general  day-book,  and  all  the  necessary  proofs  for  confirming 
the  said  account. 

Aht.  26.  He  shall  take  a  receipt  from  the  secretary  of  state  for 
the  delivery  of  his  annual  account,  and  as  soon  as  the  said  account 
is  approved,  he  shall  receive  an  adequate  document  or  certificate  to 
that  effect 

Art.  27.  The  treasurer  shall  be  amenable  to  the  law  of  the  24th 
of  March,  1813,  for  all  the  faults  he  shall  commit. 

Art.  28.  On  days  of  festival  the  treasurer  shall  dress  in  black, 
with  a  red  sash  trimmed  with  gold.  In  attendance  on  public  cere- 
monies he  shall  take  his  seat  with  the  ayontamiento. 

For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be ' 
printed,  published  and  circulated. 

Given  in  Saltillo,  on  the  7th  of  November,  1827. 

JOSE  F.  MADERO,  President. 
JOSE  I.  SANCHES,  Dep.  Sec'y. 
JOSE  A.  NAVARRO,  Dep.  Sec'y. 


DECREE  No.  31. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree : 

In  accusations  made  against  the  assessor-general  for  crimes  in  his 
office,  the  tribunal  of  justice  shall  take  cognisance  agreeably  to 
the  provision  of  article  197  of  the  constitution,  after  the  step  is 
taken  provided  in  article  4  of  Decree  number  25,  of  the  22d  of 
October  last 

For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  Saltillo,  on  the  7th  of  November,  1827. 

JOSE  F.  MADERO,  President. 
JOSE  I.  SANCHES,  Dep.  Sec'y. 
JOSE  A.  NAVARRO,  Dep.  Sec'y. 


DECREE  No.  32. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 

to  decree : 

Art.  1.  The  hacienda  of  San  Vicente  Alto  is  hereby  constituted  a 
town»  to  be  called  Abaaolo. 
Vol.  L — 66 
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Art.  2.  The  said  town  may  establish  its  ayimtamiento,  proceeding 
immediately  to  the  election  in  conformity  to  article  37,  for  the  finan- 
cial administration  of  the  towns,  given  by  the  constituent  congress, 
to  which  the  said  ayuntamiento  shall  conform  in  the  exercise  of  its 
attributes. 

Art.  3.  The  limits  of  the  new  municipality  aforesaid,  shall  em- 
brace the  haciendas  of  San  Vicente  Baxo,  Saus,  Tapado,  Hermanas, 
Encinas,  and  Alamo;  the  ranchos  of  Oballos  and  Vorregas,  and  all 
others  situated  within  the  limits  of  t!ie  haciendas  aforesaid. 

Art.  4.  The  governor  shall  see  that  the  proper  levels  are  assigned 
the  new  town,  water,  and  suitable  grounds  for  public  buildings,  and 
for  all  other  establishments  the  law  requires  in  new  towns. 

Art.  5.  Judicial  or  administrative  subjects,  pertaining  to  the  ha- 
cienda, constituted  a  town,  that  are  now  pending  in  the  primary 
courts  of  Monclova,  shall  be  closed  in  the  courts  wherein  they  are 
at  present  placed,  unless  the  parties  interested  agree  to  have  them 
terminated  in  those  of  the  new  mmiicipality,  in  which  case  they 
'  shall  be  permitted  to  do  so,  submitting  to  the  provision  of  the  laws. 

For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  Saltillo,  on  the  14th  of  November,  1827. 

JOSE  F.  MADERO,  President. 
JOSE  I.  SANCHES,  Dep.  Sec't/. 
JOSE  A.  NAVARRO,  Dep.Sec'y. 


DECREE  No.  33. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

The  assessor-general  shall  attend  the  general  and  weekly  visits  to 
prisons,  provided  in  articles  98  and  99  of  the  law  regulating  the  ad- 
ministration of  justice. 

For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  Saltillo,  on  the  15th  of  November,  1827. 

JOSE  F.  MADERO,  President. 
JOSE  I.  SANCHES,  Dep.  Sec'y. 
JOSE  A.  NAVARRO,  Dep.  See'y. 


DECREE  No.  34. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  pro- 
per to  decree: 

Art.  1.  A  junta  shall  be  established  in  the  state  to  have  the  direc- 
tion of  the  tythes.  The  governor  shall  proceed  to  instal  the  same  as 
early  as  possible. 

Art.  2.  The  said  junta  shall  consist  of  the  vice  goTemor,  (who 
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shall  officiate  as  president,)  the  minister  of  the  third  hall  of  the  tri- 
bunal, the  treasurer,  (who  shall  discharge  the  duties  of  accountant,) 
and  two  ecclesiastics  or  secular  persons,  who  shall  be  appointed,  one 
by  the  venerable  chapter  of  Monterrey,  and  the  other  by  that  of  Du- 
rango.  The  president  shall  have  the  casting  vote  only.  The  attor- 
ney general  of  the  tribunal  shall  officiate  in  the  same  capacity  in  the 
said  junta. 

Art.  3.  The  junta  shall  possess  the  same  attributes  as  prescribed 
in  the  ordinance  for  intendants,  so  far  as  they  are  not  opposed  to  the 
present  form  of  government  and  this  law. 

Art.  The  junta  shall  appoint  a  tythe  agent  in  the  district  of  Mon- 
clova,  one  in  that  of  Parras,  and  another  in  that  of  Saltillo. 

Art.  5.  To  be  a  tythe  agent  it  shall  be  required  to  be  a  citizen  of . 
Coahuila  and  Texas,  in  the  exercise  of  his  rights,  over  25  years  of 
age,  a  Mexican  by  birth,  and  to  enjoy  no  ecclesiastical  or  military  , 
privilege. 

Art.  6.  No  agent  shall  proceed  to  any  sale  of  chattels  without  pre- 
vious notice  of  the  junta.  The  latter  shall  furnish  lists  of  prices  for 
prizing  the  movable  property  at  the  time  it  is  gathered,  and  stock  rais- 
ers shall  not  be  compelled  to  deliver  their  stock,  provided  they  pay 
for  it  at  the  price  established. 

Art.  7.  Grain  shall  be  sold  by  order  of  the  junta,  which  alone 
shall  appoint  the  time  and  place  wherein  it  shall  be  sold;  fniit  and 
other  perishable  articles  shall  be  immediately  sold  by  the  agents. 

Art.  8.  The  agents  shall  remit  to  the  junta,  every  four  months 
the  entire  amount  produced  by  the  sales;  and  the  latter,  immediately 
on  the  receipt  thereof,  shall  order  it  conveyed  to  the  treasury,  to  be  de- 
posited by  the  treasurer,  in  a  separate  coffer,  from  which  it  shall  not 
be  taken  for  any  purpose  whatever,  until  the  corresponding  distribu- 
tion and  delivery  is  made  to  the  persons  who  are  to  share  the  same. 

Art.  9.  Agents  shall  be  prohibited  from  trafficking  in  grain  during 
the  term  of  their  administration. 

Art.  10.  The  agents  of  Monclova  shall  give  bonds,  for  the  faithful 
performance  of  their  duty,  in  the  sum  of  four  thousand  dollars,  those 
of  Saltillo  and  Parras  eight  thousand  each;  and  all  the  said  agents 
shall  receive  as  a  compensation  eight  per  cent  of  the  nett  proeeds, 
after  deducting  all  expense. 

Art.  11.  The  secretary's  office  shall  consist  of  a  secretary  and  a 
clerk;  the  former  shall  receive  five  hundred  dollars,  and  the  latter  three 
hundred  dollars  salary,  per  annum. 

Art.  12.  The  salaries  mentioned  in  the  preceding  article,  office  ex- 
penses, cost  of  books  and  correspondence,  as  well  as  freight,  shelling, 
granary  and  other  necessary  charges,  shall  be  defrayed  by  the  gross 
tythe  product  of  the  state. 

Art.  13.  The  junta  shall  give  the  tythe  gatherers  instructions,  to 
which  they  shall  conform  in  the  collection. 

Art.  14.  The  agents  shall  appear  before  the  respective  alcaldes, 
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Aat  they  may  compel  those  persons  to  pay  the  tythes  who  refuse  to 
do  so  voluntarily. 

Art.  15.  The  agents,  arJfl  their  subordinate  collectors,  shWl  keep 
an  account  of  the  fruits  they  collect,  in  large  books,  the  first  and  last 
leaves  to  be  signed  by  the  president  of  the  junta,  and  the  rest  to  be 
marked  with  the  rubric  of  the  secretary  of  the  same. 

Art.  16.  The  parcels  delivered  shall  express  the  date  of  their  col- 
lection, and  contain  the  signatures  of  the  persons  by  whom  they  were 
paid,  or  those  who  sign  in  their  name  in  consequence  of  their  not  being 
able  to  write,  also  that  of  the  alcalde  or  commissary  of  the  respective 
place. 

Art.  17.  At  the  end  of  every  year,  the  agents  shall  make  out  the 
account  of  the  whole  collection  made;  specifying  the  fruits  on  hand, 
and  those  turned  into  money,  and  forward  the  same  authenticated,  to 
be  revised  by  the  junta,  and  approved  should  they  be  legal  They 
shall  also  forward  all  the  original  books,  wherein  the  parcels  are 
minutely  and  clearly  manifested.  Said  books  shall  be  made  of  paper 
stamped  with  the  fourth  seal. 

Art.  18.  The  junta,  in  view  of  all  the  accounts,  shall  make  out  a 
general  account,  wherein  the  due  distribution  shall  be  expressed,  and 
shall  take  two  exact  copies  therefrom  to  be  passed  to  the  governor,  one 
to  be  kept  by  himself,  and  the  other  transmitted  to  congress.  A  copy 
shall  be  communicated  to  the  sharers  of  the  accounts  of  the  tythe  dis- 
tricts in  which  they  are  interested. 

Art.  19.  The  junta  shall  order  a  list  made  out  of  all  persons  who 
have  paid  tjrthes,  specifying  the  article  and  amount  paid,  and,  order- 
ing the  same  printed,  shall  forward,  through  the  channel  of  the  re- 
spective chiefs  of  department,  a  sufficient  number  of  copies  to  all  the 
ayuntamientos,  to  be  posted  in  the  most  pubUc  places. 

Art.  20.  The  agent,  or  his  subordinate,  who  shall  be  guilty  of 
breach  of  trust,  besides  disqualifying  himself  for  being  again  entrusted, 
shall  be  tried  according  to  the  law  of  the  24th  of  March,  1813. 

Art.  21.  The  junta  shall  draw  up  a  set  of  regulations  for  the  in- 
ternal administration  thereof,  and  through  the  medium  of  the  governor 
pass  the  same  to  congress  for  approval. 

Art.  22.  Should  any  member  of  the  junta  be  absolutely  unable  to 
attend,  his  voice  shall  be  supplied  by  his  immediate  successor  at  the 
time. 

For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  Saltillo,  on  the  21st  of  November,  1827. 

[The  same  Signers.] 


DECREE  No.  35. 

The  Congress  of  the  state  of  Coahuila  and  Texas  decrees  the  follow- 
ing as  additional  articles  to  Decree  No.  18  of  the  15lh  of  September 
last. 
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Abt.  1.  The  slave  who,  for  the  sake  of  convenience,  shall  wish  to 
change  his  master,  shall  be  permitted  to  do  so,  provided  the  new 
master  ihdemnify  the  former  for  what  the  slave  cost  him  agreeably 
to  the  conveyance. 

Abt.  2.  The  manumission  mentioned  in  the  decree  aforesaid  shall 
not  take  place  should  the  owner  of  the  slave  be  assassinated  or 
poisoned  by  an  unknown  hand,  or  die  in  any  other  unnatural  way. 

For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated.         ^ 

Given  in  Saltillo,  the  24th  of  November,  1827. 

[The  same  Signers.] 

DECREE  No.  36. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

Art.  1.  The  towns  of  Gigedo,  Allende,  Morelos,  Roxas,  Nava, 
and  Guerrero,  shall  be  permitted  to  cut  timber  on  the  Rio  Sabinas  for 
the  term  of  three  years,  without  paying  the  tax  collected  by  the  ayun- 
tamiento  of  Santa  Rosa. 

Art.  2.  The  municipality  of  the  said  valley  shall  see  that  the  cut- 
ting be  performed  within  the  proper  season  for  planting  trees,  and 
that  those  who  are  allowed  the  privilege  comply  with  the  provision 
of  article  119  of  the  financial  regulations  of  the  towns. 

Art.  3.  Should  any  fire  occur,  through  negligence,  during  the  time 
of  cutting  timber,  those  who  are  culpable  shall  pay  the  damage 
agreeably  to  judicial  estimate,  and  plant  trees  upon  the  extent  of 
ground  burned  over. 

Art.  4.  Those  who  shall  wish  to  cut  the  timber  they  need,  shall 
previously  give  notice  to  the  respective  ayuntamiento,  that  the  same 
may  inform  that  of  Santa  Rosa,  in  order  that  the  latter  may  take  such 
measures  as  it  shall  deem  proper  to  prevent  disorder. 

For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  Saltillo,  the  24th  of  November,  1827. 

[The  same  Signers.] 


DECREE  No.  37. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  in  view  of  the 
difficulties  manifested  by  some  of  the  towns,  through  the  channel 
of  the  Executive,  in  complying  with  the  provision  of  articles  137 
and  138  of  the  law  No.  37,  given  by  the  Constituent  Congress,  and 
desiring  they  may  be  better  understood,  decrees  the  following  ex- 
planatory articles: 

Art.  1.  Only  those  called  natives,  and  their  descendants  by  what- 
ever lineage,  shall  be  included  in  the  distribution  of  lands  and  waters^ 
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mentioned  in  articles  137  and  138,  of  the  law  No.  37,  of  tfie  15th  of 
June  last.  , 

Art.  2.  In  the  distribution  that  shall  be  made  of  the  said  lands  and 
waters,  agreeably  to  the  aforementioned  articles,  it  shall  not  be  re- 
quisite that  the  origin  of  those  called  natives  be  proved,  but  it  shall 
suffice  that  in  the  use  and  profit  of  these  pieces  of  arable  land,  in 
filling  municipal  offices,  and  in  other  labors, they  have  been  considered 
as  such,  for  awarding  to  them  their  corresponding  portions,  notwith- 
standing they  may  have  been  looked  upon  as  appendant  persons,  from 
having  been  born  in  other  towns,  provided  said  towns  are  also  com- 
posed of  natives. 

Art.  3.  In  respect  to  the  families  of  day  laborers,  or  domestic  ser- 
vants, who,  having  been  employed  in  the  service  of  those  who  were 
called  natives,  or  deriving  their  origin  from  such,  do  not  need  the 
qualifications  required  hi  the  foregoing  article,  their  corresponding 
portion  shall  be  awarded  them  of  the  farming  tracts  herein  mentioned. 

Art.  4.  Doubts  that  arise  upon  this  point  shall  be  determined  by 
the  executive,  after  receiving  the  reports  of  the  ayuntamiento  and 
chief  of  the  respective  department. 

Art.  5.  The  privilege  granted  in  the  last  part  of  article  138,  of  the 
aforementioned  law,  to  natives  who  have  built  houses,  shall  include 
other  citizens  who,  not  being  natives,  have  acquhed  a  legal  right  to 
this  kind  of  securities. 

Art.  6.  The  term  assigned  by  the  executive  for  investigating  the 
quantity  of  lands  and  waters  of  these  participated  possessions,  and 
the  number  of  families  entitled  to  the  same,  having  expired,  the 
executive  shall  establish  another  prudential  and  peremptory  term  for 
hearing, persons  excluded,  and  claiming  to  be  aggrieved,  which  claims 
shall  be  decided  administratively  as  provided  in  article  4.  The  latter 
term  having  closed,  no  further  action  shall  be  had  upon  the  subject. 

For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  Saltillo,  on  the  26th  of  November,  1827. 

JOSE  F.  MADERO,  President. 
JOSE  I.  SANCHES,  Secretary. 
JOSE  A.  NAVARRO,  Sec'y. 


DECREE  No.  38. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

Art.  1.  All  Spaniards,  accused  by  public  authority,  shall  leave 
the  limits  of  the  state  within  thirty  days  from  the  publication  of  this 
law. 

Art.  2.  All  single  men,  of  whatever  trade,  station,  rank,  or  occu- 
pation, including  those  domiciliated  since  the  constitution  of  the  state 
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was  adopted,  even  should  they  not  be  single,  and  married  persons 
separated  from  their  families,  shall  leave  within  the  aforementioned 
term.  Those  domiciliated  thirty  years  in  the  republic  shall  be  excepted 
from  the  provision  of  the  first  part  of  this  article. 

Art.  3.  No  Spaniard  shall  settle  in  this  state,  or  remain  as  a  tran- 
sient or  travelling  person,  longer  than  three  days  in  any  town  within 
the  limits  thereof,  so  long  as  Spain  shdl  not  acknowledge  the  inde- 
pendence of  this  republic. 

Art.  4.  At  the  expiration  of  the  fifteen  days  from  the  term  speci- 
fied in  article  1,  the  ayuntamientos  shall  present  to  the  executive  a 
list,  accompanied  by  a  duplicate,  of  those  Spaniards  who,  not  being 
comprised  in  this  law,  remain  in  the  state;  stating  expressly  their 
age,  whether  married,  profession,  trade,  or  occupation,  and  time  of 
residence  in  the  republic.  On  receipt  of  the  aforesaid  lists,  the  exe- 
cutive shall  pass  one  of  the  same  to  congress. 

Art.  5.  Those  Spaniards  who,  agreeably  to  this  law,  can  remain  in 
the  state,  shall  appear  on  the  first  of  every  month  before  the  local 
authorities,  who  shall  examine  the  arms  they  have,  not  allowing  them 
any  other  weapons  than  such  as  are  customary  and  necessary  for 
their  personal  defence,  or  to  carry  any  others  in  public  than  a  sword 
during  the  dangerous  hours  of  the  night.  The  local  authorities  shall 
inform  themselves  concerning  the  Spaniards  who  present  themselves, 
and  not  suffer  them  to  infringe  this  law  in  the  slightest  manner,  and 
should  they  do  so  they  shall  be  banished  from  the  state. 

Art.  6.  Spaniards  who  remain  in  the  state,  when  they  travel  from 
one  place  to  another  therein,  shall  obtain  from  the  respective  local 
authorities  a  passport,  in  which  a  full  description  of  the  person  shall 
be  given,  which  they  shall  present  to  the  authorities  of  the  town  of 
their  destination.  When  they  leave  this  state  to  go  to  another,  they 
shall  obtain  the  passi)ort,  with  the  same  requisites,  from  the  governor. 

Art.  7.  The  ayuntamientos  shall  strictly  observe  the  conduct,  ma- 
nifestation of  sentiments,  and  carriage  of  the  Spaniards;  not  permit- 
ting them,  from  this  time,  to  hold  any  meeting  in  public  places  com- 
posed of  more  than  three  persons,  and  in  private  not  even  of  this 
number. 

Art.  8.  Should  certain  information  be  received  that  any  Spaniard 
or  Mexican  uses  degrading  terms  in  speaking  of  the  actual  form  of 
government,  or  endeavors,  even  in  an  indirect  manner,  to  bring  it 
into  disrepute,  or  shows  subversive  inclinations,  he  shall  be  appre- 
hended, summarily  tried,  and  placed  at  the  disposal  of  the  corres- 
ponding judge  or  tribunal,  as  may  be  decided. 

Art.  9.  The  authorities  who  shall  manifest  the  slightest  reluctance 
to  comply  faithfully  with  this  law,  shall  be  removed  from  office,  and 
disqualified  for  filling  any  other  office  for  the  term  of  five  vears, 
unless  reinstated  by  congress;  and  such  shall  moreover  pay  a  fine  of 
five  hundred  dollars,  to  be  appropriated  to  the  funds  of  public  instruc- 
tion hi  the  state. 
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For  its  fulfilment,  the  govenior  of  the  state  ^all  cause  it  to  be 
printed,  published  and  circulated. 
Given  in  Saltiilo,  on  the  27th  of  November,  1827.  * 

[The  same  Signers.] 


DECREE  No  39. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

To  be  a  member  of  the  special  tribunal  mentioned  in  article  198 
of  the  constitution,  besides  the  qualifications  of  education  and  probity, 
it  shall  be  required  to  be  a  citizen  in  the  exercise  of  his  rights,  over 
twenty-five  years  of  age,  born  in  the  republic  of  Mexico,  domiciliated 
in  the  state,  to  hold  no  ofiice  in  congress,  the  executive  council,  or  to 
be  under  immediate  subordination  to  the  executive. 

For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  Saltiilo,  on  the  4th  of  January,  lft28. 

JOSE  F.  MADERO,  President. 
JOSE  M.  CARDENAS,  Dep.  Sec'y. 
JOSE  M.  ARTIA,  Dep.  Sec'y. 


DECREE  No.  40. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree : 

Abt.  1.  Accusations  tried  before  the  tribunal  of  justice,  against 
inferior  judges  or  an  assessor  for  crime  of  office,  shall  be  despatched 
within  thirty  days  from  the  time  the  solicitation  is  presented,  solely 
for  it  to  be  declared  whether  there  is  a  just  cause  of  action. 

Art.  2.  The  accusations  pending  shall  be  despatched  within  the 
same  term,  to  be  reckoned  from  the  publication  of  this  decree. 

For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be 
printed  published,  and  circulated. 

Given  in  Saltiilo,  on  the  14th  of  January,  1828. 

[The  same  Signers.] 


DECREE  No.  41. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

Art.  1.  The  ecclesiastical  divisions  or  offices,  wherein  the  execu- 
tive is  to  exercise  the  prerogative  according  to  article  10,  of  the  law 
No.  37,  for  the  financial  administration  of  Uie  towns,  shall  be  for  the 
present  vicarial  curacies,  peraianently  established,  with  offices  of  prin* 
cipal  and  assistant  sexton. 
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Art.  2.  The  ecclesiastical  authority  of  Nuevo  Leon,  being  at  pre- 
gent  that  of  the  grealMt  part  of  the  state,  and  that  of  Durango,  in  so 
much  of  the  state  as&elongs  to  that  diocess,  previous  to  appointing 
to  the  ecclesiastical  offices  or  divisions,  which  are  now  or  shall  be 
hereafter  established  in  Coahuila  and  Texas,  shall  forward  to  the  go- 
vernor a  private  and  circumstantial  list  of  the  person  or  persons,  with 
whom  they  are  intended  to  be  filled,  stating  the  office  wherein  they 
are  designed  to  be  placed. 

Art.  3.  The  governor  shall  transmit  the  list  privately  to  the  coun- 
cil for  the  same  to  report  whether  they  consider  any  person  or  persons 
of  the  ecclesiastics  proposed,  dangerous  to  the  tranquillity  of  the 
state. 

Art.  4.  The  following  shall  be  considered  dangerous  persons: — 
First,  native  Spaniards;  second,  those  partial  to  a  monarchical  or  cen- 
tral form  of  government;  third,  those  evidently  fanatics. 

Art.  5.  The  governor,  in  view  of  the  report  of  the  council,  or 
from  his  own  practical  acquaintance,  shall  reject  or  admit  the  candi- 
dates. 

Art.  6.  Should  the  governor  and  council  not  agree  on  the  question, 
whether  the  ecclesiastic  or  ecclesiastics  proposed  are  dangerous  per- 
sons, the  affirmative  shall  prevail. 

For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  Saltillo,  the  17th  of  January,  1828. 

[The  same  Signers.] 


DECREE  No.  42. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

Art.  I.  Pauses  for  chanting  the  responses  in  funeral  processions 
aie  hereby  prohibited  in  the  state. 

Art.  2.  Church  festivals  solemnised  in  the  towns  to  Patron  Saints 
fin  effigy)  or  other  images,  shall  not  be  effected  through  captains  or 
festival  officers  appoint^  by  any  authority  or  person. 

Art.  3.  Festivals  made  hereafter  shall  be  by  those  persons  who 
voluntarily  choose,  and  shall  not  be  preceded  by  any  invitation. 

Art.  4.  Exhortations  made  by  curates  in  the  pulpit  to  their  par- 
ishioners, shall  not  be  construed  as  a  prohibited  invitation. 

For  its  fulfilment,  the  governor  of  the  state  diall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  Saltillo,  on  the  22d  of  January,  1828. 

[The  same  Signers.] 
Vol.  I.— 67 
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DECREE  No.  43. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 

to  decree: 

Art.  I.  The  inhabitants  of  the  new  Texas  colonies,  and  of  every 
other  town  whatever  hereafter  founded  in  the  state,  shall  be  ex- 
empted  from  complying  with  the  stamped  paper  law  for  the  term  of 
ten  years,  as  provided  in  article  32  of  the  colonisation  law  of  the 
24th  of  March,  1825,  except  as  regards  titles  to  property  and  the 
formation  of  the  books  of  each  town,  which  shall  be  executed  on  the 
corresponding  paper. 

Art.  2.  Said  term  shall  be  reckoned  from  the  time  the  new  towns 
are  founded,  and  with  respect  to  those  founded  prior  to  the  coloni- 
sation law,  from  the  publication  of  this  decree. 

Art.  3.  The  inhabitants  of  the  towns  mentioned  in  the  foregoing 
articles,  may  use  common  paper,  except  in  those  cases  to  which  the 
last  part  of  article  1  refers,  and  the  documents  and  all  kinds  of  instru- 
ments, public  and  private,  shall  not  be  thereby  rendered  invalid  or 
illegal,  but  they  shall  accomplish  all  the  purposes  for  which  they 
were  intended. 

Art.  4.  Persons  herein  favored  shall  enjoy  the  aforesaid  privilege 
only  in  those  towns  to  which  it  is  granted;  in  other  parts  of  the  state 
they  shall  use  stamped  paper  the  same  as  other  citizens. 

For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  Saltillo,  on  the  9th  of  February,  1828. 

JOSE  I.  SANCHES,  President. 
JOSE  M.  ARTIA,  Dep.  Sec'y. 
JOSE  MARIA  ECHAIS,  Dep.  Sec'y. 


DECREE  No.  44. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

Art.  1.  The  town  of  Gigedo  shall  for  the  present  be  the  capital  of 
the  district  of  Rio  Grande,  without  detriment  to  any  arrangement  made 
when  the  mail  route  through  that  quarter  shall  be  changed. 

Art.  2.  All  subordinate  district  chiefe  hereafter  appointed,  who  do 
not  belong  to  the  town  assigned  them  for  their  future  residence,  shall 
receive  400  dollars  per  annum  besides  their  present  salary,  and  in  all 
cases  they  shall  he  allowed  one  hundred  and  fifty  dollars  over  the 
amount  designated  by  article  85  of  the  financial  regulations  of  the 
towns  for  expense  of  clerk  and  paper. 

Art.  3.  The  executive  shall  proceed,  according  to  his  powers,  to 
have  the  mail  route  established  thrbugh  the  towns  of  Gigedo,  AUende, 
Morelos,  Rosas,  Nava,  and  Guerrero;  also  to  have  the  post,  of  Ate 
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time  he  spends  in  Rosas,  make  one  day's  stay  in  Gigedo  to  collect  all 
the  letters,  in  order  that  they  may  have  a  better  conveyance. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be  print- 
ed, published  and  circulated. 

Given  in  Sahillo,  on  the  21st  of  February,  1828. 

JOSE  I.  SANCHES,  President. 
JOSE  A.  NAVARRO,  Z>e/?.  Sec' j/;  Sup. 
JOSE  MARIA  ECHAIS,  Z>qt?.  Sec'y. 


DECREE  No.  45. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree  as  follows: 

Should  the  election  of  any  citizen  for  municipal  charges  become 
vacant,  or  not  go  into  effect  from  illegality,  or  physical  or  moral  im- 
pediment, new  electoral  meetings  shall  be  holdeti,  provided  there  be 
no  other  person  chosen  by  any  number  of  votes. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be  print- 
ed, published  and  circulated. 

Given  in  Saltillo,  on  the  21st  of  February,  1828. 

[The  same  Signers.] 


DECREE  No.  46. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

Art.  1 .  Exclusive  privilege  is  hereby  granted  to  John  Lucio  Wood- 
bury and  John  Cameron,  for  the  term  of  twenty-three  years,  reckoned 
from  the  publication  of  this  decree,  for  working  Iron  and  Coal  mines 
in  the  state. 

Art.  2.  Within  the  aforementioned  term,  no  person  shall  be  en- 
gaged in  working  said  mmes  without  permission  from  said  Woodbury 
and  Cameron,  with  the  exception  of  mines  discovered  and  legally 
specified  and  claimed  previous  to  the  promulgation  of  this  decree. 

Art.  3.  Should  the  persons  aforesaid,  at  the  expiration  of  the  three 
first  years  from  the  concession,  not  have  introduced  the  machinery 
and  necessary  utensils,  and  erected,  in  one  of  the  departments  of 
Coahuila  and  Texas  at  least,  the  proper  buildings  for  working  and 
elaborating  the  iron,  they  shall  forfeit  the  privilege. 

Art.  4.  The  persons  to  whom  said  privilege  is  granted  may  intro- 
duce professed  artists  for  smelting  or  separating  the  metal;  for  com- 
mon mining  laborers  they  shall  prefer  the  natives  of  the  country. 

Art.  5.  The  price  of  iron,  of  no  regular  shape  and  of  superior 
quality,  shall  not  exceed  in  the  state  five-eighths  of  a  rial  the  pound. 

Art.  6.  The  aforementioned  persons  shall  undertake  their  labors 
agreeably  to  the  mining  ordinances,  and  at  the  close  of  twenty-three 
years,  the  term  of  the  privilege  granted  themi  all  the  mines,  shall  be 


516  Laws  and  Decrees  of  Coahuiia  and  Texas.    [Book.  Y. 

open  to  claim  agreeably  to  the  laws  that  are  now  or  shall  be  hereafbr 
enacted  on  the  subject. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be  print- 
ed, published  and  circulated. 
Given  in  Saltillo,  on  the  25th  of  Febniary,  1828. 

JOSE  I.  SANCHES,  President. 

JOSE  M.  ARTIA,  /Jep.  Sec'f/. 

JOSE  A.  NAVARRO,  Z>q9.  Sec'y,  Sup. 


DECREE  No.  47. 

The  Congress  of  the  state  of  Coahuiia  and  Texas  has  thought  proper 
to  decree: 

Art.  1.  His  excellency  general  Vicente  Guerrero,  who  by  his 
bravery  has  earned  a  name  among  his  country's  worthies,  and  his 
excellency  general  Manuel  Gomez  Pedraza,  the  present  secretary  of 
war,  are  hereby  declared  citizens  of  Coahuiia  and  Texas. 

Art.  2.  The  bust  of  the  former  shall  be  placed  in  the  hall  of  sessions 
of  congress,  at  the  right  of  the  president's  chair,  and  upon  the  pedestal 
the  following  shall  be  inscribed  in  letters  of  gold: — Memento  of  the 
gratitude  of  the  first  constitutional  congress  to  the  immortal  Vi- 
cente Guerrero. 

Art.  3.  The  executive  thall  order  the  provision  of  the  foregoing 
article  to  be  accomplished  as  early  as  possible. 

Art.  4,  The  state  of  Coahuiia  and  Texas  gratefully  acknowledges 
the  important  and  signal  services  rendered  by  these  illustrious  military 
oflBcers  during  the  occurrences  at  Tulancingo. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  Saltillo,  on  the  16th  of  March,  1828. 

JOSE  A.  TIJERINA,  President. 
JOSE  MARIA  ECHAIS,  Z><7?.&'f'y. 
JOSE  F.  MADERO,  Dep.  Secretary. 


DECREE  No.  48. 
Rules  of  the  Executive  Council. 


DECREE  No.  49. 

The  Congress  of  the  state  of  Coahuiia  and  Texas  has  thought  proper 
to  decree: 

Art.  1.  The  exclusive  privilege  of  introducing  boats,  propelled 
by  steam  or  horse  power,  in  that  portion  of  the  Rio  del  Norte  that 
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belongs  to  the  state,  is  hereby  granted  to  John  Davis  Bradbourn,  and 
Stephen  M.  C.  L.  Staples  for  the  terra  of  fifteen  years,  provided  they 
render  said  river  navigable  at  their  own  expense. 

Abt.  2.  The  enjoyment  of  said  privilege  shall  commence  from  the 
time  the  aforementioned  boats  are  first  introduced. 

Art.  3.  During  the  said  term  of  fifteen  years,  no  private  tax,  such 
as  it  is  in  the  power  of  the  state  to  levy  on  steam  or  horse  boats,  shall 
be  laid  upon  those  belonging  to  the  aforesaid  undertakers,  who,  dur- 
ing the  said  term,  shall  be  subject  only  to  such  taxes  as  are  now  or 
shall  be  hereafter  established  by  general  laws  upon  all  vessels  arriv- 
iug  in  the  ports  of  the  republic 

Art.  4.  The  empresarios,  to  whom  the  foregoing  privilege  is 
granted,  may  transfer  the  same,  notifying  the  executive  department 
of  the  state,  and  provided  the  persons  to  whom  the  transfer  is  made 
do  not  belong  to  a  nation  at  war  with  the  Republic  of  Mexico. 

Art.  5.  The  aforesaid  empresarios,  of  themselves,  or  through 
others,  may  colonise  upon  the  borders  of  the  aforementioned  river 
all  those  lands  belonging  to  the  state  which  they  consider  necessary 
for  establishing  their  own  safety,  and  aiding  themselves  with  timber 
and  other  utensils  suitable  for  purposes  of  navigation,  conforming  to 
tte  general  and  private  colonisation  laws. 

Art.  6.  Meanwhile,  the  undertakers  examine  the  aforementioned 
river  to  ascertain  whether  it  be  susceptible  of  navigation,  wholly  or 
in  part,  the  executive,  by  means  of  the  subordinate  authorities,  shall 
afibrd  them  all  the  protection  within  the  compass  of  his  powers,  and 
shall  interest  himself  and  obtain  from  the  general  government,  by 
request,  that  they  be  furnished  with  such  military  aid  as  their  per- 
sonal safety  requires. 

Art.  7.  Should  the  said  empresarios,  or  the  persons  acting  in 
their  stead,  not  fulfil  their  stipulation  to  put  the  navigation  of  the 
aforementioned  river  in  successful  operation  in  the  term  of  two  years, 
reckoned  from  the  publication  of  this  decree,  they  shall  forfeit  the 
rights  granted  them  herein. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  Saltillo,  on  the  12th  of  April,  1828. 

JOSE  M.  CARDENAS,  President. 
JOSE  F.  MADERO,  Dep.  Sec'y, 
NEPOMUCENO  V.  RECIO,  Dep.  Sec'y. 


DECREE  No.  50. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  viewing  the  em- 
barrassments of  the  state  treasury  from  want  of  funds  to  meet  the 
most  urgent  expenses,  and  wishing  furthermore  to  prevent  the 
difficulties  that  would  result  to  the  state  authorities  from  their 
limited  means,  and  even  to  the  treasury  itself  in  the  event  the 
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necessary  expenses  are  not  strictly  and  punctually  paid  with  its 
existing  funds,  has  thought  proper  to  decree : 

Art.  1.  The  oflSCe  of  councillor  is  hereby  suspended  for  the  pre- 
sent, until  the  state  is  able  to  defray  the  expense  thereof;  and  the 
executive,  in  so  far  as  it  is  his  duty  to  consult  the  council,  shall  pro- 
ceed of  himself,  availing  himself  of  the  aid  of  the  standing  deputa- 
tion during  the  recess  of  congress. 

Art.  2.  The  vice  governor  shall  receive  pay  only  when  he  offi- 
ciates on  account  of  death,  sickness,  or  absence  on  the  part  of  the 
governor,  and,  while  he  is  repairing  to  the  capital,  should  he  not 
belong  there,  the  acting  president  of  the  tribimal  of  justice  shall 
discharge  the  duties  of  governor,  providing  a  substitute  to  exercise 
his  judicial  functions  agreeably  to  the  law  regulating  the  administra- 
tion of  justice. 

Art.  3.  The  establishment  of  a  treasury  is  hereby  suspended  for 
the  present  until  the  state  has  sufficient  funds;  the  regulation  and 
distribution  of  its  expenses  continuing  as  heretofore,  with  the  ap- 
pointment of  an  additional  clerk  to  assist  exclusively  in  the  accounts 
of  this  department. 

Art.  4.  The  department  and  district  chiefs,  except  the  one  in 
Texas,  are  likewise  hereby  suspended  for  the  present  in  the  exer- 
cise of  their  functions,  and  the  ayuntainientos  of  each  shall  com- 
municate directly  with  the  executive  through  the  channel  of  the  first 
alcalde. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  Saltillo,  on  the  17th  of  April,  1828. 

[The  same  Signers.] 


DECREE  No.  51. 

Rules  for  the  internal  administration  of  the  supreme  tribunal  of 
justice. 

DECREE  No.  52. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  in  consideration 
of  the  serious  importance  of  some  subjects  pending,  and  wherein 
their  decision  is  imperatively  demanded,  and  exercising  the  power 
conferred  by  article  87  of  the  Constitution,  decrees: 

The  present  sessions  are  hereby  prolonged  the  time  required  for 
coming  to  a  proper  decision  upon  the  occurrences  that  have  arisen 
from  Decree  No.  50,  attending  in  the  mean  time  to  such  other  subjects 
in  the  secretary's  office  of  congress  as  are  entitled  to  the  preference. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 
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Given  in  Saldllo,  on  the  19th  of  April,  1828. 

RAMON  GARCIA  ROJAS,  President. 
NEPOMUCENO  VALDES,  Dep.  Sec% 
MIGUEL  ARCINEAGA,  Dep.  Sec'y. 


DECREE  No.  53. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

Substitute  deputies  may  hold  any  municipal  office  whatever  of 
popular  choice,  and  shall  be  replaced  therein  whenever  they  are  called 
to  discharge  their  duties  in  congress  in  preference. 

For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  Saltillo,  on  the  30th  of  April,  1828. 

[The  same  Signers.] 

DECREE  No.  54. 
Fee  Bill  for  Notaries. 


DECREE  No.  5S. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  in  attention  to  the 
prudent  doubt  proposed  by  the  second  alcalde  of  this  city,  and  with 
a  view  to  facilitate  the  progress  of  business  without  delay  or  injury 
to  reconciliation  in  the  subjects  that  occur,  has  decreed  as  follows: 

Art.  1.  Every  citizen  of  Coahuila  and  Texas,  when  chosen,  and 
having  no  legal  impediment  in  the  opinion  of  the  alcalde,  shall  be 
obligated  to  serve  as  a  colleague  judge  in  the  inferior  courts  of  justice. 

Art.  2.  Any  person  who  shall  refuse  to  comply  with  the  provision 
of  the  preceding  article,  shall  incur  a  fine  of  firom  one  to  twenty-five 
dollars,  according  to  the  opinion  of  the  judge,  to  be  appropriated  to 
the  funds  for  public  instruction;  and  the  payment  of  the  said  fine 
shall  not  afiect  his  obligation  to  comply  with  the  charge  conferred. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  3d  of  May,  1828. 

[The  same  Signers.] 


DECREE  No.  56. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  attending  to  the 
deficiency  of  working  men  to  give  activity  to  agriculture  and  the 
other  arts,  and  desiring  to  facilitate  their  introduction  into  the  State, 
as  well  as  the  growth  and  prosperity  of  the'  said  branches,  has 
thought  proper  to  decree: 
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All  contracts  not  in  opposition  to  the  laws  of  the  state,  that  have 
been  entered  into  in  foreign  countries,  between  emigrants  who  come 
to  settle  in  tliis  state,  or  bKetween  the  inhabitants  thereof,  and  the  ser- 
vants and  day  laborers  or  working  men  whom  they  introduce,  are 
hereby  guaranteed  to  be  valid  in  said  state. 

Foe  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Lieoua  Vicario,  on  the  5th  of  May,  1828. 

[The  same  Signers.] 


DECREE  No.  57. 

The  Congress  of  the  State  of  Coahuila  and  Texas,  having  considered 
the  error  committed  in  the  secretary's  oflBce  on  communicating  the 
Decree  No.  48,  in  article  43  thereof,  has  thought  proper  to  rectify 
said  article  in  the  manner  it  was  approved,  which  is  as  follows: 

Art.  43.  Should  one  of  the  voters  of  the  council  preside  at  any 
of  said  ballotings  on  account  of  the  death,  or  any  other  legal  cause 
on  the  part  of  the  original  president,  and  there  should  not  be  a  ma- 
jority of  vote,  the  balloting  shall  be  suspended  until  the  next  ordinary 
session,  when  it  shall  be  repeated  once  only,  and  should  there  still  be 
a  tie,  it  shall  be  decided  by  lot  To  decide  by  lot,  slips  shall  be  cut 
precisely  alike,  whereon  the  names  that  are  to  be  drawn  shall  be 
written  by  the  secretary  in  presence  of  the  president:  and  the  tickets, 
having  been  folded  alike  and  placed  in  an  urn,  shall  be  drawn  by  the 
officer  of  the  secretary's  office. 

For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  6th  of  May,  1828. 

[The  same  Signers.] 

DECREE  No.  58.  ' 
Regulations  of  the  local  militia  of  the  state. 


DECREE  No.  59. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  anxious  to  facilitate 
the  governor  of  the  state  with  the  means  of  aiding  the  national 
executive;  in  the  critical  circumstances  in  which  he  is  placed,  to 
repel  the  invasion  preparing  in  Havanna  by  the  tyrannical  king 
of  Spain  for  the  re-conquest  of  Mexico,  has  thought  proper  to  de- 
cree: 

Art.  1.  The  executive  is  hereby  authorised  to  negotiate  with  the 
governors  of  the  m^re  of  Nuevo  Leon,  and  Durango^  a  loan  of  the 
amount  in  coin  pertaining  to  the  funds  for  maintenance  and  repairs 
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and  belonging  to  the  Parish  Churches  in  the  state,  and  that  belong- 
ing to  the  confraternities  and  other  charitable  establishments,  without 
detriment  to  religious  worship  in  the  former,  or  to  the  fulfiment  of 
the  objects  of  the  latter. 

Art.  2.  The  amount  of  the  confraternities  and  other  pious  lega- 
cies, mentioned  in  article  140  of  law  No.  37,  and  which  therefore 
pertains  to  the  ayuntamientos,  shall  be  annexed  to  the  funds  of  the 
state. 

Art.  3.  So  much  of  said  funds,  and  those  mentioned  in  article  1, 
as  is  taken  upon  rent  redeemable  at  any  time,  shall  be  taken  by  the 
state  in  the  same  manner. 

Art.  4.  The  executive  shall  request  of  all  the  ayuntamientos  an 
exact  account  of  all  the  laical  deposites  in  their  respective  municipali- 
ties, and  the  same  being  collected  within  a  prudential  and  preremp- 
tory  term,  he  shall  cause  them  to  be  added  to  the  funds  of  the  state, 
which  insures  the  said  funds  as  well  as  all  the  others  in  the  manner 
herein  specified. 

Art.  5.  The  state  hereby  guarantees  the  loans,  deposites,  and  ca- 
pitals, which  it  receives  upon  rent,  with  its  present  rents  and  the  pro- 
ceeds of  the  lands  granted  to  the  colonists. 

Art.  6.  The  executive  is  also  hereby  authorised  to  open,  through 
the  proper  channels,  a  subscription  or  voluntary  donation,  embracing 
all  classes,  sexes,  and  corporations;  admitting,  in  lieu  of  money,  pro- 
perty of  every  kind,  or  jewels  that  may  be  offered  by  females;  taking 
care  that  the  different  kinds  of  property  be  turned  into  money,  and  to 
receive  a  list  of  the  donors,  shewing  their  donations;  also,  an  account 
of  the  proceeds  thereof,  with  the  proper  vouchers. 

Art.  7.  The  executive  shall  place  the  result  of  these  means  at 
the  disposal  of  the  general  government,  notifying  congress  of  the 
amount,  and  shall  faithfully  and  punctually  discharge  the  payments 
of  interest  and  the  capital  which  he  receives  in  this  manner  by  way 
of  loan. 

Art.  8.  Ayuntamientos  which  from  omission,  or  any  other  cause, 
give  occasion  for  frauds  in  concealing,  or  retarding  the  delivery  of  the 
aforementioned  sums,  shall  be  answerable  with  their  own  property, 
and  should  that  not  be  sufficient,  shall  be  suspended  in  the  enjoyment 
of  the  rights  of  citizens  for  a  term  not  exceeding  three  years. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  I3th  of  May,  1828. 
,  [The  same  Signers.] 


DECREE  No,  60. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  propet 
to  decree: 

All  judicial  subjects  and  suits  instituted  against  securities  situated 
Vol.  L— 68 
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in  the  state,  shall  be  concluded  in  all  their  processes  in  the  courts  of 
the  state. 

For  its  fulfilnient  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  I4th  of  May,  1828. 

[The  same  Signers.] 

Returned  by  the  governor  on  the  1st  of  September,  182S,  and  being 
reconsidered  daring  the  sessions  of  1829,  was  rejected  on  the  4th  of 
May  of  that  year. 


DECREE  No.  61. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  having  considered 
the  subject  proposed  by  the  executive,  bearing  date  the  2d  of  April 
last,  relative  to  elucidating  article  3  of  Law  No.  38,  and  desirous 
that  the  explanation  may  embrace  other  points,  wherein  it  might 
be  thought  to  conflict  with  the  general  law  of  the  20th  of  December 
last,  has  thought  proper  to  decree: 

Art.  1.  When  any  transient  Spaniard  arrives  at  any  place  in  the 
state,  and  from  moral  or  physical  impediments  is,  in  the  opinioD  of 
the  executive,  unable  to  proceed  on  his  journey,  he  may  remain  for 
such  a  length  of  time  as  the  executive  shall  deem  proper. 

Art.  2.  Spaniards  not  comprised  in  the  general  law  of  exile  of  the 
90th  of  December  last,  or  in  the  private  laws  issued  to  the  same  effect 
by  different  states  of  the  republic,  after  proving  the  same,  shall  not 
be  considered  transient  according  to  the  meaning  of  article  3  of  decree 
No.  38,  and  those  in  the  former  case  shall  show  furthermore  that 
they  have  taken  the  oath  prescribed  in  article  16  of  the  aforementioned 
general  law. 

Art.  3.  Although  the  Spaniards  mentioned  in  the  foregoing  article 
may  remain  in  the  state  such  time  as  the  executive  shall  think  pro- 
per, to  attend  to  their  business  and  pursuits,  such  residence  shall  not 
give  them  the  right  of  domicile,  nor  shall  they  acquire  thereby  any 
civil  or  political  rights,  so  long  as  Spain  shall  not  acknowledge  the 
independence  of  the  republic 

Art.  4.  The  Spaniards  mentioned  in  the  two  foregoing  articles, 
during  the  time  they  remain  in  the  state,  shall  submit  to  the  measures 
of  policy  containexi  in  decree  No.  38. 

Art.  5.  The  executive  is  hereby  authorised  to  banish  from  the 
State  all  Spaniards  who  may  remain  therein  agreeably  to  this  decree, 
should  he,  after  receiving  a  report  from  the  local  authority  of  the 
place  of  their  residence,  consider  them  dangerous  persons. 

For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  tod  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  15th  of  May,  1838. 

[The  same  l^goeis.] 
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DECREE  No.  62. 

The  Congress  of  the  stale  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

Art.  1.  Article  39,  of  the  colonisation  law,  so  far  as  it  provides  that 
commissioners  shall  be  paid  agreeably  to  the  last  fee  bill  of  the  ancient 
court  of  oyer  and  terminer  of  Mexico,  shall  be  without  value  or  force, 
and  the  provision  of  said  article  for  designating  the  pay  of  surveyors, 
and  manner  it  shall  be  done,  shall  be  observed. 

Art.  2.  Said  commissioners  shall  receive  as  a  compensation  for 
their  labors  in  the  ratio  of  fifteen  dollars  for  every  sitio  of  grazing 
land  they  distribute;  two  dollars  for  each  labor  of  temporal  land;  and 
twenty  rials  for  each  labor  of  irrigable  land,  to  be  paid  by  the  same 
families  of  settlers  to  whom  the  lands  are  awarded;  and  the  said 
families  shall  be  free  from  every  other  burthen  on  the  part  of  the 
commissioner,  with  the  exception  of  the  stamped  paper,  required  for 
issuing  their  titles,  and  the  formation  of  the  respective  books,  which 
shall  be  at  their  expense. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  15th  of  May,  1828. 

[The  same  Signers.] 

DECREE  No.  63. 

The  Congress  of  the  State  of  Coahuila  and  Texas,  has  thought  proper 
to  decree: 

Without  augmenting  the  twenty-three  years  privilege,  which  by 
article  1,  of  Decree  No.  46,  was  granted  to  Jno.  L.  Woodbury  and 
Jno.  Cameron,  for  working  iron  and  coal  mines,  the  term  prefixed  by 
art  3,  of  said  decree,  for  them  to  introduce  and  set  up  the  machines, 
and  build  workshops  for  separating  the  metal,  is  hereby  prolonged 
them  another  year. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  22d'of  September,  1828. 
JOSE  I.  SANCHES,  President. 
JOSE  M.  ARTIA,  Dep.  Sec'y. 
MIGUEL  ARCINEAGA,  Dep.  Sec'y. 


DECREE  No.  64. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  in  fulfilment  of  the 
provision  of  article  78  of  the  Constitution,  has  thought  proper  to 
decree  as  follows: 

Art.  1.  The  city  of  Monclova  is  hereby  declared  the  capital  of  the 
state  of  Coahuila  and  Texas. 
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Akt.  2.  The  executive  shall  make  proper  proyision  for  the  futtue 
congress  to  meet  in  the  capital. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  25th  of  September,  1828. 

[The  same  Signers.] 


Executive  Department  op  the  State  > 
OP  Coahuila  and  Texas.  J 

The  governor  of  the  state  of  Coahuila  and  Texas  to  all  the  inhabi- 
tants thereof:  Be  it  known  that  the  Congress  of  said  state  has  decreed 
as  follows: 

DECREE  No.  65. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

Art.  1.  All  persons  under  criminal  suit  for  simple  homicide,  where 
the  prosecution  is  not  urged  by  a  third  person,  shall  be  set  at  liberty, 
and  where  it  is,  this  pardon  shall  be  understood  only  with  respect  to 
corporal  punishment. 

Art.  2.  Those  whose  crime,  accordmg  to  the  aggregate  of  the 
preparatory  proceedings  after  the  legal  evidence  is  rendered,  is  not 
clearly  shown,  shall  likewise  be  set  at  liberty. 

Art.  3.  Those  accused  of  treason,  of  any  kind  of  sacrilege,  revolu- 
tionary persons  under  any  pretence,  and  those  sentenced  to  mere 
pecuniary  penalties  to  indemnify  a  third  person,  shall  be  excluded 
from  this  pardon. 

Art.  4.  This  pardon  shall  cease  in  thirty  days  from  the  publication 
of  this  law  in  the  respective  district  capitals. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  25lh  of  September, 
1888. 

JOSE  I.  SANCHES,  President. 
JOSE  M.  ARTIA,  Dep.  Sec'y. 
MIGUEL  ARCINEAGA,  Dep.  Sec'y. 

Wherefore  I  command  it  to  be  printed,  published,  circulated  and 
duly  fulfilled. 
.  Leona  Vicario,  September  26th,  1828. 

JOSE  MARIA  VIESCA. 

Juan  Antonio  Padilla,  Secretary. 


DECREE  No.  66. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 
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Tlie  deficiency  of  the  time  of  practice  required  by  l^w  for  being 
admitted  as  a  counsellor,  on  the  part  of  Eleuterion  Maria  de  la 
Grarza,  is  hereby  dispensed  with. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  27th  of  September, 
1828. 

[The  same  Signers.] 


DECREE  No.  67. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  pro- 
per to  decree: 

Art.  1.  Debts  contracted  by  hired  servants  with  their  masters, 
previous  to  the  publication  of  this  law,  shall  be  paid  in  the  mamier 
and  form  they  have  bargained. 

Art.  2.  In  future  when  a  servant  obtains  employment,  the  con- 
tract he  makes  with  his  master  shall  be  set  down  at  the  head  of  the 
account,  wherein  shall  be  manifested  the  manner  he  is  to  pay  the 
debt  he  contracts;  the  agreement  shall  be  authenticated  by  two  wit- 
nesses, and  signed  by  the  same,  the  master,  the  servant  if  he  can 
write,  or  another  person  in  his  name. 

Art.  3.  To  rescind  the  contract  mentioned  in  the  foregoing  article, 
the  agreement  of  the  parties  shall  be  required. 

Art.  4.  Amounts  ministered  to  servants,  in  part  payment  for  their 
labor,  shall  be  in  money,  or  effects  not  exceeding  the  ordinary  prices 
of  the  market;  and  both  master  and  servant  shall  be  entirely  free, 
the  one  to  furnish,  and  the  other  to  accept. 

Art.  5.  In  future  no  payment  shall  be  made  in  advance  to  exceed 
what  the  servant  can  obtain  as  the  reward  of  labor  with  the  whole 
of  one  year's  wages.  Debts  now  pending,  and  supplies  furnished 
to  servants  in  their  own  sickness,  or  that  of  their  families,  shall  be 
excepted  from  the  provision  of  this  article. 

Art.  6.  To  idiotic  servants  no  payment  shall  be  made  in  advance 
exceeding  ten  dollars,  without  the  knowledge  of  the  alcalde,  or  a  per- 
son of  known  probity. 

Art.  7.  The  master  shall  show  the  servant  his  account  as  often  as 
requested,  and  the  latter  may  sue  the  former  before  the  alcalde,  when 
be  thinks  himself  aggrieved  by  illegality  or  any  other  cause. 

Art.  S.  In  haciendas,  agricultural  ranches,  or  any  other  establish- 
ments situated  out  of  towns,  masters,  superintendants  and  stewards, 
are  hereby  authorised  to  punish  servants  who  fail  in  the  faithful  ful- 
filment of  their  duties,  or  disobey  their  superior,  by  arrest  not  exceed- 
ing four  days,  or  with  shackles  for  the  same  length  of  time. 

Art.  9.  When  the  malster  enters  a  complaint  to  the  alcalde,  on 
account  of  the  incorrigibility  of  the  servant,  the  alcalde,  may  punish 
him  with  shackles,  or  other  correctional  penalties,  to  cause  him  to  re- 


5K  Latos  and  Decrees  of  Coahuila  and  Tezae.    [Book  Y. 

turn  to  his  duty;  dbseryingy  in  these  cases,  the  provision  of  articles  2, 
3,  and  4,  of  the  law  regulating  the  administration  of  justice. 

Art.  10.  Should  the  servant  sue  the  roaster  for  excessive  chastise- 
menty  the  alcalde  shall  terminate  the  suit  after  taking  the  course  point- 
ed out  in  the  foregoing  article,  but  shall  not  be  permitted  to  exonerate 
the  servant  from  the  debt  he  owes  his  master. 

Art.  11.  The  use  of  the  whip  for  correcting  servants  shall  for  ever 
be  prohibited. 

Art.  12.  The  master  shall  furnish  the  servant  during  sickness,  ac- 
cording to  his  class,  and  on  account  of  his  labor,  with  the  necessary 
sustenance  and  medicine.  Should  it  not  be  convenient  for  the  master 
to  provide  the  servant  with  his  sustenance,  the  latter  may  request  it 
of  another  person,  in  the  understanding  that  the  value  thereof  shall 
be  paid  as  a  privileged  debt. 

Art.  13.  Copies  of  this  law  shall  be  posted  in  the  public  places  in 
all  the  towns  of  the  state,  and  upon  the  doors  of  the  chief  houses  of 
the  haciendas  and  ranchos  of  the  same. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  80th  of  September,  1828. 
JUAN  A.  GONZALES,  President. 
JOSE  MORELOS  ARTIA,  Dep.  Sec'y. 
MIGUEL  ARCINEAGA,  Dep.  Sec'y. 


DECREE  No.  68. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

The  communications  which,  previous  to  Decree  No,  50,  were  di- 
rected to  the  vice  governor,  and  to  the  department  and  district  chiefs, 
shall  be  transmitted,  so  long  as  they  do  not  officiate,  to  the  governor 
of  the  state,  who  shall  preside  all  the  acts  the  constitution  prescribes 
to  the  former. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  30th  of  September, 
1828. 

[The  same  Signers.] 


DECREE  No.  69. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  hereby  enacts  the 
following  as  additional  articles  to  Decree  No.  5S. 

Abt.  1.  Of  the  corps  and  companies  of  local  militia,  assigned  by  arti- 
cle 9  of  the  regulations  on  the  subject,  as  indispensable  force  of  the 
state,  one  squadron  of  cavalry  is  hereby  suppressed. 
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Art.  2.  The  fractions  mentioned  in  articles  from  16  to  21  of  said 
regulations,  may  be  organised  not  only  in  pickets,  thirds,  halves,  and 
whole  companies,  as  therein  provided,  but  also  in  squadrons  and  hat- 
talions,  should  their  number  and  force  reach  that  required  for  forming 
said  corps. 

Art.  3.  The  requisite  of  being  a  Mexican  by  birth  to  discharge  the 
duties  of  militia  officer  is  hereby  abolished. 

Art.  4.  The  civil  functionaries,  mentioned  in  exception  fourth  of 
article  95j  shall  be  the  public  officers,  civil  and  political,  of  the  state,' 
of  whatever  character,  station  office  or  trust,  during  their  continuance 
in  office. 

Art.  5.  The  form  of  the  oath  which  constitutes  the  substance  of 
article  113,  shall  be  reduced  to  the  following: — You  solemnly  swear, 
in  the  presence  of  God,  to  use  the  arms,  the  country  places  in  your 
hands,  in  defence  of  her  independence,  of  the  constitution  of  the  re- 
public, and  that  of  the  state. 

Art.  6.  To  the  oath  taken  by  the  soldiers  the  following  words 
shall  be  added, "  faithfully  to  obey  the  officers  you  have  chosen,  and 
to  respect  the  lawfully  constituted  authorities/^ 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be  print- 
ed, published  and  circulated. 

Given  at  the  city  of  LeonaVicario,  on  the  30th  of  September,  1828. 

[The  same  Signers.] 


DECREE  No.  70. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

Art.  1.  The  lands  acquired  by  virtue  of  the  colonisation  law, 
whether  general  laws  of  the  republic  or  private  laws  of  the  state,  by 
native  or  foreign  colonists,  and  by  empresanos,  shall  not  be  subject  to 
the  payment  of  debts  contracted  previous  to  the  acquisition  of  said 
lands  from  whatever  source  the  said  debts  originate  or  proceed. 

Art.  2.  Until  after  the  expiration  of  twelve  years  from  having 
held  legal  possession,  the  colonists  and  empresarios  cannot  be  sued,  or 
incommoded  by  the  judges,  on  account  of  said  debts. 

Art.  3.  After  the  expiration  of  the  term  prefixed  in  the  foregoing 
article,  although  they  may  be  sued  for  said  debts,  they  shall  not  b^ 
obligated  to  pay  them  in  lands,  implements  of  husbandry,  or  tools  of 
their  trade  or  machines,  but  expressly  in  fruits  or  money  in  a  manner 
not  to  affect  their  attention  to  their  families,  to  their  husbandry,  or 
art  they  profess. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  13th  of  Jantmry,  1829. 
[The  names  of  the  signers  not  mentioned  in  the  book.} 
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DECREE  No.  71. 

The  Congress  of  the  state  of  Coahnila  and  Texas,  having  attended  to 
various  difficulties,  manifested  by  different  ayVintamientos  through 
the  channel  of  the  executive,  in  strictly  complying  with  article  143 
of  the  financial  regulations  of  the  towns,  and  wishing  on  their  part 
to  prevent  all  doubt  in  relation  to  said  articles,  in  explanatioa 
thereof  has  thought  proper  to  decree: 

Art.  1.  The  ayuntamientos,  on  the  receipt  of  this  decree,  with 
the  concurrence  of  the  curate  of  each  town,  shall  proceed  to  comply 
with  the  provision  of  article  142  of  the  law  No.  37,  of  the  1  th  of 
June,  1827,  examining  the  documents  in  order  to  investigate  the 
manner  of  establishment  of  the  funds  of  the  confraternities  and  other 
charitable  legacies  mentioned  in  said  article;  should  they  find  the 
same  to  be  legal,  they  shall  comply  with  the  provision  of  said  article. 

Art.  2.  The  parish  curates  shall  be  obligated  to  present  the  bonds 
or  instruments  of  establishment  immediately;  and  should  they  refuse 
to  do  so  within  the  peremptory  term  of  thirty  days,  after  being  notified 
by  the  first  or  by  the  sole  alcalde  of  each  town,  the  ayuntamiento 
shall  set  aside  the  establishment  as  having  taken  place  in  an  illegal 
manner:  and  shall  provide  that  the  funds  of  the  confraternities,  or 
other  funds  established  for  pious  purposes,  the  instruments  of  estab- 
lishment or  legacy  whereof  are  not  presented,  or  do  not  appear,  be 
immediately  placed  with  their  municipal  funds;  and  the  plea  of  their 
having  been  lost,  or  misplaced,  shall  be  of  no  avail. 

Art.  3.  The  term  of  one  year  shall  be  granted  to  parish  curates 
to  present  therein  the  accrediting  documents  of  the  confraternities,  or 
charitable  legacies,  the  funds  whereof  are  taken  by  the  ayuntamientos 
by  virtue  of  the  preceding  article;  and  should  it  appear  by  said 
documents  that  the  donation  or  legacy  is  legally  founded,  the  funds 
that  have  been  taken  shall  be  restrained. 

Art.  4.  Should  any  dispute  arise  from  the  presentation  of  these 
instruments  or  titles,  relative  to  the  establishment  of  the  confrateraities 
or  legacies,  between  the  parish  curate  and  the  ayuntamiento,  the  one 
sustaining  that  they  are  legal,  and  the  other  that  they  are  not,  the 
respective  judicial  record  shall  be  drawn,  expressing  the  grounds  each 
one  has  for  sustaining  his  object  and  pretension,  and  forwarding 
through  the  channel  of  the  alcalde  to  the  assessor  general  of  the  state, 
for  him  to  decide  thereon  according  to  law. 

Art.  5.  From  said  decision  an  appeal  may  be  had  to  the  tribiuial 
of  justice,  conceded,  as  the  case  may  be,  by  the  law  No.  39,  of  the 
21st  of  June,  1827,  regulating  the  administration  of  justice. 

Art.  6.  The  expense  incurred  by  the  ayuntamiento  in  these  cases 
shall  be  defrayed  out  of  the  municipal  fimds  after  the  account  is 
legally  proved. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario^  on  the  2l8t  of  January,  1829. 
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DECREE  No.  72. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

The  expression,  until  congress  appoints  another,  contained  in 
article  69  of  the  organic  law  for  the  administration  of  justice,  shall 
be  understood  only  in  relation  to  the  death  of  the  officers  proper ^ 
mentioned  in  the  same  article. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  I-«eona  Vicario,  on  the  29th  of  January,  1829. 


DECREE  No.  73. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

The  fortress  of  La  Bahia  del  Espiritu  Santo,  in  the  department  of 
Texas,  may  be  called  the  town  of  Goliad. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  4th  of  February,  1829. 


DECREE  No.  74. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

Art.  1.  Every  military  man,  retired  from  service,  receiving  pay 
for  his  services,  and  having  no  other  occupation  or  emolument  in  the 
state,  shall  be  exonerated  from  paying  the  assessment,  which,  as  ex- 
empt from  the  service  of  the  civic  militia  he  is  required  to  pay,  agree- 
ably to  article  98  of  the  law  on  the  subject,  No.  58,  regulating  the 
civic  militia  of  the  state. 

Art.  2.  The  military  men  retired  from  service,  mentioned  in  the 
preceding  article,  who  follow  any  industrious  pursuit,  or  possess 
any  kind  of  property  besides  the  pay  allowed  to  those  of  their  class, 
shall  be  obligated  to  pay  the  tax  designated  in  the  aforementioned 
article  98.  x 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  the  city  of  Leona  Vicario,  on  the  4th  of  February,  1829. 


DECREE  No.  75. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  has  thought  proper 
to  decree  as  follows: 
Vol.  L— 69 
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James  Power  is  hereby  declared  a  citizen  of  the  state;  in  pursu- 
ance thereof,  the  executive  shall  order  the  letter  of  citizenship  to  be 
ssued  in  his  favor. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  the  city  of  Leona  Vicario,  on  the  6th  of  February,  1829. 


DECREE  No.  76. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  in  attention  to  the 
difficulties  manifested  by  the  tribunal  of  justice,  with  regard  to  the 
true  construction  of  article  4j  law  No.  25,  of  the  22d  of  October 
1827,  has  decreed  as  follows: 

The  voice  of  alcalde,  which  article  4,  law  No.  25,  of  the  22d  of 
October,  comprises,  shall  have  reference  to  the  judicial  acts  wherein 
said  functionaries  take  cognisance  as  primary  judges. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  the  city  of  Leona  Vicario,  on  the  6th  of  February,  1829. 


DECREE  No.  77. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

ITie  executive  with  the  concurrence  of  the  ecclesiastical  authority 
of  the  state  shall  proceed  to  request,  as  an  aid,  of  the  bishops  of  the 
republic,  the  secular  or  regular  ecclesiastics  required  for  curates  in  the 
new  towns  of  the  department  of  Texas. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  the  city  of  Leona  Vicario,  on  the  12th  of  February,  1829. 
JOSE  M    CARDENAS,  President. 
JOSE  I.  SANCHES,  Dep.  Sec'y. 
JUAN  N.  DE  LA  PENA,  Dep.  Sec'y. 


DECREE  No.  78. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

Two  years  in  addition  to  tlie  term  assigned  by  article  8  of  the 
colonisation  law  of  the  24th  of  March,  1825,  are  hereby  granted  to 
John  L.  Woodbury  to  enable  him  to  carry  into  effect  the  contract 
ratified  with  the  executive  of  the  state  on  the  14th  of  November^ 
1826. 
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For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  the  city  of  Leona  Vicario,on  the  12thof  February,  1829. 

[The  same  Signers.] 


DECREE  No.  79. 

The  Congress  of  the  state  of  Coahuila  and  Texas  decrees  the  follow- 
ing as  additional  articles  to  Decree  No.  3,  of  the  31st  of  July,  1827. 

Art.  1.  The  two  per  cent,  established  by  Decree  No.  3,  on  the 
exportation  of  coin,  shall  be  paid,  whatever  be  the  amount  exported. 

Art.  2.  The  amount  which  the  alcaldes  and  officers,  in  whose 
presence  the  aforementioned  payment  shall  be  made,  agree  and 
determine  upon  as  necessary  for  travelling  expenses,  shall  be  ex- 
cepted from  the  payment  aforesaid. 

Art.  3.  The  sum  excepted  may  be  from  one  to  three  hundred 
dollars,  which  it  shall  not  exceed;  and  the  passport,  required  by 
article  7  of  the  aforementioned  law,  shall  be  previously  obtained. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  the  city  of  Leona  Vicario  on  the  26th  of  February,  1829. 


DECREE  No.  80. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  to  explain  some 
doubts  that  have  been  agitated  relative  to  the  true  meaning  of 
Decree  No.  28,  of  the  2d  of  November,  1827,  has  thought  proper 
to  decree  the  following  as  additional  articles  to  the  aforementioned 
decree. 

Art.  1.  The  twenty-five  dollars  fine,  imposed  on  smugglers  of 
tobacco  by  article  2  of  Decree  No.  28,  shall  be  added  to  the  state 
rents. 

Art.  2.  The  reward,  designated  by  article  3  of  the  aforesaid  de- 
cree, shall  be  delivered  entire  to  the  informer  when  the  tobacco  to  be 
burned  exceeds  sixty-two  and  a  half  pounds,  and  should  the  tobacco 
seized  be  a  less  quantity,  he  shall  be  rewarded  with  eight  dollars,  also 
out  of  the  funds  of  the  state. 

Art.  3.  The  course  provided  in  article  4  of  the  aforementioned 
decree,  for  investigating  the  crime  of  smuggling  and  inflicting  the 
punishment  prescribed,  shall  be  that  marked  out  by  Decree  No.  7, 
relative  to  thieves;  the  duties  to  be  determined  by  the  alcalde,  agreea- 
bly to  article  8  of  the  confiscation  compact,  circulated  on  the  6lh  of 
December,  1822,  should  the  value  of  the  tobacco  permit;  and  if  not, 
the  proceedings  shall  be  conducted  officially. 

Art.  4.  Receivers  of  smuggled  tobacco  shall  be  subject  to  the  same 
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trials  and  penalties  as  smugglers,  and  each  one  shall  suffer  them  of 
himself,  whatever  be  the  number. 

For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  the  city  of  Leona  Vicario,  on  the  26th  of  February,  1829. 

[The  same  Signers.] 

DECREE  No.  81. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

Art.  1.  Permission  is  hereby  granted  to  establish  in  this  city  a 
confraternity,  styled  Santo  Entierro. 

Art.  2.  A  set  of  internal  regulations  shall  be  drawn  up,  which 
through  the  channel  of  the  executive,  shall  be  transmitted  to  congress 
for  approval. 

Art.  3.  A  scheme  reducing  the  contributions  of  the  brothers  to  a 
regular  co-operation,  regulating  the  manner  of  their  collection,  custody 
and  distribution:  also  the  attendance  on  public  ceremonies,  and  ap- 
pointing the  periods  for  the  meetings,  shall  constitute  the  basis  of  these 
regulations. 

Art.  4.  The  meetings  of  the  members  of  the  confraternity  shall 
always  be  public,  and  shall  be  presided  by  one  of  the  alcaldes,  or  by- 
the  regidor,  tvhom  the  ayuntamienlo  shall  designate. 

Art.  5.  No  civil  or  political  subject  shall  be  agitated  in  said  meet- 
ings, nor  shall  it  be  permitted  to  molest  those  who  do  not  join  the 
confraternity,  or  who  belong  to  another,  and  under  no  pretence  shall 
scapularies,  girdles,  or  any  thing  else  called  relics  (of  saints)  be 
established. 

Art.  6.  Members  who  avail  themselves  of  the  occasion  of  the 
meetings  to  promote  the  discussion  of  civil  or  political  subjects,  shall 
incur  the  penalties  prescribed  in  article  2,  of  the  decree  of  the  general 
congress  of  the  25th  of  October,  1828. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  12th  of  March,  1829. 
RAFAEL  MANCHOLA,  President. 
JUAN  N.  de  la  PENA,  Dep,  Sec'y. 
JOSE  MARIA  ARAGON,  J9cp.  Sec'y. 


DECREE  No.  82. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

Art.  1.  A  rent  of  two  hundred  dollars  per  annum  shall  be  paid 
for  a  building,  to  be  occupied  by  the  agency  of  the  state  revenue. 
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Art.  3.  Said  rent  shall  commence  from  the  time  the  building, 
which  the  community  may  furnish,  shall  be  opened  as  a  custom  house 
— the  building  to  be  sufficiently  large  for  depositing  therein  all  kinds 
of  cargo  that  may  have  to  be  delayed  from  any  cause,  or  for  which 
the  duties  are  not  paid. 

Art.  3.  Every  half  mule  load,  of  whatever  kind,  size  and  con- 
dition, that  shall  remain  deposited  in  the  custom  house  over  five  days, 
on  being  removed,  shall  pay  one,  two  and  three  quarter  riaU  storage, 
agreeably  to  the  following  nile:  a  half  load,  the  value  whereof  does 
not  exceed  from  one  to  thirty  dollars,  shall  pay  one  quarter  rial;  from 
thirty  to  one  himdred,  two;  and  exceeding  that  amount,  three  quarter 
rials. 

Art.  4.  After  the  completion  of  the  first  five  days  mentioned  in 
the  preceding  article,  the  cargo  that  remains  in  the  custom  house 
shall  be  taxed  at  the  rate  of  two  quarter  rials  a  month,  storage. 

Art.  5.  In  a  separate  book  the  agency  shall  keep  an  account  of  the 
product  of  the  aforementioned  storage,  specifying  the  partial  or  se- 
parate amounts  thereof. 

Art.  6.  The  owners  of  cargo  consisting  of  wool,  brown  sugar, 
cotton,  hides  and  salt,  that  cannot  be  deposited  in  the  custom  house 
for  want  of  space,  shall  be  permitted  to  store  the  same  in  private 
houses,  previously  furnishing  the  respective  bill  of  lading,  and  secu- 
rity for  the  duties. 

Art.  7.  Cargo,  that  is  not  deposited  in  the  custom  house  for  the 
reasons  mentioned  in  the  preceding  article,  shall  be  exempted  from 
paying  tax  of  storage. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  14th  of  March,  1829. 

"[The  same  Signers.] 


DECREE  No.  83. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  in  view  of  the 
declining  state  of  its  internal  trade,  occasioned  in  a  great  measure 
by  the  influx  of  foreigners  in  the  market,  and  wishing  to  pre- 
vent as  far  as  possible  the  ruin  of  those  of  their  constituents  who 
follow  this  pursuit,  and  find  business  to  be  paralysed;  also  to 
give  an  impulse  to  their  trade,  has  thought  proper  to  decree  as 
follows : 

Art.  1.  For  the  present,  and  until  congress  shall  regulate  com- 
merce with  foreign  nations  generally,  merchants  coming  from  those, 
which  have  not  ratified  treaties  with  Mexico,  shall  be  prohibited 
from  retailing  goods  in  any  town  in  the  state;  being  permitted  to 
sell  at  wholesale  only,  for  cash  or  on  credit. 

Art.  2.  Individuals  from  nations  with  which  Mexico  has  ratified 
treaties,  proving  to  the  local  authorities  their  origin,  and  that  of  the 
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merchandise  they  introduce,  with  the  respective  passports  to  the 
consuls-general  of  their  own  nation,  and  other  documents  the  laws 
do  now,  or  shall  hereafter  prescribe,  shall  be  excepted  from  the  pro- 
vision of  the  preceding  article. 

Art.  3.  The  alcaldes  and  empresarios  of  the  colonies  of  the  state 
shall  give  the  colonists  in  their  respective  limits  a  certificate  for  a 
limited  and  sufficient  time,  in  order  that  they  may  be  considered  as 
Mexicans. 

Art.  4.  Those  who,  on  commission  or  as  clerks,  retail  the  goods 
of  any  foreigner  not  favored  in  this  law,  shall  be  subject  to  the  penal- 
ties it  imposes  on  the  transgressors,  and  may  be  informed  against  by 
any  individual  of  the  town,  before  the  respective  alcalde. 

Art.  5.  Any  foreigner  or  native  merchant,  who  shall  transgress 
this  law,  shJill  incur  a  fine  of  five  hundred  dollars,  which  the  alcalde 
of  the  respective  municipality  shall  cause  him  to  pay,  with  power  to 
destine  him  six  months  to  public  works,  if,  after  the  corresponding 
investigation,  he  has  not  wherewith  to  satisfy  the  fine. 

Art.  6.  Said  fines  shall  be  paid  to  the  informer,  and  to  tlie  funds 
of  the  ayuntamiento  where  they  are  collected,  one  hundred  dollars 
each;  the  remainder  to  the  funds  of  the  state: — should  no  informer 
intervene,  the  part  assigned  such  person  shall  belong  to  the  alcalde, 
who  conducts  the  case  officially,  and  the  costs  shall  be  divided  in  pro- 
portion to  the  amount  of  each  share  of  the  fine. 

Art.  7.  This  law  shall  go  into  efiect  in  ninety  days  from  its  pub- 
lication, and  the  local  authorities  shall  be  responsible  for  any  unfaith- 
fulness in  the  fulfilment  thereof. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  2d  of  April,  1829. 

[The  same  Signers.] 

Returned  by  the  executive  with  his  remarks  thereon  on  the  2d  of 
April,  1829,  and  being  amended,  was  again  transmitted,  bearing  No. 
91,  on  the  13th  of  May  of  the  same  year. 


DECREE  No.  84. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree  the  following  as  additional  articles  to  the  internal  regu- 
lations. No.  33,  of  the  7th  of  April,  1827. 

Art.  1.  Congress  shall  appoint  four  secular  persons  from  their 
own  body,  whose  duty  it  shall  be  to  sit  as  grand  jury,  one  of  whom 
shall  not  have  a  vote,  and  shall  act  as  secretary. 

Art.  2.  The  jury  shall  take  notice  of  the  grounds  of  the  com- 
plaint or  accusations,  may  hear  the  complainant  to  see  if  he  has  any 
further  explanation  to  make,  and  shall  furthermore  make  such  legal 
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investigation  as  the  same  shall  deem  necessary  for  determining  the 
fact 

Art.  3.  The  record  being  formed  as  promptly  as  possible,  the  jury 
shall  cite  the  accused  to  hear  his  plea  or  answer,  which  shall  be  taken 
down  by  the  secretary. 

Art.  4.  This  step  being  concluded,  the  committee  shall  write  their 
report,  and  notify  congress  therewith,  which,  appointing  a  day  for 
discussion,  shall  summon  the  accused  to  appear,  to  give  him  an 
opportunity  to  make  further  explanation;  and  the  accused  then  retir- 
ing, congress  shall  proceed  to  the  discussion,  in  public  or  private 
session  as  the  same  shall  agree,  and  shall  declare  whether  there  be  a 
just  cause  of  action. 

Art.  5.  Should  congress  resolve  in  the  affirmative,  all  the  antece- 
dents shall  be  transmitted  to  the  corresponding  tribunal,  for  the  same 
to  act  according  to  law. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  24th  of  March,  1829. 

[The  same  Signers.] 


DECREE  No.  85. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  has  thought  proper 
to  decree: 

Art.  1.  The  chief  agent  of  the  state  excise  rent  is  hereby  autho- 
rised to  contract  equal  payments  at  specific  periods  for  the  duties 
resulting  from  all  effects,  fruits  and  crops  of  the  owners  of  haciendas, 
ranches,  and  bakeries,  which  they  introduce  to  be  sold  or  manu- 
factured in  the  towns  not  exempted  from  duties. 

Art.  2.  Said  contracts  shall  commence  from  the  publication  of 
this  decree,  and  be  taken  out  so  soon  as  a  systematic  plan  of  revenue 
is  formed,  to  be  renewed  every  year  on  the  last  of  December,  wliether 
in  augmentation  or  diminution  of  the  respective  monthly  amount,  as 
the  agent  shall  judge  proper. 

Art.  3.  The  aforementioned  contracts  shall  be  written  down  in  a 
book,  to  be  kept  for  that  purpose,  and  signed  by  the  persons  interested, 
and  agents  of  the  rents. 

Art.  4.  Contractors,  against  whom  any  abuse  shall  be  proved,  in 
permitting  or  authorising  any  effects  to  be  introduced  under  their 
names  shall  be  treated  as  thieves,  and  the  fine  and  other  penalties 
prescribed,  as  the  case  may  be,  by  articles  1, 2,  3,  4  and  5,  of  law  No. 
7,  shall  be  inflicted  upon  them  as  such. 

Art.  5.  The  agents  of  the  state  rents  shall  be  obligated  to  observe 
the  two  preceding  articles,  under  their  most  rigid  responsibility,  and 
penalty  of  losing  their  office,  should  bribery,  subornation,  or  any  other 
partiality  they  exercise  to  the  injury  of  the  concenis  they  manage,  be 
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proved  against  Ihem — and  shall  furthermore  be  sabject  to  the  penal- 
ties they  deser\re  according  to  the  laws  and  circumstances. 

Art.  6.  The  executive  shall  cause  the  agent  to  proceed  immedi- 
ately to  collect  the  duties  resulting  from  fruits,  crops,  flour,  &c.,  intro- 
duced from  the  beginning  of  1824,  until  the  present  by  the  owners  of 
haciendas,  ranchos,  or  bakeries,  without  eflfecting  the  corresponding 
payment  according  to  law. 

Art.  7.  For  the  collection  provided  in  the  preceding  article  the 
agents  of  the  rents  shall  conform,  either  to  the  amount  of  equal  peri- 
odical payments  established  until  the  end  of  1824,  or  to  statements 
the  persons  interested  shall  present  him  with  their  signature,  wherein 
the  introductions  they  have  made  during  the  whole  of  this  period 
shall  be  duly  manifested. 

Art.  8.  The  executive  shall  give  notice  to  congress  as  soon  as  the 
duties  in  arrears  are  collected,  manifesting  the  amount,  endeavoring 
to  do  so  before  the  close  of  the  sessions. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  26th  of  March,  1829. 

[The  same  Signers.] 


DECREE  No.  SQ. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree; 

Art.  1.  Debts  contracted  by  servants,  or  by  their  masters  with 
them,  shall  be  paid  in  the  manner  and  form  they  have  bargained, 
with  the  exception  of  those  of  the  following  article. 

Art.  2.  Joint  accounts  between  two  or  more  servants,  even  should 
they  be  father  and  sons,  are  hereby  absolutely  prohibit^  and  those 
now  in  said  form  shall  be  settled  on  the  publication  of  this  law  and 
the  debt  or  credit  resulting  shall  be  divided  among  the  individuals 
comprised  in  the  account— in  proportion  to  the  wages  they  obtain 
for  their  labor,  and  in  future  the  respective  account  of  each  sbaU  be 
separately  kept,  agreeably  to  the  provision  of  this  law. 

Art.  3.  Masters  shall  take  care  in  future  to  retain  one-third  of  the 
wages  of  each  of  their  servants,  to  be  placed  to  their  credit  in  their 
respective  accounts,  and  they  shall  be  exonerated  from  this  retention, 
only  in  cases  of  serious  sickness,  or  absolute  nakedness  of  the  servant 
and  his  family,  when  they  shall  be  supplied  with  what  is  absolutely 
required. 

Art.  4.  Should  there  be  any  failure  to  comply  with  the  provision 
of  the  preceding  article,  the  transgressor  shall  be  sentenced  to  lose  the 
part  be  did  not  retain,  which  shall  be  placed  to  the  credit  of  the  servant. 

Art.  5.  Every  servant  who  solicits  employment,  at  the  time  of 
making  his  contract,  shall  present  a  paper  proving  the  amount  he 
then  owes,  also  his  conduct  as  a  citizen  and  as  a  servant;  said  docu- 
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ment  diall  be  signed,  either  by  his  former  master,  by  the  judge,  or  by 
a  citizen  of  known  probity.  The  debts  shall  be  paid  directly  from 
master  to  noaster  as  they  shall  agree,-it  being  prohibited  only  to  be 
through  the  medium  of  the  servant  newly  employed,  without  whidi 
requisites  no  bargain  whatever  shall  be  legal. 

A  ST.  6.  Contracts  made  between  masters  and  servants  shall  be  ez« 
pressed  in  the  plainest  manner  at  the  head  of  the  respective  accounts. 

A  ST.  7.  Grain  or  provisions  promised  to  servants  as  rations  shall 
be  supplied  them  in  the  natural  state  or  kind,  without  any  alteration, 
and  only  when  the  master  is  sick  shall  they  be  charged  with  the  value 
thereof — should  the  master  not  see  fit  to  let  them  have  it  gratis. 

Aet  8.  Provisions  or  effects  supplied  to  servants  on  account  of 
their  labor  shall  be  charged  at  the  current  prices  of  the  market. 

Art.  9.  The  master  who  transgresses  the  preceding  article,  charg* 
ing  his  servant  an  excessive  price  for  what  he  supplies  him,  shall  be 
fined  five  times  the  amount  of  his  fraud,  to  be  declared  by  the  alcalde 
after  proving  the  fact;  one-fifth  of  the  fine  shall  go  to  indemnify  the 
servant,  and  the  remainder  shall  be  added  to  the  municipal  funds. 

Aet.  10.  Minors  shall  be  placed  in  employment  by  their  respective 
parents,  or  relatives  on  whom  they  depend,  the  former  having  a  right 
to  the  fruit  of  the  labor  of  their  children,  and  relatives  to  the  manage- 
ment thereof  without  detriment  to  the  subsistence  of  the  minors. 

Art.  11.  Masters  and  superintendents  may  chastise  their  servants 
for  any  faults  they  commit,  treating  them  in  so  doing  in  a  parental 
manner. 

Art.  12.  Any  person  who  transgresses  the  preceding  article  by 
excessive  chastisement,  shall  be  compelled  to  pay  the  damage  agree- 
ably to  the  result  of  a  competent  trial,  summary  or  conciliatory,  and 
shall  furthermore  be  fined  by  the  alcalde  according  to  his  attributes, 
and  the  seriousness  of  the  case  for  the  benefit  of  the  municipal  funds. 

Art  13.  When  the  master  enters  a  complaint  against  his  servant 
for  being  an  idler,  incorrigible,  obstinate  and  impertinent,  the  alcalde 
shall  compel  the  servant  to  return  to  his  duty,  punishing  him  as  be 
deserves,  according  to  the  circumstances  of  the  offence. 

Art.  14.  A  servant  who  leaves  the  service  of  his  master  in  debt, 
or  who,  not  being  in  debt,  loses  the  concerns  under  his  charge  by 
negligence  or  omission,  shall  be  tried  according  to  articles  2,  3,  4  and 
5,  of  law  No.  7,  should  a  complaint  be  entered  against  him. 

Art.  15.  Besides  the  annual  settlement  that  shall  be  made  in  the 
accounts  of  the  servants,  they  may  require  the  master  to  show  the 
same,  when  they  intend  to  apply  for  any  considerable  amount,  who 
shall  acquaint  them  therewith. 

Art.  1 6.  When  the  servant  wishes  to  leave  the  service  of  his 
master,  wkhout  prejudice  to  the  contract  made,  he  may  compel  his 
nuister  to  settle  the  account,  and  to  furnish  him  the  document  sped* 
fied  in  artide  5,  and  the  master  shall  perform  this  duty  within  one 
flSODth  at  the  loo^st. 

Art.  17.  The  action  of  servants  against  their  maslsia  in  respect  it 
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dues  for  their  personal  labor,  shall  be  of  an  executive  character,  and 
shall  have  the  preference  conceded  by  law. 

Art.  18.  Masters  shall  not  be  obligated  to  pay  the  burial  of  their 
servants  who  die  in  debt,  nor  shall  the  families  of  the  latter  be  required 
to  do  it  when  they  possess  no  other  property  than  what  is  required 
for  their  personal  and  domestic  use. 

Art.  19.  When  any  servant  in  debt,  and  not  possessing  any  other 
property  than  that  excepted  in  the  preceding  article,  has  occasion  to 
bury  any  of  his  family,  the  master  shall  not  be  obligated  to  supply 
him. a  greater  anoount  than  what  is  necessary  to  pay  the  fees  of  an 
ordinary  burial,  according  to  the  rates  of  the  diocess. 

Art.  20.  Debts  of  those  who  die  in  service  shall  be  paid  with  the 
property  they  leave  on  their  decease,  and  their  children  and  relatives 
shall  not  be  compelled  in  any  other  manner. 

Art.  21.  The  local  authorities  in  their  jurisdiction,  and  under 
their  strictest  responsibility,  shall  watch  over  the  punctual  fulfilment 
of  this  law  in  all  its  parts. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  4th  of  April,  1829. 
JOSE  MARIA  BALMASEDA,  President. 
JOSE  MARIA  ARAGON,  Dep.  Sec'y. 
RAMON  GARZIA  ROXAS,  Dep.  Sec% 


DECREE  No.  87. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  taking  into  view 
the  importance  of  various  subjects  yet  undecided,  and  whereon  a 
resolution  is  imperatively  demanded,  in  exercise  of  the  privilege 
granted  by  article  87  of  the  constitution,  decrees: 

The  sessions  shall  be  prorogued  another  month. 
For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be  print- 
ed, published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  28th  of  April,  1829. 

[The  same  Signers.] 


DECREE  No.  89. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

The  first  of  the  sole  alcaldes  of  the  district  capitals,  shall  be  the 
channels,  through  which  the  executive  shall  communicate  the  orders 
knd  decrees  which  on  account  of  being  circulars,  are  to  be  transmitted 
to  all  the  towns  of  the  state;  on  other  subjects  that  oflfer  the  executive 
shall  communicate  directly  with  the  alcaldes  and  ayuntamientos. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 
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Given  at  the  city  of  Leona  Vicario,  on  the  29th  of  April,  1829. 
JOSE  M.  CARDENAS,  President. 
RAMON  GARCIA  ROXAS,  Dcp.  Sec'y. 
MARIANO  GARCIA,  Dep.  Sec'jf. 


DECREE  No.  89. 

The  Congress  of  the  State  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

Art.  1.  On  the  opening  of  the  ordinary  sessions  the  second  term, 
the  executive  shall  present  to  congress  a  nomination  of  three  persons, 
well  informed,  and  qualified  to  perform  the  general  visit  of  ayunta- 
inientos  in  the  state. 

Art.  2.  The  investiture  and  attributes  of  this  officer,  in  the  discharge 
of  his  commission,  shall  be  those  that  belong  to  him  as  a  delegate  of 
the  executive  of  the  state. 

Art.  3.  The  executive  shall  form  the  instructions,  to  which  -the 
person  appointed  shall  conform,  also  proposing  the  salary  to  be  given 
them,  in  order  that,  after  the  corresponding  approval  of  congress,  he 
may  enter  on  the  discharge  of  his  commission. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  the  city  of  Leona  Vicario,  on  the  29th  of  April,  1829. 

[The  same  Signers.] 


DECREE  No.  90. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  taking  into  veiw 
the  circumstances  to  which  all  the  towns  find  themselves  reduced 
to  be  able  to  support  the  public  expenses,  and  that  said  expenses 
imperatively  demand  the  dictation  of  some  measures  whereby  they 
can  be  paid,  such  as  are  least  burthensome  to  the  citizens,  exercis* 
ing  the  ninth  attribute  conceded  in  the  first  part  of  article  97  of  the 
constitution  of  the  state,  has  thought  proper  to  decree: 

Art.  1.  Every  Coahuiltexian  of  whatever  class  or  age,  who  has  a 
rent,  wages,  salary,  business  or  industrious  personal  pursuit,  shall  pay 
to  the  state  annually  such  part  of  his  income  as  corresponds  to  three 
days,  from  which  assessment  females  shall  be  excepted. 

Art.  2.  This  tax  shall  be  paid  by  thirds  of  a  year — one  day's  in- 
come every  Tour  months  in  advance — and  that  the  collection  of  the 
quotas  may  be  prompt  by  rendering  the  payment  more  easy,  the 
ayuntamientos  may  subdivide  them  in  such  fractions  as  they  think 
proper. 

Art.  3.  The  graduation  of  said  income  shall  be  made  by  the  per- 
son interested,  computing  what  he  earns  one  day  with  another,  by 
his  regular  yearly  earnings. 

Art.  4.  The  ayuntamientos  shall  determine  the  quotas  of  the  in-* 
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dividuals  of  their  respective  municipality,  declaring  snch  as  in  their 
opinion  are  fraudulent  from  having  been  diminished  by  the  persons 
interested— which  shall  be  immediately  subjected  to  the  provision  of 
the  following  article. 

Art.  5.  When  any  individual  refuses  to  slate  what  he  thinks  he 
earns  daily,  the  ayuntamiento  shall  choose  three  persons,  if  possible, 
of  the  same  occupation  as  the  former,  to  make  the  graduation  he  con- 
ceals or  refuses,  and  the  same  being  made,  the  quota  shall  be  exacted 
without  admitting  any  claim  to  the  contrary. 

Art.  6.  Individuals  who  besides  their  daily  wages  are  furnished 
by  their  master  or  employer  with  board  and  lodging  shall  add  for  this 
reason,  one  and  a-half  rial  more  to  their  daily  income,  should  they  be 
domestic  servants,  and  four  rials,  should  they  occupy  a  higher  station; 
servants  who  receive  raw  rations  shall  be  excepted,  from  this  aug- 
mentation. 

Art.  7.  Any  one,  who  wishes  to  pay  at  once  the  amount  of  this 
tax  for  the  year,  shall  be  permitted  to  do  so. 

Art.  8.  Every  head  of  a  family,  and  owner  of  a  workshop,  or 
hacienda  shall  deliver  the  payment,  for  himself,  and  those  he  employs 
permanently  on  salary  or  daily  wages,  taking  the  corresponding  re- 
ceipts. 

Art.  9.  Should  any  individual,  after  the  formalities  provided  in 
articles  4  and  5,  are  concluded,  refuse  more  than  twice  to  pay  the 
quota  assigned  him,  he  shall  be  compelled  to  pay  a  fine  of  triple  the 
amount  of  his  quota,  besides  the  costs  that  may  have  resulted  from 
the  collection. 

Art.  10.  Should  a  person  repeat  the  refusal  he  shall  be  fined  the 
same  amount  specified  in  the  foregoing  article,  and  so  often  as  be 
shall  refuse  to  pay  the  tax. 

Art.  11.  Within  the  first  month  from  the  respective  publication 
of  this  decree,  the  ayuntamientos  shall  form  the  lists  of  the  persons 
assessed  belonging  to  their  municipality  according  to  form  No.  1, 
taking  care  to  make  the  same  in  a  book,  of  which  a  copy  shall  be 
transmitted  to  the  executive  at  the  end  of  the  time  prefixed. 

Art.  12.  The  ayuntamientos  shall  choose  an  individual  of  their 
satisfaction  and  confidence  for  each  ward  in  towns  divided  into  such, 
and  in  those  that  are  not,  they  shall  distribute  the  commissions  as  is 
most  practicable,  for  forming  the  lists  and  collecting  the  tax;  and  no 
person  shall  decline  this  charge. 

Art.  13.  The  persons  commissioned  shall  comply  in  every  respect 
with  the  provision  of  this  decree,  giving  notice  to  the  ayuntamien- 
tos, to  which  they  are  answerable,  of  the  statement  pertaining  to 
their  trust 

Art.  14.  For  each  tax  the  ayuntamientos  shall  deliver  to  the 
collectors  two  receipts,  divided  in  three  squares  in  the  manner  spe- 
cified in  form  No.  2.  One  of  said  receipts  shall  be  delivered  to  the 
I)erson  assessed,  for  the  collector  to  sign  the  respective  square  each 
time  said  person  delivers  him  the  quota;  and  the  other  shall  remain 
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in  possession  of  the  collector  for  the  person  assessed,  either  himself, 
his  master  or  employer,  or  some  other  person  at  his  request  to  sign 
the  respective  square,  that  the  collector  may  show  proof  by  this 
document  on  delivering  what  he  has  received. 

Art.  15.  The  ayuntamientos  every  third  of  the  year  shall  post 
in  the  most  public  places,  lists  of  the  persons  taxed,  belonging  to  their 
municipality,  showing  at  the  bottom  those  who  deserve  the  penalties 
designated  in  articles  9  and  10. — Every  citizen  shall  be  authorised 
to  enter  a  complaint  to  the  ayuntamiento  for  faults  he  may  notice 
m  said  lists  in  order  to  exact  the  respective  responsibility,  as  the  case 
may  be. 

Art.  16.  With  the  exception  of  sons  in  a  family,  every  individual 
over  eighteen  years  of  age,  who  maliciously  wishes  to  withdraw 
himself  from  the  payment,  and  for  this  reason  is  not  comprised  in 
the  list  shall  be  considered  a  vagrant  and  disorderly  person,  and  sub- 
ject to  the  provision  of  article  123  of  Law  No.  37. 

Art.  17.  In  two  months  from  the  publication  of  this  law  in  each 
municipality  the  first  third  of  the  assessment  shall  be  collected,  and 
the  ayuntamientos  shall  deliver  the  product  to  the  respective  agents 
of  the  state  rents,  taking  the  corresponding  receipt,  ana  giving  notice 
to  the  executive  that  this  provision  is  executed. 

Art.  18.  The  executive  shall  take  care  that  on  the  first  month  of 
the  third  the  ayuntamientos  under  their  strictest  responsibility  pay 
over  to  the  rent  agencies  all  that  should  be  collected  of  the  preceding 
third,  proving  it  not  to  have  been  more,  by  comparing  the  aforemen- 
tioned lists,  which  shall  be  performed  in  this  act,  exacting  the  cor- 
responding receipt,  showing  the  amount  they  have  delivered. 

Art.  19.  The  agents  shall  forward  every  year  to  the  executive, 
the  last  of  December,  an  abstract  or  summary  according  to  form 
No.  3,  to  be  taken  from  the  same  lists  with  which  the  ayuntamiento 
collects  the  tax. 

Art.  20.  The  executive  shall  compare  each  abstract  with  the  cen- 
sus contained  in  the  statistical  record  of  each  municipality,  and  not 
finding  them  to  agree,  shall  demand  the  difference  of  the  ayunta- 
mientos of  the  towns  where  it  happens,  admonishing  them  in  one 
and  in  two  instances  to  proceed  efficiently  in  their  trust. 

Art,  21.  Should  any  ayuntamiento  not  make  full  payment  on  the 
second  demand  made  by  the  executive,  the  latter  shall  fine  the  same 
according  to  his  attributes,  and  the  seriousness  of  the  fault,  the  pro- 
duct of  the  fines  to  be  added  to  the  state  rents. 

Art.  22.  Ten  per  cent,  of  said  lax  shall  be  assigned  to  the  ayunta- 
mientos, out  of  which  the  commissioners  shall  be  compensated  with 
three  per  cent,  of  what  they  respectively  collect,  and  the  seven  per 
cent,  remaining  shall  be  appropriated  to^the  expenses  of  collection, 
and  benefit  of  the  municipal  funds. 

Art.  23.  The  executive  shall  circulate  this  decree,  accompanied 
by  all  the  instructions  necessary  for  the  exact  fulfilment  thereof. 


549 


Laws  and  Decrees  of  Coahuila  and  Texas.    [Book.  V. 


For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 
Given  at  the  city  of  Leona  Vicario,  on  the  4th  of  May,  1829. 

[The  same  Signers.] 


FORM  No.  1. 

Ward  formed  by  — 

—  street,  — 

—  number. 

Names  of  persons 

Income. 

Quota  or  l 

tax  for 

taxed. 

each  third. 

D. 

R.      G. 

D. 

R. 

G. 

A.  B. 

8 

0         0 

8 

0 

0 

0 

4         6 

0 

4 

6 

0 

2         0 

0 

0 

2 

0 

2       10 

0 

2 

10 

0 

3         0 

0 

3 

0 

Hacienda. 

Owner  D.  N.  Resides. 

D.  N.  Superintendant, 

4 

0         0 

4 

0 

0 

N.  Steward, 

1 

0         0 

1 

0 

0 

Servants  in  constant  em- 

ployment. 

Servant, 

0 

3         0 

0 

3 

0 

FORM  No.  2. 

A.  B.  paid  his  third  of  personal  tax. 

First  third  of  year. 

S( 
FOR 

5Cond  third  d 

o.         Last  third 

[  do. 

:M  No.  3. 

Municipality  of  — 

Rent 

Office  or  •Sgency 

r. 

Abstract  and  recapitulation  of  the  number  of  persons  assessed, 
and  amount  of  the  direct  tax  which  this  ayuntamiento  has  delivered 
to  this  agency,  receiver's  office,  or  clerk's  office  during  the  several 
thirds  of  the  year  of  the  date. 

First  Third. 

Number  of  persons  assessed.  Amounts. 

Those  of  three  dollars,            9  27    0    0 

Of  one,                                ,80  80    0    0 

Of  four  rials,                       280  140    0    0 


369 


247     0     0 
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Second  Third. 

Of  three  dollars, 

One, 

Four  rials, 

12 

34 

180 

36 
34 
90 

0 
0 
0 

0 
0 
0 

226 

160 

0 

0 

Last  Third. 

Of  three  dollars, 
One, 

18 
50 

68 

54 
50 

101 

247 
160 
104 

On  the  first  third. 

Second, 

Tiast, 

Recapitulation. 

369 

226 

68 

663 


511 


Deduct  the  ten  per  cent,  assigned  the  ayuntamiento  by  Article  22 
of  the  law  on  the  subject. 

511 
51     0  10 


Nett  in  favor  of  the  state,      459    7    2 


DECREE  No.  91. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  taking  into  view 
the  declining  state  of  its  internal  trade,  caused  mostly  by  the 
arrival  of  foreigners  in  the  market,  and  wishing  to  prevent  as  £Eir 
as  possible  the  ruin  of  those  of  their  constituents  who  are  en- 
gaged in  this  occupation,  find  their  business  rendered  ineffectual, 
also  to  encourage  their  trade — has  thought  proper  to  decree  as 
follows: 

Aht.  1.  Foreign  merchants,  of  whatever  nation,  not  naturalised 
in  the  republic  of  Mexico,  are  hereby  prohibited  from  retailing 
goods  in  any  town  in  the  state,  being  permitted  to  sell  only  at  whole- 
sale, for  cash  or  on  credit 

Art.  2.  Also  every  foreigner,  or  native  of  the  republic  is  hereby 
prohibited  the  introduction  and  sale  of  coarse  cotton  and  woollen  stuffs, 
not  manufactured  in  the  republic— natives  being  permitted  to  continue 
the  sale  of  the  goods  of  this  kind  they  now  have  on  hand. 

Art.  3.  The  alcaldes  and  empresarios  of  the  colonies  of  the  state 
sbali  give  the  colonists  of  their  respective  limits^  engaged  in  trade,  a 
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certificate  for  a  sufficient  and  limited  time,  that  they  niay  be  considered 
as  l^exicans. 

Art.  4.  The  alcaldes  of  all  the  towns  of  the  state  shall  likewise 
give  certificates  to  those  foreigners,  who,  besides  obtaining  letters  of 
citizenship,  have  fixed  their  residence  in  any  of  the  towns  in  their 
limits,  should  they  request  it  on  account  of  being  engaged  in  trade. 

Art.  5.  Those  who  on  commission,  or  as  clerks,  retail  the  goods 
of  any  foreigner,  shall  be  subject  to  the  penalties  this  law  imposes  on 
the  offenders,  and  may  be  informed  of  by  any  individual  of  the  town 
to  the  respective  alcalde. 

Art.  6.  Any  foreigner  or  native  merchant,  who  transgresses  this 
law,  shall  be  fined  five  hundred  dollars,  which  the  alcalde  of  the  re- 
spective municipality  shall  cause  him  to  deliver,  with  authority  to 
diiestine  him  six  months  to  public  works,  should  it  appear  on  proper 
investigation  that  he  has  not  the  means  to  pay  the  fine. 

Art.  7.  Said  fines  shall  be  appropriated,  one  hundred  dollars  to 
the  informer,  one  hundred  to  the  funds  of  the  ayuntamiento  where 
they  are  collected,  and  the  rest  to  those  of  the  state.  Should  there 
be  no  informer,  the  part  assigned  for  that  purpose  shall  belong  to  the 
alcalde  who  conducts  the  official-  proceedings,  and  the  costs  shall  be 
divided  in  proportion  to  the  amount  of  each  portion  or  share. 

Art.  8.  This  law  shall  go  into  full  effect  in  ninety  days  from  its 
publication  in  the  capital  of  each  district,  and  the  local  authorities 
shall  be  answerable  for  atiy  breach  of  trust  in  the  fulfilment  ihereofl 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  13th  of  May,  1829. 

[The  same  Signers.] 

DECREE  No.  92. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

Art.  1.  A  school  of  mutual  instruction,  on  the  Lancastrian  plan, 
diall  be  established  in  each  department  of  the  state. 

Art.  2.  Each  of  the  said  schools  shall  be  situated  in  the  respective 
capital  of  the  department. 

Art.  3.  The  teachers  shall  be  engaged  for  three  years,  on  solicita- 
tion of  the  executive,  who,  to  admit  them,  shall  be  satisfied  of  their 
veracity,  qualifications  and  general  merit. 

Art.  4.  Each  teacher  shall  take  charge  of  the  department  that  (alb 
to  his  lot,  and  each  shall  receive  eight  hundred  dollars  per  aunum, 
payable  monthly  in  advance. 

Art.  5.  Said  establishments  shall  be  composed  of  one  hundred  and 
fifty  pupils  each,  and  when  they  exceed  this  number,  the  teacher  may 
request  an  increase  of  salary,  drawing  up  a  petition  containing  m- 
fonnation  on  the  part  of  the  ayuntamiento,  whidi,  through  the  channel 
of  the  executive  shall  be  presented  to  congress  for  their  resolutioa. 


Tit.  I.]        Laws  and  Decrees  of  Coahuila  and  Texas.  545 

Art.  6.  The  three  teachers  together  shall  form  a  set  of  regulations, 
to  govern  the  schools,  which  being  completed  they  shall  present  to 
the  executive  for  his  approbation;  and  when  this  is  obtained  the 
original  shall  be  deposited  in  the  archives,  and  a  sufficient  number  of 
copies  printed  to  be  circulated  to  all  the  authorities  of  the  slate. 

Art.  7.  The  teachers  shall  instruct  the  pupils  in  reading,  writing, 
arithmetic,  the  dogma  of  thQ  Catholic  religion,  and  all  Ackermann's 
catechisms  of  arts  and  sciences. 

Art.  8.  The  ayuntamientos  shall  ascertain  what  children  of  the 
municipality  are  unable  to  pay,  and  whose  parents  wish  to  send  them 
to  school,  but  do  not  for  want  of  means. 

Art.  9.  From  among  the  said  poor  children  the  ayuntamiento  shall 
take  from  one  to  five  by  lot,  and  send  them  to  the  establishment  to  be 
sustained  by  the  municipal  funds :  where  there  are  none  such,  a 
voluntary  subscription  shall  be  raised  for  that  object;  in  either  case 
one  shall  be  sent  without  fail,  to  be  taken  always  by  lot.  Said  children 
shall  be  received  gratis  in  the  school,  being  furnished  by  the  state  with 
what  articles  they  need  for  theJMnstruction. 

Art.  10.  Also  the  childrgjifJ^MiBH^itizens  in  the  department  of 
Texas,  who  contributed  tdKei^j|yft|J^pi|sent  school  fund  of  the 
capital,  shall  be  admitted  aratis,  proviOTd^™v  continue  paying  the 
quota  they  agreed.  (LA  lir  r^^        ^^Z' 

Art.  U.  The  ayuntan^ientos^sh2i{wauuk  who  have  the 

means,  to  send  their  chudrfryto  the  esiSFramments,  and  with  those 
who  are  obstinate  in  commpiiljlyh^hpr  fipm  vicinity,  negligence, 
or  apathy,  they  shall  take  «^ihmeasure^aMhey  consider  to  be  just. 

Art.  12.  To  support  the  ex^j^op  ta  W?  defrayed  a  fuqd  shall  be 
created  in  the  capital  of  each  department,  to  be  under  the  charge  of 
the  respective  ayuntamiento,  with  power  to  appoint  a  depositary ,from 
within  or  without  their  own  board. 

Art.  13.  Said  fund  shall  consist  of  the  present  school  funds  of  the 
capital  towns,  to  which  shall  be  added  the  legacies  intended  for  this 
object,  the  municipal  quotas  assigned,  and  the  product  of  pay  pupils 
in  the  respective  schools. 

Art.  14.  Parents,  who  are  able,  shall  pay  for  each  of  their  children 
fourteen  dollars  per  annum  while  learning  the  first  rudiments,  until 
they  commence  to  write,  and  eighteen  dollars  the  rest  of  the  time  until 
they  leave  the  establishment. 

Art.  15.  The  ayuntamiento  shall  be  vigilant,  that  the  collection  of 
the  sums  assigned  to  this  fund  be  exact,  permitting  no  delay;  and 
taking  care  that  the  parcels  paid  in  be  entered  in  a  book  that  shall  be 
formed  in  each  capital  for  keeping  the  account  of  its  respective 
establishment. 

Art.  16.  The  special  fund  of  each  department  shall  be  used  in 
paying  the  teacher,  house  rent,  market,  and  repair  of  school  furniture, 
the  amounts  thus  paid  out  to  be  proved  by  the  teachers'  receipts, 
authenticated  by  the  certificate  of  the  sindico  procurador  and  the 
order  of  the  alcalde. 
Vol.  L— 71 
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Art.  17.  When  the  fund  of  an  establishment  has  not  the  means  of 
promptly  meeting  any  expense  it  shall  be  assisted  by  the  funds  of  the 
municipality,  to  be  restored;  and  should  even  these  be  exhausted, 
application  shall  be  made  for  the  aid  of  funds,  to  be  restored,  to  the 
chief  agents  of  the  state  rents,  who  shall  supply  what  is  necessary 
after  the  proper  document  is  authenticated  by  the  ayuntamiento. 

Art.  is.  Each  pupil  educated  in  the  establishment,  on  leaving, 
shall  pay  the  respective  ayuntamiento  the  sum  of  ten  dollars,  to  be 
called  gratitude  money,  and  with  tiiis  a  separate  fund  shall  be  formed, 
to  be  used  to  reward  the  teacher,  with  the  understanding  that  it  shall 
not  be  delivered  to  him  until  the  conclusion  of  his  contract,  he  being 
required  to  keep  an  exact  account  of  the  amount  of  said  funds  paid 
in,  to  correspond  with  that  which  shall  be  kept  by  the  ayuntamiento. 

Art.  19.  The  accounts  of  these  funds  shall  be  rendered  to  the 
executive  at  the  close  of  each  financial  year,  and  shall  be  made  out 
agreeably  to  the  accompanying  form. 

Art.  20.  The  executive  shall  endeavor  that  this  law  have  its  full 
effect  as  soon  as  possible,  and  to  establish  the  schools,  he  may  dispose 
*  of  the  state  rents  to  the  amount  of  two  thousand  dollars,  under  the 
most  strict  account  of  the  disposition  thereof,  which  shall  be  no  other 
than  the  purchase  of  all  the  furn'ture,  slates  and  books,  required  for 
carrying  into  effect  the  object  of  this  decree. 

Department  of Lancastrian  School. 

Account  of  funds  paid  in  and  out  of  said  institution  during  the 
financial  year  y  commencing  on  the  first  of  September ,  and  end- 
ing on  the  day  qf  the  date. 

PAID  IN. 
Funds  pertaining  to  the  School  of  this  city,  000  0  0 

Charitable  fund  of ,  dedicated  to  the  in- 
struction of  youth,  -  .  -    000  0  0 
Product  of  municipal  quotas,  dedicated  to  School 
funds,         -            -            -            -            - 
Balance  on  hand  the  close  of  the  year  preceding. 
By  four  children  during  one  year  at  14  dollars, 
ten               do           six  months    do 
five              do           three  months " 
twenty-eight "           one  year,  at  18  dollars, 
nineteen      do           nine  months  at  do 

PAID  OUT. 

To  the  Teacher  according  to  documents  Nos.  1 

and  2.         ....  - 

For  house  rent,  document  No.  3,  -  - 

For  slates,  tables,  benches,  paper,  &c.,  according 

to  documents,  Nos.  4,  5,  &c.. 


Balance  on  hand  -  .  .  -       '    .       J58  0  0 


000  0  0 

000  0  0 

560  0  0 

70  0  0 

14  0  0 

504  0  0 

256  4  0 

1408 

0  0 

800  0  0 

160  0  0 

300  0  0 

laerk  e\   r\ 

vr  \f 
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For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  13th  of  May,  132d. 

[The  same  Signers. 

DECREE  No.  93. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

Art.  1.  The  executive  is  hereby  authorised,  subject  to  the  approval 
of  congress,  to  contract  with  private  individuals,  natives  or  fordgners, 
for  the  establishment  of  two  panoptic  prisons  in  the  state. 

Art.  2.  Said  prisons  shall  be  situated  in  the  department  of  Bexar, 
and  district  of  Parras. 

Art.  3.  The  cost  of  buildings,  master  tradesmen,  tools,  machines 
and  other  necessary  apparatus,  shall  be  at  the  expense  and  risk  of  the 
contractors,  as  well  as  the  support  and  clothing  of  the  delinquents 
placed  therein. 

Art.  4.  They  shall  furthermore  furnish  the  persons  introduced  who 
fulfil  their  term  of  sentence  with  thirty  dollars  as  means  and  sufficient 
and  necessary  tools  for  carrying  on  their  trade. 

Art.  5.  They  shall  also  supply  those  belonging  to  a  trade  that  re- 
quires two  or  more  workmen  with  a  loom  or  machine,  allowing  them 
hands,  also  delinquents,  to  assist  them  in  the  Iabor,and  the  contractor 
shall  appoint  such  person  as  deserves  his  confidence  as  master  of  these 
small  frames  or  looms. 

Art.  6.  Those  who  leave  the  prison  agreeably  to  the  provision  of 
the  two  foregoing  articles,  shall  establish  themselves  in  the  town  they 
select  previous  to  leaving,  under  immediate  inspection  of  the  local  au- 
thorities of  the  place  of  their  residence,  to  whom  the  contractor  shall 
give  seasonable  notice. 

Art.  7.  The  contractors  at  the  end  of  every  year  shall  publish 
a  manifest,  giving  a  detail  of  their  prison,  of  the  progress  of  the 
prisoners,  and  a  minute  account  of  the  expenses  and  product  of 
their  imdertaking,  and  the  latter  shall  be  subject  to  a  counter  exami- 
nation. 

Art.  8.  At  the  expiration  of  the  first  contract,  which  shall  be  stip- 
ulated for  five  years,  the  available  buildings  shall  remain  for  the 
benefit  of  the  state. 

Art.  9.  The  state  pledges  itself  to  the  contractors  to  destine  to  their 
establishments  one  half  of  all  the  prisoners  sentenced  to  fortresses  or 
public  works,  and  furthermore  all  vagrants  designated  in  article  122, 
of  Law  No.  37. 

Art.  10.  The  prisoners  shall  be  employed  by  the  contractor  in 
whatever  mechanical  trade  they  like,  endeavoring  not  to  shift  them 
from  one  trade  to  another  before  they  are  perfectly  taught  in  that 
wherein  they  were  first  placed. 

Art.  11.  The  product  of  the  labor  of  the  prisoners  shall  be  for  the 
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benefit  of  the  contractor  during  the  first  two  years  from  the  first  intro- 
duction of  prisoners  that  takes  place;  and  the  profits  of  the  last  three 
years  shall  be  divided  between  the  state  and  the  contractor. 

Art.  12.  The  conducting  of  the  prisoners  to  the  prison  shall  be 
defrayed  out  of  the  state  rents. 

Art.  13.  The  executive  in  presence  of  the  contractor  of  these 
establishments  shall  draw  articles,  regulating  the  contracts  as  he 
shall  deem  proper,  not  in  opposition  to  this  decree. 

Art,  14.  The  state  obligates  itself  punctually  to  fulfil  the  stipula- 
tions made  in  the  contracts,  provided  they  obtain  the  approval  of 
congress. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,on  the  13th  of  May,  1829. 

[The  same  Signers.] 

DECREE  No.  94. 

Tlie  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

Art.  1.  The  intervening  ofiicers,  whom,  by  virtue  of  article  1,  of 
the  general  tariff  of  maritime  custom  houses,  the  state  should  place 
in  the  ports  of  Galveston  and  Bahia  de  San  Bernardo,  shall  be  ap- 
pointed by  the  executive,  and  approved  by  congress,  without  which 
the  respective  commission  shall  not  be  granted  them  for  entering  on 
the  exercise  of  their  functions. 

Art.  2.  The  persons  appointed  to  said  stations  shall  present  their 
commissions  to  the  civil  authority  of  the  port,  for  which  they  are  cho- 
sen, and  before  the  same  shall  take  the  oath  prescribed  by  article  220  of 
the  constitution  of  the  state. 

Art.  3.  For  the  present  a  salary  of  five  hundred  dollars  per  an- 
num, shall  be  assigned  these  officers,  without  affecting  the  percentage 
received  by  the  clerks  or  receivers  of  the  respective  ports. 

Art.  4.  The  said  officers  shall  comply  as  prescribed  to  intervening 
officers  in  the  general  custom  house  tariff,  collecting  the  two  rials  ton- 
nage duty  pertaining  to  the  state,  giving  notice  to  the  executive  of  the 
product  thereof  every  month,  and  taking  charge  of  the  performance 
of  the  duties  with  regard  to  the  other  state  rents  in  the  port  of  their 
residence. 

Art.  5.  Should  the  present  clerks  of  the  ports  be  appointed  inter- 
vening officers,  they  shall  deliver  to  those  who  succeed  them  all  the 
chattels  in  their  possession,  adjusting  their  accounts  up  to  the  day  they 
make  the  delivery,  which  they  shall  remit  to  their  unmediate  superiors, 
accompanied  by  the  fimds  they  have  on  hand. 

Art.  6.  The  executive  shall  give  the  respective  orders  for  the  salary 
of  the  intervening  officers  to  be  paid  at  the  end  of  every  month's  ser- 
vice, dictating  such  measures  as  he  shall  deem  seasonable  for  the  exact 
fulfilment  of  this  decree. 
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For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  llie  city  of  Leona  Vicario,  on  the  13th  of  May,  1829. 

[The  same  Signers.] 


DECREE  No  95. 

The  Congress  of  the  state  of  Coabuila  and  Texas  has  thought  proper 
to  decree: 

Art.  1.  The  govenior  is  hereby  authorised  to  regulate  the  boun- 
daries with  the  adjoining  states. 

Art.  2.  The  governor  may  cede  any  portion  of  the  territory  of  the 
state,  and  admit  in  return  another  equal  portion  of  the  states  adjoin- 
ing, giving  notice  to  congress,  and  during  their  recess,  to  the  permanent 
deputation. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  the  city  of  Leona  Vicario,  on  the  15th  of  May,  1829. 

[The  same  Signers.] 


DECREE  No.  96. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

Art.  1.  Decree  No.  26  of  the  state  legislature,  is  hereby  declared 
without  value  or  force,  and  in  pursuance  thereof  permission  is  hereby 
granted  to  Juan  Antonio  Viesca  to  introduce  and  establish  in  the  state 
a  boring  machine  to  cause  water  to  flow  spontaneously  upon  the  sur- 
face. 

Art.  2.  The  establishment  of  said  machine  shall  not  be  effected  on 
a  person's  own  land  should  veins  of  water  of  the  appurtenance  of 
another  be  thereby  intersected,  nor  on  any  other  where  the  establish- 
ment results  to  the  injury  of  a  third  person;  and  should  the  person 
interested  be  the  cause,  he  shall  be  obligated  to  indemnify  the  party 
injured. 

Art.  4.  All  persons  are  hereby  prohibited  from  establishing  this 
kind  of  machines  for  the  term  of  four  years  from  the  publication  of 
this  law,  without  the  previous  consent  of  the  person  who  enjoys  the 
privilege. 

Art.  5.  Should  the  person  to  whom  the  privilege  is  granted  not 
have  introduced  and  established  the  said  machine  at  the  expiration  of 
one  year,  he  shall  forfeit  the  exclusive  privilege  herein  granted. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  the  city  of  Leona  Vicario,  on  the  27th  of  May,  1829. 

[The  same  Signers.] 
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DECREE  No.  97. 

The  Congress  of  the  slate  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

The  eighteen  months  deficiency  for  connpleting  twenty -five  years 
of  age,  on  the  part  of  Licentiate  Maria  Gorivar  is  hereby  dispensed 
with,  and  in  pursuance  thereof  he  is  hereby  declared  duly  qualified  to 
discharge  all  acts  wherein  the  aforementioned  age  is  required,  with  the 
exception  of  those  specified  in  articles  36,  146  and  200  of  the  consti- 
tution. 

For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  the  city  of  Leona  Vicario,  on  the  29th  of  May,  1829. 

[The  same  Signers.] 

DECREE  No.  98. 

Municipal  Ordinances  for  the  internal  administration  of  the  ayun- 
tamiento  of  Bexar. 


DECREE  No.  99. 
Municipal  Ordinances  of  the  ayuntamiento  of  Goliad. 

'  DECREE  No.  100. 

Municipal  Ordinances  of  the  ayuntamiento  of  Austin. 


DECREE  No.  101. 
Municipial  Ordinances  of  the  ayuntamiento  of  Rosas. 


DECREE  No.  102. 
Internal  regiilations  of  the  executive  department  of  the  state. 


DECREE  No.  103. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  taking  into  view 
the  popular  arrangement  the  constitution  contemplated  giving  to 
the  appointment  of  the  magistrates  of  the  tribunals  of  justice,  and 
that  the  extension  of  the  powers  of  the  executive  conferred  in  the 
eighth  of  his  attributes  might  comprise  the  substitutes  of  long  con- 
tinuance, should  they  be  appointed  by  him,  has  thought  proper  to 
decree  as  follows: 

Art.  1.  The  substitutes  of  ministers  of  the  tribunal  of  justice,  and 
attorney  general,  whose  continuance  in  office  does  not  exceed  ohk 
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year,  shall  be  appointed  by  the  executive  of  himself,  according  to 
article  69  of  the  law  regulating  the  administration  of  justice. 

Art.  2.  The  substitute  of  assessor  general  of  the  state  shall  also  be 
appointed  by  the  executive,  observing  the  provision  of  the  foregoing 
article. 

Art.  3.  Substitutes  whose  term  exceeds  one  year  shall  be  appoint- 
ed by  congress  on  nommation  of  three  by  the  executive,  who,  in  case 
of  recess,  shall  appoint  the  substitutes  comprised  in  the  preceding 
articles  until  congress  having  convened,  hears  the  nomination  and 
determines  the  appointment,  unless  in  case  of  sickness  on  the  part  of 
those  officers  comprised  in  this  decree,  whose  term  is  one  year,  and 
whom  the  executive  supposes  will  recover  in  one  or  two  months,  in 
which  case  he  shall  appoint  a  substitute  to  the  appomtment  made  by 
himself,  by  virtue  of  article  1. 

Art.  4.  The  substitutes  comprised  in  this  decree  shall  be  duly 
sworn  before  congress,  and  during  the  recess  thereof,  before  the  execu- 
tive. 

Art.  5.  Since  all  provisional  substitution  that  cannot  be  prolonged 
in  case  of  death,  except  inasmuch  as  circumstances  require,  shall  be 
comprised  in  the  foregoing  articles,  the  decree  No.  72,  is  hereby 
repealed. 

For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

^  Given  at  the  city  of  Leona  Vicario,  on  the  30th  of  May,  1829. 
JOSE  MANUEL  CARDENAS,  President. 
RAMON  GARCIA  ROJAS, />ep,  &r> 
JOSE  MARIA  ARAGON,  Dep.  Sec'y. 

DECREE  No.  104. 
Letter  of  procedure. 


decree;  No.  105. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  convened  in  extra- 
ordinary sessions,  has  thought  proper  to  decree  as  follows  : 

Art.  1.  Spaniards,  unmarried,  and  widowers  without  children, 
who  remain  in  the  state,  shall  exhibit  as  forced  loan  one  third  of  their 
capital;  those  married,  without  children,  and  widows  with  only  one 
child,  one  fifth:  and  those  of  both,  having  more  than  one  child,  one 
eighth. 

Art.  2.  The  capitals  of  Spaniards,  who,  under  any  pretext,  accom- 
panying the  invading  expedition,  or  reside  in  any  of  the  Spanish 
dominions,  shall  be  confiscated,  and  annexed  to  the  state  rents. 

Art.  3.  The  capital  of  the  Spaniards  who  are  now  in  a  friendly  or 
neutral  country,  whether  consisting  in  real  securities,  cash  or  goods, 
shall  be  sequestrated,  and  the  latter  sold  by  a  depository,  who  shall 
dbsiiver  the  proceeds  of  each  to  the  respective  agencies* 
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Art.  4.  Those  who  have  left  their  wives  and  children  in  the  re- 
public  shall  be  excepted  from  the  provision  of  the  two  foregoing 
articles,  and  be  considered  as  comprised  in  article  1st. 

Art.  5.  The  executive  shall  regulate  the  appointment  of  the  de- 
pository, and  the  manner  of  receiving  his  accounts. 

Art.  6.  Every  person,  who,  in  any  way  favors  any  concealment 
of  the  property  specified  in  this  decree,  shall  be  fined  in  the  amount 
of  the  value  concealed,  and  shall  furthermore  be  banished  ten  years 
from  the  state,  and  any  one  who  shall,  directly  or  indirectly,co-operate 
in  an  effective  manner  in  favor  of  the  Spanish  expedition,  shall  forfeit 
his  life;  for  inflicting  this  and  the  foregoing  penalties,  the  information 
of  the  fact,  and  previous  opinion  of  the  assessor  shall  suffice. 

Art.  7.  During  the  war,  fifteen  per  cent,  shall  be  deducted  from 
the  pay,  or  any  other  profit,  nor  more  than  one  hundred,  nor  less  than 
twenty-five  dollars  a  month,  recefived  by  all  public  officers  of  the 
state.  From  the  pay  of  those  who  receive  more,  twenty  per  cent, 
shall  be  deducted;  and  in  respect  to  those,  who  have  voluntarily 
offered  more  than  this  article  requires,  only  the  former  deduction  shall 
be  exacted. 

Art.  8.  During  the  Spanish  invasion,  the  executive  is  hereby  au- 
thorised to  exercise  the  following  powers — 

First. — To  assemble  and  place  under  arms  so  much  force  belong- 
ing to  the  civic  militia  of  the  state  as  can  be  paid  with  the  funds 
mentioned  in  the  foregoing  articles,  and  means  established  in  this  law. 

Second, — ^To  regulate  the  discipline  of  said  militia,  without  sub- 
jection to  the  code,  and  especially,  to  plan  the  subordination  thereof, 
and  dispose  of  the  force  as  circumstances  shall  render  most  proper. 

Third. — To  levy  by  assessment  in  the  whole  state  a  forced  loan  of 
twenty  thousand  dollars,  the  payment  whereof  shall  commence  iu 
one  year  from  the  evacuation  of  the  republic  by  the  invaders;  should 
it  not  be  possible  to  close  the  payments  after  the  expiration  of  this 
term,  an  interest  of  four  per  cent,  shall  be  assigned  those  who  furnish 
the  loan,  until  the  total  liquidation  of  the  capital. 

Fourth, — In  any  urgent  case,  should  it  be  difficult,  in  the  opinion 
of  the  executive,  for  the  permanent  deputation  to  convene,  he  may 
proceed  of  himself,  taking  such  measures  as  he  shall  deem  necessary 
for  the  safety  of  the  state,  giving  subsequent  notice  to  congress  of  his 
operations,  and  the  motives  thereof. 

Fi/fh, — To  include  in  the  twenty  thousand  dollars  loan  specified 
in  power  third  the  ecclesiastics  residing  in  the  state  with  the  concur- 
rence of  their  respective  bishops,  with  the  exception  of  the  patrimonial 
or  privileged  property  they  enjoy. 

AYar/A. — To  fulfil,  when  circumstances  imperatively  demand,  the 
laws  and  orders  of  the  national  authorities,  which  in  ordinary  cir- 
cumstances would  require  the  intervention  of  congress;  making 
suitable  provision  for  the  execution  thereof. 

Art.  9.  The  state  rents,  and  capital  specified  in  articles  1,  2  and 
3|  shall  be  liable  or  subject  to  the  payments  specified  in  power  third. 
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Art.  10.  The  tax  of  article  98  of  the  regulations  of  the  civic  mili- 
tia, shall  include  those  who,  past  fifty  years  of  age,  still  appear  of 
themselves. 

Art.  U.  Those  who,  on  account  of  being  engaged  in  their  own, 
or  the  concerns  of  others,  wish  to  be  exempted  from  the  service  to 
which  they  are  destined  by  power  first  of  article  8,  shall  exhibit  from 
ten  to  forty  dollars  at  once,  and  from  four  rials  to  two  dollars  per 
month  during  the  war;  the  exception  mentioned  in  this  article  shall 
continue  for  two  years;  and  both  this  and  the  impost  shall  be  at  the 
discretion  of  the  executive. 

Art.  12.  The  executive  shall  have  power  to  fill  vacancies  of  field 
officers  that  occur  in  the  civic  militia,  selecting  from  the  same  battalion, 
or  respective  squadron,  the  most  suitable  persons,  without  subjecting 
himself  to  the  rigid  scale  of  promotion,  having  power  to  select  from 
among  the  exempts  mentioned  in  article  10,  which  favor  shall  not 
include  the  officers. 

Art.  13.  This  decree  shall  be  observed  provisionally  so  long  as  the 
circumstances  continue  that  have  given  rise  thereto,  with  the  exception 
of  articles  2  and  6,  which  shall  still  remain  in  force. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
prmted,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  5th  of  September,  1829. 
JOSE  M    BALMASEDA,  President. 
IGNACIO  SENDEJAS,  Dep.  Sec'jf. 
VICENTE  VALDES,  Dep.  Sec'y. 


DECREE  No.  106. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  convened  in  extra- 
ordinary sessions,  has  thought  proper  to  decree  as  follows : 

Art.  1.  The  twenty  thousand  dollars  forced  loan,  specified  in 
power  third,  of  Decree  No.  105,  shall  be  destined  to  cover  that  of 
twenty-seven  thousand  assigned  to  this  state  by  the  general  con- 


Art.  2.  Those  who  furnish  the  loan,  both  in  applying  for  the 
respective  payment,  and  in  exacting  the  interest  that  belongs  to 
them,  shall  conform  to  the  provisisn  of  the  general  law  of  the  17th 
of  Au{  ust  last. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  10th  of  September, 
1829. 

[The  same  Signers.] 
Vol.  L— 72 
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DECREE  No.  107. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  convened  in  extra- 
ordinary sessions,  and  in  view  of  the  general  law  of  the  22d  of 
August  last,  decrees: 

Two  per  cent,  duty  of  consumption  shall  be  imposed  on  foreign 
goods  in  addition  to  the  three  per  cent,  already  established. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  10th  of  September, 
1829. 

[The  same  Signers.] 

DECREE  No.  108. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  convened  in  extra- 
ordinary session,  decree: 

Art.  1.  The  congress  of  the  state  hereby  declares  its  adoption  of 
the  plan  of  the  army  of  reserve,  proclaimed  in  Xalapa. 

Art.  2.  During  the  next  sessions  congress  shall  make  such  obser- 
vations as  occur  to  the  same,  relative  to  the  aforementioned  plan. 

Art.  3.  Should  any  citizen,  of  whatever  class,  excite  commotion, 
compromising  the  public  safety  under  pretence  of  joy  for  this  event, 
he  shall  on  sole  investigation  of  the  fact,  be  deemed  guilty  of  a 
capital  crime. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Giv^n  in  the  city  of  Leona  Vicario,  on  the  31st  of  December, 
1829. 

[The  same  Signers.] 

DECREE  No.  109. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  viewing  that  the 
circumstances  that  gave  rise  to  Decree  No.  105  of  the  5th  of  Sep- 
tember last,  have  now  disappeared  in  the  republic,  has  thought 
proper  to  decree  as  follows: 

Articles  4,  5,  7,  and  the  8th  in  the  first,  second,  fourth  and  sixth 
powers  thereof  of  the  aforementioned  decree,  are  hereby  repealed. 

For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 
Given  at  the  city  of  Leona  Vicario,  on  the  5th  of  January,  1830. 
JOSE  MARIA  BKlMhSEJ) A,  President 
ICNACIO  SENDIJAS,  Secretary. 
VICENTE  VALDES,  Secretary. 
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DECREE  No.  110. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  pursuant  to  their 
pronunciamiento  in  favor  of  the  plan  of  the  army  of  reserve, 
proclairaed  in  Xalapa,  and  sanctioned  in  Decree  No.  108,  agree- 
ably to  the  second  article  thereof,  has  thought  proper  to  decree: 

Abt.  1.  The  republic  being  afflicted  with  notorious  misfortune,  in 
consequence  of  abuse  committed  in  the  different  departments  of  its 
administration,  the  general  congress  is  hereby  requested  to  remove 
all  the  officers,  against  whom  the  public  opinion  has  been  clearly 
manifested. 

Art.  2.  The  general  congress  is  hereby  requested,  on  opening  its 
sessions,  to  propose  to  the  congress  of  the  state  such  measures  as  in 
its  opinion  may  contribute  to  remedy  the  evils  mentioned  in  the  pre- 
ceding article,  and  promote  the  public  welfare. 

Art.  3.  The  state  solemnly  promises  not  toco-operate  in  measures 
tending  to  party  revenge,  which  the  public  policy  and  convenience 
require  should  be  regarded  as  extinguished  and  forgotten. 

Art.  4.  In  pursuance  thereof,  the  state  declares  itself  protector  of 
the  army  of  reserve,  provided  said  army  punctually  fulfil  the  pro- 
mises and  guarantees  set  forth  in  the  plan  they  have  published  or 
proclaimed,  and  with  that  understanding  the  executive  of  the  state 
shall  furnish  said  army  with  such  aid  as  the  funds  of  the  public 
revenue  permit. 

Art.  5.  The  executive  shall  carry  on  his  usual  correspondence 
with  the  national  executive,  resident  in  the  capital  of  the  republic. 

Art.  6.  The  executive  shall  forward  this  decree,  accompanied 
by  his  respective  explanatory  despatch  to  the  said  national  execu- 
tive, to  the  generals  in  chief  of  the  army  of  reserve,  governors  of 
the  states,  generals,  commandants,  and  political  chiefs  of  the  terri- 
tories. 

For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  9th  of  January,  1830. 

[The  same  Signers.] 


DECREE.  No  HI. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  in  view  of  the 
ground  taken  by  the  second  alcalde  of  this  capital,  for  not  dischar- 
ging his  office,  viz:  that  he  considers  the  privilege  to  be  still  in 
force  granted  to  persons  newly  married  by  the  law,  last  clause 
under  the  first  head,  book  5th  of  the  Spanish  collection  of  statutes; 
and  considering  that  should  this  still  continue  in  force  as  a  conces- 
sion made  by  the  King  of  Spain  to  his  old  dominions,  it  would  di- 
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rectly  conflict  with  the  fonn  of  government  adopted  by  Mexico, 
decrees: 

Law  14th,  first  head,  book  5th  of  the  Castilian  collection,  in  the 
part  wherein  it  treats  of  municipal  offices  and  assessments  shall  be 
understood  as  repealed. 

For  its  fulfilment,  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  13th  of  January,  1830. 

[The  same  Signers.] 

DECREE  No.  112. 
The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

Joseph  M.  Bangs,  a  native  of  the  United  States  of  the  North,  is 
hereby  declared  a  citizen  of  Coahuila  and  Texas. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  the  city  of  Leona  Vicario,  on  the  15th  of  January,  1830. 

[The  same  Signers.] 

DECREE  No.  113. 
The  Congress  of  the  state  of  Coahuila  and  Texas,  in  iattention  to  the 
question  proposed  through  the  channel  of  the  executive  by  the 
Ayuntamiento  of  the  town  of  Candela  for  complying  with  decree 
No.  90,  has  thought  proper  to  decree  the  following  articles  in  ex- 
planation of  said  decree. 

Art.  1.  The  assessment  made  in  decree  No.  90,  shall  be  obligatory 
only  on  all  Coahuiltexians  over  eighteen  years  of  age. 

Art.  2.  Raw  rations  received  by  hired  servants  shall  not  be  com- 
puted in  the  assessment. 

Art.  3.  The  exception  made  by  article  16  only  means  that  sons 
eighteen  years  of  age,  attached  to  families,  and  not  included  in  the 
polls,  shall  not  be  taken  for  vagrjints,  but  the  heads  of  families  shall 
not  for  that  reason  omit  to  compute  them  in  the  estimate  they  make 
of  their  income. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  22d  of  January,  1830. 

[The  same  Signers.] 

DECREE  No.  114. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

That  the  order  of  the  9th  of  August,  1827,  being  repealed,  the 


Tit  I.]        Laws  and  Decrees  of  Coahuila  and  Texas.  557 

towns  of  San  Francisco  and  San  Miguel  de  Aguago,  proceed  to 
establish  their  ayuntamiento  in  the  town  which  the  executive  shall 
consider  most  suitable,  proceeding  with  his  report  to  trace  out  the 
limits  of  the  new  municipality,  giving  notice  thereof  to  congress  for 
their  information  and  approval. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  26th  of  January,  1830. 

[The  same  Signers.] 

DECREE  No.  115. 
Municipal  Ordinances  of  the  town  of  San  Juan  de  Allende. 


DECREE  No.  116. 
Municipal  Ordinances  of  the  town  of  San  Nicolas  de  Capellania. 


DECREE  No.  117. 
Municipal  Ordinances  of  the  town  of  Morelos. 


DECREE  No.  118. 

The  Congress  of  the  state  of  Coahuila  and  Texas,  in  view  of  the 
question  proposed  by  the  executive  on  the  4th  of  September  last; 
whether  the  substitutes  who  fill  the  offices  of  magistrates  and 
attorney  general  of  the  tribunal  of  justice  should  necessarily  possess 
the  qualifications  required  by  article  200  of  the  constitution  of  the 
state,  has  thought  proper  to  decree  as  follows: 

Art.  1.  Should  there  be  absolutely  no  counsellors  possessing  the 
qualifications  required  by  article  200  of  the  constitution,  persons  under 
twenty-five  years  of  age  who  are  counsellors,  shall  be  eligible  as 
substitutes  to  fill  up  the  offices  of  magistrates  and  attorney  general  of 
the  tribunal  of  justice. 

Art.  2.  If  there  should  be  no  counsellors  at  all,  said  provisional 
offices  may  be  filled  up  by  citizens  over  twenty-five  years  of  age, 
who,  in  the  opinion  of  the  congress  or  of  the  executive,  as  may  be 
the  case,  shall  have  the  necessary  instruction  to  serve  the  aforesaid 
offices,  with  the  previous  advice  of  the  council,  and  in  conformity,  as 
to  the  appointments,  to  the  Decree  No.  103. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  16th  of  February,  1830. 
RAFAEL  MANCHOLA,  President. 
VICENTE  VALDES,  Secretary. 
JOSE  M.  BALMASEDA,  Secretary. 


558  Laws  and  Decrees  qf  Coahuila  and  T^as.     [Book  V. 


DECREE  No.  119. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree: 

Abt.  I.  The  resignations  of  those  oflSces,  the  appointment  of  which 
belongs  to  the  congress  of  the  state,  shall  be  made  before  the  same 
through  the  executive. 

Abt.  2.  During  the  recess  of  congress  the  executive  is  authorised 
to  admit  such  resignations,  and  to  make  the  provisional  appointments, 
in  conformity  to  the  article  3,  of  Decree  No.  103. 

Cor  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  in  the  city  of  Leona  Vicario,  on  the  1 9th  of  February,  1830. 

[The  same  Signers.] 

DECREE  No.  120. 

The  Congress  of  the  state  of  Coahuila  and  Texas  has  thought  proper 
to  decree  : 

Art.  1.  In  the  statement  which,  by  the  article  43  of  the  law  No. 
17,  the  executive  is  to  give  every  month,  that  of  the  moneys  received 
and  paid  by  the  treasury  shall  be  included. 

Art.  2.  Both  statements  shall  be  made  according  to  the  annexed 
one,  so  that  the  respective  statements  which,  by  the  order  of  the  1st 
of  August  last  to  be  circulated,  may  be  inserted  in  the  Gazette. 

For  its  fulfilment  the  governor  of  the  state  shall  cause  it  to  be 
printed,  published  and  circulated. 

Given  at  the  city  of  Leona  Vicario,  on  the  19th  of  February,  1830. 

[The  same  Signers.] 
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TITLE  IL 
LAWS.  ORDERS  AND  CONTRACTS  FOR  AUSTIN'S  COLONY. 

Translation  of  the  Lawsj  Orders^  and  Contracts  on  colonisation^ 
from  Januarj/j  1«21,  up  to  1S29;  in  virtue  of  which,  Colonel 
Stephen  F.  •Austin  introduced  and  settled  foreign  emigrants  in 
Texas:  with  an  Explanatory  Introduction. 

INTRODUCTION. 
To  the  Settlers  in  what  is  called  **  jJustin^s  Colony y'^  in  Texas, 

In  order  that  the  settlers,  who  have  been  established  in  Texas, 
under  the  authority  granted  by  the  government,  to  Mr.  Stephen 
Fuller  Austin,  may  fully  understand  the  means  by  which  they 
obtained  admission,  and  procured  titles  for  land  in  this  country,  and 
the  nature  of  those  titles,  the  following  succinct  narrative  is  pre- 
sented to  them,  as  an  inlroduction  to  the  translations  of  the  several 
laws,  decrees  and  contracts  on  colonisation,  which  follow,  in  the 
regular  order  of  their  dates.  Manuscript  translations  of  these  docu- 
ments, have  heretofore  been  made  and  published,  so  far  as  it  was 
practicable  to  give  publicity  to  them  in  that  shape,  and  the  CMriginals^ 
have  always  been  open  to  the  inspection  of  any  one  who  called  at 
the  oflBce  for  that  purpose.  The  earliest,  and  only  opportunity 
which  has  ever  occurred,  of  publishing  them  in  print,  is  now  em- 
braced. 

The  idea  of  forming  a  settlement  of  North  Americans  in  the  wil- 
derness of  Texas,  originated  with  Mr.  Moses  Austin,  of  Missouri, 
and  after  the  conclusion  of  De  Onis's  treaty  in  1819,  efforts  were 
made  by  him  to  put  matters  in  train  for  an  application  to  the  Spanish 
government  in  Spain^  If  the  application  succeeded,  it  was  contem- 
plated to  remove  a  number  of  families  in  a  body,  through  Arkansas 
territory;  and  as  a  preparatory  step,  his  son,  Stephen  Fuller  Austin, 
was  sent  to  L#ong  Prairie,  on  Red  river,  with  some  hands,  &c.,  for 
the  purpose  of  opening  a  farm  near  the  boundary  line,  which  it  was 
thought  would  be  useful,  to  furnish  provisions,  and  afford  facilities 
to  emigrants;  and  a  resting  place,  until  soine  preparation  could  be 
made  in  the  wilderness  of  Texas.  It  was  thought  that  the  farm 
ooukl  be  advantageously  sold  aiterwards,or  continued  as  a  cotton  plan- 
tation, should  the  enterprise  totally  fail.  At  that  time,  there  were 
but  three  families  at  Long  Prairie,  and  Hempstead  cotmty  had  just 
begun  to  settle.    In  answer  to  the  inquiries  of  the  elder  Austin,  as  to 
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the  best  mode  of  laying  the  subject  before  the  Spanish  government, 
be  was  advised  to  apply  to  the  Spanish  authorities  of  New  Spain. 
He  accordingly  undertook  the  journey,  from  Missouri  to  the  capital 
of  the  province  of  Texas.  The  information  collected  by  the  younger 
Austin,  on  Red  river,  had  convinced  him  that  the  route  by  way  of 
Natchitoches,  or  by  water  from  New  Orleans,  was  much  preferable 
to  the  one  originally  contemplated  through  Arkansas  territory; 
which,  added  to  the  unhealthiness  of  the  situation  at  Long  Prairie, 
and  other  circumstances,  caused  an  abandonment  of  the  farming  pro- 
ject at  that  place;  and  he  met  his  father  at  Little  Rock  in  the  sum- 
mer of  1820.  It  was  there  arranged,  that  the  father  should  proceed 
to  the  capital  of  Texas,  and  the  son  to  New  Orleans;  the  former  to 
see  what  could  be  done  by  an  application  to  the  Spanish  authorities 
of  New  Spain ;  and  the  latter  to  make  some  preparatory  arrange- 
ments in  New  Orleans,  for  facilitating  the  transportation  of  families, 
furnishing  supplies,  &c.,  and  also,  to  be  ready  to  proceed  to  the 
Havana,  in  the  event  of  its  being  necessary  to  have  recourse  to  the 
government  in  Spain. 

The  elder  Austin  arrived  at  Bexar,  the  capital  of  Texas,  early  in 
December,  1820,  and,  on  presenting  himself  to  the  governor,  he 
received  a  peremptory  order  to  leave  that  capital  instantly,  and  the 
province,  as  soon  as  he  could  get  out  of  it.  This  order  was  issued 
m  consequence  of  the  general  regulations  then  existing,  prohibiting 
any  foreigner  from  entering  the  Spanish  territory,  witlK)ut  a  specific 
description  of  passport  There  was  no  remedy;  and  he  left  the 
governor's  house  to  prepare  for  his  departure.  In  crossing  the 
public  square,  he  accidentally  met  the  Baron  De  Bastrop,  with 
whom  he  had  a  slight  acquaintance,  in  the  United  States  many 
years  previous.  Mr.  Austin  became  a  Spanish  subject  in  Upper 
Louisiana,  in  1799,  and  De  Bastrop  went  to  the  governor  with  the 
documents  which  he  had  brought  with  him  to  prove  the  fact;  a 
second  interview  was  thus  obtained  with  the  governor,  and  after 
several  days  deliberation,  and  consultation  with  the  cubildo^  a 
memorial  was  presented  by  Mr.  Austin,  asking  for  permission  to 
settle  three  hundred  families  in  Texas ;  which  was  sent  on  to  the 
superior  government  of  the  eastern  internal  provinces,  strongly  re- 
commended by  the  local  authorities  of  this  province. 

He  left  Bexar  in  January  and  arrived  in  Missouri  in  the  spring, 
and  immediately  set  about  making  the  necessary  preparations  for  a 
removal  to  Texas,  as  soon  as  he  should  hear  of  the  success  of  his 
application.  His  preparations,  however,  were  greatly  retarded  by  ill 
health,  and  on  his  return  in  the  winter  through  Texas,  he  suffered 
greatly  from  exposure  to  bad  weather,  swinuning  and  railing  rivers 
and  creeks,  and  for  want  of  provisions;  for  at  that  time,  Texas  was 
an  entire  wilderness,  from  Bexar  to  the  Sabine.  Nacogdoches  and 
the  settlements  in  its  vicinity  had  been  totally  broken  up,  and  the  in- 
habitants driven  off*  by  the  expedition  that  was  sent  the  year  before 
by  the  Spanish  government  against  the  revolutionists  in  that  quarter. 
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He  reached  Natchitoches,  on  his  return,  much  afflicted  by  a  severe 
cold  that  had  settled  in  his  breast,  and  which  terminated  in  an  inflam- 
mation that  finally  ended  his  existence  in  Missouri,  a  few  days  after 
he  had  received  information  of  the  success  of  his  application.  He 
left  a  request  that  his  son  Stephen  should  prosecute  the  enterprise, 
which  he  had  thus  commenced,  of  forming  a  settlement  in  Texas. 

Mr.  Moses  A  ustin  was  a  native  of  Durham,in  the  state  of  Connecticut, 
and  much  distinguished  for  enterprise  and  perseverance.  At  the  age 
of  twenty  he  married  Miss  Maria  Brown,  in  Philadelphia,  and  soon 
after  established  a  commercial  house  in  Richmond,  Virginia,  in  part- 
nership with  his  brother  Stephen,  who  was  at  the  head  of  an  extensive 
importing  house  in  Philadelphia.  They  afterwards  purchased  the 
lead  mines,  called  Chissel's  mines,  on  New  river,  Wythe  county,  Vir- 
ginia, to  which  he  removed  and  established  a  regular  system  of  mining 
and  smelting  shot,  sheet  lead,  and  other  factories  of  lead,  for  which 
purpose,  miners  and  mechanics,  in  those  branches,  were  introduced 
from  England;  for,  at  that  time,  manufactories  of  this  description, 
were  in  their  infancy  in  the  United  States.  Revolutions,  incident  to 
extended  commercisd  business,  and  to  adventurous  enterprise,  brought 
on  a  reverse  in  both  the  Philadelphia  and  Virginia  houses,  and  Mr. 
Moses  Austin  having  received  flattering  accounts  of  the  lead  mines 
of  Upper  Louisiana,  (now  Missouri,)  he  determined  to  visit  that  dis- 
tant and  then  unknown  country.  Accordingly,  having  procured  the 
necessary  passports  from  the  Spanish  minister,  he  visited  upper 
Louisiana  in  1797,  and  procured  a  grant  from  the  governor  general. 
Baron  de  Caroodelet,  for  one  league  of  land,  including  the  Mine-a 
Burton^  forty  miles  west  of  St  Genivieve;  and  after  closing  all  his 
aflkirs  in  the  United  States,  he  removed  his  family  and  a  number  of 
others  from  Wythe  county,  by  a  new  and  almost  untried  route,  down 
the  Kanhaway  river,  to  his  new  grant,  in  1 799,  and  laid  a  foundation 
for  the  settlement  of  what  is  now  called  Washington  county  in  Mis- 
souri. The  family  of  his  nephew,  Elias  Bates,  was  the  first,  and  his 
own,  the  second,  that  ever  spent  a  winter  at  Mine-a-Burton,  now 
Potosi.  The  early  settlers  of  that  place  and  county,  will  bear  ample 
testimony,  as  to  his  enterprise,  public  spirit,  and  honorable -character; 
which  qualities,  in  fact,  brought  on  another  reverse  of  fortune,  and 
caused  him  to  turn,  with  unabated  ardor,  in  the  decline  of  life,  to  a 
new  and  hazardous  enterprise,  in  the  wilderness  of  Texas. — It  is 
hoped  the  reader  will  pardon  this  digression;  it  was  thought  due  to 
the  real  author  of  that  enterprise,  which  has  led  to  our  location  in 
this  country. 

The  memorial  of  Moses  Austin  was  granted  on  the  17th  of  January, 
1821,  by  the  supreme  government  of  the  eastern  internal  provinces 
of  New  Spain  at  Monterey.  It  gave  permission  to  said  Austin  to 
introduce  three  hundred  families  in  Texas.  A  special  commissioner 
was  despatched  by  the  governor  of  Texas,  in  conformity  with  the 
orders  of  the  commandant  general,  Don  Joaquin  de  Aredondo,  to  the 
United  States,  for  the  purpose  of  communicating  to  Mr.  Austin  the 
Vol.  I.— 73 
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result  of  his  application,  and  of  conducting  ihe  said  families,  in  a  legal 
manner,  into  the  conntry.  This  commissioner  was  Don  Erasmo 
Seguin,  a  very  respectable  citizen  of  Bexar.(l) 

S.  F.  Austin,  who  was  in  New  Orleans,  as  before  stated,  having 
received  information  of  the  arrival  of  the  commissioner,  Don  Erasmo 
Seguin,  at  Natchitoches,  proceeded  to  that  place,  and  there  heard  the 
death  of  his  father-  He  then  determined  to  accompany  the  said  com- 
missioner to  Bexar,  explore  the  country,  and  make  such  further 
arrangements  as  might  be  necessary  to  prosecute  the  enterprise.  He 
accordingly  started  from  Natchitoches  the  5th  July,  1821,  with  seven- 
teen companions,  in  company  with  said  commissioner,  and  some  other 
gentlemen  from  Bexar,  among  whom  was  Don  Juan  Martin  Berri- 
mendi,  also  a  respectable  citizen  of  that  place.  The  whole  company 
arrived  in  the  capital  of  Texas,  on  the  10th  of  August,  by  the  upper 
or  San  Antonio  road.  He  was  kindly  received  by  governor  Martinez, 
who  granted  him  a  general  permission  to  explore  the  coimtry  on  the 
Colorado  river,  sound  its  entrance,  harbor,  &c.,  and  select  such  a  situa- 
tion as  he  might  consider  the  most  advantageous  for  the  new  settle- 
ment.(2) 

The  governor  requested  Austin  verbally,  to  furnish  a  plan  for  the 
distribution  of  land  to  the  new  settlers;  he  accordingly  proposed  one, 
which,  in  his  opinion,  was  sufficiently  advantageous  to  the  settlers, 
and  at  the  same  time,  adapted  to  the  wilderness  state  of  the  country, 
which  required  a  compact  location,  to  ensure  safety  from  the  Indians. 
The  basis  established  in  the  plan  proposed,  was,  to  give  each  head  of 
a  family  and  each  single  man  over  age,  six  hundred  and  forty  acres, 
three  hundred  and  twenty  acres  in  addition  for  the  wife,  should  there 
be  one,  one  hundred  and  sixty  acres  in  addition  for  each  child,  and 
eighty  acres  in  addition  for  each  slave.  This  plan  was  presented  in 
writing,  and  Austin  received  authority  from  the  governor  to  promise 
that  quantity  to  the  settlers.  (3)  He  was  also  commissioned  by  the 
governor  to  take  charge  of  the  local  government  of  the  new  settle- 
ment, until  it  could  be  otherwise  organised.  (4) 

He  departed  from  Bexar  the  last  of  August,  and  from  La  Bahia, 
(now  Goliad,)  the  10th  of  September.  At  the  latter  place  he  procured 
a  guide  from  the  alcalde,  in  virtue  of  an  order  to  that  effect  from  the 
governor.  His  company  was  now  reduced  to  nine  men,  the  others 
having  returned  from  La  Bahia  to  the  United  states.  He  explored 
the  river  Guadalupe,  down  to  the  bay,  and  attempted  to  follow  round 
the  bay  shore  to  the  mouth  of  the  Colorado;  but  finding  that  the 

(1)  See  the  original  offiotnl  document,  from  governor  Antonio  Martines,  to  Moeet  Ant- 
tin,  dated  Bexar,  8th  Feb^  1821,  filed  in  the  archive*  of  the  colony,  and  recorded  od  page 
3d  of  the  register  and  herein  translated. 

(3)  See  the  original  dated  in  Bexar,  14th  August,  1821,  filed  and  recorded  on  page4Ui 
of  the  register,  and  herein  trnnslated. 

(S)  See  the  govemor*H  original  official  letter,  dated  19th  Angutt,  1821,  filed  and  reconM 
on  page  4th  of  the  register,  and  herein  translated. 

(4)  See  official  letter,  dated  24ih  August,  1821,  on  file,  and  recorded  on  page  4th  of 
the  register,  and  herein  translated. 
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guide  knew  nothing  of  the  route,  after  leaving  the  Ouadahipe,  and 
frequently  involved  the  company  in  difficulties  among  the  numerous 
tide  inlets;  he  dismissed  him,  and  bore  up  north  until  he  struck  the 
road  of  the  crossing  of  La  Baca,  and  explored  the  Colorado  and 
Brazos,  as  far  as  was  practicable,  and  sufficient  to  convince  him  of 
the  fertility  of  the  country  on  those  two  rivers;  and  its  elegibility  for 
the  new  settlement.  On  his  return  to  Louisiana,  he  published  in  the 
newspapers  a  notice  of  the  contemplated  new  settlement,  stating  the 
quantity  of  land  which  he  was  authorised  by  the  governor's  letter 
of  the  19th  of  August,  to  promise;  and  also  stating  that  each  settler 
must  pay  twelve  and  a  half  cents  per  acre — he,  Austin,  taking  upon 
himself  all  the  cost  of  surveying,  and  all  other  costs  and  fees  or  charges 
of  whatever  kind,  as  well  as  the  translating,  trouble  and  labor  of 
attending  to  the  business,  and  procuring  the  titles,  &c.  Said  sum  was 
to  be  paid  afterj  receipt  of  title,  in  instalments.  (5)  This  twelve  and 
a  half  cents  per  acre  was  also  designed  to  provide  for  the  defence  of 
the  new  settlement  against  the  hostile  Indians,  to  furnish  supplies  to 
aid  poor  emigrants,  and  to  defray  the  necessary  expenses  of  the  local 
government.  He  also  considered  that  he  was  justly  entitled  to  a 
remuneration  for  his  labor  and  expenses,  and  he  run  the  risk  of  saving 
something  for  himself  out  of  said  funds:  his  father  had  also  expended 
much  time  and  money  in  the  enterprise;  besides  the  fatigue,  priva- 
tions and  sufferings  of  such  a  journey,  as  that  from  Potosi,  in  Mis- 
souri, to  Bexar  and  back  again;  the  most  of  it  through  a  wilderness. 
It  was  evident  that  a  fund  was  necessary,  or  the  settlement  must  fail. 
A  moment's  reflection  showed  the  utter  impracticability  of  attempting 
to  raise  it  by  voluntary  contribution  or  subscription  amongst  the 
settlers,  and  the  plan  of  a  tax  on  each  settler  would  have  been 
kindling  a  volcano  under  the  cradle  of  the  enterprise.  There  was, 
in  fact,  no  other  safe  mode  but  to  make  it  a  matter  of  voluntary  con- 
tract, formed  and  entered  into,  by  and  between  Austin  on  the  one 
part,  and  the  settlers  on  the  other;  and  in  order  to  give  due  notice  of 
said  contract,  to  all  concerned,  it  was  published  in  the  newspapers, 
so  that  each  might  know,  before  he  started  from  his  former  residence, 
,  to  emigrate,  on  what  terms  he  would  be  received;  and  the  act  of 
applying  for  admission,  as  one  of  the  300  settlers,  was  an  acceptance 
by  the  applicant,  of  the  terms  offered,  and  a  ratification  on  his  part, 
of  said  contract,  whether  he  specially  signed  a  bond  to  that  effect  or 
not.  Austin  consulted  the  governor  of  Texas  on  this  subject;  and 
after  explaining  its  nature  and  objects,  he  asked  the  opinion  of  the 
governor,  as  to  whether  the  government  would  be  likely  to  interfere 
with  such  an  arrangement,  between  him  and  the  settlers.  The 
governor  observed,  that  the  government  would  expect  a  strict  com- 
pliance, as  to  the  number  and  description  of  settlers,  but  he  could  see 

(5)  Sec  Lnoifliana  Advertiser,  and  olhor  papers  of  that  Btate,  and  Mississippi,  between 
the  1st  of  October  and  the  last  of  December,  1821,  and  also,  see  the  orif^inal  permits, 
given  by  Austin  to  the  first  settlers,  some  of  whom  probably  still  retain  them. 
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no  reason  why  it  should  interfere  with  any  private  arraDgement, 
legally  and  fairly  made  with  them,  of  the  kind  indicated.  The  case 
was  supposed  that  should  900  families  apply  for  admission,  only  300 
of  them  could  be  received,  and  he  should  therefore  say  to  them,  those 
who  pay  me  a  certain  sum  will  be  admitted.  The  opinion  was  ex- 
pressed (hat  if  no  fraud,  or  deceptive  allurements  were  held  out,  to 
mislead,  even  such  an  arrangement  as  that,  freely  and  voluntarily 
made,  and  understood  by  all  parties,  would  not  be  interfered  with  by 
the  government;  he  observed,  however,  that  it  was  merely  a  matter 
of  opinion  with  him,  as  he  could  not  say  what  the  superior  govern- 
ment might  do  in  such  cases.  Under  this  view  of  the  matter,  and  for 
the  objects  of  general  utility,  before  explained,  Austin  adopted  the 
plan  he  did,  in  regard  to  the  twelve  and  a  half  cents  per  acre.  This 
explanation  is  given,  because  this  subject  belongs  properly  to  the 
history  of  the  land  titles;  and  it  is  one  about  which  there  has  been 
some  erroneous  impressions.  It  is  very  evident  that  mere-speculation 
was  not  the  object,  as  some  have  stated,  for  but  little  would  have 
been  left,  at  best,  after  paying  the  expense  of  surveying,  the  office 
fees,  the  commissioner's  fees,  the  stamp  paper,  and  defraying  the 
other  necessary  expenses;  the  object,  therefore,  must  have  been  the 
general  good  of  all,  and  not  the  private  speculation  of  one  individual. 
In  December,  1821,  Austin  arrived  on  the  river  Brazos,  at  the  La 
Bahia  road  with  the  first  emigrants,  and  the  new  settlement  was 
commenced  in  the  midst  of  an  entire  wilderness.  Without  entering 
into  a  detailed  history  of  the  settlement,  and  noticing  all  the  difficulties, 
privations  and  dangers  that  were  surmounted  by  the  first  emigrants, 
it  is  sufficient  to  say,  that  such  a  detail  would  present  examples  of 
inflexible  perseverance  and  fortitude,  on  the  part  of  those  settlers, 
which  have  been  seldom  equalled,  in  any  country  or  in  any  enter- 
prise. (6) 

^6)  Arrangfements  were  made  by  Austin  tn  November,  1821,  to  send  oat  emigrantfl 
and  supplies  of  seed  corn,  provisions,  tools,  &c.  by  sea,  from  New  Orleans,  much  money 
was  spent,  and  one  vessel,  the  schoonor  Lively,  was  lo^t,  without  any  avail  or  benc6t  what- 
ever, to  the  settlement;  for,  owing  to  the  inaccuracy  of  the  charts,  or  some  other  cause, 
those  who  commanded  the  first  vessels,  did  not  find  the  appointed  place  of  rendezvous,  the 
mouth  of  the  Colorado.  One  cargo  which  reached  that  place  was  destroyed  by  the  Ka- 
rankaways,  in  the  fall  of  1822,  soon  af\er  it  was  landed,  and  four  men  were  massacred. 
These  disappointments  compelled  the  emigrants  to  pack  seed  corn  from  Sabine  or  Bexar, 
and  it  was  very  scarce  at  the  latter  place.  They  were  totally  destitute  of  bread  and  salt; 
coffee,  su^ar,  ^c.  were  remembered  and  hoped  for,  at  some  future  day.  There  was  no 
other  dependence  for  subsistence,  but  the  wild  game,  such  as  buffalo,  bear,  deer,  turkeys, 
and  wild  honen  (mustangs).  The  Indians  rendered  it  quite  dangerous,  ranging  the  coun- 
try, to  hunt  buffalo;  bears  were  very  poor  and  scarce,  owing  to  a  failure  in  the  mast,  and 
jpoor  venison,  it  is  well  known,  is  the  {Morest  and  least  nutricious  of  all  the  meat  kind. 
MVBtang  horses^  however,  were  fat,  and  very  abundant,  and  it  is  estimated  that  100  of  them 
were  eaten,  the  first  two  years.  The  Karankaway  Indians,  were  very  hostile  on  the  coast; 
the  Wacos  and  Tanwakanies  were  equally  so  in  the  interior,  and  committed  constant  dep. 
rcdations.  Parties  of  Takaways,  Lepans,  Bccdies,  &c.  were  intermingled  with  the  scU 
tiers;  they  were  beggarly  and  insolent,  and  only  restrained  the  first  two  years,  by  preiients, 
forbearance  and  policy;  there  was  not  force  sufficient  to  awe  them.  One  imprudent  plep 
with  these  Indians,  would  have  destroyed  the  settlement;  and  the  settlers  deserve  as  murh 
credit  for  their  forbearance,  during  the  years  '22  and  '23,  as  for  their  fortitude.    In  'Stt, 
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In  March,  Austin  proceeded  to  Bexar,  to  make  his  report  to  the 
governor,  where  he  was  informed  for  the  first  time,  that  it  would  be 
necessary  for  him  to  proceed  immediately  to  the  city  of  Mexico,  in 
order  to  procure  from  the  Mexican  congress,  then  in  session,  a  con- 
firmation of  the  permission  to  Moses  Austin,  and  receive  special  in- 
structions, as  to  the  distribution  of  land,  the  issuing  of  titles,  &c. 

It  should  have  been  stated  before,  that  Austin  received  the  first 
positive  information  of  the  revolution,  and  plan  of  Iguala,  of  the  24th 
February,  1821;  and  of  the  complete  independence  of  Mexico,  on 
his  arrival  at  Bexar,  in  August  of  that  year;  so  that  the  oflScial  acts 
of  governor  Martinez,  relative  to  the  new  settlement,  dated  in  August, 
1881,  were  from  a  governor  of  the  independent  Mexican  nation,  and 
not  from  a  Spanish  governor.  For  this  reason,  the  intimation  as  to 
the  trip  to  Mexico,  was  totally  unexpected,  and  very  embarrassing; 
for  not  calculating  on  any  thing  of  the  kind,  he  had  not  made  the 
necessary  preparations  for  such  a  journey.  There  was  no  time  for 
hesitation;  arrangements  were  made  for  Mr.  Josiah  H.  Bell  to  take 
charge  of  the  new  settlement,  and  Austin  departed  for  Mexico,  a 
journey  of  1200  miles  hy  land. 

The  Mexican  nation  had  just  sprung  into  existence.  The  galHng 
chains  of  Spanish  despotism  had  been  gloriously  thrown  off,  but  the 
necessary  restraint  of  law,  system,  and  local  police,  had  not  yet  been 
suflBcienlly  established;  much  disorder  prevailed  in  consequence,  in 
many  parts  of  the  country;  and  the  roads  were  infested  in  many  pla- 
ces, with  deserters,  and  the  lawless  bands  of  robbers.  Austin,  how- 
ever, arrived  in  the  great  capital  of  this  nation,  on  the  29th  of  April, 
1822,  without  any  other  accident  than  being  overhauled,  and  partially 
robbed  by  a  war  party  of  54  Camanches,  on  the  river  Nueces,  about 
one  hundred  miles  beyond  Bexar.  From  Monterrey  he  had  one  com- 
panion, Lorenzo  Christie,  who  had  been  a  captain,  in  general  Mina's 
expedition.  They  both  disguised  themselves,  in  ragged  clothes,  with 
blankets,  &c,  in  the  same  style,  as  to  pass  for  very  poor  men,  who  were 
going  to  Mexico,  to  petition  for  compensation  for  services,  in  the  re- 
volution. Their  passports  explained  to  the  several  authorities,  as  they 
passed,  who  they  were,  and  many  friendly  cautions  were  given  as  to 
the  robbers. 

The  national  congress  had  been  in  session  since  the  24th  of  Febru- 
ary of  that  year.  The  form  of  government,  as  then  established,  w^s 
a  limited  monarchy,  in  conformity  with  the  plan  of  Iguala,  and  treaty 
of  Cordova,  and  the  Spanish  constitution  was  provisionally  adopted. 
The  executive  department  was  administered  by  a  regency,  of  which, 
the  generahssimo,  Don  Augustin  Iturbide,  was  president.     The  state 

tlie  force  of  the  tettlement  justified  a  change  of  policy,  and  a  party  of  Tankaways  were 
tied  and  whipped,  in  presence  of  their  chiefa,  for  horse  stealinflr.  Long  details  cannot  now 
be  given,  and  this  note  is  inserted  nnerely  to  give  a  general  idea,  of  what  nnnst  have  been 
the  difBcuUies,  privations  and  dangers,  which  bad  to  be  borne  and  overcome,  daring  the 
first  years  of  the  settlement 
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of  political  affairs  in  the  capital,  at  this  time,  was  very  unsettled.  Ge- 
nerals Victoria  and  Bravo,  and  several  other  republican  leaders  of 
rank,  who  had  been  imprisoned  by  Ilurbide  in  November,  for  oppos- 
ing his  ambitious  designs,  had  escaped  from  confinement,  not  long  be- 
fore; serious  dissentions  iiad  already  arisen  between  the  generalissimo 
and  congress;  the  regency  were  divided,  and  in  discord  among  them- 
selves; Yanez,  one  of  its  principal  and  most  liberal  members,  having 
had  a  personal  dispute  of  great  warmth  with  Iturbide,  during  one  of 
the  sittings,  in  which  the  terms  **  traitor,"  "  usurper,"  &c.,  were  mu- 
tually passed;  the  friends  of  liberty  were  greatly  alarmed  at  the  ascen- 
dency which  the  generalissimo  had  acquired  over  the  military,  and 
lower  class  of  the  populace;  and  every  thing  indicated  an  approach- 
ing crisis.  Accordingly  on  the  night  of  the  18th  of  May,  the  soldiery  and 
populace,  headed  by  sergeants  and  corporals,  proclaimed  Iturbide  em- 
peror. It  was  a  night  of  violence,  confusion  and  uproar.  The  700  bells 
of  the  city,  pealing  from  the  steeples  of  monasteries,  convents  and 
churches;  the  firing  of  cannon  and  musketry  from  the  different  barracks; 
and  the  shouts  of  the  populaco  in  the  streets,  proclaimed  to  the  tnie 
friendsof  freedom,that  a  fewcommon  soldiers,  in  union  withja  city  mob, 
had  taken  it  upon  themselves  to  decide  the  destiny  of  Mexico,  and  to 
utter  the  voice  of  the  nation.  The  session  of  congress  on  the  19th  was 
held,  surrounded  with  bayonets,  and  the  man  who  was  thus  proclaim- 
ed by  a  rabble,  amidst  darkness  and  tumult,  was  declared  by  a  decree 
of  the  majority  of  that  body,  to  be  emperor  of  Mexico. 

In  such  a  state- of  political  affairs,  all  that  a  person  could  do,  who 
had  business  to  transact  with  government,  was  to  form  acquaintances, 
try  to  secure  friends,  and  wait  for  a  favorable  opportunity.  Austin 
adopted  this  course,  and  devoted  the  principal  part  of  his  time  to 
studying  the  Spanish  language;  for  when  he  arrived  at  Mexico,  he 
labored  under  the  disadvantages  of  being  a  foreigner,  a  total  stranger, 
and  ignorant  of  the  language  of  the  country,  except  what  little  he  had 
acquired  in  his  first  trip  to  Bexar,  and  on  his  journey  to  the  capital. 

On  examination  into  the  state  of  this  colonisation  business,  he  found 
that  the  regency  had  decided,  that  the  governor  of  Texas,  Martinez, 
was  not  sufficiently  authorised  to  stipulate  what  quantity  of  land  the 
new  settlers  were  to  get,  as  he  did,  by  his  letter  to  Austin,  of  19th 
August,  .1821,  and  that  this  point  must  be  settled  by  a  law  of  congress: 
for  which  purpose  all  the  documents  relative  to  said  new  settlement, 
were  transmitted  by  the  regency  to  congress.  This  at  once  explained 
the  reason,  why  governor  Martinez  urged  Austin  to  go  to  Mexico,  for 
he  was  doubtless  well  aware,  that  in  the  then  existing  state  of  poli- 
tical affairs,  nothing  would  be  done  in  the  business  unless  some  one 
was  present  to  attend  to  it. 

Austin  endeavored  to  procure  the  despatch  of  his  business  by  means 
of  a  special  law,  but  found  it  to  be  impracticable,  owing  to  several 
petitions  having  been  presented  for  colonies,  which  gave  rise  to  an 
idea  among  the  members,  that  a  general  colonisation  law  ought  to  be 
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passed,  and  that  all  should  be  placed  on  the  same  footing;  (7)  nothings 
therefore,  could  be  done,  until  such  a  general  law  was  enacted.  A 
standing  committee  on  colonisation  had  been  appointed,  previous  to 
his  arrival  in  the  city,  to  which  his  business  was  referred.  This  com- 
mittee made  some  progress  towards  settling  the  basis  of  a  law;  but  the 
coronation  on  the  21st  July,  the  dissensions  between  the  emperor  and 
congress,  the  general  alarm  amongst  the  liberal  members,  at  the  strides 
of  the  former  towardsabsolnte  power;  the  events  which  grew  out  of  the 
violent  proceedings  of  the  26th  August,  when  fourteen  of  the  princi- 
pal members  of  congress  were  seized  in  their  beds  and  imprisoned; 
added  to  the  necessary  attention  to  the  revenue,  and  financial  depart- 
ments, and  to  national  affairs  generally,  precluded  any  advancement 
in  a  matter  which  was  considered  to  be  so  comparatively  unimport- 
ant, as  a  new  settlement  amongst  barbarous  savages,  1200  miles 
distant,  in  the  wilderness  of  Texas.  Notwithstanding  the  many  em- 
barrassments, however,  which  retarded  the  business,  the  committee  on 
colonisation  reported  a  general  colonisation  law;  the  discussion  of 
which  had  proceeded,in  detail,  to  within  three  articles  of  the  end, 
when,  on  the  31st  of  October,  the  congress  was  turned  out  of  doors  by 
^n  armed  force,  acting  under  a  decree  of  the  emperor,  which  declared 
that  congress  was  dissolved,  and  vesting  the  legislative  power  of  the 
nation  in  a  Junta  Instiiuyente,  whose  members  were  all  nominated 
by  himself.  This  event,  of  course,  threw  back  the  colonisation  law 
to  its  first  stage;  all  had  to  be  begun  de  novo;  a  new  colonisation 
committee  was  appointed,  a  new  law  was  reported,  though  not  diflfer- 
ing  much  from  the  former,  which  finally  passed,  and  was  approved 
by  the  emperor,  and  promulgated  on  the  4th  of  January,  1823. 

Thus,  eight  months  after  his  arrival  in  the  capital,  Austin  had  the 
satisfaction  of  finding  himself  advanced  one  step;  a  colonisation  law 
was  enacted  and  promulgated.  The  next  step  was  to  procure  the 
despatch  of  his  business  from  the  executive,  a  task  which  at  first  pro- 
mised to  be  almost  as  difficult  to  accomplish  as  the  other  had  been, 
owing  to  the  excitement  which  was  daily  becoming  more  open  and 
manifest,  against  the  arbitrary  porceedings  of  the  emperor,  which 
portended  another  revolution,  and  of  course,  a  further  suspension  of 
all  business  of  an  individual  nature.  Fortunately,  however,  the  min- 
ister of  exterior  and  interior  relations,  Don  Jose  Manuel  Herrera,and 
tiie  sub-minister  of  the  same  department,  Don  Andres  Quintana,  were 
both  men  of  liberal  and  enlightened  principles,  and,  so  far  as  the  then 
existing  state  of  politics  would  permit,  they  were  favorable  to  the 
emigration  of  foreigners.  The  despatch  of  individual  affairs  apper- 
taining to  the  interior,  or  home  department,  was  principally  confided 
to  the  sub-minister,  Quintana.  The  captain  general  of  the  internal 
provinces,  Don  Anastacio  Bustamente,  (now  vice  president  of  the  na- 

(7)  AiDonff  the  petitioni  on  colonisation  that  were  presented  at  this  time,  was  one  b^ 
Gen.  James  Wilkinson,  and  another  from  the  Nashville  company.  Ten.  This  latter  peti- 
tion  was  not  finally  despatched,  until  18:25,  under  the  state  government  ofCoahuila  and 
Texas;  all  the  others  failed. 


568  Laws^  Orders  and  Contracts  [Book.  V. 

tion,)  within  whose  command  Texas  was  included,  also  took  a  very 
liberal  and  enlighteiied  view  of  the  advantages  which  would  result 
to  the  nation,  from  sellling  the  wilderness  of  Texas,  to  which  he  was 
very  favorably  inclined:  also,  a  number  of  the  members  of  the  Junta 
Institvyentey  and  of  the  council  of  state,  were  favorably  disposed 
towards  the  enterprise;  added  to  all  which,  the  claims  of  Austin,  on 
the  attention  and  justice  of  government,  were  strong  and  incontrover- 
tible. He  came  into  Texas  with  the  emigrant  settlers,  in  virtue  of  a 
permission,  legally  granted  to  his  father,  by  the  competent  Spanish 
authorities,  previous  to  the  change  of  government;  he  was  also  offi- 
cially conducted  into  the  country,  by  a  commissioner,  expressly  ap- 
pointed by  the  governor  of  Texas,  for  that  purpose;  and  on  his  arrival 
at  the  capital  of  that  province,  he  was  officially  received,  and  recog- 
nised by  governor  Antonia  Martinez,  after  the  change  of  government; 
and  officially  authorised  by  that  functionary  of  the  independent  Mex- 
ican nation,  to  proceed  with  the  settlement;  the  amount  of  land  to 
be  distributed  to  each  settler  was  stipulated;  and  he,  (Austin,)  was 
appointed  to  administer,  provisionally,  the  local  government  of  the 
new  settlement.  He  had  also  been  detained  nearly  a  year  in  Mexico, 
on  this  business.  These  circumstances  enabled  him  to  bring  the  mat- 
ter before  the  council  of  state,  in  a  shape  which  procured  its  speedy 
and  favorable  despatch,  by  that  body,  who  reported  their  opinion 
relative  to  it,  on  the  14th  of  January;  and  on  the  18th  of  February, 
1823,  the  minister  Andres  Quintana,  issued  the  emperor's  final  decree 
on  the  subject.  This  decree  was  conformable,  in  general,  to  the  ad- 
vice given  to  the  emperor,  by  the  council,  in  their  report,  though  not 
exactly,  in  every  particular.  (8) 

The  great  object  which  took  Austin  to  Mexico  being  accomplished, 
he  made  preparation  to  depart  immediately  for  Texas,  and  intended 
to  have  started  on  the  23d  of  February,  but,  previous  to  that  day  in- 
formation reached  the  city,  relative  to  the  progress  of  the  revolution 
against  the  emperor  which  convinced  all  reflecting  men,  that  a  great 
political  change  of  some  kind  was  near  at  hand. 

On  the  9d  December,  Gen.  Santa  Anna,  who  commanded  at  Vera 
Cruz,  raised  the  standard  of  opposition  to  the  arbitrary  proceedings 
of  Iturbide,  and  on  the  6th,  in  union  with  the  civil  authorities  of  that 
city,  he  published  a  ^^plan;^^  the  basis  of  which  was  the  re-union  of 
the  same  congress,  whose  members  had  been  dispersed  by  the  arbitrary 
order  of  the  emperor,  on  the  31st  October;  and  that  its  deliberations 
should  be  free  from  military  restraint.  General  Victoria  suddenly 
appeared  from  the  retreat  where  he  had  remained  concealed,  since 
his  flight  from  Mexico,  in  February,  1822,  and  joined  the  congress 
party.  A  severe,  thpugh  not  decisive  battle,  was  fought  at  Xalapa, 
on  the  21st  of  December,  between  Santa  Anna  and  the  imperial  troops, 
in  which  the  former  failed  to  get  possession  of  that  town.    General 

(8)  See  the  report  of  the  imperial  coancil,  and  the  decree  of  the  emperor,  on  file  in  the 
archives,  and  recorded  on  pages  7,  8,  9,  of  the  regbter;  the  decree  onl/  b  translated. 
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Guerrero  and  Bravo  also  retired  suddenly  from  the  capital,  and  took 
the  field  in  favor  of  congress,  at  the  head  of  the  guerillas,  in  Oaxaca, 
and  towards  Acapulco;  and  on  the  2d  of  February,  the  army  that 
was  besieging  Santa  Anna  in  Vera  Cruz,  under  the  command  of 
Gen.  Echavarri,  revolted  in  a  body  from  the  emperor,  and  forming  a 
junction  with  the  besieged,  declared  in  favor  of  congress,  and  publish- 
ed another  plan,  similar  to  that  of  Santa  Anna's,  called  the  Plan  of 
Casa  Mala.  These  events  gave  great  impulse  to  the  revolution, 
which  spread  through  the  provinces  of  Vera  Cruz,  Pueblg.,  Oaxaca, 
and  parts  of  Mexico.  Vivanco,  the  captain  general  of  P.uebla,  declar- 
ed in  favor  of  congress;  and  owing  to  his  popularity  with  the  soldiers, 
was  appointed  commander-in-chief  of  the  "liberating  army/'  All 
the  other  parts  of  the  nation,  however,  had  thus  far  appeared  to  re- 
main quiet,  and  in  favor  of  the  emperor:  though  a  general  anxiety, 
suspense  and  excitement,  had  prevailed  since  Santa  Anna's  defection; 
which  was  daily  becoming  more  intense,  and  tending  towards  a  deci- 
sive crisis.  On  the  1 9th  February,  the  minister,  Jose  Manual  Herrera, 
secretly  fled  from  the  capital,  and  concealed  himself  so  effectually, 
that  he  was  supposed  to  be  dead  for  two  years  afterward^  And  on 
the  20th  and  21st,  information  was  circulated  in  the  city,  of  the  gen- 
eral defection  from  the  emperor,  of  those  parts  of  the  natiopj  which 
had  heretofore  remained  passive;  and  Ilurbide  began  to  be  publicly 
spoken  of  as  a  usurper;  and  some  were  of  opinion  that  all  his  acts 
would  be  annulled  by  congress.  This  would  have  thrown  Austin 
back  to  where  he  started  the  year  before;  and  it  was  therefore  too 
important  a  matter  to  be  left  unattended  to.  He  consulted  several 
lawyers  and  other  persons  of  information  on  the  subject:  some  gave 
the  opinion  that  all  acts  of  the  government  defaclOy  of  such  an  indi- 
vidual nature  as  this,  where  the  rights  and  interests  of  individuals 
alone  were  concerned,  without  being  in  any  way  connected  with  the 
general  politics  of  tlie  government  or  nation,  would  be  good;  and 
others  thought  that  it  would  be  safer  to  obtain  the  sanction  of  congress. 
It  was  sufficient  for  Austin,  that  any  doubt  appeared  to  exbt;  and 
he  determined  to  suspend  his  journey  to  Texas,  and  wait  the  meeting 
of  congress,  which  it  was  now  evident,  must  soon  take  place. 

Early  in  February,  the  emperor  marched  out  of  the  city  in  per- 
son, at  the  head  of  all  the  troops  he  could  collect,  and  occupied  a 
station  at  the  village  of  Istapaluca,  five  leagues  on  the  road  to 
Puebla.  Finding,  however,  that  he  could  not  rely  upon  his  troops, 
and  that  the  opposing  force,  which  was  approaching  on  the  Puebla 
road,  under  Vivanco,  greatly  exceeded  his,  and  was  daily  augment- 
ing by  desertions  from  his  own  army;  he  consented  to  a  cessation  of 
hostilities,  and  commissioners  were  appointed  on  both  sides,  to  treat. 
The  said  commissioners  met  in  the  village  of  Mexicansingo,  a  few 
leagues  out  of  the  capital,  and  agreed  in  substance:  that  the  em- 
peror should  retire  to  Tacubaya,  three  leagues  from  the  city;  that 
congress  should  convene,  as  soon  as  its  dispersed  members  could  be 
collected;  and  that  all  parties  should  unconditionally  submit  to 
Vol.  L— 74 
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whatever  congress  might  dictate ;  neither  to  have  any  troops  in  the 
city,  and  the  necessary  guards  to  keep  order,  were  to  be  placed 
under  the  direction  of  the  local  civil  authority,  until  congress  met 
Both  parties  complied  with  this  treaty.  Congress  convened,  and  on 
the  2f)th  of  March  decided:  1st.  That  the  sovereign  constituent  con- 
gress of  the  Mexican  nation  was  in  legal  session,  there  being  one 
hundred  and  three  members  present,  which  was  a  majority  of  the 
whole  number,  and  that  its  deliberations  were  entirely  free  from  all 
military,  or  other  forcible  restraint.  2d.  That  the  executive  power 
of  Mexico,  which  had  existed  since  the  19th  of  May,  1822,  up  to 
that  time,  had  ceased.  3d.  That  this  decree  should  be  communi- 
cated to  the  supreme  executive  power,  which  would  be  established 
by  congress,  for  its  publication,  &c.  On  the  31st,  congress  decreed 
that  the  executive  authority  of  the  Mexican  nation  should  be  pro- 
visionally deposited  in  a  body,  who  should  be  styled,  the  Supreme 
Executive  Powers  and  be  composed  of  three  individuals,  &c  On 
the  same  day,  the  three  persons  who  were  to  compose  the  executive, 
were  elected  by  congress,  viz. :  Nicholas  Bravo,  Guadalupe  Victoria, 
and  Pedro  Celestino  Negrettee ;  and  Jose  Mariano  Michelena,  and 
Miguel  Dominguez  were  elected  supernumeraries,  to  fill  the  places 
of  any  of  the  others  who  might  be  absent,  until  their  arrival.  (9) 
An  entirely  new  organisation  of  the  different  braiKhes  of  the  govem- 
ment  now  took  place.  On  the  8th  of  April,  congress  decreed  that 
the  coronation  of  Don  Augustin  de  Iturbide,  was  an  act  of  violence 
and  force,  and  was  null;  and  consequently,  that  the  resignation  of 
the  crown  tendered  by  him,  on  the  19th  of  March,  could  not  be  con- 
sidered by  congress,  and  that  the  hereditary  succession,  and  all  titles 
emanating  from  said  coronation,  were  null ;  and  all  the  acts  of  the 
last  government,  from  the  19th  May,  1822,  to  the  29th  May,  1823, 
were  illegal,  and  subject  to  be  revised,  confirmed,  or  revoked  by  the 
government  now  established ;  and  finally,  said  decree  banished  Itur- 
bide from  the  Mexican  territory  forever ;  but  assigned  him  ^25,000 
annually,  (provided  he  resided  in  some  part  of  Italy,)  and  fixed  a 
pension  of  08,000  annually  on  his  family  after  his  death.  (10.) 
In  consequence  of  the  decree  of  8th  April,  Austin  presented  a 

(9)  See  the  above  decree,  on  pages  93  and  94,  vol.  lit  of  the  *^ColUecwn  de  lot  deeretm 
y  ordtnea  del  Soberano  Congreeo  conBlituyente  Mtxicana^^  printed  by  order  of  congrets, 
at  the  government  proas,  city  of  Mexico,  1825. 

(10)  Bee  said  decree,  page  108,  vol  1st  of  tbe  **  Colleccion,**  before  cited.  The  em- 
peror  issued  a  proclamation,  convening  the  same  congress  he  had  dupersed,  and  a  part 
of  the  members  met  on  the  7th  of  March,  though  not  a  qnorum ;  tbey  therefore  did  no 
bnsineffs,  and  adjourned  from  day  to  day,  until  the  29th,  when  a  quomro  met ;  on  the 
19th,  Iturbide  sent  to  congress  his  abdication  of  the  throne;  on  the  30th,  be  left  Tbcu- 
baya  for  Tulansingo,  under  a  strong  guard,  commanded  by  General  Bravo,  who  escorted 
him  froiii  there  to  Antigua,  near  Vera  Cruz,  where  he  was  embarked  on  the  Uth  May, 
on  board  an  English  vessel,  for  Italy.  From  Italy  he  proceeded  to  London,  and  made 
preparations  for  returning  to  Mexico;  in  oonsequenee  of  which,  on  tbe  S8tli  of  April, 
I89f4,  cotigress  paased  a  deorae  of  outlawry  against  him.  He  laadod  at  Soto  Marina, 
I4th  July,  1834,  in  disguise,  and  was  arrested,  and  shot,  at  PidiUa,oa  the  ]9tb  of  that 
montb,  at  6  o*olocl^  P.  M. 


TitlLl  for  JiuatM 8  Colony.  571 

memorial  to  congress,  together  with  the  concession  which  he  had 
obtained  from  the  last  government  on  the  18th  February;  and  peti- 
tioned congress  to  confirm  said  concession,  or  dispose  of  it  as  that 
body  might  deem  proper.  On  the  11th  April,  congress  passed  a 
decree,  referring  said  memorial  and  concession  to  the  supreme 
executive  power,  to  be  confirmed  by  that  power,  should  it  have  no 
objections  to  said  confirmation ;  said  decree  also  suspended,  for  the 
future,  the  law  of  colonisation,  passed  by  the  Junta  Insiitvyente^ 
the  4th  of  January,  1823,  until  a  new  resolution  of  congress  on  the 
subject.  (11)  On  the  14th  of  April,  the  supreme  executive  power 
issued  a  decree,  in  virtue  of  the  act  of  congress  abovementioned,  by 
which  that  power  confirmed  in  full,  the  accession  granted  to  Austin 
by  the  imperial  government,  on  the  18th  of  February,  1823;  and 
said  decree  was  circulated  by  the  minister  of  interior  and  exterior 
relations,  Don  Garcia  Illueca,  to  the  captain-general  of  the  internal 
provinces ;  and  a  certified  copy  of  it  was  delivered  to  Austin.  (12) 

Thus,  after  one  year's  detention  and  exertion  in  Mexico,  Austin, 
at  last,  had  the  satisfaction  of  leaving  there,  with  his  business  des- 
patched and  confirmed  by  all  the  governments  which  had  ruled  the 
Mexican  nation,  during  the  said  year ;  and  as  the  last  confirmation 
was  by  the  sovereign  constituent  congress,  whose  members  were  the 
acknowledged  and  legal  representatives  of  the  people  of  the  nation, 
diere  could  no  shadow  of  doubt  remain,  as  to  the  legality  and  validity 
of  his  concession;  and  on  the  28th  day  of  April,  he  departed  from  the 
capital. 

On  his  arrival  at  Monterrey,  the  capital  of  the  eastern  internal 
provinces,  he  presented  a  consultation  to  the  commandant-general, 
Don  Felipe  de  la  Garza,  requesting  special  instructions,  and  copies 
of  the  laws,  for  the  administration  of  the  local  government  of  the 
new  colony,  which  was  committed  to  his  charge,  in  general  terms, 
by  the  decree  of  the  supreme  government  of  18th  Febmary,  1823. 
This  consultation  was  transmitted  by  the  commandant- general,  to 
the  provincial  deputation  of  Nueva  Leon,  Coahuila  and  Texas,  then 
in  session,  in  that  city;  who  decreed  in  substance,  that  Austin's 
authority,  under  the  said  decree  of  18th  of  February,  was  ftiU  and 
ample,  as  to  the  administration  of  justice,  and  of  the  civil  local 
government  of  the  colony;  and  the  command  of  the  militia;  and 
that  his  grade  or  rank  as  a  militia  oflBcer  should  be  lieutenant 
colonel;  that  he  could  make  war  on  the  Indian  tribes,  who  were 
hostile  and  molested  the  settlement;  that  he  could  introduce,  by  the 
harbor  of  Galveston,  such  supplies  of  provisions,  &c.  as  might  be 
necessary  for  the  settlement  in  its  infancy;  in  short,  that  he  should 
preserve  good  order,  and  govern  the  colony  in  all  civil,  judicial,  and 
military  matters,  according  to  the  best  of  his  abilities,  and  as  justice 

(11)  See  said  decree,  pa^fe  110,  vol.  Itt,  ofUie  **  Colleccion,**  before  cited,  and  recorded 
on  p«KO  10  of  the  Register.  (Translated.) 

(12)  See  said  decree  on  file,  and  recorded  on  page  10  of  the  Register.  (Translated.) 
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might  require,  until  the  government  was  otherwise  organised,  and 
ciopies  of  laws  were  furnished,  rendering  to  the  governor  of  Texas 
an  account  of  his  acts,  or  of  any  important  event  that  might  occur, 
and  being  himself  subject  to  him  and  the  commandant-general.  The 
local  government  was  thus  committed  to  him  with  the  most  extensive 
powers,  but  without  any  copies  of  laws,  or  specific  instructions  what- 
ever, for  his  guide;  the  act  of  the  deputation,  therefore,  left  the  matter 
in  substance,  precisely  where  the  decree  of  18th  of  February  had 
placed  it.  (13) 

On  the  17th  of  July,  the  governor  of  Texas,  Don  Luciano  Garcia, 
appointed  the  Baron  de  Bastrop,  commissioner  on  the  part  of  the 
government,  to  survey  the  lands  for  the  settlers  of  the  new  colony, 
and  in  union  with  Austin,  to  issue  titles  to  each  one,  in  the  name  of  the 
government,  conformably  to  the  decree  of  18th  February,  1823.  (14) 
The  said  governor,  by  an  official  act  dated  the  26th  July,  also  gave 
the  name  of  "San  Felipe  de  Austin,^*  to  the  town,  which  was  to  be 
laid  off  for  the  capital  of  the  new  colony.  (15) 

In  August  Austin  arrived  in  the  colony  in  company  with  the 
commissioner  Baron  de  Bastrop.  (16)  The  settlement  was  nearly 
broken  up  in  consequence  of  his  long  detention  in  Mexico,  and 
emigration  had  totally  ceeised.  Many  of  the  first  emigrants  had 
returned,  and  a  number  of  those  who  started  firom  the  United  States 
for  this  settlement,  had  stopped  on  the  Ayesh  Bayou,  and  round 
Nacogdoches,  or  on  the  Trinity;  and  by  this  means  the  settlement  of 
those  sections  of  country  was  commenced.  Such  arrangements  were 
made  by  the  commissioner,  Bastrop,  as  were  necessary,  and  he  then 
returned  to  Bexar  to  fill  his  station  as  a  member  of  the  deputation  of 
Texas. 

In  1824  the  commissioner,  Bastrop,  again  returned  to  the  colony, 
and,  in  union  with  Austin,  issued  the  titles  to  the  settler^,  for  the 
lands  which  had  been  surveyed  up  to  that  time;  (17)  but,  as  the 

(13)  See  nid  confoltatkm  and  proceedings  thereon,  on  file,  and  recorded  oo  pages  IQ* 
11, 12  of  the  Register;  not  translated,  becaase  its  sabstance  is  stated  above. 

il4)  See  said  oommission  on  file,  and  recorded  on  page  13  of  the  Register — translated. 
15)  See  official  letter  on  the  subject,  on  file,  and  recorded  on  page  14  of  the  register. 

(16)  See  official  letter  of  the  commissioner  Bastrop,  to  James  Cammins  alcalde  of 
Colorado,  dated  at  Castleman's,  on  that  river,  August  5th,  1823,  relative  to  the  new  oolooy, 
and  to  Au8tin*s  authority.'  Afler  which  said  commissioner  and  Austin  proceeded  to  the 
house  of  J.  H.  Bell,  alcalde  of  the  Brazos,  and  gave  the  same  information  to  the  initsbi. 
tants  there,  by  which  acts  they  both  entered  into  their  respective  offices  and  duties.  Page 
15,  Register — translated. 

(17)  See  official  letter  of  Joee  Antonio  Saucedo,  political  chief  of  Texas,  dated  23d 
June,  1824,  recorded  page  15,  register,  to  Austin,  transcribing  his  letter  to  the  alcaldes, 
informing  them  that  the  commissioner,  Bastrop,  had  come  on  to  insue  titles  to  the  rcttlers, 
•*so  soon  as  they  should  pay  the  fees  established  by  the  fee  bill,  which  he  circulated  while 
here,**  which  was  on  the  20th  of  May  of  that  year;  by  which  foe  bill  the  whole  expense^ 
on  a  league  of  land  were  fixed  at  $165.  It  was  owing  to  Austin  that  this  order  was  not 
rigidly  enfuroed;  and  that  the  titles  were  issued  without  payihg  any  thing  down,  except 
by  those  who  it  was  known  had  it  to  spare;  and  that  notes  were  taken  for  said  fees,  at 
long  annual  payments,  and  that  manv  who  are  poor  have  not  been  sued  on  their  notes 
even  to  thb  day.  Also  see  his  official  letters,  dated  22d  of  June,  on  the  same  subject  and 
relative  to  $tamp  jMper— same  page^translated. 
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said  Bastrop  had  been  elected  a  member  of  the  legislature  of  the  state 
of  Goahuila  and  Texas,  just  established,  he  could  not  remain  long 
enough  to  complete  the  surveys  and  titles  for  the  whole  of  said  300 
families,  all  of  whom  had  by  this  time  emigrated,  and  were  in  the 
country.  He  therefore  departed  for  Saltillo,  in  September,  and  left  a 
part  of  the  titles  unfinished,  which,  together  with  the  other  unfinished 
business  of  the  colony,  was  .completed  by  the  commissioner  Gasper 
Floris,  who  was  specially  commissioned  for  that  purpose  by  the 
lieutenant  governor  of  the  state  of  Goahuila  and  Texas,  Don  Victor 
Blanco,  then  exercising  the  duties  of  governor.  (18) 

By  referring  to  the  23d  article  of  the  law  of  4th  January,  1823,  it 
will  be  seen  that  the  lands  granted  under  that  law,  in  virtue  of  the 
concession  of  the  18th  February  of  the  same  year,  are  subject  to  the 
condition  of  being  cultivated  by  the  grantee,  within  two  years  from 
the  date  of  the  title,  and  the  same  condition  is  also  inserted  in  each 
of  the  titles;  which  condition  being  complied  with,  the  title  is  uncon- 
ditional, clear,  absolute  and  inviolable,  as  will  be  seen  by  examining 
said  law,  and  particularly  the  22d  article. 

As  regards  the  limits  of  the  old  colony,  it  will  be  seen  by  reference 
to  the  concession  of  the  emperor,  of  18th  February,  1823,  that  specific 
limits  were  not  considered  necessary,  because  the  colony  would  be 
composed  of  the  lands  occupied  by  said  300  families.  The  rambling 
disposition  of  the  emigrants  dispersed  them  from  the  east  bank  of 
Labaca  to  the  east  side  of  San  Jacinto,  and  from  the  sea  shore  to  the 
tipper,  or  San  Antonio  road,  and  land  was  granted  to  them  in  those 
limits.  All  the  vacant  lands  that  remained  after  supplying  the  settlers 
and  the  empresario  with  their  portions,  was,  of  course,  the  public 
land  of  the  nation.  This  dispersed  settlement  of  the  emigrants,  ren- 
dered the  task  of  locating,  protecting  and  governing  them,  much  more 
difficult  and  expensive  than  it  otherwise  would  have  been;  and  it 
was  only  tolerated  on  the  ground,  that  if  the  settlers  could  sustaia 
themselves  from  Indian  attacks,  (and  they  thought  they  could,)  a 
scattered  settlement,  within  reasonable  bounds,  would  ultimately  be 
of  more  advantage  to  the  nation  than  if  the  emigrants  had  all  been 
huddled  together;  for  it  disseminated  facilities  for  an  establishment  of 
new  emigrants,  hereafter,  over  an  extensive  tract  of  country.  The 
good  policy  of  this  scattering  system  is  now  daily  proved:  corn,  pork, 
&c.,  can  now  be  had  in  every  direction,  without  the  trouble  of  distant 
transportation.  It  is,  however,  also  attended  with  inconveniences 
which  hardy  enterprise  alone  would  submit  to. 

The  foregoing  narrative,  with  an  examination  of  the  documents 
referred  to,  will,  it  is  believed,  be  sufficient  to  explain  to  the  settlers 
of  the  first  colony  how,  and  under  what  authority,  they  originally 
came  into  this  country;  the  delays  growing  out  of  the  revolutionary 
state  of  political  affairs,  and  other  circumstances,  that  were  beyond 

(18)  See  the  oommission  of  Gasper  Floris,  dated  7lh  of  February,  1827,  recorded  page 
16,  Register-- trantiated. 
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the  control  of  Austin,  which  embarrassed  the  progress  of  the  settle- 
ment in  its  first  stages;  the  exertions  made  by  him  to  remove  those 
embarrassments,  and  procure  titles  for  the  settlers;  and  finally,  the 
nature  and  validity  of  these  titles. 

As  regards  the  local  government  of  the  colony,  it  will  be  sufficient 
to  state,  that  Austhi  finding  on  his  return  from  Mexico,  that  it  would 
be  impossible  for  him  to  attend  to  the  land  business  of  the  settlers, 
and  the  civil  affairs  of  the  local  government,  and  also  to  attend  in 
person,  to  the  administration  of  justice,  through  all  its  perplexing 
details,  in  every  small  case  that  might  occur;  continued  the  two 
alcalde's  districtis,  into  which  the  settlement  had  been  previously  divi- 
ded, by  order  of  the  governor  of  Texas,  Jose  Feliu  Trespalacios,  and 
likewise  formed  some  additional  ones,  directing  that  an  alcalde  or 
justice  should  be  elected  by  the  people  in  each;  he  gave  these  alcaldes 
jurisdiction  to  200  dollars,  with  an  appeal  to  him,  as  the  judge  of  the 
colony,  on  all  sums  over  25  dollars.  He  also  formed  a  code  of  pro- 
visional regulations,  in  civil  and  criminal  matters,  which  was  ap- 
proved by  the  governor  of  Texas. 

In  the  month  of  September,  1824,  Mr.  Samuel  M.  Williams  was 
appointed  by  Austin,  secretary  of  the  local  government  of  the  colony, 
which  appointment  was  approved  by  the  governor  of  Texas,  and 
since  that  time,  he  has  discharged  the  duties  of  that  office  with  a 
degree  of  fidelity  and  industry,  which  justly  entitles  him  to  the  ap- 
probation and  confidence  of  the  inhabitants  of  this  settlement.   Austin 
not  having  the  means  of  paying  him  a  compensation  equal  to  his  ser- 
vices, he  has  labored  without  an  adequate  salary;  and  the  perqui- 
sites which  he  has  received  in  five  years  would  not  have  supported 
him  one.    The  land  and  other  records  of  this  colony,  present  abun- 
dant evidence  of  his  neatness  and  accuracy;  and  the  register,  or  record 
book,  in  which  the  land  documents,  and  title  deeds,  are  recorded, 
will  forever  afford  proof  of  the  labor,  care  and  precaution,  that  have 
been  devoted  for  the  perpetuation  of  those  important  docwnents.    It 
will  be  remembered  that  this  labor,  the  formation  of  the  register,  was 
gratuitous  on  the  part  of  Austin,  and  the  secretary  Williams.   Neither 
of  them  have  ever  received  one  cent  of  compensation  for  it.    The 
former  considered  it  necessary  for  the  future  security  of  the  settlers, 
that  the  records  should  be  placed  in  such  a  shape,  as  would  render 
them  less  liable  to  be  lost  or  defaced,  than  they  would  be,  in  their 
original  state;  for,  agreeably  to  the  mode  of  issuing  the  titles,  each 
one  was  on  a  separate  and  loose  sheet  of  stamp  paper,  the  original 
being  retained  in  the  office  as  the  record,  and  a  certified  copy  issued 
to  the  interested  person.    It  is  evident,  that  records  kept  in  that  way 
would  be  liable  in  time,  to  wear  out,  and  be  totally  destroyed,  even 
if  they  were  not  misplaced,  and  lest  any  difficulties  should  arise  from 
this,  Austin  petitioned  the  government  of  the  state,  ^that  an  order 
might  be  issued  from  the  competent  authority,  for  the  transfer  of  ail 
the  records  of  the  colony,  that  were  on  loose  sheets  of  paper,  into  a 
large  bound  register  or  record  book.    The  said  order  was  accordingly 
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issued,  prescribing,  particularly,  the  mode  of  making  such  transfer, 
and  declaring  that  documents  thus  transferred,  should  have  the  same 
validity  in  law,  as  the  originals.  The  mode  of  transfer  was,  that  each 
document  should  be  copied  into  said  register,  and  then  compared, 
word  for  word,  with  the  original,  by  the  commissioner  Gasper  Floris, 
the  empresario  Austin,  and  the  alcalde  of  the  jurisdiction;  all  of  whom 
should  certify  that  each  document  was  truly  copied  from  the  origi- 
nal,  and  then  sign  their  names,  with  two  witnesses.  (19)  This  was 
an  immense  labor,  for,  independent  of  the  documents  and  tide  deeds, 
it  also  included  the  plot  of  each  tract,  at  the  end  of  the  title.  Austin 
paid  the  surveyor,  Seth  Ingram  at  the  rate  of  five  dollars  per  day,  for 
this  part  of  the  work. 

It  will  be  seen  by  an  examination  of  the  authority  that  was  vested 
in  Austin  relative  to  the  local  government  of  the  colony,  that  it  was 
extensive,  and  without  clearly  defined  limits,  except  submission  to  the 
governor  of  Texas,  atid  the  commandant  general;  and  that  conse- 
quently the  degree  of  moral,  as  well  as  personal  responsibility,  which 
rested  upon  him  individually,  was  co-extensively  great.     Had  he 
been  furnished  with  laws  and  fixed  rules  for  a  guide,  his  responsibility 
would  have  depended  on  his  observance  of,  or  departure  from  those 
laws  or  fixed  rules;  but  placed  as  he  was,  a  peculiar  or  prejudiced 
view  of  his  acts,  by  his  superiors,  might  have  involved  him  in  total 
ruin  or  unmerited  disgrace.     It  will  also  be  seen  that  no  salary  or 
allowance  whatever  was  assigned  him,  to  defray  the  expenses  of  the 
local  government,  all  of  which  consequently  had  to  be  borne  by  him- 
self, and  which  in  this  jurisdiction  were  many,  owing  to  its  peculiar 
situation  with  respect  to  the  Indians,  and  also  for  the  want  of  regular 
soldiers,  for  expresses,  guards,  &c.,  as  well  as  many  other  expenses, 
besides  those  of  the  office,  and. the  secretary's  salary.     It  will  also  be 
remembered  that  Austin  contracted  with  the  government  to  introduce 
a  certain  number  of  families,  for  which  he  was  to  receive  as  a  pre- 
mium, a  certain  quantity  of  land;  but  he  was  not  bound  in  any 
mamier  by  that  contract,  to  take  upon  himself  the  labor,  responsibility 
and  expense  of  the  local  government;  and  had  he  refused  to  have 
done  it,  and  some  other  person  had  been  appointed  for  that  purpose, 
it  would  not  in  any  way  have  interfered  with  his  right  to  premium 
land.    So  that  it  was,  in  fact,  altogether  gratuitous  on  his  part,  so  far 
aJi  depended  on  his  contract  with  the  government,  to  undertake  that 
labor,  or  not,  as  he  pleased.    Why  then  did  he  accept  of  so  heavy 
and  expensive  a  charge? — He  accepted  it  because  it  was  necessary 
for  the  advancement  of  the  colony  that  some  one  should  do  so;  and 
no  one  would  have  accepted  it  without  a  compensation;  he  considered 
that  he  was  bound  by  the  original  contracts,  which  he  thought  were 
fairly  and  publicly  made,  between  him  and  the  settlers,  previous  to 
the  commencement  of  the  colony,  as  heretofore  stated,  to  be  at  all  the 
labor  and  expense  of  procuring  the  titles,  and  advancing  the  setUe- 

(19)  See  Mid  order  on  fik;  leoorded  page  2d  register,  trinaUtod. 
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ment,  so  far  as  it  lay  in  his  power,  by  his  individual  exertions;  cal- 
culating that  the  settlers  would  never  wish  to  evade  the  payment 
stipulated  on  their  parts,  when  they  saw  that  he  had  complied^  and 
more  than  complied  on  his;  for  he  promised  them  lands  by  hundreds 
of  acres,  and  they  have  received  it  by  thousands;  league  tracts  were 
granted  to  them  by  the  government,  in  place  of  the  sections  promised 
by  Austin.  His  expectations,  however,  were  all  disappointed;  the 
original  contracts  passed  away,  and  the  colony  was  dragged  for- 
ward, amidst  pecuniary  embarrassments  and  poverty,  with  the  fatal 
weignt  of  internal  opposition  superadded  to  its  other  difficulties. 
Some  misunderstanding  has  heretofore  existed  in  regard  to  the 

Eayments  on  land  in  this  colony.  For  instance,  it  has  been  stated 
y' those  who  knew  nothing  of  the  law,  or  of  the  subject,  that  Austin 
sold  the  land  to  tho  settlers;  that  he  exacted  from  them  what  he  had 
no  right  by  law  to  exact:  that  he  was  speculating  on  the  settlers, &a 
&c.  Never  has  he  asked  one  settler  to  pay  him  one  cent  in  virtue  of 
the  colonisation,  or  any  other  law,  except  the  law  of  mutual  good 
faith,  between  man  and  man,  in  their  private  and  individual  dealings. 
He  entered  into  a  fair  and  equitable  contract  with  them,  in  a  public 
and  open  manner,  in  1821,  binding  himself  to  do  certain  things  for 
their  benefit;  to  wit — to  receive  them  in  the  number  of  the  three 
hundred  families,  which  he  was  authorised  to  introduce,  and  settle  in 
Texas;  a  privilege  which,  at  that  time,  was  not,  and  never  before 
had  been  granted,  to  any  foreigners,  except  individual  cases,  under 
peculiar  circumstances,  and  obtained  by  the  most  powerful  patronage; 
and  one  which  was  not,  and  could  not  be  legally  granted  to  any 
others,  except  to  said  three  hundred  families,  until  after  the  passing 
of  the  national  colonisation  law  of  18th  August,  1824,  and  the  state 
law  of  25th  March,  1825;  up  to  that  time,  there  was  no  colonisation 
law,  and  no  authority  whatever  in  any  other  person  to  admit  emi- 
grants; for  the  same  act  of  congress  of  the  1 1th  April,  1823,  which 
confirmed  this  privilege  to  Austin,  closed  the  door  as  to  all  others,  by 
suspending  the  law  of  4th  January,  1823.  True  it  is,  that  emigrants 
did  come  in  previous  to  the  passing  of  the  law  of  18th  August,  1824, 
or  that  of  the  state  law  of  1825,  who  stopped  on  the  Ayesh  Bayou, 
round  Nacogdoches,  and  on  Trinity;  but  they  have  not  yet  obtained 
titles,  and  were  liable  to  be  driven  off  by  the  goveniment.  Those 
who  will  take  the  trouble  to  inquire,  may  see  that  Austin,  at  an  eariy 
day,  informed  the  government,  that  many  of  those  settlers  came  into 
the  country  in  consequence  of  his  publications  in  the  United  St:ites, 
relative  to  the  three  hundred  families,  and  had  stopped  where  they 
were,  owing  to  his  long  detention  in  Mexico,  and  the  consequent  dis- 
couraging reports  about  his  settlement;  and  that,  therefore,  they  were 
innocent  of  any  intention  to  intrude,  illegally  into  the  country.  He 
agreed  to  procure  for  said  three  hundred  families,  titles  for  a  cer- 
tain quantity  of  land,  and  deliver  them  to  settlers  at  his  own  cost,  be 
being  at  all  the  expense  and  labor  of  petitioning,  translating,  survey- 
ing, managing  their  affairs  with  government,  and  all  other  expenses 
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of  a  neeenary  and  public  nature,  for  the  advancement  of  the  colony: 
for  all  which,  they,  on  their  parts,  stipulated  in  the  manner  before 
stated,  to  pay  him  twelve  and  a  halt  cents  per  acre,  to  be  paid  in 
instalments,  in  produce  of  the  country,  after  receipt  of  title.  His 
great  object  and  ambition  were,  and  always  have  been,  to  succeed 
with  the  enterprise,  which  he  believed  he  could  not  do,  without  the 
aid  of  funds.  He  also  believed  that  the  above  contracts  opened  the 
only  safe  means  of  raising  them;  and  they  also  presented  to  him  a 
distant  prospect  of  refunding  to  him  the  money  be  had  to  spend  ia 
the  outset,  before  he  could  call  on  the  settlers  for  any  payments;  for 
he  had  no  right  to  make  such  call  until  after  the  titles  were  delivered; 
and  consequently,  all  the  risk  of  money,  labor,  and  character,  was 
nm  by  him  alone,  until  he  completed  the  business.  Because,  had  he 
failed  in  the  enterprise,  he  would  have  lost  all — the  character  of  a 
visionary  or  wild  speculator  would  have  been  given  to  him  by  many, 
and  some  would  have  considered  that  a  failure  was  a  crime,  or  evi- 
dence of  a  want  of  industry  or  capacity;  which  to  a  certain  degree, 
must  have  injured  his  prospects  in  any  other  business;  and  to  this 
heavy  account,  was  to  be  superadded,  the  time, expenses,  and  suffer- 
ings of  his  father.  Under  the  faith  of  those  contracts,  therefore,  he 
abandoned  all  prospects  in  the  United  States,  some  of  which  were 
flattering;  undertook  the  enterprise,  and  devoted  himself  to  a  life  of 
toil  and  privations  in  a  wilderness.  He  also  made  engagements  in 
1821,  which,  added  to  other  pecuniary  embarrassments,  growing  out 
of  this  colonisation  business,  has  kept  him  too  poor  even  to  afford  the 
means  of  living  with  that  decency  which  would  be  expected  from  the 
head  of  such  an  enterprise  as  this;  and  which,  in  fact,  the  respectability 
of  the  settlement  itself,  would  seem  to  require;  and  if  what  land  he 
has  acquired,  (and  he  has  but  little  else,)  was  valued  at  its  present 
rates,  he  is  now  nearly  insolvent  Other  men,  who  have  never  had 
any  other  trouble  than  to  attend  to  their  private  affairs,  and  to  receive 
their  titles,  have  derived  more  benefit  from  his  labors  than  he  has. 
As  regards  his  selling  land  to  settlers:  the  idea  of  an  empresario,  under 
the  colonisation  law,  selling  the  land  of  this  nation,  is  so  absurd,  that 
it  would  be  an  insult  to  the  understanding  of  those  who  can  read  that 
law,  even  to  refute  it.  There  never  have  been  any  payments  made 
to  him  under  the  original  contracts,  although  many  offered  it;  but 
those  contracts  were  interfered  with  in  a  manner  which  rendered  it 
doubtful  whether  they  could  have  been  generally  enforced,  without 
jeopardising  the  principal  motive  which  had  stimulated  him  to  per- 
severe in  the  enterprise,  which  was  to  settle  the  country,  and  not 
merely  to  make  a  speculation.  Had  the  latter  been  his  object,  he 
certainly  would  have  made  a  totally  different  use  of  the  extensive 
powers  that  were  placed  in  his  hands,  than  spending  his  life  in  a  wil- 
derness, harassed  by  constant  cares  and  perplexities.  He,  therefore, 
would  not  accept  of  a  compliance  of  the  original  contracts,  from  any 
one,  unless  it  was  also  exacted  from  all;  thus,  those  9ontract8  passed 
laway  forever;  and  the  payments  on  the  land  titles  were  regulated  by 
Vol.  L— 75 
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the  political  chief  or  governor  of  Texas,  by  a  fee  bill  which  he  pub-  , 
lished  the  20th  of  May,  1824:  those  payments  were  for  the  com- 
missioner's fees,  office  fees,  stamp  paper,  surveying  fee^,  &c.  A 
considerable  number  of  the  settlers  have  never  to  this  day  paid  those 
fees,  that  part  of  them  who  are  too  poor  have  never  been  called  on. 
The  portion  of  their  fees  that  had  to  be  promptly  paid  before  they 
could  have  gotten  a  title,  has  been  raised  for  them  by  Austin,  out  of 
other  means.  He  has  himself  been  their  translator,  their  agent,  and 
done  all  their  business  for  them,  even  in  some  cases,  to  the  selecting 
and  locating  their  lands,  and  has  delivered  their  deeds  to  them;  for 
all  which,  he  has  received  from  some  of  them,  murmurings  and  abuse. 
It  can,  however,  be  truly  said,  to  the  honor  of  the  North  American 
character,  that  the  murmuring  part  of  the  settlers  is  limited  to  a  very 
small  number,  and  it  is  to  be  hoped  that  what  has  appeared  to  be 
ingratitude,  even  in  them,  has  arisen  solely,  from  not  understanding 
the  subject,  rather  than  from  disposition. 

It  is  just  to  correct  another  erroneous  idea,  that  at  one  time  pre- 
vailed, which  was,  that  the  fees  were  paid  in  money.  Money  was 
required  from  those  who  it  was  known  had  it  to  spare,  which  was 
used  to  make  up  the  cash  payments  to  the  government  for  the  stamp 
paper,  commissioner's  fees,  &c.;  and  thus  money  was  raised  for  the 
cash  payments  which  had  to  be  made  on  the  deeds  of  all  those  who 
could  not  raise  it  themselves;  and  by  that  means,  and  that  alone,  the 
poor  were  provided  for  as  well  as  the  rich;  no  one  was  turned  away, 
or  even  waited  for  his  title,  because  he  was  poor;  and  many  have 
received  leagues  of  land  in  this  colony,,  who  were  not  worth  twenty 
dollars  when  they  reached  here.  This  system,  however,  caused 
murmurs  against  Austin,  on  the  ground  that  a  distinction  was  made, 
and  partiality  shown.  They  did  not  reflect  that  it  was  the  interest 
of  all  to  get  the  settlement  under  way,  and  that  if  poor  men  had  been 
turned  off,  because  they  could  not  pay  the  fees,  the  settlement  would 
have  been  thinned  so  much,  that  it  would  have  been  totally  broken 
up.  A  clamor  wsis  raised,  and,  strange  as  it  may  now  appear,  some 
of  the  poorer  class,  who  were  most  benefitted  by  that  system,  joined 
in  it.  The  mass  of  the  settlers  who  have  paid  any  thing,  paid  it  in 
cows,  at  twenty  to  twenty-five  dollars  a  head,  com  at  two  or  three 
dollars  a  bushel,  &c,  &c ;  which  property,  thus  received,  has  been 
sold  for  two-thirds  less  than  it  was  received  at  to  raise  cash,  it  being 
necessary  to  resort  to  all  manner  of  shifts,  to  raise  the  means  of  keep- 
ing up  the  local  government,  and  managing  along  the  settlers,  so  as 
to  prevent  them  from  running  headlong  into  anarchy  and  confusion. 
It  will  be  remembered  that  Austin  was  not  supported  by  the  strong 
arm  of  government;  there  never  was  one  soldier  stationed  in  the 
colony;  and  for  the  first  four  years  there  were  not  fifty  in  all  Texas, 
nor  within  five  hundred  miles  of  it;  that  he  had  not  the  aid  of  general 
laws,  printed  and  published  in  the  language  of  the  settlers,  by  which 
to  restrain  them,  or  guide  himself;  and  that  he  was  not  even  left  to 
Ae  uncontrolled  dictates  of  his  own  jadgo&enl;  for,  in  that  particular, 
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he  was  absolutely  subject  to  the  commandant  general,  and  governor 
of  Texas,  or  to  the  land  commissioner,  who  was  united  with  him,  all 
of  whom,  except  the  last,  had  seen  but  little  of  North  Americans, 
except  under  unfavorable  circumstances,  and  knew  but  little  of  their 
real  character  or  habits:  he  had,  therefore,  to  resort  to  such  resources 
as  circumstances  would  permit.  In  the  absence  of  specific  laws, 
there  are  two  modes  of  governing — one  by  force,  the  other  by  reason 
and  mild  measures.  The  latter  course,  perhaps,  was  most  congenial 
with  his  disposition,  even  if  the  other  had  been  in  his  power;  he 
adopted  it,  and  has  been  censured  by  some  for  following  it  to  the 
extent  he  did.  His  task  was  rather  difficult;  he  was  isolated,  desti* 
tute  of  funds,  and  inexperienced;  no  disinterested  advisers  could 
approach  him,  for  it  was  the  interest  of  each  one  to  get  all  he  could 
for  himself;  and  he  may  have  committed  many  errors;  he  has,  how- 
ever, the  consolation  of  having  succeeded  in  the  enterprise,  a  thing 
which  no  other,  who  has  attempted  it,  has  done;  he  has  uniformly 
received  the  approbation  of  government;  and  within  the  last  two 
years  has  also  received  manifestations  of  confidence  from  the  settlers, 
themselves,  in  general;  which  to  him  is  the  most  gratifying  testimo*. 
nial  that  could  possibly  be  offered;  for  they  ought  to  be  the  best 
judges  of  his  acts,  having  witnessed  them  all,  and  been  immediately 
interested.     - 

The  foregoing  remarks  relative  to  the  payments  on  land,  and  to 
the  local  government  of  the  colony,  are  made,  in  order  to  correct  some 
erroneous  impressions  that  at  one  time  prevailed  on  the  subject.  It 
is  no  more  than  justice  that  the  matter  should  be  placed  in  its  true 
light;  and  it  is  equally  ju§t,  that  the  conduct  and  motives  of  the 
settlers  should  be  noticed,  lest,  from  what  has  been  said,  some  should 
be  inclined  to  censure  them;  for  any  such  censure  would  be  unme- 
rited. It  will  be  remembered  that  these  settlers  had  always  been 
accustomed,  from  their  infancy,  to  see  all  the  laws  and  orders  of 
government  printed  and  published;  that  none  of  them  understood  the 
Spanish  language;  and  that  there  were  no  translators  but  Austin 
and  the  secretary;  and  consequently  that  every  thing  had  to  pass 
through,  and  from  them;  that  there  was  no  way  of  publishing  any 
thing  except  by  manuscript  copies.  Also,  it  was  natural,  as  regards 
the  twelve  and  a  half  cents  per  acre,  for  the  settlers  to  make  a  gross 
calculation  of  the  amount,  that  all  the  land  distributed  in  the  colony 
would  come  to,  and  suppose  that  all  that  sum  was  to  go  into  the 
pockets  of  Austin,  for  they  made  no  allowance  for  many  of  the 
settlers  who  would  be  unable  to  pay  any  thing,  at  least  for  many 
years;  neither  did  they  make  allowance  for  the  incalculable  loss  on 
payments  in  produce,  and  property,  at  double,  and  treble,  its  cash 
value;  neither  were  they  competent  to  make  any  calculation  at  all, 
as  to  the  amount  which  he  had  spent,  and  was  still  compelled  to 
spend,  to  complete  the  titles,  and  keep  the  local  governnient  in  pro- 
gress and  safety;  for  on  these  subjects  they  had  no  data,  nor  any 
opportunity  of  procuring  them.    It  will  also  be  remembered  that  an 
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opinion  prevailed,  that  Austin's  authority  was  almost  absolute;  and 
that  most  of  the  settlers  were  strangers  to  him,  and  to  each  other, 
and  uninformed  as  to  the  nature  of  the  government  as  it  then  existed. 
They  understood,  in  general  terms,  that  it  was  a  republic,  but  they 
did  not  reflect  that  it  was  an  infent  republic,  just  springing  into 
existence,  and  that  there  had  not  been  time  to  form  the  constitution, 
and  to  complete  the  organisation  and  details  of  all  the  various  depart- 
ments. Added  to  all  this,  innumerable  embarrassments  arose  in  the 
selecting,  surveying,  and  distributing  lands,  owing  to  the  rambling 
and  unsettled  disposition  of  some  of  the  emigrants,  and  to  the  want 
of  more  specific  and  fixed  rules  on  the  subject,  in  the  colonisation 
law,  and  also  to  the  envy  and  jealousies  which  grew  out  of  the 
extensive  powers  that  were  granted  to  Austin  and  the  commissioner, 
by  the  9th  article  of  the  colonisation  law,  and  by  that  part  of  the 
decree  of  18th  February,  1823,  which  speaks  of  an  increase  of  quan- 
tity. When  all  these  things  are  duly  considered,  and  also  that  duty 
to  themselves  and  families,  required  the  settlers  to  be  cautious  about 
incurring  pecuniary  responsibilities ;  abundant  reasons  may  be  dis- 
covered why  they  should  think  that  causes  for  jealousy  and  com- 
plaints against  Austin  existed;  they  doubtless  thought  they  were 
right,  and  acted  accordingly. 

A  candid  and  impartial  review  of  the  whole  matter,  therefore,  leads 
to  the  conclusion,  that  the  settlers  have  done  their  duty,  and  have 
"been  much  clearer  from  internal  dissensions,  than  could  be  expected, 
tinder  all  the  circumstances.  They  have  uniformly  been  unshaken 
in  theu:  fidelity;  and  ready  and  willing  to  discharge  their  obligations 
as  Mexican  citizens;  they  have  borne,  with  the  most  inflexible  forti- 
tude, all  the  privations  to  which  their  situation  exposed  them,  and 
have  contributed  largely  in  laying  a  foundation  for  the  future  prospe- 
rity of  Texas,  by  commencing  the  settlement  of  its  wilderness.  The 
idea,  which  appears  to  be  entertained,  by  some  persons  in  the  United 
States,  that  the  early  population  of  Texas  is  composed  of  fugitives 
from  other  countries,  is  totally  incorrect  and  unjust.  It  was  natural  to 
suppose  that  some  fugitives  might  enter  the  country,  and  measures 
were  taken  at  an  early  day,  both  by  the  government  and  by  Austin, 
so  far  as  his  authority  extended,  to  shield  Texas  from  that  evil.  He 
expelled  several  from  this  colony  in  1823-4,  under  the  severed 
threats  of  corporal  punishment  if  they  returned,  and  in  one  instance, 
he  inflicted  it.  This  is  mentioned  for  the  sole  purpose  of  proving, 
that  there  could  not  have  been  many  of  that  class  here,  for  Austin 
had  no  force  but  the  militia,  which  was  composed  of  the  settlers  them- 
selves. As  regards  the  general  morality  and  hospitality  of  the  inha- 
bitants, and  the  commission  of  crime,  this  settlement  will  bear  a  favor- 
able comparison  with  any  county  in  the  United  States,  however  cele- 
brated for  its  exemption  from  such  crimes. 

If,  having  escaped  many  perils,  is  to  be  considered  as  a  presage, 
that  fortune  has  taken  this  new  settlement  under  her  protection,  there 
is  abundant  reason  for  hoping  that  it  will  prosper  in  future.    It  was 
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undertaken,  and  has  been  established  by  individual  enterprise  alone, 
without  the  aid  of  strong  capitalists,  and  totally  unsupported  by  troops, 
or  succors  (^any  kind,  from  government  In  this  respect,  it  presents 
an  anomaly,  in  the  history  of  similar  establishments.  Independent 
of  the  perils  from  hostile  Indians,  scarcity  of  provisions,  internal  dis- 
sensions, and  many  others,  incident  to  an  infant  and  wilderness  settle- 
ment; it  has  seen  four  great  political  changes  in  the  government  of 
this  nation,  and  it  has  worked  its  way  in  peace  and  safety  through 
them  all.  Those  changes  were  from  the  despotic  government  of 
Spain  to  the  independent  government  under  the  regency,  in  1821-22, 
from  that  to  the  imperial  government  in  1822-23,  from  that  to  the 
republic  under  the  supreme  executive  power,  in  1823-24,  and  from 
that  to  the  federal  system,  which  now  exists. 

The  foregoing  observations  have  been  exclusively  confined  to  the  ' 
first,  or  "  old  colony,'*  as  it  is  frequently  called.  The  colonisation  laws 
which  are  generally  in  force  at  this  time,  will  now  be  noticed,  and 
also  the  contracts  entered  into,  with  the  government,  by  A  ustin,  under 
those  laws,  in  order  that  the  emigrants  who  have  been  settled,  or 
who  may  wish  to  settle  under  said  contracts,  may  fully  understand 
the  subject,  and  the  nature  of  their  titles. 

In  order  to  give  a  clear  idea  of  the  authority  which  enacted  those 
laws,  the  decrees  of  congress  establishing  the  federal  system,  will  be 
first  referred  to. 

On  the  17th  June,  1823,  congress  decreed  that  a  new  constituent 
congress  should  be  elected  by  the  j)eople,  for  the  express  purpose  of 
adopting  the  form  of  government,  forming  the  constitution,  and  or- 
ganising the  nation,  agreeably  to  the  will  of  the  people;  which  would 
be  fairly  expressed  by  said  new  congress,  thus  elected  for  that  purpose. 
The  members  of  the  first  congress  were  ineligible  to  he  elected  for 
the  second. 

On  the  19th  of  the  same  month,  congress  passed  a  resolution  direct- 
ing the  supreme  executive  power,  to  inform  the  people  that  the  then 
existing  congress  were  in  favor  of  the  federal  republican  system  of 
government,  but  had  not  formally  adopted  that  system,  and  proceeded 
to  form  the  constitution,  because  it  had  decreed  on  the  17th,  that  a^ 
new  congress  should  be  elected  for  that  purpose. 

The  first  congress  finally  closed  its  sessions  on  the  30th  of  October; 
and  the  second  constituent  congress,  whose  members  had  been  elected 
in  virtue  of  the  decree  of  17th  June,  convened  and  opened  its  sessions 
on  the  5th  of  November.  On  the  31st  of  January,  1824,  congress 
decreed  the  "  ^cta  Constituvia  dt  la  Federacion  Mtxicana^*  or 
act  of  confederation,by  which  the  federal  system  was  formally  adopted, 
and  the  basis  and  outlines  of  the  government  established.  The  fede- 
ral constitution, however,  was  not  finally  sanctioned  and  promulgated 
until  the  4th  of  October. 

On  the  7th  of  May,  cpngress  decreed  that  the  former  provinces  of 
Coahuila  and  Texas  should  form  a  state  and  proceed  immediately  to 
elect  its  legislature;  but  that  so  soon  as  the  latter  should  be  in  a 


$M  Laws,  Orders  and  Contracts  [Book  ¥. 

situation  to  fonn  a  separate  state  of  itself^  the  national  congress  diookl 
be  informed  thereof  for  its  resolution. 

Ix  will  be  remembered  that  the  colonisation  law,  passed  by  the 
imperial  government  on  (he  4th  of  January,  1823,  was  suspended  on 
the  11th  of  April  of  that  year,  except  in  Austin's  case.  On  the  18lh 
of  August,  1824,  congress  passed  the  general  colonisation  law,  which 
is  now  in  force,  giving  to  the  states  full  authority  to  form  colonisation 
laws,  and  to  dispose  of  the  vacant  lands  within  their  respective  limits 
agreeably  to  the  basis  and  conditions  therein  established.  (20)  In 
virtue  of  this  law,  the  legislature  of  the  state  of  Coahuila  and  Texas 
passed  the  state  colonisation  law,  which  was  approved  by  the 
governor,  and  promulgated  the  24th  of  March,  1825,  and  is  now  in 
lorce.  (21) 

In  1824,  there  was  no  mail  established  from  Bexar  to  Nacogdoches, 
passing  through  this  place,  as  at  this  time,  and  the  law  of  the  18th  of 
August  was  not  received  here  until  December:  previous  to  that  time, 
and  on  the  6th  of  November,  Austin  forwarded  a  petition  addressed 
to  the  siipreme  executive  power  of  the  nation,  asking  for  authority  to 
colonise  two  or  three  hundred  families  more,  in  addition  to  his  first 
colony,  and  praying  that  Galveston  might  be  made  a  port  of  entry. 
This  representation  was  transmitted  to  the  governor  of  the  state. 
Afterwards  having  seen  the  law  of  the  18th  of  August,  and  imder- 
standing  that  a  state  law  was  discussing  in  the  legislature  of  the  state, 
he  forwarded  a  petition  addressed  to  the  governor  of  the  state,  on  the 
4th  of  February,  1825,  repeating  in  substance  what  he  had  said  in 
that  of  the  6th  of  November,  relative  lo  Galveston,  and  asking  for 
permission  to  colonise  three  hundred  families.  Having  afterwauxls 
received  information  that  the  state  colonisation  law  was  about  to  be 
sanctioned,  and  having  heard  nothing  of  his  two  former  petitions,  on 
the  4th  of  April,  1825,  he  forwarded  a  third  petition  to  the  governor 
of  the  state  asking  for  authority  to  colonise  five  hundred  families. 
Before  the  last  petition  reached  him  the  governor  had  granted  his 
former  one  for  the  additional  three  hundr^  families,  and  had  trans- 
mitted to  Austin  the  contract  which  he  was  required  to  sign,  and 
which  was  to  take  eflfect  from  the  day  he  (Austui)  approved  and 
signed  it,  which  he  did  on  the  4th  of  June,  1825.  (22)  After  despatch- 
ing from  Saltillo  said  contract  for  three  hundred  families,  the  governor 
received  Austin's  petition  of  4th  April,  asking  for  authority  to  colo- 
nise five  hundred  families,  which  was  granted  by  him  on  the  20lh 
May,  1825,  and  made  a  part  of  the  before-mentioned  contract,  which 
was  thus  extended  to  five  hundred,  instead  of  three  hundred  fami* 
lies.  (23)  The  said  five  hundred  families  were  to  be  settled  on  the 
vacant  land  remaining  within  the  limits  of  his  first  colony,  which  had 
not  been  assigned  to  any  other  empresario,and  which  was  not  within 

(20)  (21)  SeotranftUtions  of  said  laws. 

(Q2)  See  the  ^overnor*8  official  letter,  and  the  contract  <ni  file  in  the  recorda — tranalatod* 
GaWeFton  was  made  a  port  of  entry  by  law,  17th  October,  1825. 
(23)  See  the  governor*8  official  letter  on  file — tranalatcd. 
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the  ten  league  reserve  on  the  coast  As  the  limits  of  the  first  colony 
were  not  fixed  hjr  specific  boundaries,  as  before  stated,  Austin  peti- 
tioned the  governor  on  the  subject,  who,  on  the  7lh  of  March,  1S87, 
added  another  article  to  the  contract,  for  said  five  hundred  families, 
by  which  the  limits,  within  which  they  were  to  be  settled,  were  fix- 
ed. (24)  The  term  of  six  years  from  the  4th  June,  1885,  the  day  on 
which  Austin  signed  it,  is  fixed  for  the  completion  of  this  contract 
for  five  hundred  families.  On  the  1st  of  April,  1826,  the  government 
commissioned  Gasper  Flores,  commissioner  for  issuing  tides  in  said 
colony,  for  five  hundred  families.  (25) 

On  the  20th  November,  1827,  Austin  entered  into  another  contract 
with  the  government  of  the  state,  for  one  hundred  families  to  be 
settled  on  the  east  side  of  the  Colorado,  above  the  Sun  Antonio  road. 
The  contract  expires  six  years  from  its  date.  (26) 

On  the  5th  June,  1826,  Austin  petitioned  the  president  for  permission 
to  colonise  the  vacant  land  lying  within  the  ten  league  reserve,  on  the 
coast  from  Labaca  to  San  Jacinto,  and  on  the  22d  of  April,  1828,  the 
president  granted  said  petition,  in  virtue  of  which,  a  contract  was 
entered  into  by  Austin  with  the  state  government  to  settle  three  hun- 
dred families  within  said  ten  league  reserve,  which  contract  expires 
six  years  from  the  29th  July,  1828,  that  being  the  day  on  which  he 
signed  said  contract.  Austin  is  also  appointed  the  government  com- 
missioner, for  surveying  the  land,  and  issuing  titles  to  said  three  hun- 
dred families,  within  said  ten  league  reserve  colony.  (27) 

It  is  not  considered  necessary  to  make  any  remarks  on  the  national 
law  of  18th  August,  1824,  on  the  state  law  of  25th  March,  1 825,  nor 
on  the  contracts  or  the  instnictions  to  Austin,  as  commissioner  of  the 
reserve  lands  on  the  coast,  for  translations  of  them  all  are  herein 
published ; — here  this  introduction  will  therefore  close. 


ADVERTISEMENT. 

In  the  foregoing  introdnction,  I  have  endeavored  to  present  to  my 
companions  and  fellow  laborers  in  the  first  settlement  of  this  wilder- 
ness, a  faithful  history  of  their  land  titles,  which  was  considered 
necessary  for  the  better  understanding  of  the  laws,  decrees,  &c.,  herein 
published.  This  matter  was  so  closely  connected  with  the  agency 
which  my  deceased  father  and  myself  have  had  in  procuring  the 
titles,  that  one  could  not  be  fully  explained  without  givmg  a  detailed 
account  of  the  other;  which,  it  is  hoped,  will  be  a  sufficient  apology 

(24)  See  said  additional  artide  on  file^tnini«lated. 

(25)  See  said  commiraion  on  file— translated. 

(26)  See  aaid  contract  on  file,  not  translated,  lieeaofe  it  is  in  tobstBiice  the  Mine  at  tht 
other,  with  the  difference  that  it  directs  the  foundin|r  a  town  at  the  crossing  of  tho  road 
on  the  Colorado  river,  and  spccialljr  authorises  Austin  to  locate  tlie  settlers  on  their  land; 
the  titles,  however,  have  to  be  issued  by  the  goTcrnment  commissioner. 

(STT)  See  said  eontract  and  the  tostractiont  to  him  •■  commisskiDer*  oo  file— tranaUtedL 
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for  having  noticed  so  minately  all  his  and  my  own  acts  in  the  buaiDeas. 
I  also  considered  that  it  was  no  more  that  justice  to  the  settlers  and 
to  myself  to  place  the  whole  matter  in  its  true  light,  in  order  to  remoye 
any  erroneous  impressions  which  may  have  existed. 

This  colony  has  received  the  most  cordial  and  uninterrupted  maDi- 
festations  of  liherality,  confidence,  and  kindness  from  every  superior 
officer,  who  has  governed  the  province  of  Texas,  or  the  state  of  Coa- 
huila  and  Texas,  from  its  first  commencement  to  die  present  time;  and 
for  its  services  on  one  occasion,  it  received  in  flattering  terms  the 
approbation  of  the  president.  These  testimonials  are  too  high  and 
unimpeachable,  to  leave  any  doubt  as  to  the  morality,  honor  and 
integrity  of  the  great  mass  of  the  settlers.  But  to  say  that  there  are 
no  bad  men  here  would  be  a  violation  of  candor  and  truth.  There 
are  some  individuals  who  are  exceptions  to  the  highly  honorable 
general  character  which  these  inhabitants  justly  de-serve,  and  who 
are  meeting  their  reward  in  the  frowns  of  public  opinion. 

As  stated  in  the  introduction,  the  object  was  not  to  give  a  minute 
history  of  the  colony,  except  so  far  as  was  necessary  to  a.clear  elu- 
cidation of  the  authority  under  which  it  was  undertaken,  and  has 
{progressed.  To  have  entered  into  the  particulars  of  all  the  privations, 
ndian  expeditions,  &c.,  would  have  swelled  the  introduction  to  a 
size,  beyond  what  the  present  means  of  printing  it  would  permit;  and 
besides,  such  a  detail  would  have  added  nothing  material  to  an  un- 
derstanding of  the  nature  and  validity  of  the  titles,  except  so  far  as 
It  tended  to  prove  that  the  settlers  have  fully  earned,  and  justly  de- 
"aerve  all  the  land,  and  privileges  they  have  obtained.  This,  however, 
is  a  fact  too  evident  to  require  any  other  proofs  for  its  establishmeD^ 
than  those  which  are  self-evident,  and  publicly  known. 

The  translations  have  been  carefully  made  by  Mr.  S.  M.  Williams, 
and  myself.  It  is  believed,  that  should  there  be  any  inaccuracies  in 
them,  they  will  be  found  on  examination,  to  be  more  of  a  verbal  and 
unimportant,  than  of  a  substantial  nature:  the  originals,  however, 
will  always  be  open  in  the  office,  to  the  inspection  of  those  who  wish 
to  examine  them. 

I  should  consider  that  I  had  not  fully  complied  with  my  duty,  were 
I  to  refrain  from  calling  the  attention  of  the  settlers  to  a  subject,  per- 
haps of  as  much  importance  to  them,  as  the  acquisition  of  their  titles 
has  been;  which  is,  the  preservation  and  safe  keeping  of  the  records. 
Since  February,  1828,  all  the  records  of  the  colony,  except  those 
appertaining  to  land  titles,  have  been  under  the  charge  of  the  ayun- 
tamiento  and  alcalde.  The  land  records  have  retnained  in  my  charge, 
and  will  probably  so  continue  a  short  time  longer,  when  they  will  pass 
to  the  ay  untamiento  and  alcalde.  It  should  be  remembered,  that  those 
records  are  all  in  Spauish,  and  that  all  official  communications  with  the 
government,  must  be  in  that  language,  and  that  neither  the  alcalde, 
nor  one  of  the  members  of  the  ayuntamiento,  understands  Spanish, 
neither  is  it  probable  that  anyone  will  be  elected  for  many  years,  who 
does  understand  it.    The  records  of  that  body  are  now  kept  in  a  very 
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loose  and  careless  manner  in  a  log  cabin,  exposed  to  all  manner  of 
casualties.  The  law  requires  the  ayuntamiento,  to  provide  a  safe 
building  to  keep  the  records  in,  and  a  suitable  secretary,  thoroughly 
acquainted  with  the  Spanish  and  English  languages,  to  take  charge 
of  them  on  his  own  responsibility,  as  well  as  on  that  of  the  alcalde 
and  ayuntamiento.  The  law  also  fully  authorises  that  body  to  raise 
funds  by  a  municipal  tax  for  the  above  purposes,  and  to  defray  the 
necessary  expenses  of  the  local  government,  and  it  is  their  duty  so 
to  do;  a  duty  which  the  people  owe  to  themselves,  to  their  own  secu- 
rity, and  to  the  protection  of  their  best  interests,  which  are  involved 
in  the  safe  keeping  of  the  records,  and  supporting  the  local  government 
of  the  municipality;  to  pay  said  tax,  so  far  as  is  necessary  and  rea- 
sonable, with  promptness  and  cheerfulness. 

It  is  well  known  that  up  to  February,  1828,  the  labor  and  expense 
of  the  local  government  fell  principally  on  roe,  individually,  and  that 
since  that  period  all  the  Spanish  part  of  the  labor  has  fallen  op  Wil- 
liams and  myself,  without  any  compensation.  It  is  also  well  known, 
that  the  transiting  and  other  duties  connected  with  the  local  govern- 
ment are  sufficient  to  occupy  all  the  time  and  attention  of  a  secretary. 
Since  February,  1828, 1  have  held  no  office  which  imposes  any  other 
duty  on  me  to  aid  or  interfere  in  the  local  civil  government,  than  what 
belongs  to  any  other  citizen.  As  a  citizen,  I  advised  the  ayuntamiento 
of  1828,  to  resort  to  a  municipal  tax;  that  body  thought  it  would  be 
unpopular,  and  feared  to  move.  I  repeated  the  advice  to  the  ayun- 
tamiento of  1829,  and  strongly  urged  the  vast  importance  of  giving 
respectability,  system,  and  permanency  to  the  local  government,  by 
the  creation  of  municipal  funds,  and  the  erection  of  public  buildings: 
as  the  friend  of  the  settlers,  I  again  repeat  the  same  advice.  The 
municipality  is  without  a  jail,  a  house  for  public  use,  or  a  place  to 
keep  the  records  in;  and  it  is  also  without  a  secretary,  when  it  is  well 
known  that  all  its  official  business  must  be  transacted  in  Spanish,  and 
that  not  one  of  the  municipal  officers  understood  one  word  of  that 
language.  For  two  years  past,  the  business  of  the  ayuntamiento  has 
been  done^br  it,  and  not  by  it,  and  an  excessive  burden  has  thus  been 
thrown  upon  the  liberality  of  others.  I  have  before  stated,  that  all 
the  land  records  would  shortly  pass  fro9i  my  hands  to  the  alcalde  and 
ayuntamiento;  perhaps  1  ought  to  be  more  explicit,  and  to  state  dis- 
tinctly that  it  is,  and  for  some  time  past  has  been,  my  wish  and  in- 
tention to  withdraw,  as  soon  as  the  welfare  of  the  colony  will  permit, 
from  every  kind  of  public  charge,  either  direct  or  indirect  This  course 
is  rendered  necessary  by  the  state  of  my  health,  which  is  perceptibly 
declining;  and  also,  by  the  embarrassed  situation  of  my  private 
affairs,  which  will  require  more  of  my  time  and  attention,  than  I 
have  heretofore  been  able  to  devote  to  them.  These  considerations 
may  perhaps  have  caused  too  much  anxiety  to  see  our  local  govern- 
ment placed  on  a  more  respectable  and  systematic  basis  than  it  is  at 
present;  I  may  have  wished  to  accelerate  matters  more  than  the  re- 
sources of  the  country  will  admit,  and  been  too  far  influenced  by  an 
Vol.  I.— 76 
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excess  of  zeal^  for  what  I  considered  to  be  the  general  welfare.  My 
motives,  however,  were  good,  and  had  no  other  object  in  view  than 
general  utility;  and  I  must  be  permitted  to  say  that  this  colony  is 
abundantly  able  to  support  its  local  government  with  decency  and 
'  energy;  I  must  also  observe  that  the  proposed  tax  is  fully  as  heavy  on 
me,  in  proportion  to  my  disposable  means,  as  on  any  other  person. 
For  eight  years  I  have  endeavored  to  be  a  faithful  servant  to  this 
colony;  it  ought  not  to  be  supposed  that  I  am  to  be  its  slave  for  life. 
Owing  to  my  exertions  when  at  the  seat  of  government  in  1827,  the 
local  government  of  this  municipality  was  placed  exclusively  iuthe 
hands  of  the  people,  sooner  than  it  otherwise  would  have  been;  and 
all  that  I  now  ask,  is  that  they  will  provide  the  necessary  means  of 
adtninistering  it,  for  their  own  welfare. 

With  the  most  sincere  wishes  for  the  continued  health  and  pros- 
perity of  these  settlers, 

I  remain  their  most  obedient  and  faithful  servant, 

S.  F.  AUSTIN. 

San  Felipe  de  Austin,  Nov.  1,  1829. 


TRANSLATIONS. 

*[No.  1.] — Official  Communications  from  Don  •Antonio  Martinei^ 
Governor  of  Texas,  to  Moses  Austin. 

Under  date  of  17th  January,  last  past,  the  commandant  general, 
and  superior  political  chief  of  the  eastern  internal  provinces  writes  to 
me  as  follows: 

"  Having  thought  proper  to  hear  the  most  excellent  provincial  de- 
putations, on  the  representation  which  your  lordship,  [usia^)  directed 
to  me  with  your  official  letter,  No.  1110,  of  the  26th  December  la«l, 
1  have  just  received  its  resolution,  to  which  I  have  conformed;  it  is 
of  the  following  tenor:" 

*«  It  will  be  very  expedient  to  grant  the  permission  solicited  by 
Moses  Austin,  that  the  three  hundred  families,  which  he  says  aie 
desirous  to  do  so,  should  remove  and  settle  in  the  province  of  Texas, 
but  under  the  conditions  indicated  in  his  petition  on  the  subject,  pre- 
sented to  the  governor  of  that  province,  and  which  your  lordship 
(usia)  transmitted  to  this  department,  with  your  official  letter  of  the 
16th  instant.  Therefore,  if  to  the  first  or  principal  requisite  of  being 
catholics,  or  agreeing  to  become  so,  before  entering  the  Spanish  ter- 
ritory, they  also  add  that  of  accrediting  their  gOMod  character  and 

*  The  nambera  affixed  to  the  translated  docamentt,  refer  to  the  oorreepooding  noisban 
in  the  introdoction. 

t  VufBtra  Senorxa  or  tim,  in  the  Spanish  monarchy,  is  applicfd  to  the  nobility  and  per. 
■ons  high  in  office:  it  may  be  translated,  yotcr  lordthip,  or  your  honor. 
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habits,  as  is  offered  in  said  petition,  and  taking  the  necessary  oath  to 
be  obedient  in  all  things  to  the  government;  to  take  up  arms  in  its 
defence  against  all  kind  of  enemies;  and  to  be  faithful  to  the  king; 
and  to  observe  the  political  constitution  of  the  Spanish  monarchy; 
the  most  flattering  hopes  may  be  formed,  that  the  said  province  will 
receive  an  important  augmentation,  in  agriculture,  industry,  and  arts, 
by  the  new  emigrants,  who  will  introduce  them;  which  is  all  that 
this  deputation  have  to  say,  in  reply  to  your  lordship's  aforementioned 
official  letter.'' 

"And  I  transcribe  it  to  your  lordship,  for  your  information  and 
corresponding  effects,  that  you  may  cause  the  interested  person  to  be 
informed  thereof,  by  means  of  a  person  of  your  confidence,  who  you 
will  despatch  with  an  express;  and  you  will  at  the  same  time,  send 
in  by  said  express,  some  copies  of  the  decree,  which  I  transmitted 
under  date  of  yesterday,  granting  a  pardon  and  amnesty  to  the  Span- 
ish refugees,  who  are  on  the  frontier,  in  order  that  they  may  be  re- 
stored to  the  bosom  of  their  country.  God  preserve  your  lordship 
many  years.  Monterey,  17th  January;  1821.  Joaquin  de  Arredondo. 
To  the  governor  of  the  province  of  Texas." 

All  of  which  I  transcribe  to  you,  for  your  information  and  satisfac- 
tion, in  answer  to  your  petition,  for  which  purpose,  and  in  order  to 
inform  you  of  the  deliberations  of  the  most  excellent  deputation  of 
these  provinces,  I  have  despatched  with  this,  a  person  of  my  confi- 
dence, who  is  citizen  Don  Erasmo  Seguin;  ana  after  having  arranged 
for  the  removal  of  said  families,  which  you  have  contracted  with  me, 
it  will  be  important  for  you  to  direct,  that  when  said  families  come 
on,  information  shall  be  immediately  given  of  the  time  of  their  arrival, 
and  the  place  where  they  have  stopped  in  this  territory;  and  that  you 
then  come  on  in  company  with  my  said  commissioner,  in  order  that 
we  may  agree  as  to  the  place  or  places,  where  they  may  wish  to 
establish  themselves;  so  that  I  may  go  on  there,  and  delineate  the 
town,  and  apportion  out  the  lands,  agreeably  to  the  families,  a^id 
species  of  agriculture  they  intend  to  establish;  and  also  to  receive 
from  them  the  beforementioned  oath,  in  order  that  they  may  be  from 
that  time  considered,  as  members  united  to  the  Spanish  nation,  and 
enter  ilpon  the  enjoyment  of  the  benefits  which  it  extends,  and  con- 
cedes to  its  citizens  and  to  Spaniards. 

I  also  expect  from  the  prudence  which  your  deportment  demon- 
strates, and  for  your  own  prosperity  and  tranquility,  that  all  the 
families  you  introduce,  shall  be  honest  and  industrious,  in  order  that 
idleness  and  vice  may  not  pervert  the  good  and  meritorious,  who  are 
worthy  of  Spanish  esteem,  and  of  the  protection  of  this  government, 
which  will  be  extended  to  them,  in  proportion  to  the  moral  virtues 
displayed  by  each  individual. 

I  also  inform  you,  in  order  that  you  may  communicate  it  to  those 
who  intend  to  emigrate,  that  the  supreme  Spanish  government  has 
just  opened  the  port  of  the  bay  of  San  Bernard,  for  navigation,  and 


588  Law^y  Orders  and  Contracts  [Book  V. 

for  introductions  into  this  province,  which  measure,  will  doubtless  be 
very  advantageous  to  all,  and  particularly  to  the  new  settlers. 
God  preserve  you  many  years, 

ANTONIO  MARTINEZ,  Gov. 
Bexar ^  Sth  February^  1821. 
To  Mr.  Moses  Austin,  of  the  new  settlement. 

[No.  2.]  (Same  to  the  same.) 

Having  seen  your  representation  to  this  government,  and  finding 
it  to  be  conformable  with  its  ideas,  I  have  to  inform  you  that,  although 
I  shall  render  an  account  of  it  to  the  supreme  government,  for  its  de- 
liberation, still  not  doubting  it  will  be  approved  of,  you  can  imme 
diately  offer  to  the  new  settlers  the  same  terms  as  contained  in  your 
pjoposals,  assuring  you  that  should  the  superior  government  make 
any  small  variation,  I  will  in  due  lime  communicate  it  to  you;  with 
which  I  answer  your  aforementioned  representation. 

God  preserve  you  many  years, 

ANTONIO  MARTINEZ. 

[No.  3.]  {Same  to  the  same ) 

For  the  better  regulations  of  the  Louisiana  families,  who  are  to 
emigrate,  and  whilst  the  new  settlement  is  forming,  you  will  cause 
them  all  to  understand,  that  until  the  government  organises,  the  au- 
thority which  has  to  govern  them  and  administer  justice,  they  must 
be  governed  by,  and  be  subordinate  to  you ;  for  which  purpose,  I 
authorise  you  a?  their  representative,  and  relying  on  your  faithful 
discharge  of  the  duty.  You  will  inform  me  of  whatever  may  occur, 
in  order  that  such  measures  may  be  adopted  as  may  be  necessary. 

God  preserve  you  many  years, 

ANTONIO  MARTINEZ. 

Bexar,  24th  Jlvgust,  1821. 

[No.  5.]  Colonisation  Law  of  1823. 

AUGUSTIN,  by  divine  providence,  and  by  the  congress  of  the  nation, 
first  constitutional  emperor  of  Mexico,  and  grand  master  of  the  im- 
perial order  of  Guadalupe;    To  all  who  shall  see  these  presents: 
Know  ye.  That  the  junta  nacional  instituyente  of  the  Mexican 
empire,  has  decreed,  and  we  sanction  the  following: 
The  Junta  Nacional  Instituyente  of  the  Mexican  empire,  being 
convinced  by  the  urgent  recommendations  of  the  government,  of  the 
necessity  and  importance  of  giving  to  the  empire  a  general  law  of 
colonisation,  have  thought  proper  to  decree  as  follows: 

Art.  1.  The  government  of  the  Mexican  nation  will  protect  the 
liberty,  property  and  civil  rights,  of  all  foreigners,  who  profess  the 
Roman  Catholic  apostolic  religion,  the  established  religion  of  the 
empire. 

Art.  2.  To  facilitate  their  establishment,  the  executive  will  distri- 
bute lands  to  them,  under  the  conditions  and  terms  herein  expressed. 
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Art.  3.  The  empresarios,by  whom  is  understood  those  who  intro- 
duced at  least  two  hundred  families,  shall  previously  contract  with 
the  executive,  and  inform  it  what  branch  of  industry  they  propose  to 
follow,  the  property  or  resources  they  intend  to  introduce  for  that 
purpose,  and  any  other  particulars  they  may  deem  necessary,  in  order 
that  with  this  necessary  information,  the  executive  may  designate  the 
province  to  which  they  must  direct  themselves,  the  lands  which  they 
can  occupy  with  right  of  property,  and  the  other  circumstances  which 
may  be  considered  necessary. 

Art.  4.  Families  who  emigrate,  not  included  in  a  contract,  shall 
immediately  present  themselves  to  the  ayuntamiento  of  the  place 
where  they  wish  to  settle,  in  order  that  this  body,  in  conformity  with 
the  instructions  of  the  executive,  may  designate  the  lands  correspon- 
ding to  them,  agreeably  to  the  industry  which  they  may  establish. 

Abt.  5.  The  measurement  of  land  shall  be  the  following;  estab- 
lishing the  vara,  at  three  geometrical  feet;  a  straight  line  of  five 
thousand  varas  shall  be  a  league;  a  square,  each  of  whose  sides  shall 
be  one  league,  shall  be  called  a  sitio;  and  this  shall  be  the  unity  of 
counting  one,  two,  or  more  sitios;  five  sitios  shall  compose  one  ha- 
cienda. 

Art.  6.  In  the  distribution  made  by  government,  of  lands  to  the 
colonists,  for  the  formation  of  villages,  towns,  cities,  aud  provinces,  a 
distinction  shall  be  made  between  grazing  lands,  destined  for  the 
raising  of  stock,  and  lands  suitable  for  farming  or  planting,  on  account 
of  the  facility  of  irrigation. 

Art.  7.  One  labor  shall  be  composed  of  one  million  square  varas, 
that  is  to  say,  one  thousand  varas  on  each  side,  which  measurement 
shall  be  the  unity  for  counting  one,  two,  or  more  labors.  These 
liibors  can  be  divided  into  halves  and  quarters,  but  not  less. 

Art.  8.  To  the  colonists,  whose  occupation  is  farming,  there  can- 
not be  given  less  than  one  labor,  and  those  whose  occupation  is  stock 
raising  there  cannot  be  given  less  than  one  sitio. 

Art.  9.  The  government  of  itself,  or  by  means  of  the  authorities 
authorised  for  that  purpose,  can  augment  said  portions  of  land  as  may 
be  deemed  proper,  agreeably  to  tlie  conditions  and  circumstances  of 
the  colonists. 

Art.  10.  Establishments  made  under  the  former  government 
which  are  now  pending,  shall  be  regulated  by  this  law  in  all  matters 
that  may  occur,  but  those  that  are  finished  shall  remain  in  that  state. 

Art.  11.  As  one  of  the  principal  objects  of  laws  in  free  govern- 
ments, ought  to  be  to  approximate,  so  far  as  possible,  to  an  equal 
distribution  of  property,  the  government,  taking  into  consideration 
the  provisions  of  this  law,  will  adopt  measures  for  dividing  out  the 
lands,  which  may  have  accumulated  in  large  portions,  in  the  hands 
of  individuals  or  corporations,  and  which  are  not  cultivated,  indem- 
nifying the  proprietors  for  the  just  price  of  such  lands,  to  be  fixed  by 
appraisers. 

AuT.  12.  The  union  of  many  families  at  one  place,  shall  be  called 
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a  village,  town  or  city,  agreeably  to  the  number  of  its  inhabitants,  its 
extension,  locality,  and  other  circumstances  which  may  characterise 
it,  in  conformity  with  the  law  on  that  subject.  The  same  regulations 
for  its  internal  government  and  police,  shall  be  observed  as  in  the 
others  of  the  same  class  in  the  empire. 

Art.  13.  Care  sliall  be  taken  in  the  formation  of  said  new  town, 
that,  so  far  as  the  situation  of  ihe  ground  will  permit,  the  streets  shall 
be  laid  oflf  straight,  running  north  and  south,  east  and  west. 

Art.  14.  Provinces  shall  be  formed,  whose  superfice  shall  be  six 
thousand  square  leagues. 

Art.  15.  As  soon  as  a  sufficient  number  of  families  may  be  united 
to  form  one  or  more  towns,  their  local  government  shall  be  regulated, 
and  the  constitutional  ayuntamientos  and  other  local  establishments 
formed  in  cotjformity  with  the  laws. 

Art.  16.  Tlie  government  shall  take  care,  in  accord  with  the  res- 
pective ecclesiastical  authority,  that  these  new  towns  are  provided 
with  a  suflScient  number  of  spiritual  pastors,  and  in  like  manner,  it 
will  propose  to  congress  a  plan  for  their  decent  support 

Art.  17.  In  the  distribution  of  lands  for  settlement  among  the  dif- 
ferent provinces,  the  government  shall  take  care  that  the  colonists  shall 
be  located  in  those  which  it  may  consider  the  most  important  to  settle. 
As  a  general  rule,  the  co^onisls  who  arrive  first,  shall  have  the  prefe- 
rence in  the  selection  of  land. 

Art.  18.  Natives  of  the  country  shall  have  a  preference  in  the  dis- 
tribution of  land;  and  particularly  the  military  of  the  army,  of  the 
three  guarantees,  in  conformity  with  the  decree  of  the  27th  of  March, 
1821;  and  also  those  who  served  in  the  first  epoch  of  the  insurrection. 

Art.  19.  To  each  empresario  who  introduces  and  establishes  fami- 
lies in  any  of  the  provinces  designated  for  colonisation,  there  shall  be 
granted  at  the  rale  of  three  haciendas  and  two  labors,  for  each  two 
hundred  families  so  introduced  by  him,  but  he  will  lose  the  right  of 
property  over  said  lands,  should  he  not  have  populated  and  cultivated 
them  in  twelve  years  from  the  date  of  the  concession.  The  premium 
cannot  exceed  nine  haciendas,  and  six  labors,  whatever  may  be  the 
number  of  families  he  introduces. 

Art.  20.  At  the  end  of  twenty  years  the  proprietors  of  the  lands, 
acquired  in  virtue  of  the  foregoing  article,  must  alienate  two  thirds 
part  of  said  lands,  either  by  sale,  donation,  or  in  any  other  manner 
he  pleases.  The  law  authorises  him  to  hold  in  full  property  and 
dominion  one  third  part. 

Art.  21.  The  two  foregining  articles  are  to  be  understood  as  gov- 
erning the  contracts  made  within  six  months,  as  after  that  time,count- 
ing  from  the  day  of  the  promulgation  of  this  law,  the  executive  can 
diminish  the  premium  as  it  may  deem  proper,  giving  an  account 
thereof  to  congress,  with  such  information  as  may  be  deemed  neces- 
sary. 

Art.  22.  The  date  of  the  concession  for  lands  constitutes  an  invio- 
lable law,  for  the  right  of  property  and  legal  ownership;  should  any 
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one  through  error,  or  by  subsequent  concession,  occupy  land  belong- 
ing to  another,  he  shall  have  no  right  to  it,  further  than  a  preference 
in  case  of  sale,  at  the  current  price. 

Aht.  23.  If  after  two  years  from  the  date  of  the  concession,  the 
colonist  should  not  have  cultivated  his  land,  the  right  of  property  shall 
be  considered  as  renounced ;  in  which  case,  the  respective  ayunta- 
miento  can  grant  it  to  another. 

Art.  24.  During  the  first  six  years  from  the  date  of  the  concession, 
the  colonists  shall  not  pay  titles,  duties  on  their  produce,  nor  any  con- 
tribution under  whatever  name  it  may  be  called. 

Art.  25.  The  next  six  years  from  the  same  date,  they  shall  pay 
half  tithes,  and  the  half  of  the  contributions,  whether  direct  or  indirect, 
that  are  paid  by  the  other  citizens  of  the  empire.  After  this  time, 
they  shall  in  all  things  relating  to  taxes  and  contributions,  be  placed 
on  the  same  footing  with  the  other  citizens. 

Art.  26.  All  the  instruments  of  husbandry,  machinery,  and  other 
utensils,  that  are  introduced  by  the  colonists  for  their  use,  at  the  time 
of  their  coming  to  the  empire,  shall  be  free,  as  also  the  merchandise 
introduced  by  each  family,  to  the  amount  of  two  thousand  dollars. 

Art.  27.  All  foreigners  who  come  to  establish  themselves  in  the 
empire,  shall  be  considered  as  naturalised,  should  they  exercise  any 
useful  profession  or  industry,  by  which,  at  the  end  of  three  years;  they 
have  a  capital  to  support  themselves  with  decency,  and  are  married. 
Those  who  with  the  foregoing  qualifications,  marry  Mexicans,  will 
acquire  particular  merit,  for  the  obtaining  letters  of  citi^nship. 

Art.  28.  Congress  will  grant  letters  of  citizenship  to  those  who 
solicit  them,  in  conformity  with  the  constitution  of  the  empire. 

Art.  29.  Every  individual  shall  be  free  to  leave  the  empire,  arid 
can  alienate  the  lands  over  which  he  may  have  acquired  the  right  of 
property,  agreeably  to  the  tenor  of  this  law,  and  he  can  likewise  take 
away  from  the  country,  all  his  property,  by  paying  the  duties  estab- 
lished by  law. 

Art.  30.  After  the  publication  of  this  law,  there  can  be  no  sale  or 
purchase  of  slaves  which  may  be  introduced  into  the  empire.  The 
children  of  slaves  bom  in  the  empire,  shall  be  free  at  fourteen  years 
of  age. 

Art.  31.  All  foreigners  who  may  have  established  themselves  in 
any  of  the  provinces  of  the  empire,  under  a  permission  of  the  former 
government,  will  remain  on  the  lands'which  they  may  have  occupied, 
being  governed  by  the  tenor  of  this  law,  in  the  distribution  of  said 
lands. 

Art.  32.  The  executive,  as  it  may  conceive  necessary,  will  sell  or' 
lease  the  lands,  which,  on  account  of  their  local  situation,  maybe  the 
most  important,  being  governed  with  respect  to  all  others, by  the  pro- 
visions of  this  law. 

This  law  shall  be  presented  to  his  Imperial  Majesty  for  his  sanction, 
publication  and  fulfilment. — Mexico,  3d  January,  1823 — 3d  of  the 
independency  of  the  empire.— Juan  Francisco,  Bishop  of  Durango, 
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President.— Antonio  de  Mier,  Member  and  Secretary. — Juan  Batista 
de  Arispe,  Member  and  Secretary. 

Therefore,  we  order  all  tribunals,  judges,  chiefs,  governors,  and  all 
I  other  authorities,  as  well  civil  as  military  and  ecclesiastical,  whatever 
class  or  dignity  they  may  be,  to  comply  with  this  decree,  and  cause 
it  to  be  complied  with  in  all  its  parts;  and  you  will  cause  it  to  be 
printed,  published  and  circulated. — Given  in  Mexico,  4th  January, 
1823. — Signed  by  the  Emperor. — To  Don  Jose  Manuel  de  Herrera, 
Minister  of  Interior  and  Exterior  Relations. 


[No.  8.]  {Decree  of  the  Emperor.)* 

Mexico  J  February^  18,  1823. 
Having  rendered  an  account  to  his  majesty  of  the  subject,  on  which 
the  council  has  given  the  foregoing  opinion,  he  has  thought  proper  to 
resolve,  in  conformity  therewith;  and  consequently  declares,  in  the 
first  place,  that  Austin  was  not  officially  authorised  to  stipulate  with 
the  emigrants  what  quantity  of  land  they  should  receive  in  the  new 
settlement,  and  therefore  they  are  subject  to  the  regulations  of  the 
government,  agreeably  to  the  law  on  that  point;  and  consequently  in 
virtue  of  said  law,  there  shall  be  granted  to  each  head  of  a  family, 
one  labor  or  one  league,  agreeiably  to  the  occupation  which  he  may 
profess;  offering  to  augment  the  quantity  of  land,  for  all  those  who 
•may  have  a  numerous  family,  or  who  may  merit  such  augmentation, 
by  the  establishment  of  a  new  species  of  industry,  or  by  the  perfection 
of  those  already  known,  or  by  other  circumstances,  which  may  be 
useful  to  the  province,  or  to  the  empire,  it  being  understood,  that  to 

*  After  the  passage  of  the  colonisation  law,  by  the  Junta  Instituente,  the  memorial 
which  Auitin  presented  to  congress  soon  after  his  orrival  in  Mexico,  was  referred  to  the 
imperial  council  of  state,  tngfether  with  all  the  documents  on  the  subject,  who  guve  their 
opinion  or  advice,  on  which  the  above  decree  of  the  emperor  was  issued.  It  is  not  con- 
sidered important  to  translate  tho  whole  of  said  opinion,  for  its  substance  is  copied  in  the 
emperor's  decree.    The  first  part  of  it  is  as  follows : 

**Tlie  council  of  state  in  session,  on  the  14th  of  January,  1893,  has  examined  the 
documents  relative  to  tho  establishment  of  300  Iiouisiana  fumiliets  in  the  province  of 
Texas,  by  Don  Stephen  F.  Austin.  His  memorial  on  the  subject  embraces  various  points; 
the  first  is,  that  the  government  confirm  to  the  emigrants  the  quantity  of  land  promised 
by  him  to  the  settlers,  and  that  the  limits  of  the  establishment  should  be  fixed  as  petitioned 
for  in  bis  memorial.  The  council  are  of  opinion  that  Austin  was  not  sufficiently  autho- 
rised to  stipulate  with  the  emigrants  the  quantity  of  land  which  they  sitoold  receive  ioibe 
new  settlement;  and  consequently  that  they  are  subject  to  the  regulations  of  the  govern- 
ment, agreeably  to  the  law  on  that  point;  and  besides,  the  lOth  article  of  the  colonisatioii 
law  prescribes  that  of  m&Uers  on  this  subject  which  might  be  pending,  althouiirh  tbey 
may  have  been  commenced  under  the  former  government,  shall  be  regulated  by  that  law; 
and  the  8th  article  of  said  law  prescribes,  &c  [Here  the  council  states  the  substuncc^  of 
the  6th  and  9th  articles  of  the  said  law,  and  advises  the  emperor  to  order  the  distribution 
of  land  to  the  settlers,  in  conformity  thereto.]  As  regards  the  limits  of  the  colony,  the 
council  say,  **  with  respect  to  the  demarcation  of  the  limits  for  the  new  eslablishmait, 
described  by  Austin  in  his  memorial,  the  council  are  of  opinion  that  it  need  not  be  granted, 
because  there  is  not  sufficient  data  to  ascertain  the  extent  of  territory  embraced  by  said 
limits,  ond  also,  because  there  is  no  motive  or  necessity  for  such  demarcation,  for  the 
colony  will,  of  course,  be  composed  of  the  lands  granted  in  fuU  property  to  the  <   ' 
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the  colonist,  who  besides  farming  also  dedicates  himself  to  the  raising 
of  stocky  tl^re  may  be  granted  a  league  and  a  labor,  in  conformity 
with  the  8th  article  of  said  law.  As  respects  the  designation  of  boun- 
daries for  the  new  establishment,  with  the  limits  described  by  Austin 
in  his  memorial,  it  is  declared  to  be  inadmissible,  for  the  reasons 
given  by  the  council. 

In^the  second  place,  Austin  is  authorised,  in  union  with  the  go- 
vernor of  Texas,  or  a  commissioner  appointed  by  the  latter,  to  pro- 
ceed to  divide  and  designate  laiid,  and  put  each  of  the  new  colonists 
in  possession  of  the  quantity  above  indicated,  and  issue  to  them  the 
titles  in  the  name  of  the  government  A  certified  copy  of  which  shall 
be  transmitted  to  the  governor,  for  the  purpose  connected  with  the 
subject. 

In  the  third  place,  all  the  families  over  and  above  the  said  three 
hundred,  who  come  to  settle  in  Texas,  must  establish  themselves  in 
the  interior  of  the  province,  adjacent  to  the  ancient  settlements,  in 
the  manner  prescribed  by  the  colonisation  law.* 

In  the  fourth  place,  and  conformity  with  the  said  colonisation  law, 
there  is  granted  to  Austin,  for  the  expenses  which  he  has  been  at>  a 
quantity  of  land  in  proportion  to  his  families,  agreeably  to  the  pro- 
visions of  the  19th  article  of  said  law,  and  under  the  conditions  con- 
tained in  said  article. 

In  the  fifth  place,  Austin  is  authorised  to  proceed  in  conformity 
with  said  law,  to  form  a  town,  with  the  families  who  have  emigrated, 
or  may  emigrate,  to  the  number  of  the  three  hundred  of  the  permis- 
sion, at  the  most  suitable  place  in  the  section  of  country  which  they 
at  present  occupy,  taking  care  that  it  shall  be  as  central  as  possible, 
to  the  lands  distributed  to  the  colonists,  who  must  accredit  that  they 
are  Roman  apostolic  catholics,  and  of  steady  habits.  It  being  under- 
stood that  the  governor  of  Texas,  or  his  commissioner,  in  union  with 
Austin,  can  designate  the  place,  and  measure  out  the  land  for  the 
establishment  of  said  town;  selling  the  building  lots,  at  the  price  to 
be  regulated  by  appraisers,  the  other  particulars  embraced  under  this 
head,  which  were  petitioned  for  by  Austin,  are  granted;  the  governor 
of  Texas  is  required  to  give  information,  of  whatever  may  be  neces- 
sary for  the  regulation  of  the  government  of  said  town,  and  that  both 
it,  and  any  others  that  are  founded,  may  be  furnished  with  spiritual 
pastors. 

As  regards  the  citizenship  which  Austin  solicits,  he  is  notified  to 
apply  to  the  Junta  Nacional  Instituyente,  whose  province  it  is  to 
grant  it. 

And  finally,  he  is  authorised  to  organise  the  colonists  into  a  body 

*  Austin  petitioned  for  anthority  to  introduce  and  settle  an  additional  number  of  emi. 

S'ants,  besides  tbe  three  hundred: — the  substance  of  the  opinion  given  by  the  council,  on 
is  point,  is,  that  it  would  be  expedient  to  make  such  an  additional  or  new  contract  with 
Austin,  provided  such  new  emif  rants  settled  in  the  interior  of  Texas,  and  in  the  imme. 
diate  neighborhood  of  tbe  old  settlements  of  that  province,  retired  irom  the  eartera  fron- 
tier, but  not  otherwise. 
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of  national  militia^  to  preserve  tranquillity,  rendering  an  accoont  of  all 
to  the  governor  of  Texas,  and  acting  under  his  orders,  and  those  of 
the  captain  general  of  the  province;  also,  until  the  government  of  the 
settlement  is  organised,  he  is  charged  with  the  administration  of  jus- 
tice, settling  all  differences  which  may  arise  among  the  inhabitants, 
and  preserving  good  order  and  tranquillity;  rendering  an  account  to 
the  government  of  any  remarkable  event  that  may  occur. 

ANDRES  QUINTANA, 
Copy  of  the  fifth  article  of  the  memorial  of  Stephen  F.  Austin,  relative 

to  colonisation  in  the  province  of  Texas,  which  was  granted  in  the 

manner  stated  in  the  foregoing  decree: 

That  authority  be  granted  to  him,  to  found  one  or  rooro  towns,  at 
such  points  as  he  may  deem  most  proper,  within  the  limits  designated, 
and  to  take  for  himsdf,and  for  his  family,  sufficient  lots  for  their  uses, 
and  with  power  to  grant  lots  to  useful  mechanics,  gratis;  but  that  all 
Others  should  pay  for  them,  at  the  price  the  government  may  thiidc 

E roper  to  establish;  the  proceeds  of  which  shall  be  applied  to  the 
uilding  of  a  church,  and  other  establishments  of  public  utility. 
I  certify  the  above  to  be  a  copy  from  the  original. 

MIGUEL  RIESGO,  Official  Primero. 
Mexico,  ISlh  Feb.,  1823. 

[No.  11.]  Decree  of  the  Sovereign  Congress, 

Most  excellent  Sir: — Having  seen  the  reasons  which  the  empre- 
sario,  S.  F.  Austin,  has  given  in  his  last  representation,  praying  that 
the  concession  made  to  him,  by  the  late  government, for  the  establish- 
ment of  three  hundred  families  in  Texas,  should  be  confirmed:  The 
sovereign  constituent  congress  have  thought  proper  to  resolve,  that 
the  said  petition  should  be  transmitted  to  the  executive,  in  order  that 
diould  it  have  no  objections,  it  may  grant  this  petition,  and  any  others 
of  the  same  kind; — also,  the  sovereign  congress  have  determined,  that 
hereafter,  the  colonisation  law,  passed  by  the  Junta  Instituyente,  shall 
be  suspended  until  a  new  resolution  on  the  subject  And  by  order 
of  the  sovereign  congress,  we  communicate  this  to  your  excellency, 
accompanied  by  the  said  petition. — God  preserve  your  excellency 
many  years. — Mexico,  llth  April,  1823. 

FLORENTINO  MARTINEZ, 

Member  and  Secretary. 
JOSE  MARIA  SANCHEZ, 

Member  and  Secretary. 
To  his  excellency,  the  Minister  of  Interior  and  Exterior  Relations. 


[No.  12.]       Decree  qfthe  Supreme  Executive  Power. 

Mexico,  14M  ^pril,  1823. 
Having  seen  the  new  representation  of  Stephen  F.  Austin,  praying 
for  a  confirmation  of  the  concession  granted  to  him  by  the  late  gov- 
emment,  by  its  decree  of  ISth  February  last,  lelative  to  colonisation 
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in  the  province  of  Texas;  and  finding  it  to  be  in  confonnity  with  the 
lav  passed  on  the  subject,  by  the  Junta  nacional  instituyente;  the 
supreme  executive  power  have  thought  proper  to  confirm  the  said 
concession,  and  order  that  the  corresponding  title  ^ould  be  given  to 
the  interested  person,  and  that  the  resolution  should  be  communicated 
to  the  commandant  general  of  the  internal  provinces,  and  to  the  gov- 
ernor of  the  province  of  Texas,  for  their  information  and  the  corres- 
ponding effects. 

JOSE  IGNACIO  GARCIA  ILLUECA, 
Minister  of  Relations. 

[No.  14.]        Commission  qf  the  Baron  de  Bastrop. 

San  Fernando  de  Bexar,  16/A  Jufyy  1823. 

Inasmuch  as  the  more  important  attentions  of  government  prevent 
my  executing,  in  person,  the  various  duties  connected  with  the  colo- 
nial establishment  forming  by  Stephen  F.  Austin,  and  using  the  power 
granted  to  me  by  the  laws,  and  in  obedience  to  the  decree  of  the 
commandant  general  of  these  provinces,  brigadier  Don  Felipe  de  la 
Garza,  dated  16th  June  last  past,*  I  have  thought  proper  to  appoint, 
and  by  these  presents,  do  appoint  the  second  alcalde  of  this  city,  the 
Baron  de  Bastrop,  commissioner,  giving  to  him  all  legal  powers,  to 
proceed  to  the  district  of  the  Colorado  and  the  Brazos,  to  organise 
that  establishment,  in  conformity  with  the 'decrees  on  the  subject,  and 
such  instnictions  as  I  may  communicate: — a  certified  copy  of  which 
is  herewith  delivered  to  him,  in  order  that  in  continuation  he  may 
proceed  to  discharge  the  duties  which  may  be  necessary,  transmitting 
a  statement  of  his  proceedings  when  they  are  finished,  to  this  govern- 
ment, for  the  purposes  which  may  be  necessary. 

llius,  I,  Luciano  Garcia,  lieutenant  colonel  of  cavalry  of  New 
Santender,  and  governor  pro  tem.,  of  this  province,  order  and  com- 
mand, signing  the  present  with  assisting  witnesses,  for  the  want  of  a 
notary  public,  as  the  law  requires;  to  which  I  give  faith. 

LUCIANO  GARCIA. 

Jissistlng  witnesses. — Jose  Antonio  Saucedo,  and  Ilario  de  la 
Garza. 

Official  letter  from  Governor  Garcia ,  to  S.  F.  Austin,  on  the  same 

subject. 

As  the  more  important  attentions  of  the  government,  prevent  my 
going  on  personally  to  organise  the  colonial  establishment,  forming 

*  The  decree  of  the  oommandant  (reoerml  referred  to,  it  hii  official  oominQnicatioQ,  al 
the  end  of  the  docanieDta  on  the  lubject,  inclading  the  consnltation  made  bjr  Austin  tm 
him,  and  the  proceedinga  of  the  deputatioo  thereoo,  mentioned  in  page  56S  in  the 
introduction.  The  commandant  general  at  the  cloee  layi,  **  A  certiSed  eopj  of  which 
•hall  be  delivered  to  Austin  for  his  government,  and  the  original  shall  be  transmitted  to 
the  governor  of  Texas,  who  will  appoint  the  oommisaioner  nientioaed  in  the  decree  of  18th 
Febroary  1823:  and  aee  that  said  colonial  esUblishment  is  formed  in  the  manner  therein 
directed.** 
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by  yon  in  this  province,  I  have  thought  proper  to  commission,  wifli 
all  necessary  powers,  the  second  alcalde  of  this  city.  Baron  de  Bas- 
trop, who  has  been  selected  on  account  of  his  well  known  and  supe- 
rior qualifications,  in  order  that  in  conformity  with  the  decrees  on  the 
subject,  and  the  colonisation  law,  copies  of  all  which  I  have  delivered 
to  him,  and  also  in  conformity  with  such  instructions  as  may  in  future 
be  communicated  to  him,  he  shall  proceed  to  organise  said  establish- 
ment:— which  I  communicate  to  you  for  your  information,  in  order 
that  in  accord  with  said  commissioner,  you  may  appoint  a  day  for 
your  departure  from  this  place,  and  inform  me  thereof,  that  I  may 
have  the  escort  ready  to  accompany  you. — God  and  liberty. — Bexar, 
2Sth  July,  1S23. 

LUCIANO  GARCIA. 


[No.   15.]     Official  Letter  from   Goveriior  Garcia^  to  the  Com- 
missioner Basiropy  naming  the  town  of  San  Felipe  deJiustin, 

Under  date  of  the  22d  inst.,  I  reported  to  the  commandant  general 
of  these  provinces  as  follows: — 

"  In  virtue  of  your  official  communication  of  the  16th  ultimo,  trans- 
mitting to  me  the  documents  relative  to  the  colonial  establishment, 
forming  in  this  province,  by  Don  Stephen  F.  Austin,  of  three  hundred 
families,  the  receipt  of  which  I  acknowledged,  by  my  letter  of  the 
9th  inst. — I  have  commissioned  the  second  alcalde  of  this  city.  Baron 
de  Bastrop,  on  account  of  his  geographical  knowledge,  and  his  under- 
standing the  English  language,  to  proceed  to  the  organisation  of  said 
establishment,  in  conformity  with  the  aforementioned  documents  on 
the  subject,  and  with  such  instructions  as  it  may  hereafter  be  necessary 
to  give  him;  and  also  to  lay  out  the  town,  and  survey  the  lands  for 
lots,  farms,  and  stock  farms.  The  name  which  I  have  given  to  the 
town,  but  subject  to  your  determination,  is  San  Felipe  de  Austin,  and 
for  its  greater  formality,  sTiould  you  deem  it  necessary,  I  wish  the  cor- 
responding approval  transmitted  to  me,  in  order  that  the  commissioner 
may  proceed  to  execute  what  may  be  necessary.'^ 

Which  I  transcribe  to  you  for  your  information,  accompanied  with 
a  copy  of  the  colonisation  law,  in  order  that,  in  the  discharge  of  your 
commission,  you  will  be  governed  by  it,  and  by  the  decrees  which  I 
have  already  communicated  to  you,  as  also  by  such  instructions  as 
may  be  necessary  to  give.  You  will  therefore  inform  me  of  the  day 
fixed  for  your  departure,  in  order  that  the  escort  of  soldiers,  who  are 
to  accompany  you,  may  be  ready. — God  and  Liberty. 

LUCIANO  GARCIA. 

Bexary  2eth  July,  1823. 


[No.  16.]  Official  Letter  of  the  Commissioner  Bastrop j  to  James 
Cummings,  provisional  alcalde,  on  the  Colorado. 

The  governor  pro  tem.  of  this  province,  Lieutenant  Colonel  Don 
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Luciano  Garcia,  under  date  of  the  16th  of  last  month,  says  to  me  as 
follows: — 

"The  commandant  general  of  these  provinces,  Brigadier  Don 
Felipe  de  la  Garza,  under  date  of  the  i6th  of  June,  last  past,  says  to 
me  as  follows: 

"  I  transmit  to  you  the  documents  relative  to  the  colonial  estab- 
lishment, which  Don  Stephen  F.  Austin  is  permitted  to  form  in  that 
province,  in  order  that,  on  your  part,  you  give  due  compliance  to  the 
decree  of  the  last  government,  dated  18th  Febnary  last  past,  resanc- 
tioned  by  the  present  government  on  the  14th  April,  and  by  me  under 
this  date.  You  will  use  all  possible  efforts  to  complete  the  organisa- 
tion of  said  establishment;  charging  the  commissioner  who  may  be 
appointed  by  you  to  be  expeditious  in  concluding  his  duties,  and  that 
he  make  frequent  reports  of  his  progress,  in  order  that  you  may  do 
the  same  to  me,  and  on  its  conclusion  you  will  inform  me  thereof." 

«  And  I  transcribe  it  to  you  for  your  information,  ahd  that  in  virtue 
of  the  commission  which  I  have  conferred  upon  you,  by  my  decree 
of  this  date,  you  will  proceed  in  company  with  said  Austin  to 
organise  the  colonial  establishment  which  the  government  has  granted 
to  him  in  this  province,  for  three  hundred  Louisiana  families.  You 
will  be  governed  in  all  things  by  the  decrees  and  orders  contained  in 
the  certified  copy  of  them,  which  I  have  delivered  to  you,  and  by 
such  other  instructions  as  it  may  be  necessary  to  communicate  to  you 
until  said  establishment  is  organised,  and  ayuntamientos  are  estab- 
lished at  the  places  where  they  may  be  necessary.  The  said  Don 
Stephen  F.  Austin  is  authorised  by  the  government  to  administer 
justice  in  that  district,  and  to  form  a  regiment  of  national  militia,  over 
which,  for  the  present,  he  must  be  the  chief,  with  the  rank  of  lieute- 
nant colonel;  all  of  which  you  will  make  known  to  the  inhabitants 
of  said  district,  in  order  that  they  may  recognise  the  said  Austin, 
invested  with  said  powers,  and  obey  whatever  he  may  order  relative 
to  the  public  service  of  the  coimtry,  the  preservation  of  good  order, 
and  the  defence  of  the  nation  to  which  they  belong.'* 

And  I  transcribe  it  to  you  for  your  information,  and  strict  compli- 
ance on  your  part;  notifying  you,  that  on  Saturday,  the  9th  instant, 
you  will  collect  as  many  of  the  inhabitants  of  the  district  under  your 
charge  as  you  can,  at  the  house  of  Sylvenus  Castleman,  that  I  may 
communicate  to  them  the  superior  orders  with  which  I  am  charged, 
and  that  said  Don  Stephen  F.  Austin  may  be  recognised  by  the  civil 
and  military  authorities  dependent  on  him,  and  by  the  new  colonists 
who  are  under  his  charge. — God  preserve  you  many  years. — At 
Castleman's,  August  5th,  1823. 

EL  BARON  DE  BASTROP. 


[No.  17.]    Official  Letter  from  Jose  Antonio  Saucedo,  political 
chief  cf  TexaSj  to  Jlustin. 

Under  this  date  I  have  transmitted  to  the  alcaldes  of  the  Colorado 
and  Brazos,  the  following  order: — 
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^  The  Baron  de  Bastrop,  the  commissioner  of  tbis  goremment, 
proceeds  to  that  district,  to  put  the  inhabitants  establidied  in  it  in 
possession  of  their  lands  agreeably  to  law,  and  to  issue  to  them  the 
corresponding  titles  for  their  security,  so  soon  as  they  pay  the  feet 
established  by  the  fee  bill,  which  I  circulated  when  I  was  at  that 
point;  which  I  communicate  to  you  for  your  information,  and  in 
order  that  there  may  be  no  delay  in  the  organisation  of  that  estab- 
lishment, you  will  notify  all  the  inhabitants  who  wish  to  settle  in  it 
that  they  must  positively  assemble  on  the  day,  and  at  the  place  fixed 
by  said  commissioner,  to  put  them  in  possession  of  their  lands,  and 
issue  the  titles  therefor.  And  you  will  make  the  corresponding  re- 
.  port  of  the  receipt  and  execution  of  this  order," 

Which  I  communicate  to  you  for  your  information  and  necessary 
purposes.— God  and  Liberty.— San  Fernando  de  Bexar,  23d  June, 
.  1824.  JOSE  ANTONIO  SAUCEDO. 


Same  to  the  Same. 

The  great  scarcity  of  public  funds  under  which  this  province  is 
suffering,  and  the  urgent  necessities  at  this  time  felt  by  its  represen- 
tative bodies,  has  compelled  the  Baron  de  Bastrop,  sixth  member  of 
the  most  excellent  deputation,  to  undertake  the  fatiguing  journey  to 
that  place,  to  collect  as  much  as  possible  of  fees  belonging  to  the 
nation,  agreeably  to  the  fee  bill,  which  I  left  with  you,  on  the  lands 
granted  to  those  inhabitants,  and  also  for  the  purpose  of  issuing  titles 
to  them,  as  the  conmiissioner  of  this  government,  in  union  with 
yourself.  You  will  in  both  cases  use  every  possible  exertion  to 
carry  these  measures  into  due  effect,  for  thus  the  good  of  the  country 
requires. — God  and  Liberty. — San  Fernando  de  Bexar,  22d  June, 
1S24.  JOSE  ANTONIO  SAUCEDO. 


Same  to  the  Same,  relative  to  Stamp  Paper. 

I  send  you  a  copy  of  the  law  relative  to  stamp  paper,  in  order  that 
in  conformity  therewith,  those  inhabitants  may  make  out  their  peti- 
tions for  lands,  on  the  corresponding  stamp,  and  that  the  titles  may 
be  issued  to  them  on  the  stamp  prescribed  by  law.  And  as  there  is 
not  a  sufficiency  of  stamps  in  the  depot  of  this  city,  I  authorise  you 
to  stamp  as  much  common  paper  as  may  be  necessary  for  those  in- 
habitants, doing  it  by  means  of  a  line  at  the  top  of  each  sheet,  with 
these  expressions:  '<  Sella  So.  4rrs,  Habilitado  par  la  Nacion  Mex* 
icana  para  el  ano  de  1824,  •Austin.*  Signing  it  with  your  sur- 
name only.  After  which  the  interested  person  shall  tsike  the  same 
paper  to  the  alcalde  of  the  district,  who,  as  the  provisional  collector 
of  the  revenue,  shall  collect  its  value,  and  put  on  the  margin  of  each 

•  Seal  3d,  four  biti;  stamped  by  the  Mexican  Dation  for  the  year  1834. 


Tit  IL]  fbr  ^usiin^s  CoUmy.  599 

sheet  the  foUowing  expressions:  <<  Pago  el  inlereaado  en  esie  Jus^ 
gado  dt  mi  cargo  les  cuairo  riales  imporie  del  Sello  anterior J^^ 
Date  and  signature  of  the  alcalde.  The  same  will  be  observed  with 
regard  to  stamps  of  the  other  classes*  To  avoid  mistakes,  you  must 
keep  jdL  circumstantial  account  of  the  paper  stamped  by  you,  and  the 
akalde  will  in  like  manner,  keep  an  account  of  the  amount  collected 
by  him,  and  each  one  will  make  a  return  thereof,  to  the  government, 
at  the  end  of  the  year,  without,  however,  delaying  to  remit  the  pro- 
ceeds,  as  soon  as  possible,  by  any  safe  opportunity  that  may  present* 
—God  and  Liberty.— San  Fernando  de  Bexar,  22d  June,  1824. 

JOSE  ANTONIO  SAUCEDO. 


[No.  18.]    Appointment  of  Gasper  FloreSy  as  Commiesioner,  in 
the  place  of  Baron  de  Bastrop, 

His  excellency,  the  lieutenant  governor  of  the  state,  under  date  of 
7th  February  last  past,  says  to  me  as  follows: — 

^  It  being  impossible  for  Don  Felipe  Henrique  Neri  Baron  de  Bas- 
trop the  former  commissioner  of  the  first  colony  of  the  empresario, 
citizen  Stephen  F.  Austin,  to  leave  this  capital  to  conclude  the  unfin- 
ished business  of  said  colony,  as  well  on  account  of  his  station  as  a 
member  of  the  legislature,  as  also  because  he  is  dangerously  ill;  I  have 
thought  proper  to  determine  in  consequence  of  your  official  represen- 
tation, No.  11,  of  the  16th  January  last  past,  and  with  the  consent  of 
said  Bastrop,  to  authorise  citizen  Gasper  Flores,  who  has  been  com- 
missioned by  the  government,  for  the  second  colony  of  said  empresario^ 
to  complete  the  business  which  may  be  unfinished,  in  the  said  nrst  colo- 
ny, which  you  will  communicate  to  said  citizen.  Gasper  Flores,  for  his 
information  and  corresponding  effects." 

And  I  transcribe  it  to  you  for  the  purpose  indicated. — God  and 
Liberty. — Nacogdoches,  19th  March,  1^527. 

JOSE  ANTONIO  SAUCEDO, 
Chief  of  Department. 

To  citizen  Gasper  Flores. 


[No.  1 9.]  Order  relatim  to  the  Register. 

Executive  Department ,  qfthe  State  of  Coahuila  and  Texas. 

Under  this  date  I  have  issued  the  following  order,  to  citizen  Gas- 
per Flores,  commissioner  of  that  colony. 

"^  Having  considered  the  official  representation,  dated  5th  ultimo, 
directed  to  me  by  citizen  Stephen  F.  Austin,  empresario  of  Austin's 
colony,  in  that  department,  relative  to  the  mode  of  preventing  the  origi- 
nal documents  of  that  colony  from  being  lost  or  destroyed  by  the  lapse 
of  time,  I  have  thought  it  proper  to  approve  of  it,  and  in  consequence, 
order  that  the  following  articles  shall  be  observed  on  the  subject, 
which  are  in  addition  to  the  instructions  heretofore  given  to  you. 

*  The  hileretted  person  hai  paid  into  this  office,  nnder  my  charge,  ibor  bitf,  the  Ytlne 
«f  the  abofe  eUmp. 
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Art.  1.  In  order  to  preserve  and  perpetuate  the  documents  apper- 
taining to  the  first  enterprise  of  colonisation  .of  the  empresario,  citi- 
zen Stephen  F.  Austin,  in  Texas,  established  in  virtue  of  the  supreme 
decree  of  the  Mexican  government,  dated  18th  February,  1823;  of 
which  you  are  appointed  commissioner,  in  the  place  of  the  former 
commissioner,  Baron  de  Bastrop,  all  the  said  documents  shall  be  trans- 
cribed, together  with  the  decrees  of  the  government  on  the  subject, 
and  the  titles  issued  in  virtue  of  them,  to  individuals,  and  to  said  em- 
presario,  accompanied  with  a  plot  of  each  tract  of  land,  and  of  the 
town  of  San  Felipe  de  Austin,  in  a  large  book,  well  bound,  and  de- 
stined for  that  object. 

Art.  2.  At  the  top  of  the  first  page  of  said  book,  the  following 
words  shall  be  written,  "  Register  of  the  documents  and  titles,  issu^ 
in  the  first  enterprise  of  colonisation  of  the  empresario,  citizen  Ste- 
phen F.  Austin,  in  Texas,''  which  shall  be  signed  by  the  commis- 
sioner, empresario  and  alcalde,  of  the  town,  with  assistant  witnesses. 

Art,  3.  At  the  end  of  each  document,  and  title,  the  following  words 
shall  be  put:  "  The  foregoing  instrument  of  writing,  is  literally  copied 
from  its  original,  whch  is  on  file  in  the  archives  of  this  colony;"  dale 
and  signature  of  the  commissioner,  empresario,  and  alcalde,  with  as- 
sistant witnesses. 

Art.  4.  At  the  end  of  the  register  of  the  whole,  the  following 

words  shall  be  put:  "The  foregoing  register,  composed  of pages, 

contains  literal  and  exact  copies  of  all  the  documents  and  titles  filed 
in  the  archive?  of  the  first  colony  of  the  empresario,  citizen  Stephen 
F.  Austin,  established  in  Texas,  in  virtue  of  the  colonisation  law,  of 
the  4th  January,  1823,  and  of  the  decree  of  the  supreme  government 
of  the  Mexican  nation,  of  the  18th  of  February,  confirmed  by  those 
of  the  sovereign  constituent  congress,  and  supreme  executive  power, 
dated  the  11th  and  14th  April  of  the  said  year  1823,  which  are  copied 
into  this  book,  and  compared  with  their  originals,  by  the  commis- 
sioner, citizen  Gasper  Flores,  empresario  citizen  Stephen  F.  Austin, 
and  the  alcalde  of  this  town,  in  compliance  with  the  instructions  of  iiis 
excellency,  the  governor  of  the  state  of  Coahuila  and  Texas,  dated 
31st  of  May,  1827,  for  the  purpose  of  preserving  and  perpetuating  said 
documents  in  the  archives  of  said  colony  in  a  secure  form,  in  order 
that  they  may  at  all  times  have  the  same  value  and  legality  in  law, 
as  their  originals:  in  attestation  of  all  which,  we,  the  said  commis- 
sioner, empresario,  and  alcalde,  sign,  &c.  &c.** 

**  Inasmuch  as  I  am  informed  that  the  book  destined  for  this  object, 
is  already  acquired  by  the  empresario,  and  that  the  stamp  paper  on 
which  the  original  titles  are  extended,  has  been  paid  for; — the  said 
book  shall  be  stamped  by  the  collector  of  the  stanu)  duties  of  the 
town  of  San  Felipe  de  Austin,  with  the  stamp  of  the  fourth  seal;  and 
he  will  collect  the  value  of  one  stamp  for  each  leaf,  for  which  piir- 

I)ose  he  will  put  the  corresponding  certificate,  on  the  first  and  last 
eaf,  expressing  in  the  latter  the  whole  amount  of  stamps  collected, 
which  shall  be  entered  in  the  accounts  of  his  oflice." 
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Which  I  transcribe  to  you  for  your  intelligence  and  observance,  so 
far  as  appertains  to  you  in  answer  to  your  official  representation  of 
the  5th  of  last  month,  relative  to  the  matter, — God  and  Liberty. — 
Saltillo,  31st  May,  1827. 

ARISPE,  Governor  of  the  State. 
JUAN  ANTONIO  PADILLA,  Secretart/  of  State. 
To  Citizen  Stephen  F.  Austin. 


[No.  20.]  (Decree  No,  72.)     National  Colonisation  Law. 
The  Supreme  Executive  Power,  provisionally  appointed  by  the  ge- 
neral sovereign  Constituent  Congress — ^To  all  who  shall  see  and 

understand  these  presents:  Know  ye — that  the  said  Congress  has 

decreed  as  follows: — 

Art.  1.  The  Mexican  nation  offers  to  foreigners,  who  come  to 
establish  themselves  within  its  territory,  security  for  their  persons, 
and  property,  provided,  they  subject  themselves  to  the  laws  of  the 
country. 

Art.  2.  This  law  comprehends  those  lands  of  the  nation,  not  the 
property  of  individuals,  corporations,  or  towns  which  can  be  colo- 
nised. 

Art.  3.  For  this  purpose  the  legislatures  of  all  the  states  will,  as 
soon  as  possible,  form  colonisation  laws,  or  regulations  for  their  re- 
spective states,  conforming  themselves  in  all  things,  to  the  constitu- 
tional act,  general  constitution,  and  the  regulations  established  in  this 
law. 

Art.  4.  There  cannot  be  colonised  any  lands,  comprehended  with- 
in twenty  leagues  of  the  limits  of  any  foreign  nation,  nor  within  ten 
leagues  of  the  coasts,  without  the  previous  approbation  of  the  general 
supreme  executive  power. 

Art.  5.  If  for  the  defence  and  security  of  the  nation,  the  federal 
government  should  deem  it  necessary  to  use  any  portion  of  these 
lands,  for  the  construction  of  warehotises,  arsenals,  or  other  public 
edifices,  they  can  do  so,  with  the  approbation  of  the  general  congress, 
or  in  its  recess,  of  the  council  of  government. 

Art.  6.  Until  after  four  years  from  the  publication  of  this  law,  there 
shall  not  be  imposed  any  tax  whatever,  on  the  entrance  of  foreigners, 
who  come  to  establish  themselves  for  the  first  time  in  the  nation. 

Art.  7.  Until  after  the  year  1840,  the  general  congress  shall  not 
prohibit  the  entrance  of  any  foreigner,  as  a  colonist,  unless  imperious 
circumstances  should  require  it,  with  respect  to  tlie  individuals  of  a 
particular  nation. 

Art.  8.  The  government,  without  prejudicing  the  objects  of  this 
law,  sliall  take  such  precautionary  measures  as  it  may  deem  expe- 
dient, for  the  security  of  the  confederation,  as  respects  the  foreigners 
who  come  to  colonise. 

Art.  9.  A  preference  shall  be  given  in  the  distribution  of  lands,  to 
Mexican  citizens,  and  no  other  distinction  shall  be  made  in  regard  to 
them  except  that  which  is  foimded  on  individual  merit,  or  services 
Vol.  L— 78 
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rendered  the  country,  or  under  equal  cinnunstances,  a  residence  in 
the  place  where  the  lands  to  be  distributed  are  situated. 

Abt.  10.  The  military  who  in  virtue  of  the  offer  made  on  the  27th 
March,  1821,  have  a  right  to  lands,  shall  be  attended  to  by  the  states, 
in  conformity  with  the  diplomas  which  are  issued  to  that  offset,  by 
the  supreme  executive  power. 

Art.  11.  If  in  virtue  of  the  decree  alluded  to,  in  the  last  artide, 
and  taking  into  view  the  probabilities  of  life,  the  supreme  executive 
power  should  deem  it  expedient  to  alienate  any  portion  of  land  in 
favor  of  any  officer,  whether  civil  or  military  of  the  federation,  it  can 
do  so  from  the  vacant  lands  of  the  territories. 

Art.  12.  It  shall  not  be  permitted  to  unite  in  the  same  hands  with 
the  right  of  property,  more  than  one  league  square  of  land,  suitable 
for  irrigation,  four  square  leagues  in  superficies,  of  arable  land  without 
the  facilities  of  irrigation,  and  six  square  leagues  in  superficies  of  gra- 
zing land. 

Art.  13.  The  new  colonists  shall  not  transfer  their  property  in 
mortmain  {manus  muertos,) 

Art.  14.  This  law  guarantees  the  contracts  which  the  empresarios 
make  with  the  families  which  they  bring  at  their  own  expense,  pro- 
vided they  are  not  contrary  to  the  laws. 

Art..  15.  No  person  who  by  virtue  of  this  law,  acquires  a  title  to 
lands,  shall  hold  them  if  he  is  domiciliated  out  of  the  limits  of  the 
republic 

Art.  16.  The  government  in  conformity  with  the  provisions  estab- 
lished in  this  law,  will  proceed  to  colonise  the  territories  of  the  re- 
public. 

Mexico  J  ISth  ^ugvBt^  1824* 

CAYETANO  IBARRA,  President. 

PEDRO  DE  A  HUM  A  DA,  Member  and  Secretary. 

MANUEJL  DE  VILLAY  COCIO,  Member  and  Secretary. 

Therefore,  we  command  it  to  be  printed,  circulated,  and  obeyed. 
NICHOLAS  BRAVO,  )  Members  of  the 
VICENTE  GUERRERO,  V  Supreme  Execu- 
MIGUEL  DOMINGUEZ.S  tive  Tower. 


[No.  21.]      Colonisation  law  of  the  state  qf  Coahuila  and  Texas. 
The  Governor  provisionally  appointed  by  the  Sovereign  Congress  of 

this  state;  to  all  who  shall  see  these  presents:  Know,  that  the  said 

congress,  have  decreed  as  follows: 

Decree  No.  16.  The  constituent  congress  of  the  free,  independent 
,  and  sovereign  state  of  Coahuila  and  Texas,  desiring  by  every  pos- 
sible means,  to  augment  the  population  of  its  territory;  promote  the 
cultivation  of  its  fertile  lands;  the  raising  and  multiplication  of 
stodc,  and  the  progress  of  the  arts,  and  commerce;  and  being 
governed  by  the  constitutional  act,  the  federal  constitution,  and  ihe 
basis  established  by  the  national  decree  of  the  general  congress, 
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Nd.  73,  heiT  ethoiigfat  proper  to  decree  the  following  law  or  colo- 

hisation:  l 

Art.  1.  All  foreigners,  who  in  virtue  of  the  general  laws  of  the 
ISth  August,  1824,  which  guarantees  the  security  of  their  persons 
and  property,  in  the  territory  of  the  Mexican  nation,  wish  to  remove 
to  any  of  the  settlements  of  the  state  of  Coahuila  and  Texas,  aie  at 
liberty  to  do  so;  and  the  said  state  invites  and  calls  them. 

Art.  2.  Those  who  do  so  instead  of  being  incommoded,  shall  be 
admitted  by  the  local  authorities  of  said  settlements,  who  shall  freely 
permit  them  to  pursue  any  branch  of  industry,  that  they  may  think 
proper,  provided  they  respect  the  general  laws  of  the  nation,  and 
those  of  the  state. 

Art.  3.  Any  foreigner,  already  in  the  limits  of  the  state  of  Coahuila 
and  Texas,  who  wishes  to  settle  himself  in  it,  shall  make  a  declara- 
tion to  that  effect,  before  the  ayuntamiento  of  the  place,  which  he 
selects  as  his  residence,  the  ayuntamiento  in  such  case,  shall  admin- 
ister to  him  the  oath,  which  he  must  take  to  obey  the  federal  and 
state  constitutions,  and  observe  the  religion  which  the  former  pre- 
scribes; the  name  of  the  person,  and  his  family  if  he  has  any,  shall 
then  be  registered  in  a  book  kept  for  that  purpose,  with  a  statement 
of  where  he  was  born,  and  whence  from,  his  age,  whether  married, 
occupation,  and  that  he  has  taken  the  oath  prescribed,  and  consider- 
ing him  from  that  time,  and  not  before,  as  domiciliated. 

Art.  4.  From  the  day  in  which  any  foreigner  has  been  enrolled, 
as  an  inhabitant,  in  conformity  with  the  foregoing  article,  he  is  at 
liberty  to  designate  any  vacant  land,  and  the  respective  political  au- 
thority will  grant  it  to  him  in  the  same  manner  as  to  a  native  of  the 
country,  in  conformity  with  the  existing  laws  of  the  nation,  under  the 
condition  that  the  proceedings  shall  be  passed  to  the  government  for 
its  approbation. 

Art.  5.  Foreigners  of  any  nation,  or  a  native  of  any  of  the  Mexican 
states,  can  project  the  formation  of  new  towns  on  any  lands  entirely 
vacant,  or  even  on  those  of  an  individual,  in  the  case  mentioned  in 
the  S5th  article;  but  the  new  settlers  who  present  themselves  for  ad- 
mission, must  prove  their  Christianity,  morality,  and  good  habits,  by 
a  certificate  from  the  authorities  where  they  formerly  resided. 

Art.  6.  Foreigners  who  emigrate  at  the  time  in  which  the  general 
sovereign  congress  may  have  prohibited  their  entrance,  for  the  purpose 
of  colonising,  as  they  have  the  power  to  do,  after  the  year  1840, 6r 
previous  to  that  time,  as  respects  those  of  any  particular  nation,  shall 
not  then  be  admitted;  and  those  who  apply  in  proper  time,  shall 
always  subject  themselves  to  such  precautionary  measures  of  national 
security,  which  the  supreme  government,  without  prejudicing  the 
object  of  this  law,  may  think  proper  to  adopt  relative  to  them. 

Art.  7.  The  government'  shall  take  care,  that  within  the  twenty 
leagues  bordering  on  the  limits  of  the  United  States  of  the  North,  and 
ten  leagues  in  a  straight  line  from  the  coast  of  the  Oulf  of  Mexico, 
within  the  limits  of  this  state,  there  shall  be  no  other  setttementf. 
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except  such  as  merit  the  approbation  of  the  sopreme  gctverament  of 
the  Union,  for  which  object,  all  petitions  on  the  subject,  whether  made 
by  Mexicans  or  foreigners,  shall  be  passed  to  the  superior  government, 
accompanied  by  a  corresponding  report. 

Art.  8.  The  projects  for  new  settlements  in  which  one  or  more 
persons  offer  to  bring  at  their  own  expense,  one  hundred  or  more 
families,  shall  be  presented  to  the  government,  and  if  found  conforma- 
ble with  this  law,  they  will  be  admitted;  and  the  government  will 
immediately  designate  to  the  contractors,  the  land  where  they  are  to 
establish  themselves,  and  the  term  of  six  years,  within  which  they 
must  present  the  number  of  families  they  contracted  for,  under  the 
penalty  of  losing  the  rights  and  privileges  offered  in  their  favor,  in 
proportion  to  the  number  of  families  which  they  fail  to  introduce,  and 
the  contract  totally  annulled  if  they  do  not  bring  at  least  one  hundred 
families. 

Art.  9.  Contracts  made  by  the  contractors  or  undertakers,  Em- 
presartosy  with  the  families  brought  at  their  expense,  are  guaranteed 
by  this  law,  so  far  as  they  are  conformable  with  its  provisions. 

Art.  10.  In  the  distributions  of  land,  a  preference  shall  be  given 
to  the  military  entitled  to  them,  by  the  diplomas  issued  by  the  supreme 
executive  power,  and  the  Mexican  citizens  who  are  not  military, 
among  whom  there  shall  be  no  other  distinction,  than  that  founded 
on  their  individual  merit,  or  services  performed  for  the  country,  or  in 
equal  circumstances,  a  residence  in  the  place  where  the  land  may  be 
situated;  the  quantity  of  land  which  may  be  granted^  is  designated 
in  the  following  articles: 

Art.  11.  a  square  of  land,  which  on  each  side  has  one  league  or 
five  thousand  varas,  or  what  is  the  same  thing,  a  superficies  of  twenty- 
five  million  varas,  shall  be  called  a  sitio,  and  this  shall  be  the  unity 
for  counting  one,  two,  or  more  sitios;  and  also  the  unity  for  counting 
one,  two,  or  more  labors,  shall  be  one  million  square  varas,  or  one 
thousand  varas  on  each  side,  which  shall  compose  a  labor.  The  vara 
for  this  measurement  shall  be  three  geometrical  feet. 

Art.  12.  Taking  the  above  unity  as  a  basis,  and  observing  the 
distinction  which  must  be  made  between  grazing  land,  or  that  which 
is  proper  for  raising  of  stock,  and  farming  land,  with  or  without  the 
facility  of  irrigation;  this  law  grants  to  the  contractor  or  contractors, 
for  the  establishment  of  a  new  settlement,  for  each  hundred  families 
>Vhich  he  may  introduce  and  establish  in  the  state,  five  sitios  of  grazing 
land,  and  five  labors  at  least,  the  one  half  of  which,  shall  be  without 
the  facility  of  irrigation,  but  they  can  only  receive  this  premium  for 
eight  hundred  families,  although  a  greater  number  should  be  intro- 
duced, and  no  fraction  whatever,  less  than  one  hundred,  shall  entitle 
them  to  any  premium,  not  even  proportionally. 

Art.  13.  Should  any  contractor  or  contractors  in  virtue  of  the 
number  of  families  which  he  may  have  introduced,  acquire  in  con- 
formity with  the  last  article,  more  than  eleven  square  leagues  of  land, 
it  shall  nevertheless  be  granted,  but  subject  to  the  condition  of  alien-. 
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ating  the  excess,  vriihrn  twelve  years,  and  if  it  is  not  done,  the 
respective  political  authority  shall  do  it,  by  selling  it  at  public  sale, 
delivering  the  proceeds  to  the  owners,  after  deducting  the  costs  of 
sale. 

Art.  14.  To  each  family  comprehended  in  a  contract,  whose  sole 
occupation  is  cultivation  of  land,  one  labor  shall  be  given;  should  he 
also  be  a  stock  raiser,  grazing  land  shall  be  added  to  complete  a  sitio; 
and  should  his  only  occupation  be  raising  of  stock,  he  shall  only  re- 
ceive a  superfice  of  grazing  land,  equal  to  twenty-four  million  square 
bars. 

Art.  15.  Unmarried  men  shall  receive  the  same  quantity  when 
they  enter  the  matrimonal  state,  and  foreigners  who  marry  native 
Mexicans,  shall  receive  one-fourth  more;  those  who  are  entirely  sin- 
gle, or  who  do  not  form  a  part  of  some  family  whether  foreigners  or 
natives,  shall  content  themselves  with  the  fourth  part  of  the  above 
mentioned  quantity,  which  is  all  that  can  be  given  them  until  they 
marry. 

Art.  16.  Families  or  unmarried  men  who,  entirely  of  their  own 
accord,  have  emigrated  and  may  wish  to  unite  themselves  to  any  new 
towns,  can  at  all  times  do  so,  and  the  same  quantity  of  land  shall  be 
assigned  them,  which  is  mentioned  in  the  last  two  articles,  but  if  they 
do  so  in  the  first  six  years  from  the  establishment  of  the  settlement, 
one  labor  more  shall  be  given  to  families,  and  single  men  in  place  of 
the  quarter  designated  in  the  15th  article,  shall  have  the  third  part. 

Art.  17.  It  appertains  to  the  government  to  augment  the  quantity 
indicated  in  the  14,  15,  and  16th  articles,  in  proportion  to  the  family, 
industry  and  activity  of  the  colonists,  agreeably  to  the  information 
given  on  these  subjects  by  the  ayuntamientos  and  commissioners;  the 
said  government  always  observing  the  provision  of  the  12th  article,  of 
the  decree  of  the  general  congress  on  the  subject. 

Art.  18.  The  families  who  emigrate  in  conformity  with  the  16th 
article  shall  inwnediately  present  themselves  to  the  political  authority 
of  the  place  which  they  may  have  chosen  for  their  residence,  who 
finding  in  them  the  requsites,  prescribed  by  this  law  for  new  settlers, 
shall  admit  them,  and  put  them  in  possession  of  the  corresponding 
lands,  and  shall  immediately  give  an  account  thereof  to  the  govern- 
ment; who  of  themselves,  or  by  means  of  a  person  commissioned  to 
that  effect,  will  issue  them  a  title. 

Art.  19.  The  Indians  of  all  nations,  bordering  on  the  state,  as  well 
as  wandering  tribes  that  may  be  within  its  limits,  shall  be  received  in 
the  markets,  without  paying  any  duties  whatever  for  commerce,  in  the 
products  of  the  country;  and  if  attracted  by  the  moderation  and  con- 
fidence, with  which  they  shall  be  treated,  any  of  them,  after  having, 
first  declared  themselves  in  favor  of  our  religion  and  institutions  wish 
to  establish  themselves  in  any  settlements  that  are  forming,  they  shall 
be  admitted,  and  the  same  quantity  of  land  given  them,  as  to  the  set- 
tlers, spoken  of  in  the  14th  and  1 5th  articles,  always  preferring  native 
Indians  to  strangers. 
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Art.  80.  .In  order  that  there  may  be  no  vacancies  betwem  tracts, 
of  whichy  great  care  shall  be  taken  in  the  distribution  of  lands;  it  shall 
be  laid  off  in  squares,  or  other  forms  although  irregular,  if  the  local 
situation  requires  it;  and  in  said  distribution,  as  well  as  the  assignation 
of  lands  for  new  towns,  previous  notice  shall  be  given  to  the  adjoin- 
ing proprietors,  if  any,  in  order  to  prevent  dissentions  and  lawsuits. 

Art.  21.  If  by  error  in  the  accession,  any  land  shall  be  granted, 
belonging  to  another,  on  proof  being  made  of  that  fact,  an  equal  quan- 
tity shall  be  granted  elsewhere,  to  the  person  who  may  have  thus  ob- 
tained it  through  error,  and  he  shall  be  indemnified  by  the  owner  of 
6uch  land,  for  any  improvements  be  mayhave  made;  the  just  value  of 
which  improvements  shall  be  ascertained  by  the  appraisers. 

Art.  22.  The  new  settlers  as  an  acknowldgement,  shall  pay  to 
the  state,  for  each  sitio  of  pasture  land,  thirty  dollars;  two  dollars  and 
a  half  for  each  labor  without  the  facility  of  irrigation,  and  three  dol- 
lars and  a  half  for  each  one  that  can  be  irrigated,  and  so  on  propor- 
tionally according  to  the  quantity  and  quality  of  the  land  distributed; 
but  the  said  payments  need  not  be  made,  until  six  years  after  the  set^ 
tlement,  and  by  thirds;  the  first  within  four  years,  the  second  within 
five  years,  and  the  last  within  six  years,  imder  the  penalty  of  loang 
the  land,  for  a  failure,  in  any  of  said  payments;  there  are  excepted 
from  this  payment,  the  contractors,  and  military,  spoken  of  in  the  10th 
article;  the  former,  with  respect  to  lands  given  them,  as  a  preminin, 
and  the  latter,  for  those  which  they  obtained,  in  conformity  with  their 
diplomas. 

Art.  23.  The  ayuntamientos  of  each  municipality  {Comarcoj) 
shall  collect  the  abovementioned  funds,  gratis,  by  means  of  a  com? 
mittee,  appointed  either  within  or  without  their  body;  and  shall  re- 
mit them  as  they  are  collected,  to  the  treasurer  of  their  funds;  who 
will  give  the  corresponding  receipt,  and  without  any  other  compensa- 
tion than  two  and  a  half  per  cent,  all  that  diall  be  allowed  him,  he 
shall  hold  them  at  the  disposition  of  the  go vemment,  rendering  an  ac- 
count every  month  of  the  ingress  and  egress,  and  of  any  remissness 
or  fraud,  which  he  may  observe  in  their  collection,  for  the  correct 
management  of  all  which,  the  person  employed,  and  the  committee, 
and  tl^e  individuals  of  the  ayuntamientos  who  appoint  them,  shall  be 
individually  responsible,  and  that  this  responsibility  may  be  at  all 
times  effectual,  the  said  appointments  shall  be  made  viva  voce,  and 
information  shall  be  given  thereof,  immediately  to  the  government 

Art.  24.  The  government  will  sell  to  Mexicans,  and  to  them  only, 
such  lands  as  they  may  wish  to  purchase,  taking  care  that  there  sliall 
not  be  accumulated  in  the  same  hands  more  than  eleven  mtios;  and 
under  the  condition,  that  the  purchaser  must  cultivate  what  he  acquires 
by  this  title  within  six  years  from  its  acquisition,  under  the  penalty 
of  losing  them,  the  price  of  each  sitio,  subject  to  the  foregoing  condi- 
tion, shall  be  one  hundred  dollars,  if  it  be  pasture  land;  one  hundred 
and  fifty  dollars,  if  it  be  farming  land  without  the  facility  of  irrigatioii; 
and  two  hundred  dollars  if  it  can  be  irrigated. 
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Aht.  25  Until  six  years  after  the  publication  of  this  law,  the  legis- 
lature of  this  state,  cannot  alter  it  as  regards  the  acknowledgment, 
and  price  to  be  paid  for  land,  or  as  regards  the  quantity  an4  quality, 
to  be  distributed  to  the  new  settlers,  or  sold  to  Mexicans. 

Art.  26.  The  new  settlers,  who  within  six  years  from  the  date  of 
the  possession,  have  not  cultivated  or  occupied  the  lands  granted  them, 
according  to  its  quality,  shall  be  considered  to  have  renounced  them, 
and  the  respective  political  authority  shall  immediately  proceed  to 
take  possession  of  them,  and  recall  the  titles. 

Art.  27.  The  contractors  and  military,  heretofore  spoken  of,  and 
those  who  by  purchase  have  acquired  lands,  can  alienate  them  at  any 
time,  but  the  successor  is  obliged  to  cultivate  them  in  the  same  time, 
that  the  original  proprietor  was  bound  to  do;  the  other  settlers  can 
alienate  theirs  when  they  have  totally  cultivated  them,  and  not  before. 

Art.  28.  By  testamentary  will,  made  in  conformity  with  the  exist- 
ing laws,  or  those  which  may  govern  in  future,  any  new  colonist, 
from  the  day  of  his  settlement,  may  dispose  of  his  land,  although  he 
may  not  have  cultivated  it,  and  if  he  dies  intestate,  his  property  shall 
be  inherited  by  the  person  or  persons  entitled  by  the  laws  to  it;  the 
heirs  being  subject  to  the  same  obligation  and  condition  imposed  on 
the  original  grantee. 

Art.  29.  Lands  acquired  by  virtue  of  this  law,  shall  not  by  any 
title  whatever,  pass  into  mortmain. 

Art.  30.  The  new  settler  who  wishing  to  establish  himself  in  a 
foreign  countrv,  resolves  to  leave  the  territory  of  the  state,  can  do  so 
freely,  with  all  his  property;  but  after  leaving  the  state,  he  shall  not 
any  longer  hold  his  land,  and  if  he  had  not  previously  sold  it,  or  the 
sale  should  not  be  in  conformity  with  the  27th  article,  it  shall  become 
entirely  vacant 

Art.  31.  Foreigners  who  in  conformity  with  this  law,  hare  ob- 
tained land,  and  established  themselves  in  any  new  settlement,  shall 
be  considered  from  that  moment,  natnralised  in  the  country;  and  by 
Biarrying  a  Mexican,  they  acquire  a  particular  merit  to  obtain  letters 
of  citizenship  of  the  state,  subject  however  to  the  provisions  which 
may  be  made  relative  to  both  particulars,  in  the  constitution  of  the 
state. 

Art.  32.  During  the  first  ten  years,  counting  from  the  day  on  which 
the  new  settlements  may  have  been  established,  they  shall  be  free 
from  all  contributions,  of  whatever  denomination,  with  the  exception 
of  those  which,  in  case  of  invasion  by  any  enemy,  or  to  prevent  it, 
are  generally  imposed,  and  all  the  produce  of  agriculture  or  industry 
of  the  new  settlers,  shall  be  free  from  excise  duty  •/9/cabalaj  or  other 
duties,  throughout  every  part  of  the  state,  with  the  exception  of  the 
duties  referred  to  in  the  next  article;  after  the  termination  of  that 
time,  the  new  settlements  shall  be  on  the  same  footing  as  to  taxes, 
with  the  old  ones,  and  the  colonists  shall  also  in  this  particular,  be  on 
the  same  footing  with  the  other  inhabitants  of  the  state. 

Art.  33.  From  the  day  of  their  settlement,  the  new  colonists  shall 
be  at  liberty  to  follow  any  branch  of  industry,  and  can  also  work 
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mines  of  every  description,  communicating  with  the  supreme  govern- 
ment of  the  confederation,  relative  to  the  general  revenue  appertain- 
ing to  it,  and  subjecting  themselves  in  all  other  particulars,  to  the 
ordinances  or  taxes,  established  or  which  may  be  established  on  this 
branch. 

Art.  34.  Towns  shall  be  founded  on  the  sites  deemed  most  suita- 
ble, by  the  government,  or  the  person  commissioned  for  this  effect, 
and  for  each  one,  there  shall  be  designed  four  square  leagues,  whose 
area  may  be  in  a  regular  or  irregular  form,  agreeably  to  the  situation. 

Art.  35.  If  any  of  the  said  sites  should  be  the  property  of  an  indi- 
vidual, and  the  establishme!Uof  new  towns  on  them,  should  notorious- 
ly be  of  general  utility,  they  can,  notwithstanding,  be  appropriated  to 
this  object,  previously  indemnifying  the  owner  for  its  just  value,  to  be 
determined  by  appraisers. 

Art.  36.  Building  lots  in  the  new  towns  shall  be  given  gratis,  to 
the  contractors  of  them,  and  also  to  artists  of  every  class,  as  many  as 
are  necessary  for  the  establishment  of  their  trade;  and  to  the  other 
settlers  they  shall  be  sold  at  public  auction,  after  having  been  pre- 
viously valued — under  the  obligation  to  pay  the  purchase  money  by 
instalments  of  one  third  each;  the  first  in  six  months,  the  second  in 
twelve  months,  and  the  third  in  eighteen  months;  but  all  owners  of 
lots,  including  contractors  and  artists,  sliall  annually  pay  one  dollar 
for  each  lot,  which,  together  with  the  produce  of  the  sales,  shall 
be  collected  by  the  aynntamientos,  and  applied  to  the  building  of 
churches  in  said  towns. 

Art.  37.  So  far  as  practicable,  the  towns  shall  be  composed  of 
natives  and  foreigners,  and  in  their  delineations  great  care  should  be 
taken  to  lay  off  the  streets  straight,  giving  them  a  direction  from 
north  to  south,  and  from  east  to  west,  when  the  site  will  permit  it. 

Art.  38.  For  the  better  location  of  the  said  new  towns,  their 
regular  formation  and  exact  partition  of  their  lands  and  lots,  tbe 
government  on  account  of  having  admitted  any  project,  and  agreed 
with  the  contractor  or  contractors,  who  may  have  presented  it,  shall 
commission  a  person  of  intelligence  and  confidence,  giving  him  such 
particular  instructions  as  may  be  deemed  necessary  and  expedient; 
and  authorising  him  under  his  own  responsibility,  to  appoint  one  or 
more  surveyors  to  lay  off  the  town  scientifically,  and  do  whatever 
else  may  be  required. 

Art.  39.  The  governor  in  conformity  with  the  last  fee  bill  wirancelj 
of  notary  publics  of  the  ancient  audience  of  Mexico,  shall  designate 
the  fees  of  the  commissioner,  who,  in  conjunction  with  the  colonists, 
shall  fix  the  surveyor's  fees;  but  both  shall  be  paid  by  the  colonists, 
and  in  the  manner  which  all  parties  among  themselves  may  agree 
upon. 

Art.  40.  As  soon  as  at  least  forty  families  are  united  in  one  place, 
they  shall  proceed  to  the  formal  establishment  of  the  new  towns,  and 
all  of  them  shall  take  an  oath  to  support  the  general  and  state  con- 
stitutions; which  oath  will  be  administered  by  the  commissioner,  they 
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shall  then,  in  his  presence,  proceed  for  the  first  time  to  the  election  of 
their  municipal  authority. 

Art.  41.  A  new  town,  whose  inhabitants  shall  not  be  less  than 
two  hundred,  shall  elect  an  ayuntamiento,  provided  there  is  not  an- 
other one  established  within  eight  leagues,  in  which  case,  it  shall  be 
added  to  it.  The  number  of  individuals  which  are  to  compose  the 
ayuntamiento,  shall  be  regulated  by  the  existing  laws. 

Art.  42.  Foreigners  are  eligible,  subject  to  the  provisions  which 
the  constitution  of  the  state  may  prescribe,  to  elect  the  members  of 
their  municipal  authorities,  and  to  be  elected  to  the  same. 

Art.  43.  The  municipal  expenses,  and  all  others  which  may  be 
considered  necessary,  or  of  common  utility  to  the  new  towns,  shall 
be  proposed  to  the  governor,  by  the  ayuntamientos  through  the  poli- 
tical chief,  accompanied  with  a  plan  of  the  taxes  arbilriosj  which 
in  their  opinion  may  be  just  and  best  calculated  to  raise  them,  and 
should  the  proposed  plan  be  approved  by  the  governor,  he  shall  order 
it  to  be  executed,  subject  however  to  the  resolution  of  the  legislature, 
to  whom  it  shall  be  immediately  passed  with  his  report  and  that  of 
,  the  political  chief,  who  will  say  wliatever  occurs  to  him  on  the  subject. 

Art.  44.  For  the  opening  and  improving  of  roads  and  other  public 
works  in  Texas,  the  government  will  transmit  to  the  chief  of  that 
department  the  individuals  who,  in  other  parts  of  the  state,  may  have 
been  sentenced  to  public  works  as  vagrants,  or  for  other  crimes,  these 
same  persons  may  be  employed  by  individuals  for  competent  wages, 
and  as  soon  as  the  time  of  their  condemnation  is  expired,  they  can 
unite  themselves  as  colonists  to  any  new  settlement,  and  obtain  the  cor- 
responding lands,  if  their  reformation  shall  have  made  them  worthy 
of  such  favor  in  the  opinion  of  the  chief  of  the  department,  without 
whose  certificate  they  shall  not  be  admitted. 

Art.  45.  The  government  in  accord  with  the  respective  ordinary 
ecclesiastics,  will  take  care  to  provide  the  new  settlements  wit*  the 
competent  number  of  pastors,  and,  in  accord  with  the  same  authority, 
shall  propose  to  the  legislature  for  its  approbation,  the  salary  which 
the  said  pastors  are  to  receive,  which  shall  be  paid  by  the  new  settlers. 

Art.  46.  The  new  settlers  as  regards  the  introduction  of  slaves, 
shall  subject  themselves  to  the  existing  laws,  and  those  which  may 
hereafter  be  established  on  the  subject 

Art.  47.  The  petitions  now  pending  relative  to  the  subject  of  this 
law,  shall  be  despatched  in  conformity  with  it,  and  for  this  purpose, 
they  shall  be  passed  to  the  governor,  and  the  families  who  may  be 
establislied  within  the  limits  of  the  state,  without  having  any  land 
assigned  them,  shall  subject  themselves  to  this  law,  and  to  the  orders 
of  the  supreme  government  of  the  Union,  with  respect  to  those  who 
are  within  twenty  leagues  of  the  limits  of  the  United  States  of  Ame- 
rica, and  ten  leagues  in  a  straight  line  of  the  coast  of  the  Gulf  of 
Mexico. 

Art.  48.  This  law  shall  be  published  in  all  the  villages  of  the  state, 
and  that  it  may  arrive  at  the  notice  of  all  others  throughout  the 
Vol-  L— 79 
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Mexican  confederation,  it  shall  be  communicated  to  their  respective 
legislatures,  by  the  secretary  of  this  stale;  and  the  governor  will  take 
particular  care  to  send  a  certified  copy  of  it,  in  compliance  with  the 
161st  article  of  the  federal  constitution,  to  the  two  houses  of  congress, 
and  the  supreme  executive  power  of  the  nation,  with  a  request  to 
the  latter  to  give  it  general  circulation  through  foreign  states,  by 
means  of  your  ambassadors. 

The  governor  pro  tem.  of  the  state  will  cause  it  to  be  published 
and  circulated. — Saltillo,  24th  March,  1825. — Signed, 

RAFAEL  RAMOS  Y  VALDEZ,  President 
JUAN  VICENTE  GAMPOS,  Member  and  Sec'y. 
JOSE  JOAQUIN  ARCE  liOS  XLE&,  Member  and  Sec' y. 

Therefore,  I  command  all  authorities,  as  well  civil  as  military  and 
ecclesiastical,  to  obey,  and  cause  to  be  obeyed,  the  present  decree  in 
all  its  parts. 

RAFAEL  GONZALES,  Governor. 


[No.  22.]     Contract  with  the  Government  of  the  State  for  the 
Cotonisation  of  five  hundred  Families. 

Executive  Department  of  the  State  of  Coahuila  and  Texas. 

I  have  before  me  the  representation,  directed  by  you  to  the  supreme 
government  of  the  nation,  dated  6th  November,  1824,  soliciting  that 
Galveston  might  be  made  a  port  of  entry,  and  asking  authority  to 
settle  two  or  three  hundred  families,  more  or  less,  on  the  lands  con- 
tiguous to  those  already  distributed  in  that  colony,  and  particularly 
on  the  bay  of  Galveston,  and  the  rivers  that  discharge  into  it:  you 
also  ask  authority  to  found  a  town,  on  the  island  of  Galveston,  or  at 
some  suitable  point;  which  representation  was  transmitted  to  me  by 
the  honorable  legislature  of  the  state,  when  it  communicated  to  me 
the  law  of  colonisation,  passed  by  that  body  the  24th  of  March  last, 
for  th^  purposes  which  might  be  necessary,  relative  to  said  new  colony 
proposed  by  you. 

Subsequently,  I  received  your  representation  of  the  4th  of  February 
last,  on  the  same  subject,  and  proposing  to  colonise  three  hundred 
honest  and  industrious  families,  a  part  of  whom  were  in  the  country 
on  the  Trinity,  and  Neches  rivers,  beyond  your  limits;  which  families 
you  offer  to  settle  on  the  waters  of  the  Brazos  and  Colorado,  as  high 
as  to  the  San  Antonio  road. 

In  consequence  of  your  representations,  and  keeping  in  view  the 
contracts,  made  by  this  government  a  few  days  since,  with  four  other 
empresarios,  to  colonise  all  the  lands  adjacent  to  your  colony  on  the 
east,  north  and  west,  with  two  thousand  four  hundred  families;  in 
conformity  with  the  law  of  colonisation,  and  the  conditions  imposed 
by  the  government,  excepting  only,  the  ten  border  leagues  on  the 
coast,  and  twenty  border  leagues  on  the  boundary  line,  reserved  by 
the  national  colonisation  law,  of  the  ISth  August,  1824,  subject  to  the 
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disposition  oflhe  national  government;  and  being  informed  that  there 
remains  much  vacant  land  within  the  limits  of  your  first  colony,  not 
granted  to  any  person;  I  hereby  grant  the  permission  which  you  pe- 
tition for,  to  settle  the  three  hundred  families  you  mention,  on  the 
the  vacant  lands,  remaining  in  the  colony  now  under  your  charge,  and 
not  comprehended  in  any  of  those  already  granted  to  other  empre- 
sarios,  so  as  to  avoid  granting  an  establishment  on  lands  already 
assigned  to  others  for  that  purpose. 

In  case  you  still  wish  to  effect  the  colonisation  of  the  said  three 
hundred  families,  which  you  propose,  within  the  limits  of  your  first 
colony,  the  said  additional  families  must  subject  themselves  to  the 
federal  constitution,  and  that  of  the  state,  and  to  the  general  and  local 
laws  of  their  adopted  country;  the  said  new  colony  shall  also  be  regu- 
lated by  the  colonisation  law  of  the  state  of  the  24th  March  last,  and 
you  as  empresario,  must  be  subject  to  the  following  stipulations: 

Art.  1.  The  government  admits  the  proposition  presented  by 
citizen  Stephen  F.  Austin,  in  his  representation  of  the  4th  February, 
of  the  last  year,  relative  to  the  colonisation  of  three  hundred  families, 
so  far  as  may  be  conformable  with  the  colonisation  law,  passed  by  the 
honorable  legislature  of  this  state,  24th  March  last;  and  1  hereby 
designate,  in  compliance  with  the  8th  article  of  said  law,  and  in  con- 
sequence of  your  representation,  the  vacant  land  within  the  limits 
of  the  colony  which  you  have  already  established,  excepting  only  the 
ten  border  leagues  on  the  coast,  which  can  only  be  colonised  with  the 
previous  approbation  of  the  supreme  executive  power  of  the  nation, 
in  conformity  with  the  law  of  the  18th  August,  1824. 

Art.  2.  You  shall  respect  the  possessions  given  to  individuals, 
-who  occupy  the  lands  within  your  limits,  under  legal  titles. 

Art.  3.  In  conformity  with  the  said  colonisation  law  of  the  24th 
March,  the  empresario,  citizen  Stephen  F.  Austin,  shall  introduce  the 
three  hundred  families  which  he  proposes,  within  the  term  of  six 
years,  counting  from  the  day  on  which  the  said  empresario  signs  this 
contract,  under  the  penalty  of  losing  the  rights  and  privileges  granted 
to  him  by  the  8th  article  of  said  law. 

Art.  4.  The  families  that  are  to  compose  this  colony, besides  being 
industrious  as  offered  in  the  representation,  must  also  be  catholics,  and 
of  good  moral  habits,  which  qualifications  must  be  proved  by  the 
documents,  required  in  the  5th  article  of  the  colonisation  law,  of  the 
24th  March. 

Art.  5.  It  shall  be  an  obligation  upon  him,  not  to  admit  criminals, 
vagabonds,  or  men  of  bad  conduct,  and  he  shall  cause  all  those  of 
this  description,  who  are  found  within  his  limits  to  leave  it,  and  should 
it  be  necessary,  he  shall  put  them  out  by  force  of  arms. 

Art.  6.  For  this  purpose  the  colonists  shall  be  formed  into  a  body 
of  national  militia,  of  which  he  shall  be  the  chief,  until  otherwise 
directed. 

Art.  7.  So  soon  as  he  shall  have  introduced  at  least  one  hundred 
families,  he  shall  notify  the  government  thereof,  in  order  that  a  com- 
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missioner  may  be  sent  with  competent  instructions  to  put  new  colo- 
nists in  possession  of  their  lands^  and  to  establish  the  new  towns 
agreeably  to  law. 

Art.  8.  The  official  communications  with  the  government,  and 
with  the  authorities  of  the  state,  instruments,  and  other  public  acts, 
must  be  written  in  the  Spanish  language,  and  when  new  towns  are 
formed  he  shall  promote  the  establishment  of  schools  in  the  Spanidi 
language,  in  such  towns. 

Art.  9.  It  shall  also  be  his  duty  to  promote  the  building  of 
churches  in  said  towns,  and  the  providing  of  them  with  ornaments, 
sacred  vases  and  other  furniture,  destined  for  divine  worship,  and  to 
solicit  in  due  time  the  necessary  number  of  priests  for  the  administra- 
tion of  spiritual  affairs. 

Art.  10.  In  all  other  particulars  not  expressed  in  the  above  stipu- 
lations, he  shall  subject  himself  to  the  colonisation  law,  and  other 
general  laws. 

Art.  1 1.  The  foregoing  are  the  conditions  or  stipulations  on  which 
this  government  admits  the  new  project  of  colonisation,  proposed  by 
you  in  your  aforementioned  official  representation,  and  should  they 
be  accepted  by  you,  you  will  so  declare  under  your  signature  at  the 
end  of  this  instrument,  which  you  will  then  return  to  me,  to  be  filed 
in  the  archives  of  this  government,  and  a  certified  copy  thereof,  and 
of  your  official  representation  attested  by  the  secretary  of  state,  shall 
be  immediately  transmitted  to  you  for  your  security  in  order  that  yoa 
may  immediately  proceed  with  said  project.  God  and  Liberty. 
Saltillo,  27th  of  April,  1825. 

RAFAEL  GONZALES,  Governor  of  the  State. 

To  Citizen  Stephen  F.  Austin. 


Having  seen  the  stipulations  and  conditions,  stated  in  the  fore- 
going official  instrument  of  his  excellency,  Rafael  Gonzales,  governor 
of  the  state  of  Coahuila  and  Texas,  relative  to  the  colonisation  of 
three  hundred  foreign  families  on  the  vacant  lands  remaining  within 
the  colony  which  I  have  already  established  in  Texas;  I  hereby 
declare  my  acceptance  of  the  same,  and  agree  to  comply  with  them 
in  every  particular  under  the  penalty  of  losing  the  rights  and  privi- 
leges mentioned  in  the  third  article  of  said  stipulations.  San  Felipe 
de  Austin,  4th  of  June,  1825. 

STEPHEN  F.  AUSTIN. 


[No.  23.}    Official  letter  of  the  Governor  extending  the  foregoing 
Contract  to  five  hundred  families. 

Executive  Department  of  the  state  of  Coahuila  and  Texas. 

On  the  27th  of  April  last,  I  transmitted  to  you  the  conditions  on 
which  the  government  admitted  the  project  of  colonising  three  hun- 
dred families,  proposed  by  you  to  the  government  of  the  Union  in 
your  representation  of  the  6th  of  November,  1824,  and  in  that  to  the 
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goTemment  of  this  state,  of  the  4th  of  February  last,  specifying  more 
particularly  the  section  you  wish  to  colonise. 

I  have  just  received  the  new  representation  which  you  have 
transmitted,  under  the  date  of  the  4th  of  April  last,  proposing  to 
establish  five  hundred  families  in  said  new  colony;  and  understanding 
that  the  district  designated  for  you  in  my  communication  of  the  27th 
of  April  last,  is  suflSciently  extensive  to  settle  the  five  hundred  families 
which  you  now  propose,  I  hereby  grant  you  permission  to  do  so  on 
the  same  conditions  which  I  have  before  indicated  to  you,  it  being 
understood  that  your  former  petitions  on  this  subject  are  all  consoli- 
dated in  the  last  ones  of  the  4th  of  April. 

As  regards  establishing  the  port  of  Galveston  I  will  communicate 
the  result  to  you  separately  as  soon  as  the  sovereign  congress  of  the 
nation  determines  that  questipn.  God  and  Liberty.  Sahillo,  20th 
of  May,  1825. 

RAFAEL  GONZALES,  Governor  of  the  Slate. 

To  Citizen  Spephen  F.  Austin. 


[No.  24.]        Limits  of  the  above  mentioned  Colony. 

Executive  Department  of  the  state  of  Coahuila  and  Texas. 

Taking  into  consideration  the  representation  of  citizen  Stephen  F. 
Austin,  an  empresario  of  the  department  of  Texas,  for  the  colonisa- 
tion of  five  hundred  families  on  unappropriated  lands  of  the  state, 
asking  a  specific  demarcation  of  Hmits  within  which  the  said  families 
are  to  be  settled;  in  order  to  avoid  at  all  times  any  kind  of  doubts,  or 
disputes  between  adjoining  empresarios,  or  the  respective  colonists, 
situated  near  the  same  limits,  and  keeping  in  view  the  concessions 
f ranted  by  this  government  to  the  empresarios  Green  De  Wit, 
Robert  Leftwitch,  and  John  Lucius  Woodbury,  which  are  situated  on 
the  west,  north  and  east  of  the  colony,  of  said  citizen,  Stephen  F. 
Austin;  I  have  thought  proper  to  add  as  an  additional  article  to  the 
contract  on  colonisation,  concluded  the  4th  of  June,  1825,  the  follow- 
ing permanent  demarcation  of  limits  for  the  before  mentioned  colony. 

Commencing  on  the  west  bank  of  the  river  San  Jacinto,  at  the  ter- 
mination of  the  ten  league  reserve,  from  the  gulf  of  Mexico  and  thence 
following  up  the  right  bank  of  said  river  to  its  head,  thenoe  due 
north,  to  the  road  leading  from  Bexar  to  Nacogdoches;  thence  follow- 
low  ing  said  road  westwardly,  to  a  point  from  whence  a  line  due 
south  will  strike  the  La  Baca  to  within  ten  leagues  of  the  Gulf  of 
Mexico,  and  thence  eastwardly  along  the  said  tenleague line  parallel 
with  the  coast,  to  the  place  of  beginning. 

This  order  and  the  petition  of  said  Austin  on  the  subject,  shall  he 
added  to  the  documents  relative  to  said  colony  of  five  hundred  fami- 
lies, and  it  shall  also  be  communicated  to  said  empresario,  and  all 
others  who  may  be  interested,  for  their  information. 

And  I  communicate  it  to  you,  and  under  this  date  have  also  com- 
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mnnicated  it  to  the  commissioners  of  that  colony,  for  the  correspond- 
ing effects.     God  and  Liberty.    Saltillo,  7th  March,  1827. 

ARISPE,  Governor  of  the  State. 
To  Citizen  Stephen  F.  Austin. 

JUAN  ANTONIO  PADILLA, 

Secretary  of  State. 


[iVa  25.]  {Commission  of  Gaspar  Flores^  for  the  second  colony.) 
Execvtive  Department^  of  the  State  of  Coahuila  and  Texas. 
Convinced  of  your  honor,  integrity,  and  other  necessary  qualifica- 
tions, I  have  thought  it  proper  to  appoint  you  commissioner  for  the 
partition  of  lands,  to  the  new  colonists,  in  the  contract  of  colonisation, 
of  citizen  Stephen  F.  Austin,  with  the  government  of  this  state;  which 
I  communicate  to  you,  for  your  information,  with  the  understanding 
that  I  will  transmit  to  you  the  instructions,  and  other  documents,  by 
which  you  are  to  be  governed  in  the  discharge  of  this  most  important 
commission. — God  and  Liberty. — Saltillo,  21st  April,  1826. 

ARISPE. 
To  citizen  Gasper  Flores. 

JUAN  ANTONIO  PADILLA, 
Secretary  of  State. 


[No,  27.]  Contract  with  the  Government  for  settling  the  reserve 
land  on  the  coast j  between  La  Baca  and  San  Jacinto. 

Petition  of  S.  F.  Austin,  to  the  President. — The  land  situated  within 
the  ten  border  leagues  from  the  Gulf  of  Mexico  on  the  Hrazos  and 
Colorado  rivers  is  in  part  colonised  by  me,  under  the  concession  grant- 
ed by  the  supreme  government  of  the  Mexican  nation,  thus  leaving 
a  portion  of  vacant  land  within  said  ten  leagues;  and  as  it  is  of  great 
importance  to  the  prosperity  of  this  new  colonial  establishment,  that 
said  ten  leagues  should  be  added  to  the  colony,  which  the  govern- 
ment of  the  state  of  Coahuila  and  Texas  has  assigned  to  me,  for  the 
settlement  of  the  five  hundred  families  which  I  have  contracted  to 
introduce;  I  therefore  petition  the  national  government  to  grant  me 
permission  to  colonise  the  ten  border  leagues  on  the  coast,  within  the 
following  limits— to  wit,  beginning  on  the  east  side  of  the  La  Baca, 
ten  leagues  from  the  coast,  thence  eastwardly  following  the  northern 
boundary  of  the  ten  border  leagues,  to  the  river  San  Jacinto;  thence 
down  the  same  to  the  coast,  thence  following  the  latter  westwardly  to 
the  mouth  oY  said  La  Baca,  and  up  said  river  to  the  place  of  begin- 
ning; comprehending  all  the  vacant  l^nds  between  the  said  rivers  La 
Baca  and  San  Jacinto,  and  within  the  ten  border  leagues  from  the 
coast;  and  that  said  section  of  coimtry  should  be  added  tto  the  before- 
mentioned  colony,  to  be  colonised  under  the  same  conditions  stipulated 
with  the  government  of  the  state  of  Coahuila  and  Texas,  for  said 
colony  of  five  hundred  families.  STEPHEN  F.  AUSTIN. 

San  Felipe  de  Jiustin,  5th  June,  1826. 
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Opinion  of  the  Governor  of  the.  State  on  the  foregoing  petition. 

Most  Excellent  Sir:— I  have  the  honor  to  transmit  to  your  excel- 
lency the  original  petition  of  citizen  Stephen  F.  Austin,  empresario  of 
the  colony  of  this  name,  on  the  Brazos  and  Colorado  rivers  in  Texas; 
soliciting  permission  to  colonise  the  ten  border  leagues  on  the  Gulf  of 
Mexico,  between  La  Baca  and  San  Jacinto. 

Having  completed  the  colony  of  three  hundred  families,  which  the 
said  Austin  contracted  with  the  supreme  government  of  the  nation 
in  April  1823,  he  solicited,  in  1825,  authority  from  the  state  govern- 
ment to  introduce  five  hundred  families  more,  and  settle  them  in  the 
section  of  country  designated  for  his  first  colony,  and  a  contract  was 
entered  into  with  him,  for  that  purpose,  on  the  terms  and  conditions 
expressed  in  the  copy  of  said  contract;  which  I  herewith  have  the 
honor  of  transmitting  to  your  excellency  for  the  better  elucidation  of 
this  subject. 

This  government  in  forwarding  the  above  mentioned  petition  to 
your  excellency,  in  compliance  with  the  7th  article  of  the  colonisa- 
tion law  of  this  state  of  the  24th  March,  1825,  has  the  satisfaction  of 
informing  your  excellency,  that  it  can  discover  no  objections  what- 
ever to  the  approval  of  said  petition  by  the  supreme  government  of 
the  nation,  but  on  the  contrary  it  is  of  opinion  that  great  benefits  will 
result  from  said  establishment;  and  that  commerce,  in  the  products  of 
the  new  colonists,  will  flourish  in  consequence  of  the  settlement  of 
those  lands,  and  the  opening  of  the  ports  of  the  Brazos,  Colorado, 
and  La  Baca. 

As  regards  the  merits  of  the  said  empresario,  I  can  assure  your 
excellency^  that  besides  being  the  first  who  introduced  the  /irst 
families  in  Texas,  when  the  country  was  an  entire  wilderness,  and 
being  a  citizen  of  this  nation,  by  a  special  letter  of  citizenship,  he  has 
proved  by  his  conduct  and  adhesion  to  the  established  government, 
that  he  merits  the  highest  confidence.  God  and  Uberty.  Saltillo,  17th 
July,  1826. 

VICTOR  BLANCO, 
JUAN  ANTONIO  PADILLA, 
To  his  Excellency,  the  Minister  of  ^  Secretary  of  State. 

Interior  and  Exterior  Relations. 


Approbation  of  the  President. 

Most  ExcellentSir: — Having  rendered  an  account  to  his  excellency, 
the  president,  of  the  petition  of  citizen  Stephen  F.  Austin,  empresario 
of  the  colony  of  this  name,  on  the  Brazos  and  Colorado  Rivers  of 
Texas,  asking  permission  to  colonise  ten  border  leagues  on  the  Gulf 
of  Mexico,  between  the  La  Baca  and  San  Jacinto;  die  president  has 
thought  proper,  in  conformity  with  your  opinion  of  the  17th  July, 
1826,  which  accompanied  said  petition,  to  approve  of  the  concession 
of  the  lands  which  the  interested  person  has  petitioned  for,  imder  the 
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condition  of  subjecting  himself,  in  all  things  relative  to  said  new 
colony,  to  the  law  on  the  subject  of  the  18th  August,  1824. 

Which  I  commnnicate  to  your  excellency  by  order  of  the  president, 
for  the  corresponding  effects.  Grod  and  Uberty.  Mexico,  22d  April, 
1828. 

CANEDO. 

To  his  Excellency  the  Governor  of  the  State  of  Coahuila  and 
Texas. 

Representalion  of  S.  F.  Austin  to  the  Oovernor  of  the  Si  ale. 

Citizen  Stephen  F.  Austin,  with  due  respect,  represents  that  his 
excellency  the  president  of  the  United  Mexican  States,  having  granted 
me  permission  to  colonise  the  ten  border  leagues  on  the  coast,  between 
La  Baca  and  San  Jacinto,  as  appears  by  the  official  letter  of  the  min- 
ister of  relations  dated  22d  April  last;  and  as  I  am  ready  to  com- 
mence the  enterprise  so  soon  as  I  receive  the  competent  authority 
from  the  government  of  the  state  of  Coahuila  and  Texas;  I  therefore 
solicit  your  excellency  to  authorise  me,  in  conformity  with  the  law 
on  the  subject,  to  colonise  the  land  comprehended  within  the  before 
mentioned  limits,  and  to  survey  and  divide  out  said  lands,  to  tlie 
colonists,  in  the  portions  prescribed  by  law,  and  to  issue  to  them  their 
titles  of  possession  and  property,  in  the  name  of  the  government  of 
this  state,  giving  to  me  the  term  of  six  years  to  complete  said  enter- 
prise, the  colonists  paying  the  expenses  of  the  surveying,  titles,  and 
possessions,  according  to  the  provisions  of  the  law;  I  also  ask  autho- 
rity to  select  and  take  for  my  own  proper  use,  benefit  and  property, 
the  quantity  of  five  leagues  and  five  labors,  which  I  am  entitled  to  as 
empresario  agreeably  to  law,  for  each  one  hundred  colonists,  which  I 
establish  within  said  limits,  governing  myself  in  all  things  by  the 
general  law  of  colonisation  of  18th  August,  1824,  and  the  state  law 
of  the  24th  March,  1825;  and  for  my  security  I  petition  that  your 
excellency  will  be  pleased  to  transmit  to  me  an  attested  copy  in  due 
form,  of  the  said  official  letter  of  his  excellency,  the  minister  of  rela- 
tions, of  22d  April  last,  and  of  this  petition,  and  of  the  authority 
which  your  excellency  may  think  proper  to  give  me  on  this  subject 
Town  of  Austin,  2d  June,  1828. 

STEPHEN  F.  AUSTIN. 


Contract  between  the  Government  of  the  state  and  Austin;  and 
appointment  of  the  latter  as  commissioner. 

In  the  city  of  Leona  Vicario  {Saltillo)  this  ninth  day  of  July  1828, 
His  Excellency  the  governor  of  the  State  of  Coahuila  and  Texas, 
having  examined  the  foregoing  petition  of  citizen  Stephen  F.  Austin, 
and  the  accompanying  documents  relative  to  the  colonisation  of  the 
bor^r  lands,  situated  on  the  coast  of  the  Gulf  of  Mexico,  from  the 
La  Baca  to  the  San  Jacinto,  and  taking  into  consideration  the  merits 
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and  qualifications  of  said  citizen  Stephen  F.  Austin,  has  thought  pro- 
per to  declare  on  ^id  petition  and  documents,  the  resolution  con- 
tained in  the  following  articles  and  conditions. 

Art.  1.  In  virtue  of  the  approbation  of  the  supreme  government 
of  the  nation,  dated  22d  April,  of  the  present  year,  which  forms  a 
part  of  the  documents  in  this  matter;  the  government  of  this  state 
admits  the  project  of  colonisation,  presented  by  said  empresario,  so 
far  as  it  is  conformable  to  the  general  law  of  the  ISth  August,  1824, 
and  the  law  of  the  state,  of  the  24th  March,  1825,  both  of  them  on 
the  subject  of  colonisation,  and  I  hereby  designate  in  compliance  with 
the  8th  article  of  the  said  state  law,  the  territory  which  he  solicits, 
under  the  following  boundaries:  beginning  at  the  mouth  of  the  La 
Baca  on  its  left  bank,  thence  following  along  the  coast  of  the  Gulf  of 
Mexico  to  the  point  where  the  San  Jacinto  river  discharges  into  Gal- 
veston l^ay;  thence  following  up  the  left  bank  of  tlie  San  Jacinto 
river  ten  leagues  in  a  straight  line,  thence  westwardly  parallel  with 
the  coast  to  a  point  on  the  La  Baca,  ten  leagues  in  a  straight  line 
above  its  mouth,  thence  following  down  the  left  bank  of  said  La 
Baca  to  its  mouth,  at  the  place  of  beginning. 

Art.  2.  All  possessions  under  legal  titles  which  maybe  found  within 
the  territory,  designated  in  the  preceding  article,  shall  be  respected 
by  the  new  colonists,  and  the  said  empresario  is  hereby  charged  with 
the  fulfilment  oC  this  duty. 

Art.  3.  At  any  time,  in  case  the  government  should  need  any 
trapts  of  land  which,  from  their  local  situation,  may  be  useful,  bene- 
ficial, and'  proper,  for  the  construction  of  any  forts,  wharve^  or  public 
warehouse,  for  the  defence  of  any  ports,  or  establishments  of  the 
public  administration,  the  empresario  shall  not  have  any  right  to 
impede  the  occupation' of  any  such  lands  or  useful  points  which  may 
be  selected  by  officers  appointed  by  the  government,  and  which  may 
be  necessary  for  any  objects  of  public  security  or  integrity  of  the 
territory,  although  they  may  not  be  comprehended  in  those  specified 
in  this  article. 

Art.  4.  Citizen  Stephen  F.  Austin,  having  the  confidence  of  the 
government,  is  hereby  authorised  in  due  form  to  dischai^e,  at  the 
same  time,  both  the  obligations  of  empresario,  and  the  duties  and 
functions  of  commissioner  of  the  government,  in  the  establishment  of 
new  towns  and  settlements  in  the  before-mentioned  border  lands, 
which  are  the  subject  of  this  contract,  and  to  cause  said  lands  to  be 
surveyed  and  divided  out  to  the  colonists,  with  entire  conformity  to 
the  law,  on  the  subject  and  to  the  instructions  of  the  government, 
which  will  be  separately  directed  to  him. 

Art.  5.  Inasmuch  as  the  said  empresario  has  not  clearly  expressed 
the  number  of  families  which  be  offers  to' introduce  on  said  border 
territory,  which  he  is  now  permitted  to  colonise;  it  is  necessary  that 
be  should  make  a  specific  declaration  to  the  government  as  to  this 

E articular,  or  whether  he  has  another  contract  of  five  htmdred  fami- 
es  pending,  to  be  established  in  the  interior  of  the  country^  it  is  his 
Vol.  L-^80 
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wish  to  locate  a  part  of  them  in  said  border  territory,  as  appears  to ' 
be  indicated  by  his  representation  of  5th  June,  1326,  whatever  said 
Stephen  F.  Aiistin  may  determine  on  this  point  shall  be  considered  as 
kuserted  in  this  article. 

Art.  6.  The  said  empresario  shall  have  the  right  to  receive  the 
lands  designated  in  the  12th  article  of  the  colonisation  law  of  this 
state  in  proportion  to  the  number  of  families  he  is  to  introduce,  and 
to  select  said  land  at  the  sites  or  situation  which  he  may  choose,  the 
titles  of  possession  for  said  lands  in  favor  of  the  said  empresario  shall 
be  delivered  by  the  first  alcalde  of  the  town  of  San  Felipe  de  Austin, 
who  is  hereby  commissioned  in  due  form. for  the  sole  purpose. 

Art.  7.  The  other  duties  and  obligations  of  citizen  Stephen  F. 
Austin,  as  empresario,  are  those  of  a  general  nature,  which,  although 
not  expressed  in  this  contract,  are  inserted  in  his  contract  for  five 
hundred  families,  extended  by  this  government  the  27th  pf  April, 
1825,  all  of  .wjiich  shall  be  considered  as  herein  inserted. 

AUT.  8.  His  duties  and  obligations  as  commissioner  of  the  govern- 
ment for  this  enterprise,  are  those  prescribed  by  the  law  of  colonisa- 
tion of  this  state,  of  the  24th  March,  1825,  and  by  the  instnictions  to 
the  commissioner  approved  by  the  legislature  the  4th  of  September, 
1827,  and  by  which  all  his  operations  shall  be  governed  under  the 
responsibilities  therein  specified. 

Art.  9.  The  certified  copy  in  due  form,  solicited  by  said  citizen 
Stephen  F.  Austin,  of  the  documents  on  this  subject  and  of  this 
contract,  shall  be  delivered  to  him  attested  by  the  secretary  of  state, 
in  order  that,  should  this  contract  be  accepted  of  by  him,  said  Austin, 
it  shall  be  considered  as  concluded  and  perfected  from  the  date  of  his 
acceptation  thereof,  from  which  date  the  term  of  six  years  shall  be 
computed,  prescribed  by  law  for  the  introduction  of  the  families 
under  this  colonisation  enterprise. 

Art.  10.  The  salary  or  fees  corresponding  to  the  commissioner, 
diall  be  regulated  by  the  provisions  of  the  law  of  the  legislature  (A 
the  state,  No.  62,  dated  15th  of  May  of  the  present  year. — Date  as 
above 

J.  MARIA  VIESCA. 

JUAN  ANTONIO  PADILLA,  Sec'y  qf  Stale. 

Citizen  Juan  Antonio  Padilla,  secretary  of  the  state  of  Coahnila 
and  Texas.  I  certify  that  the  foregoing  is  literally  and  legally  copied 
from  the  originals,  which  are  on  file  in  this  office  under  my  charge. 

JUAN  ANTONIO  PADILLA, 
Secretary  of  State. 
Leona.  Vicario,  12M  «/fi/y,  1828. 


Acceptance  of  the  foregoing  Contract  by  S.  F.  Austin. 

Hairing  examined  the  contract  which  his  excellency  the  governor 
•f  the  state  of  Coahnila  and  Texas  has  thought  proper  to  comjpiiie 
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in  ten  articles,  dated  in  the  city  of  Leona  Vicario,  9th  July,  1828,  for 
the  colonisation  of  the  ten  border  leagues  on  the  coast  of  the  Gulf 
of  Mexico,  between  the  La  Baca  and  San  Jacinto,  in  Texas;  I, 
cilizert  Stephen  F.  Austin,  declare  that  I  accept  of  the  said  contract, 
under  its  stipulations;  and  as  respects  the  fifth  article  of  the  same, 
which  requires  a  declaration  on  my  part  of  the  number  of  families 
which  I  engage  to  introduce,  in  virtue  of  said  contract,  I  hereby  de- 
clare and  oflfer  to  introduce  the  number  of  three  hundred;  it  being 
imderstood  -that  I  am  to  receive  the  premium  land,  in  proportion  to 
the  families  which  I  introduce,  designated  for  empresarios,  in  the  12th 
article  of  the  colonisation  law  of  the  state,  although  they  should  not 
amount  to  three  hundred,  if  they  exceed  one  hundred  as  provMed  in 
said  12th  article;  and  being  regulated  by  the  maximum,  established 
in  the  same  article  of  said  law,  and  by  the  contracts  entered  into  with 
the  govetnment,  by  me  on  the  27th  April,  1825,  and  the  20th  Novem- 
ber, 1827.— God  and  Liberty. — Town  of  Austin,  20th  July,  1828. 

STEPHEN  F.  AUSTIN. 
To  his  excellency  the  governor  of  the  state  of  Coahuila  and  Texas. 

Executive  Decree  on  the  above  •Acceptation. 

Leona  VicariOy  2\st  •August ^  1828. 
The  above  acceptation  is  added  to  the  documents,  and  a  copy  of 
it,  and  of  this  decree,.shall  be  transmitted  to  the  erapresario  for  his 
security. 

VIESC  \ 

JUAN  ANTONIO  PADILLA,  Sec'y  of  State. 

A  copy  from  the  original,  filed  with  the  respective  documents  in 
this  office  under  my  charge. — I^ona  Vicario,  22d  August,  1828. 
JUAN  ANTONIO  PADILLA,  Sec'y  of  State. 


Instructions  to  the  Commissioner  appointed  by  the  Legislature 

of  the  State. 

Executive  Department  of  the  State  of  Coahuila  and  Texas. 
Instructions  by  which  the  commissioner  shall  be  governed  in  the  par- 
tition of  lands  to  the  new  colonists,  who  may  establish  themselves 
in  the  state,  in  conformity  with  the  colonisation  law  of  the  24th 
March,  1825. 

Art.  I.  It  shall  be  the  duty  of  the  commissioner,  keeping  in  view 
the  contract  which  an  empresario  may  have  entered  into  with  the 
government,  and  also  the  colonisation  law  of  the  24th  March,  scru- 
pulously to  examine  the  certificates  or  recommendations  which  foreign 
emigrants  must  produce  from  the  local  authorities  of  the  place  where 
they  removed  from,  accrediting  their  Christianity,  morality,  and  steady 
habits,  in  conformity  with  the  5th  article  of  said  law,  without  which 
requisite  they  shall  not  be  admitted  in  the  colony. 
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Art.  2.  In  order  to  prevent  being  imposed  on  by  false  recom- 
mendations, the  commissioner  shall  not  consider  any  as*8u£Bcient 
without  a  previous  opinion  in  writing  as  to  their  legitimacy,  from  the 
empresario,  for  which  purpose  they  shall  be  passed  to  him  by  the 
commissioner. 

Art.  3.  The  commissioner  shall  administer  to  each  of  the  new 
colonists  the  oath  in  form,  to  observe  the  federal  constitution  of  the 
United  Mexican  states,  the  constitution  of  the  state,  the  general  laws 
of  the  nation,  and  those  of  the  state  which  they  have  culopted  for 
their  country. 

Art.  4.  He  shall  issue  in  tlie  name  of  the  state  the  titles  for  land, 
in  coifformity  with  the  law,  and  put  the  new  colonists  in  possession 
of  their  lands,  with  all  legal  formalities,  and  the  previous  citation  of 
adjoining  proprietors,  should  there  be  any. 

Art.  5.  He  shall  not  give  possession  to  any  colonists  who  may 
have  established,  or  who  may  wish  to  establish  themselves  within 
twenty  leagues  of  the  limits  of  the  United  States  of  the  north,  or 
within  ten  leagues  of  the  coast,  unless  it  should  appear  that  the  su- 
preme government  of  the  nation  had  approved  thereof. 

Art.  6.  He  shall  take  care  that  no  vacant  lands  be  left  between 
possessions,  and  in  order  that  the  lines  may  be  clearly  designated,  he 
shall  compel  the  colonists,  within  the  term  of  one  year,  to  mark  their 
lines,  and  to  establish  fixed  and  permanent  comers. 

Art.  7.  He  shall  appoint,  xmder  his  own  responsibility,  the  sur- 
veyor, who  must  survey  the  land  scientifically,  requiring  him  pre- 
viously to  take  an  oath  truly  and  faithfully  to  discharge  the  duties  of 
his  office. 

Art.  8.  He  shall  form  a  njanuscript  book  of  paper  of  the  3d  stamp, 
in  which  shall  be  wriuen  the  titles  of  the  lands  distributed  to  the 
colonists,  specifying  the  names,  the  boundaries,  and  other  requisites, 
and  legal  circumstances;  and  a  certified  copy  of  each  title  shall  be 
taken  from  said  book  on  paper  of  the  2d  stamp,  which  shall  be  deliv- 
ered to  the  interested  person  on  his  title. 

Art.  9.  Each  settler  shall  pay  the  value  of  the  stamp  paper  used 
in  issuing  his  title  both  for  the  original  and  copy. 

Art.  10,  This  book  shall  be  preserved  in  the  archives  of  the  new 
colony,  and  an  exact  form  of  it  shall  be  transmitted  to  the  government, 
specifying  the  number  of  colonists,  with  their  names,  and  the  qnaniity 
of  land  granted  to  each  one,  distinguishing  that  which  is  farming  land 
with  or  without  the  facilities  of  irrigation,  and  that  which  is  granted 
as  grazing  land. 

Art.  11.  He  shall  select  the  site  which  may  be  the  most  suitable 
for  the  establishment  of  the  town  or  towns,  which  are  to  be  founded 
agreeably  to  the  number  of  families  composing  the  colony,  and  keep- 
ing in  view  the  provisions  of  the  law  of  colonisation  on  this  subject. 

Art.  12.  After  selecting  the.  site  destined  for  the  new  town,  he 
shall  take  care  that  the  base  lines  run  north  and  south,  east  and  west; 
and  he  will  designate  a  public  square  one  hundred  and  twenty  varas 
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on  each  side,  exclusive  of  the  streets,  which  shall  be  called  the  prin- 
cipalj  or  conslitulional  aquarCj  and  this  shall  be  the  central  point 
from  which  ?fae  streets  shall  run,  for  the  formation  of  squares  and 
blocks  in  conformity  with  the  model  hereto  annexed. 

Art.  13.  The  block  situated  on  the  east  side  of  the  principal  square 
shall  be  destined  for  the  church,  curate's  house,  and  other  ecclesiastical 
-buildings.  The  block  on  the  west  side  of  said  square  shall  be  desig- 
nated for  public  buildings  of  the  municipality.  In  some  other  suitable 
situation  a  block  shall  be  designated  for  a  market  square,  another  for 
a  jail  and  house  of  correction,  another  for  a  school  and  other  edifices 
for  public  instruction,  and  another  beyond  the  limits  of  the  town  for 
a  burial  ground. 

Art.  14.  He  shall,  on  his  responsibility,  cause  the  streets  to  be  laid 
off  straight,  and  that  they  are  twenty  varas  wide,  to  promote  the 
health  of  the  town. 

Art.  15.  Mechanics,  who  at^  the  time  of  founding  a  new  town, 

!)resent  themselves  to  settle  in  it,  shall  have  the  right  of  receiving  one 
ot  a  piece  without  any  other  cost  than  the  necessary  stamp  paper 
for  issuing  the  title,  and  the  light  tax  of  one  dollar  annually  for  the 
construction  of  the  church. 

Art.  16.  The  lots  spoken  of  in  the  preceding  article  shall  be  dis- 
tributed by  lot,  with  the  exception  of  the  empresario,  who  shall  be 
entitled  to  any  two  lots  he  may  select. 

Art.  17.  The  other  lots  shall  be  valued  by  appraisers  according  to 
their  situation,  and  sold  to  the  other  colonists  at  their  appraised  Value. 
In  case  there  should  be  a  number  of  applicants  for  the  same  lot,  owing 
to  its  situation  or  other  circumstances,  which  may  excite  competition, 
it  shall  be  decided  by  lot  as  prescribed  in  the  preceding  article;  the 
product  of  said  lots  shall  be  appropriated  to  the  building  of  a  church 
in  said  town. 

Art.  18.  He  shall,  in  union  with  the  empresario,  promote  the  set- 
tlement of  each  town  by  the  inhabitants  belonging  to  its  jurisdiction, 
who  take  lots  in  it,  and  cause  them  to  construct  houses  on  said  lots 
within  a  limited  time  utider  the  penalty  of  forfeiting  them. 

Art.  19.  He  shall  form  a  mannscript  book  of  each  new  town,  in 
which  shall  be  written  the  titles  of  the  lots  which  are  given  as  a  dona- 
tion, or  sold,  specifying  their  boundaries  and  other  necessary  circum- 
stances, a  certified  copy  of  each  one  of  which  on  the  corresponding 
stamp  shall  be  deliverecl  to  the  interested  person  as  his  title. 

Art.  20.  He  shall  form  a  topographical  plan  of  each  town  that 
may  be  founded,  and  transmit  it  to  the  government,  keeping  a  copy 
of  it  in  the  said  register  book  of  the  colony. 

Art.  21.  He  shall  see  that  at  the  crossing  of  eaeh  of  the  rivers  on 
the  public  roads,  where  a  town  is  founded,  a  ferry  is  established  at 
the  cost  of  the  inhabitants  of  said  town,  a  moderate  rate  of  ferriage 
is  established  to  pay  the  salary  of  the  ferryman  and  the  cost  of  the 
necessary  boats,  and  the  balance  shall  be  applied  to  the  public  funds 
of  the  town. 
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Art.  22.  In  places  where  there  is  no  towns,  and  where  ferries  are 
necessary,  the  colonists  who  may  be  settled  there  shall  be  chai^ 
with  the  establishment  of  the  ferry,  collecting  a  moderate  ferriage 
until  such  ferries  are  rented  out  for  the  use  of  the  state.  Any  colonist 
who  wishes  to  establish  a  ferry  on  the  terms  above  indicated,  shall 
form  an  exact  and  certified  account  of  the  costs  which  he  may  be  at 
for  the  building  of  boats,  and  also  an  account  of  the  produce  of  the 
ferry,  in  order  that  when  said  ferry  is  rented  out  for  the  use  of  the 
state,  he  shall  have  a  right  to  receive  the  amount  of  said  expenses 
which  had  not  already  been  covered  by  the  produce  of  the  ferry, 
which  for  the  present  he  will  collect 

Art.  23.  He  shall  preside  at  the  popular  elections  naentioned  in 
the  40th  article  of  the  colonisation  law  for  the  apppintment  of  the 
ayuntamiento,  and  shall  put  the  elected  in  possession  of  their  offices. 

Art.  24.  He  shall  take  special  care  that  the  portions  of  land  granted 
to  the  colonists  by  articles  14, 15,  and  16,  shail  be  measured  by  the 
surveyors  with  accuracy,  and  not  permit  any  one  to  itidude  more 
land  than  is  designated  by  law,  under  penalty  of  being  personally 
responsible. 

Art.  25.  Should  any  colonist  solicit,  in  conformity  with  the  I7th 
article  of  the  law,  an  augmentation  of  land  beyond  that  designated 
in  the  preceding  articles,  on  account  of  the  size  ofthe  ^mily,  industry, 
or  capital,  he  shall  present  his  petition  in  writing  lo  the  commissioner, 
stating  all  the  reasons  on  t^^hich  he  founds  his  petition,  who  ^U 
transmit  it  to  the  governor  of  'the  state,  together  with  his  opinion, 
for  which^opinion  he  shall  be  responsible  in  the  most  rigid  manner, 
in  order  that  the  governor  may  decide  on  the  subject 

Art.  26.  All  the  public  instruments,  titles,  or  other  documents 
issued  by  the  commissioner,  shall  be  written  in  Spanish,  the  memo* 
rials,  decrees,  and  reports  of  the  colonists  or  empresarios,  on  any  sub- 
ject whatever,  shall  he  written  in  the  same  language,  whether  they 
are  to  be  transmitted  to  the  government,  or  preserved  in  the  archives 
of  the  colony. 

Art.  27.  All  public  instruments  or  titles  of  possession,  and  the 
copies  signed  by  the  commissioner,  shall  be  attested  by  two  assistant 
witnesses. 

Art.  28.  The  commissioner  shall  be  personally  res|)onsible  for  all 
acts  or  measures  performed  by  him  contl'ary  to  the  colonisation  law, 
or  these  instructions. 

A  copy, — Saltillo,  September  4th,  1827. 

TI JERINA,     I  Secretaries  oflht 
AUCINIEGA,  S       Legisiature, 
A  copy,  JUAN  ANTONIO  PADILLA 
Secretary  ^  Stale, 


BOOK  VI. 

f RENCH  ORDINANCES. 
TITLE  I. 

REVOCATION  DE8  CONCESSIONS  NON  DfiFRICHfiES. 

Le  Roi  s'^tant  fait  repr^senter  en  son  Conseil  son  Edit  du  present 
mois,  par  lequel  sa  Majesty  en  consequence  de  la  concession  et  de- 
mission des  interess^s  en  la  Compagnie  de  la  Nouvelte  France^  auroit 
repris  tons  les  droits  qui  lui  avoient  fet6  accord6s  par  le  Roidcffuntyen 
consequence  du  trailfe  du  vingt  neuf  Avril  Mil  six  cent  vingt  sept,  et 
ayant  fete  remontre  k  sa  Majeste  que  l^une  des  principales  causes  que 
le  dit  pays  ne  s'est  pas  peupie  comme  il  auroit  fetfe  a  dfesirer,  et  meme 

aue  plusieurs  habitations  out  M  detruites  par  les  Iroquois,  provient 
es  Concessions  de  grande  quantity  de  terres  qui  ont  Ixk  accord^es  k 
tons  les  particuliers  habitans  du  dit  pays,  qui  n'ayant  jamais  kik  et 
n'etant  pas  en  pouvoir  de  dfefricher,  et  ayant  fetabli  leur  demeure  dans 
le  milieu  des  dites  terres,  ils  se  sont  par  ce  moyen  trouv^s  fort  eioign^s 
les  uns  des  autres  et  hors  d'etat  de  se  secourier  et  s'assister  et  ni^me 
d'etre  secourus  par  les  officiers  et  soldats  des  gamisons  de  Quihec  et 
autres  places  du  dit  pays,  et  menie  il  se  trouve  par  ce  moyen  que 
dans  une  fort  grande  etenaue  de  pays,  le  peu  de  terres  qui  se  trouvent 
aux  environs  des  demeures  des  donataires  se  trouvant  defrichees,  le 
reste  est  liors  d'etat  de  le  pouvoir  jamais  etre.  A  quoi  etant  necessaire 
de  pourvoir,  sa  Majeste  etant  en  son  Conseil  a  ordonne  et  ordonne 

Sue  dans  six  mois  du  jour  de  la  publication  du  present  Arret,  dans  le 
it  pays  tons  les  particuliers  ainsi  habitants  d'icelui  feront  defricher 
les  terres  contenues  en  leurs  concessions,  sinon  et  4  faute  de  ce  faire, 
le  dit  temps  passe,  ordonne  sa  Majeste,  que  toutes  les  terres  non  en 
friche,  seront  distribuees  par  nouvelles  concessions  au  nom  de  sa 
Majeste,  soit  aux  anciens  habitans  d'icelui,  soit  aux  nouveaux.  Re* 
▼oquant  et  annuitant  sa  dite  Majeste  toutes  concessions  des  dites  terres 
non  encore  defrichees  par  ceux  de  la  dite  Compagnie;  Mande  et  or- 
donne sa  dite  Majeste  aux  Sieurs  De  Mkzy^  Gouvemeur,  Eveque  de 
PHrtCj  et  Robert^  Intendant  au  dit  pays,  de  tenir  la  main  i  I'execu- 
tion  ponctuelle  du  present  Arrfit;  m€me  de  faire  la  distribution  des 
dites  terres  non  defrichees,  et  d'en  accorder  des  Concessions  au  nom 
de  sa  dite  Majeste.  Fait  au  Conseil  d'  Etat,  le  Roi  y  etant,  le  vingt 
et  unieme  jour  de  Mars,  mil  six  cent  soixante  et  trois.  Signe,  de 
Lnmerie.  Mtzy^  FranfoU  Eveque  de  Petree,  Rouer^  ViUeray^  Ju* 
ehereau  de  La/eriiy  Rutlle,  Dauttuil,  D^amour^  Bourdon. 
Vol.  I.— 81 
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TITLE  II. 

ARRET  DU  CONSBIL  d'eTAT  DU  ROI,  POUR  L* fiXABLISSEMENT  DB  LA  COMPAOHW 
DBS  INDB8  OCCIDBNTALES. 

Louis,  par  la  Grace  de  Dieu,  Roi  de  France  et  de  Navarre,  i  tous 
presents  k  venir,  Salut.  La  paix  dont  jouit  pr6sentement  cet  Etat, 
nocis  ayant  donii6  lieu  de  nous  appliquer  au  r^tablissement  du  com- 
merce, nous  avons  reconnu  que  celui  des  colonies  et  de  la  Navigation 
sont  les  seuts  et  verltables  moyens  de  le  mettre  dans  l'6tat  oik  il  est 
chez  les  Strangers,  pour  ^  quoi  parvenir  et  exciter  nos  suiets  i  former 
puissante  Conjpagnie,  nous  leur  avons  pron?is  de  si  grands  a  vantages, 
qu'il  y  a  lieu  d'espdrer  que  tous  ceux  qui  prendront  quelque  part  i  la 
gloire  de  l'6tat  et  qui  voudront  acqu6rir  du  bien  par  les  voies  honora- 
bles  el  legitimes,  y  entreront  f  r^  volontiers,  ce  que  nous  avons  reconnu 
avec  beaucoup  de  joie  par  la  Compagniequi  s^est  form6e  depuisquel- 
ques  mois  pour  la  terre  ferme  de  V^miriqtiej  antrement  appell6e 
France  6quinoctiale;  mais  comme  il  ne  sumt  pas  jicette  conppagnie 
de  se  mettre  en  possession  des  terres  que  nous  leur  accordons  et  les 
faire  d6fricher  et  cultiver  par  les  gens  qui  y  envoyent  avec  grands 
frais,  si  elles  ne  se  meUent  en  6tat  d'y  fetablir  le  commerce,  par  le 
moyen  duquel  les  Frangois  qui  s'habitueront  au  dit  pays  conununi- 
quent  avec  les  naturels  habitants  en  leur  donnant,  en  ^change  des 
denr6es  qui  croissent  dans  leur  pays,  les  choses  dont  ils  ont  besoin. 
II  est  aussi  absolument  nteessaire  pour  faire  ce  commerce  d'equiper 
nombre  de  vaisseaux  pour  porter  journellement  les  dites  marchandises 
qui  se  ddbitent  au  dit  pays  et  rapporter  en  France  celles  qui  s*en  re- 
tirent,  ce  qui  n'a  point  kxk  fait  jusqu'd  present  par  la  Compagnie  ci- 
devant  formde  ayant  reconnu  que  le  pays  de  Canada  a  tXk  abandonu6 
par  les  int6ress6s  en  la  Compagnie  qui  s'y  6toit  form6e  en  mil  six  cent 
vingt  huit,  faute  d'y  envoyer  annuellement  quelque  leger  secours,  ce 
que  dans  les  Isles  de  V^dmirique  oii  la  facilit6  des  terres  y  a  attirt  un 
grand  nombre  de  Franjois,  ceux  de  la  Compagnie  i  laquelle  nous  les 
avions  conced6s  en  I'atmde  mil  six  cent  quarante-deux,  au  lieu  de 
s'appliquer  k  Tagrandissement  de  cette  Colonic  et  d'dtablir  danscette 
graude  ^(endue  de  pays  un  commerce  qui  leur  du  etre  tres-avantageux:, 
se  sont  contentds  de  vendre  les  dites  Isles  i  divers  particuliers,  lesquels 
s'etant  seulement  appliqufes  ^  cultiver  les  terres,  n'ont  subsist^  depuis 
ce  tems-Ia  que  par  les  secours  des  Strangers,  en  sorte  que  jusques  A 
present  ils  ont  seuls  profit^  du  courage  des  Prangois  qui  ont  les  pre- 
miers decouvert  et  habitd  les  dites  isles  et  du  travail  de  plusieurs  mil- 
liers  de  personnes  qui  ont  cultivd  les  dites  terres.  C'est  pour  ces 
considerations  que  nous  avons  repris  des  int6ress6s  en  la  dite  Com- 
pagnie de  Canada  la  concession  qui  leur  avoit  et6  accordde  du  dit 
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pa3r9  par  le  feu  Roi  notre  tr^  honor6  Seigneur  et  pere  de  gloriense 
m^moirey  laquelle  ils  nous  out  volontairement  ced^e  par  acte  en  lenr 
assemblte  du  vingt-quatrieme  F^vrier,  mil  six  cent  soixante  et  trois 
et  que  nous  avons  r6solu  de  retirer  les  dites  Isles  de  VJimirique  qui 
ont  k\&  vendues  aux  dits  particuiiers  par  la  dite  Compagnie  en  rem- 
boursant  les  propri^taires  d'icelles  du  prix  de  leurs  acquisitions  et  des 
ameliorations  qu*ils  y  auront  faites:  mais  comme  notre  intention  a 
k\k  de  retirer  les  dites  Isles,  et  les  remettre  entre  les  mains  d'une  Com- 

f)agnie  qui  put  les  poss^der  toutes,  achever  de  les  peupler  et  y  faire 
e  commerce  que  les  Strangers  y  font  presentment,  nous  avons  estim^ 
en  roSme  terns  qu'il  6toit  de  notre  gioire  et  de  la  grandeur  et  avantage 
de  l'6tat  de  former  une  puissante  Compagnie  pour  faire  tout  le  com- 
merce des  Indes  occidentales,  ii  laquelle  nous  voulons  concfeder  toutes 
les  dites  Isles,  celles  de  Cayenne  et  de  totUe  la  terre  ferme  de  V^mi" 
riquej  depuis  la  riviere  des  ^mazones  jusqu'jicelle  d'Ori^nor;  le 
Canada^  P^cadie,  Isle  de  Terreneuve  et  autres  Isles  et  terre  ferme, 
depnis  le  Nord  du  dit  Pays  du  Canada  jusqu^i  la  Virginie  et  Floride^ 
ensemble  toute  la  cdte  de  V^frique  depuis  le  Cap  Vert  jusqu'au  Cap 
de  Bonne-t^h'ancej  soit  que  les  dits  pays  nous  appartienuent  pour 
6tre  ou  ayoir  kik  ci-devant  habitus  par  les  Prangois,  soit  que  la  dite 
Compagnie  s'y  6tablisse,  en  chassant  ou  soumettant  les  sauvages  ou 
naturels  du  pays  ou  les  autres  nations  de  TEurope  qui  ne  sont  dans 
notre  alliance,  afin  que  la  dite  Compagnie  ayant  6tabli  de  puissantes 
Colonies  dans  le  dit  Pays,  elle  les  puisse  r6gir  et  gouvemer  par  ce 
m6me  esprit,  et  y  6tablir  un  commerce  considerable  tant  avec  les 
Frangois  qui  y  sont  ji  habitues  et  ceux  qui  s'y  habitueront  apr^, 
qu'avec  Indiens  et  autres  naturels  habitants  des  dits  pays  dont  elle 
pourra  tirer  de  grands  avantages,  pour  cet  effet  nous  avons  jug6  k 
propos  de  nous  servir  de  la  dite  Compagnie  de  la  terre  ferme  de 
V  JimMque;  laquell«  Compagnie  6tant  &}k  compos^e  de  beaucoup 
d'interessib  et  munie  de  beaucoup  de  vaisseaux,  pent  ais6ment  se 
mettre  en  etat  de  former  celle  des  Indes  Occidentales  et  se  fortifiant 
de  tous  ceux  de  nos  sujets  qui  voudront  y  entrer,soutenircette  grande 
et  louable  entreprise.  A  ess  causes  et  autres  bonnes  considerations 
k  ce  nous  mouvans,  savoir  faisons,  qu'aprfes  avoir  feit  mettre  cette 
affaire  en  deliberation  en  notre  Conseil  oii  etoient  la  Reine  notre  irbs 
honoree  Dame  et  Mire,  notre  trte  cher  fr^re  le  due  d^OrtianSy  plu- 
sieurs  Princes  et  autres  Grands  de  notre  dit  Conseil,  de  notre  certaine 
science,  pleine  puissance  et  autorite  Royale,  Nous  avons  par  le  present 
£dit,etabli  et  etablissons  une  Con^pagnie  des  Indes  Occidentales,  qui 
sera  composee  des  interesses  en  la  terre  ferme  de  V^m6rique  et  autres 
nos  sujets  qui  voudront  y  entrer,  pour  faire  tout  le  commerce  qui  se 
pourra  faire  en  Petendue  des  dits  pays  de  la  terre  ferme  de  VJimi" 
riqtiey  depuis  la  Riviere  des  Amazones  jusqu*4  celle  i^Orenoc^  et 
Isles  apeliees  AnlWts^  possedees  par  les  Frangois  et  dans  le  Canada^ 
rJicadie^  Isles  et  terre  ferme,  et  autres  Isles  et  terres  ferities  depuis 
le  nord  du  dit  Pays  de  Canada,  jusqu'i  la  Virginie  et  Floride;  en- 
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semble  la  cote  de  V^/rique  depuis  le  Cap  yeri  jusqu'au  Cap  de 
Bonne- Espirancey  tant  et  si  avant  qu'elle  pourra  s'fetendre  dans  les 
terres  soil  que  les  dits  pays  nous  appartiennent  pour  6tre  ou  ayoir  ^6 
ci-devant  habit6s  par  les  Francois,  soit  que  la  dite  Compagnie  s'y 
4tablisse  en  chassant  ou  soumettant  les  Sauvages  ou  naturels  habitaos 
du  dit  Pays  ou  les  autres  nations  de  V  Europe^  qui  ne  sont  dansnotre 
alliance,  lesquels  pays  nous  avons  conc6d6s  et  conc6dons  k  la  dite 
Compagnie  en  toute  Seigneurie,  propri6t6  et  justice;  et  apr^  avoir 
examine  les  articles  et  conditions  qui  nous  ont  kik  pr6sent6s  par  les 
int6re8s6s  de  la  dite  Compagnie,  nous  les  avons  agrees  et  accord^ 
agr6ons  et  accordons  ainsi  qu'elles  sont  ins6r6es  ci-apres: 

I.  Comme  nous  regardons  dans  I'etablissement  des  dites  Colonies 
principalement  la  gloire  de  Dieu  en  procurant  le  salut  des  Indiens  et 
Sauvages,  auxquels  nous  desirons  faire  connoitre  la  vraie  Religion,  la 
dite  Compagnie  presentement  6tablie  sous  le  nom  de  Cotnpagnie  des 
Jndes  OccidentaieA^  sera  oblig6e  de  faire  passer  aux  pays  ci  dessus 
conc6d6s  le  nombre  d'Eccl6siastiques  n6cessaire  pour  y  prScher  le 
Saint  Evangilc  et  instruire  ces  peuples  de  la  cr6ance  de  la  Religioii 
Catholique,  Apostolique  et  Romaine,  comme  aussi  de  bfitir  des 
Eglises  et  y  fetablir  des  Cures  et  Presbitferes,  dont  elle  aura  la  nomi- 
nation, pour  faire  le  service  Divin  aux  jours  et  heures  ordinaires  et 
administrer  les  Sacremens  aux  habitants,  lesquelles  Eglises,  Cures  et 
Presbit^res,  la  dite  Compagnie  sera  tenue  d'entretenir  d^cemraent  et 
avec  honneur,en  attendant  qu'elle  les  puisse  fonder  raisonnablement, 
sans  toute  fois  que  la  dite  Compagnie  puisse  changer  aucun  des  dits 
Ecclesiastiques  qui  sont  k  present  6tablis  dans  le  dit  pays,sur  lesquels 
elle  aura  n6anmoins  le  mSme  pouvoir  et  autoritfe  que  les  m&nes 
gouverneurs  et  propri6taires  des  dites  Isles. 

IL  Que  la  dite  Compagnie  sera  compos6e  de  tous  ceiix  de  nos 
sujets  qui  voudront  y  entrer  de  quelle  qualitfe  et  condition  qu'ils  soient, 
sans  que  pour  cela  ils  d^rogent  I  leur  noblesse  et  privil^e^  dont  nous 
les  dispensous,dans  laquelle  Compagnie  pourront  pareillement  entrer 
les  Strangers  et  sujets  de  quelque  Prince  et  Etat  que  ce  soit. 

III.  Tous  ceux  qui  voudront  entrer  en  la  dite  Socifete,soit  Frangois 
ou  Strangers,  y  seront  regus  pendant  quatre  mois,  it  compter  du  pre- 
mier jour  de  Juin  de  la  pr6sente  annee,  pour  telle  somme  qui  leor 
plaira,  qui  ne  pourra  n^nmoins  etro  moindre  de  trois  nulle  livres, 
apr^  lequeltems  pass6  aucune  personne  n'y  sera  admise. 

IV.  Ceux  qui  mettront  dans  la  dite  Compagnie  depuis  dix  jusqu'i 
vingt  mille  livres,  soit  Francois  ou  Strangers,  pourront  assister  aux 
assemblies  g6n6rales,  et  y  avoir  voix  deliberative;  et  ceux  qui  met- 
tront vingt  mille  livres  et  audessus  pourront  €tre  (Aus  Directeurs 
g^n^raux  chacun  k  leur  tour,  ou  selon  I'ordre  qui  sera  arr6t6  par  la 
dite  Compagnie;  et  acquerront  ceux  qui  seront  int6ress6s  en  la  dite 
Compagnie  pour  vingt  mille  livres,  le  droit  de  Bourgeoisie  dans  les 
villes  du  Royaume  oh  ils  feront  leur  rdsidence. 

V.  Les  Strangers,  qui  entreront  en  la  dite  Compagnie  pour  la  dite 
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somme  de  yingt  mille  Uvres/seront  rfeput^s  Fran9oi8  et  regnicoles 
pendant  le  terns  qu'ils  demeureront  et  seront  int6ress6s  pour  les  dites 
Yingt  mille  livres  en  la  dite  Compagnie,  et  apr^  le  terns  de  yingt 
ann6es  expire,  ils  jouiront  du  privil^e  incommutablennent,  sans  autre 
besoin  d'autres  lettres  de  naturalit6;  et  tous  parents,  quoique  Stran- 
gers, leur  pourront  succSder  en  tous  les  biens  qu'ils  auront  en  ce 
Royaume;  leur  ddclarons  que  nous  renongons  d^  i  present  pour  cet 
^ard  4  tous  droits  d'aubaine. 

VL  Les  OflSciers  qui  entreront  en  la  dite  Compagnie  pour  vingt 
mille  livres  seront  dispense  dela  r6sidence  k  laquelle  Sa  Majest6  les 
oblige  par  la  declaration  du  mois  de  D^cembre  dernier,  et  jouiront  de 
leurs  gages  et  droits  comme  s'ils  6toient  presents  au  lieu  de  leur 
residence. 

VII.  Les  int6ress6s  en  la  dite  Compagnie  pourront  vendre,  c6der 
et  transporter  les  actions  qu'ils  auront  en  icelle,  ^  qui  et  ainsi  que  bon 
leur  semblera. 

VIII.  Sera  6tablie  en  la  ville  de  Paris  une  chambre  de  Direction 
gSnSrale,  compos6e  de  neuf  Directeurs  g6n6raux,  qui  seront  Slus  par 
la  Compagnie,  et  dont  il  y  en  aura  du  moins  trois  de  Marchands, 
lesquels  Directeurs  exerceront  la  dite  direction  pendant  trois  ann6es, 
et  ou  les  affaires  de  la  dite  Compagnie  reqnerroient  des  chambres  de 
direction  particulieres  dans  les  Provinces,  il  en  sera  6tabli  par  la  dite 
Compagnie,  avec  le  nombre  de  Directeurs  qu*elle  jngera  k  propos, 
lesquels  seront  pris  du  nombre  des  marcbands  des  dites  Provinces,  et 
Don  d'autres;  lesquels  dits  marchands  pourront  6tre  dans  les^  dites  di- 
rections particulieres,  bien  qu'ils  ne  soient  int6ress6s  que  pour  dix 
mille  livres,  et  ne  pourront  les  dits  Directeurs  gSnSrauxet  particuliers 
6tre  inquiStSs  eu  leurs  persodnes  ni  en  leurs  biens  pour  raison  des 
affaires  de  la  dite  Compagnie. 

IX.  Sera  tenue  tous  les  ans  une  assembl6e  gSndrale,  le  premier  jour 
de  Juillet,  pour  d61ib6rer  sur  les  affaires  gSnSrales  de  la  Compagnie, 
oCk  tonsceux  qui  auront  voix  deliberative  pourront  assbter;  en  laquelle 
assembiee,  seront  nomm^s  les  dits  Directeurs  gdneraux  et  particuliers, 
k  la  pluralii6  des  voix;  et  comme  la  dite  Compagnie  ne  pent  etre 
enti^rement  form6e  avant  le  premier  jour  d'Octobre  prochain,  sera  le 
quinziemedu  dit  mois  fait  une  assembl6e  gendrale  pour  la  nomination 
des  neuf  premiers  Directeurs  gen^raux,  dont  trois  sortiront  apr^s  trois 
ann^es  expirees,  et  k  leur  place  il  en  entrera  trois  nouveaux,  la  m6me 
chose  se  fera  I'annee  suivante  et  ainsi  toufes  les  ann^es  il  on  entrera 
et  sortira  pareil  nombre,  -en  sorte  que  la  dite  Chambre  de  direction 
gdn^rale  sera  toujourscompos^e  de  neuf  Directeurs,  savoir,  six  anciens 
et  trois  nouveaux,  qui  exerceront  trois  ann6es  k  la  reserve  des  neuf 
premiers  Directeurs,  dont  trois  exerceront  quatre  ann^es  et  les  dits 
trois  autres  cinq,  afin  que  les  affaires  de  la  dite  Compagnie  soient 
conduites  avec  plus  de  connoissance:  la  m^e  chose  se  pratiquera 
pour  selection  des  Directeurs  particuliers;  et  en  cas  de  mort  d'aucun 
des  Directeurs,  il  en  sera  61u  d'autres  par  la  dite  Compagnie  au  dil 
jour  premier  de  Juillet 
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X.  Les  Secretaire  et  Caissier  gfentral  de  la  Compagnie  en  la  Mw- 
veiie  France  seront  nommfes  par  icelle^i  la  plurality  des  voix,  et  ne 
ponrront  fitre  de8titu6s  qn^en  la  mSme  maniere. 

XL  Les  effets  de  la  dite  Compagnie,  ni  les  parts  et  portions  qai 
appartiendront  aux  int6ress6s  en  icelle,  ne  pourront  §tre  saisis  pour 
DOS  affaires,  pour  quelque  cause,  pr^texte  ou  occasion  que  ce  soit,  ni 
in6me  les  parts  qui  appartiendront  aux  Strangers,  pour  raison  ousous 
pr6texte  de  guerre,  repr^saille  ou  autrement,  que  nous  pourrions  avoir 
contre  les  Princes  et  Etats  dont  ils  sont  sujets. 

XI  I.  Ne  pourront  pareillement  6tre  saisis  les  effets  de  la  dite  Com- 
pagnie par  les  crfeanciers  d'aucun  des  int6ress6s,  pour  raison  de  leurs 
dettes  particulieres,  et  ne  seront  teiuis  les  Directeurs  de  la  dite  Socxklk 
de  fa  ire  voir  P6tat  des  dits  effets,  ni  rendre  aucun  compte  aux  crfean- 
ciers  des  dits  int6ress6s,  sauf  aux  dits  cr6anciers  k  faire  saisir  et  arr^ter 
entre  les  mains  du  Caissier  g^n^ral  de  la  dite  Compagnie,  ce  qui 
pourra  revenir  aux  dits  int^res^  par  les  comptes  qui  aeront  arrStes 
par  la  Compagnie,  auxquels  ils  seront  tenus  de  se  rapporter;  ^  la 
charge  que  les  dits  saisissants  feront  vendre  les  dites  saisies  dans  les 
six  mois  da  jour  qu'elles  auront  6t6  faites,  aprfes  lesquels  elles  seront 
nulles  et  comme  non  avenues,  et  la  dite  Compagnie  pleinement  d6- 
charg6e. 

XIII.  Les  Directeurs  g6n6raux  de  Paris j  nommeront  les  oflBciers 
commandants,  et  commis  n6cessaires  pour  le  service  de  la  dite  com- 
pagnie, soit  dans  le  Royaume  ou  dans  les  pays  conc6d6s;  et  ordonne- 
ront  des  achats  des  marchandises,  ^quipements  de  vaisseaux,  pave- 
ments de  gages  et  officiers  et  commis,  et  g^i^ralement  de  toutes  les 
ehoses  qui  seront  pour  le  bien  et  utility  de  la  dite  Compagnie;  lesqnels 
Directeurs  pourront  agir  les  uns  en  Tabsence  des  autres,  4  la  charge 
toutefois  que  les  ordonnances  pour  les  d^penses  seront  signfes  aa 
moins  par  quatre  des  Directeurs. 

XIV.  Les  comptes  des  Chamhres  de  direction  particuliere  ou  des 
Commissionaires  qui  seront  ^tablis  dans  les  Provinces  seront  rendus 
ii  la  Chambre  de  direction  g6n^rale  i  Paris,  de  six  mois  en  six  mois; 
et  oeux  de  la  dite  Chambre  de  direction  gfen6rale  de  Paris,  arret6s 
d'ann^e  en  ann6e;  et  les  profits  partagfes,!  la  r6serve  des  deux  pre- 
mieres annfees,  pendant  lesqnelles  il  ne  sera  fait  aucun  partage;  les- 
quels comptes  seront  rendus  i  la  maniere  des  marchands;  et  les  livres 
de  raison  de  la  dite  Compagnie,  tant  de  la  dite  Direction  g6n6rale  que 
des  particulieres,  seront  tenus  en  parties  doubles,  auxquels  livres  sera 
ajout^  foi  et  justice.  • 

XV.  La  Compagnie  fera  seule,  k  Pexclusion  de  tons  nos  autres 
sujets,  qui  n*entreront  en  icelle,  tout  le  commerce  et  navigation  dans 
les  dits  pays  conc^d^  pendant  quarante  anntes;  et  i  cet  effet  nous 
faisons  defense  k  tons  nos  dits  sujets,  qui  ne  seront  de  la  dite  Com- 
pagnie, d'y  n^gocier  k  peine  de  confiscation  de  leurs  vaisseaux  et 
marchandises,  applicables  au  profit  de  la  dite  Compagnie,  i  la  reserve 
de  ia  pSobe  qui  sera  libre  k  tons  nos  dits  siTJets. 
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XVL  Et  pour  donner  mojen  i  la  dke  Coinpagnie  de  sotitenir  les 
grandes  d^penses  qu'elle  sera  oblig6e  de  faire  pour  I'entretien  des 
ColoDies  et  du  grand  nombre  de  vaisseaux  qu'eile  envoyera  aux  dita 
pays  conc6des:  Nous  promettons  k  la  dite  Compagnie  de  lui  faircf 
payer  pour  cbacun  voyage  de  ses  dits  vaisseaux,  qui  feront  leurs 
6quiperneots  et  cargaisons  dans  les  ports  de  Francty  irout  d^charger 
et  rechargerom  daDs  les  dites  Isles  et  terre  ferme  oi^  les  colonies 
Francoises  seront  ^tablies,  et  feront  leur  retour  dans  les  ports  da 
Royaume,  trente  livres  pour  chacun  tonneau  de  marchandises  qu'ils 
poneront  dans  les  dits  pays,  et  quarante  livres  pour  eelles  qu'ils  en 
rapporteront  et  d^chargeront,  ainsi  qu'il  est  dit,  daus  les  ports  du 
Royaume;  dont,  i  quelque  somme  que  chaque  voyage  se  puisse  mon- 
ter,  nous  lui  avons  fait  et  faisons  don,  sans  que  pour  ce  il  soit  besoin 
d'autres  lettres  que  }a  presente  concession:  Voulons  et  ordonnons 
que  les  dites  sonunes  soient  payees  i  la  dite  Compagnie  par  ie  Oaide 
de  notre  Tr6sor  Royal  sur  leseertifications  de  deux  des  Directeurs,et 
pass^es  dans  ses  comptes  sans  aucune  difficnlt& 

XVII.  Les  marchandises  qui  auront  ^te  dtelar^es  pour  ^re  coii<r 
sotnmeesdans  le  Royaume,  et  acqnitt6es  des  droits  d'entr^e  et  que  la 
Compagnie  voudra  renvoyer  aux  pays  Strangers,  ne  payeront  aucnns 
droits  de  sortie,  non  plus  que  les  sucres  qui  auront  kxk  raffin^s  en 
France,  dans  les  raffineries  que  la  Compagnie  fera  6tablir,  lesquels 
nous  d6chargeons  pareillement  de  tous  droits  de  sortie,  pourvu  qu'ils 
soient  chargis  sur  des  vaisseaux  Fraugois  pour  Stre  transport's  bors 
du  Royaume. 

XVIII.  La  dite  Compagnie  sera  pareillement  exempte  de  tous 
droits  d'entr^e  et  sortie  sur  les  munitions  de  guerre,  vivres  et  autres 
choses  n6ces3aires  pour  Pavitailiement  et  armement  des  vaisseaux 

Su'elle  6quipera,  mSme  de  tous  les  bois,  cordages,  goudron,  canons 
e  fer  et  de  fonte  et  autres  choses  qu'eile  fera  venir  des  pays  Stran- 
gers, pour  la  construction  des  na vires  qu'eile  fera  b&tir  en  France. 

XIX.  Appartiendront  k  la  dite  Compagnie,  en  toute  Seigneurie, 
propri6t6  et  justice,  toutes  les  terres  qu'eile  pourra  conqu6rir  et  habiter 
pendant  les  dites  quarante  annSes  en  l'6tendue  des  dits  pays  ci*devant 
exprim^  et  concede,  comme  aussi  les  Isles  de  V^miriq'ue  appellees 
tdntillesy  babitSes  par  les  Frangois,  qui  ont  et6  vendues  k  plusieurs 
particuliers  par  la  Compagnie  des  dites  Isles  form6e  en  1642,  en 
remboursant  les  Seigneurs  propriStaires  d'icelles  d^  sommes  qu'ils 
ont  payees  pour  I'achat,  conformSment  k  leurcontrat  d'acquisition,  et 
des  ameliorations  et  augmentations  qu'ils  y  ont  feites  suivant  la 
liquidation  que  les  Commissiares  par  nous  ice  d'put^,  et  les  laissant 
jouir  des  habitations  qu'ils  y  ont  6tablies  depuis  I'acquisition  des  dites 
Isles. 

XX.  Tous  lesquels  pays,  isles  et  terres,  places  et  forts,  qui  peuvent, 
y  avoir  6t6  eonstruits  et  etablis  pur  nos  sujets.  Nous  avons  donnS,  oc- 
troyS  et  conc6d6,  donnons,  octroyons  et  conc6dons  i  la  dite  Compag- 
nie pour  en  jouir  4  perp6tuit6  en  toute  propri6t6,  seigneurie  et  justice; 
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ne  nous  rfeserrant  autre  droit,  ni  deyoir  que  la  seule  Foi  et  Hommage- 
lige,  que  la  dite  Compagnie  sera  tenue  de  nous  rendre  et  i  nos  succes- 
^urs  KoiSy  k  cbaque  mutation  de  Roi  avec  une  Couronne  d'or  da 
poids  de  trente  marcsl 

XXI.  Ne  sera  tenue  la  dite  Compagnie  d'aucun  remboursement 
ni  dMommagement  envers  les  compagiiies  auxquellos  nous  ou  iios 
prU^cesseurs  Rois  ont  cotic6d6  lesdites  terres  et  isles^nous  diargeant 
d'y  satisfaire  si  aucun  leur  est  du,  auquel  effet  nous  avons  r6voqu6  et 
r6yoquons  h  leur  ^ard  toutes  les  concessions  que  nous  leur  en  avons 
accoid^s;  auxquelles,  en  terns  que  besoin,  nous  avons  subrog^  la  dite 
Compagnie  pour  jouir  de  tout  le  conteim  en  icelle^  ainsi  et  comma  si 
elles  6toient  particulierement  exprim^es. 

XXII.  Jouira  la  dite  Compagnie  en  quality  de  Seigneur  des  dites 
terres  et  isles,  des  droits  Seignenriaux  qui  y  sont  pr^sentement  6tablis 
sur  les  habitants  des  dites  terres  et  isles,  ainsi  qu'ils  se  levent  i  present 

rar  les  Seigneurs  proprietaries,  si  ce  n'est  que  la  Compaguie  trouve 
propos  de  les  commuer  en  autres  droits  pour  le  soulagement  des  dies 
habitants. 

XXIII.  La  dite  Compagnie  pourra  vendre  ou  inf^oder  les  terres, 
8oit  dans  les  dites  isles  et  terres  fermes  de  VAmirique^  ou  ailleuis 
dans  les  dits  pays  conc6d6s,  i  tels  cens,  rentes  et  droits  Seigneuriaux 
qu'elle  jugera  bon,  et  k  telles  personnes  qu'elle  trouvera  i  propos. 

XXIV.  Jouira  la  dite  Compagnie  de  toutes  les  mines  et  minieres, 
caps,  golfes,  ports,  bavres,  fleuves,  rivieres,  isles  et  islots,  6tant  dans, 
l'6tendue  des  dits  pays  conc6dfe,  sans  Stre  tenue  de  nous  payer  pour 
raison  des  dites  mines  et  minieres  aucuns  droits  de  Souveraiuet6,  des- 
quels  nous  lui  avons  fait  don. 

XXV.  Pourra  la  dite  Compagnie  faire  construire  des  forts  en  tons 
les  lieux  qu'elle  jugera  n6ce8saires,  pour  la  defense  du  dit  pays,  faire 
fondre  canons  k  uos  armes,  audessous  desquelles  elle  pourra  faire 
mettre  celles  que  nous  lui  accordons  ci-apr^  Faire  poudre,  fondre, 
boulets,  forger  armes,  et  lever  gens  de  guerre  dans  le  Royaume,  pour 
envoyer  au  dit  pays,  en  prenant  notre  permission  en  la  forme  ordi- 
naire et  accoutum^e. 

XXVI.  La  dite  Compagnie  pourra  aussi  ^tablirtels  Gouvemeurs 
qu'eile  jugera  k  propos,  soit  dans  la  terre  ferme,  par  Provinces  ou  de- 
partments s6pares,  soit  dans  les  dites  Isles,  lesquels  Gouvemeurs  nous 
•eront  nomm6s  et  pr^sent^  par  les  Directeurs  de  la  dite  Compagnie 
pour  leur  dtre  exp4di6  nos  provisions;  et  pourra  la  dite  Compagnie 
les  destituer  toutes  fois  et  quantes  que  bon  lui  semblera,  et  en  6tal)lir 
d'autres  en  leur  place,  auxqnels  nous  feront  pareillementexp4dier  nos 
lettres  sans  aucune  difficult^,  en  attendant  Fexp6dition  desquelles, 
ils  pourront  commander  le  tems  de  six  mois  ou  un  an  au  plus  sur  les 
commissions  des  directeurs. 

XXVII.  Pourra  la  dite  Compagnie  armer  et  6quiper  en  guerre 
tel  nombre  de  vaisseauxqu'elle  jugera  i  propos,  pour  la  defense  des 
dits  Pays  et  sQret6du  dit  Commerce,  sur  lesquels  vaisseaux  elle  pourra 
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mettre  tel  nombre  de  canons  de  fontc  que  bon  lui  semblera,  arbo- 
rer  le  Pavilion  Wane  avec  les  amies  de  Francey  et  6tablir  tels  Capi- 
taines,  Officers,  Soldats  et  Matelots  qu'elle  trouvera  bon,  sans  qiJe  les 
dits  vaisseaux  puissent  6tre  par  nous  emptoyfe,  soit,  i  Poccasion  de 
quelque  guerre  ou  autrement,  sans  le  consentement  de  la  dite  Com- 
pagnie. 

XXVIII.  S'il  est  fait  aucune  prise  par  les  vaisseaux  de  la  dite  Com- 

f)agnie  sur  les  ennemisde  l'6tat  dans  les  mers  des  Pays  conc6d6s,  elles 
ui  appartiendront  et  seront  jugfees  par  les  Officiers  qui  seront  6tablis 
dans  le  lieu  des  dits  Pays  oS  elles  pourront  6tre  men6es  plus  commo- 
dement,  suivant  les  Ordonnances  de  la  Marine,  nous  rfeervant  sur 
icelles  le  droit  de  TAmiral,  lequel  donnera  sansdifficult6  les  commis- 
sions ef  cong6s  pour  la  sortie  des  dits  vaisseaux  des  ports  de  France. 

XXIX.  Pourra  la  dite  Compagnie  trailer  de  paix  et  alliance  en  no- 
tre  nom  avec  les  llois  et  Princes  des  Pays  o^  elle  voudra  faire  ses  ha- 
bitations de  Commerce,  et  convenir  avec  eux  des  conditions  et  des 
trait^s,  qui  seront  par  nous  approuvfe;  et  en  cas  d'insulte,  leur  d6cla- 
rer  la  guerre,  les  attaquer  et  se  dfefendre  par  la  voie  des  armes. 

XXX.  Et  en  cas  que  la  dite  Compagnie  fut  troublfee  en  la  posses- 
sion des  dites  terres  et  dans  le  Commerce  par  les  ennemis  de  notre 
€tat,  nous  promettons  de  la  d6fendre  et  assister  de  nos  armes  et  de  nos 
vaisseaux  A  nos  frais  et  d6pens. 

XXXI.  Pourra  la  dite  Compagnie  comme  Seigneurs  haut-justiciers 
de  tout  les  dit  pays,  6tablir  des  Juges  et  Officiers  partout  oCk  besoin 
sera  et  oik  elle  trouvera  ^  propos,  de  les  d6poser  et  destituer,  quand  bon 
lui  semblera,  lesquels  connoitront  de  toufes  affaires  de  justice,  police, 
commerce  et  navigation  tant  civiles  que  criminelles;  et  o^  il  sera  be- 
soin d'etablir  des  Conseils  souverains,  les  Officiers  dont  ils  seront  com- 
post, nous  seront  nommfe  et  presentees  par  les  Directeurs  gen6raux  de 
la  dite  Compagnie;  et  sur  les  dites  nominations  les  provisions  seront 
expedites. 

XXXII.  Pourra  la  dite  Compagnie  prendre  pour  ses  armes  un 
Ecusson  en  champ  d'Azur,  8em6  de  fleurs  de  lys  d^or  sans  nombre,, 
deux  Sauvages  pour  support  et  une  Couronne  treflfee;  lesquelles  armes 
lui  conc6dons  pour  s'en  servir  dans  ses  sceaux  et  cachet<»,  et  que  nous 
lui  permettons  de  mettre  et  apposer  aux  Edifices  publics,  vaisseaux, 
canons  et  partout  ailleurs  oCk  elle  jugera  k  propos. 

XXXIII.  Seront  les  Juges  6tablis  en  tons  les  dits  lieux,  tenus  de 
jnger  suivant  les  Loix  et  Ordonnances  du  Royaume,  et  les  Officiers 
de  suivre  et  se  conformer  i  la  coutnme  de  la  prSv&t6  et  vicomtfe  de 
Parisy  suivant  laquelle  les  habitants  pourront  contracter  sans  que 
Pon  y  puisse  introduire  aucune  autre  coutume  pour  6viter  la  diversity. 

XXXIV.  Et  pourfavoriserd^autant  plus  les  habitants  des  dits  pays 
conc6d6s,  et  porter  nos  sujets  i  s'y  habituer,  nous  voulons  que  ceux 
qui  passeront  dans  les  dits  pays,  jouissent  des  m6mes  libert6s  et  fran- 
chises que  s'ils  6toient  demeurant  en  ce  Royaume,  et  que  ceux  qui 
nattront  d*enx,  et  des  sauvages  convertis  k  la  foi  Catholique,  Apos- 
tolique  et  Romaine  soient  cens6s  et  riput6s  regnicoles  et  naturels 
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FrangoiSf  et  comme  tels,  jcapables  de  toutes  success! ons,  dons,  legs  et 
autres  dispositions,  sans  etre  obliges  d'obtenir  aucunes  lettres  de  na- 
luraKt6,  et  que  les  artisans  qui  auront  exerc6  leur  art  et  metier  au  dit 
Pays  pendant  dix  ann6es  cons^cutives,  en  rapportant  certificats  des 
Officiers  des  lieux  oi^  ils  auront  demeur6,  attests  des  Gouverneurs,et 
certifi6s  par  les  directeurs  de  ladite  Compagnie,soient  reputes  maitres 
de  chefs  d'oBUvres  en  toutes  les  vUles  de  notre  Royaume  oix  lis  vou- 
dront  s'6tabiir  sans  aucune  exception. 

XXXV.  Permettons  k  la  dite  Compagnie  de  dresser  et  arr6ter  tels 
Statuis  et  R6glements  que  bon  lui  sembiera  pour  la  conduite,  et  di- 
rection} de  ses  affaires,  tant  en  Europe  que  dans  les  dits  Pays  con- 
c6des;  lesquels  Statuts  et  R6glements  nous  confinnerons  par  lettres 
patcntes,  afin  que  les  int^ressis  de  la  dite  Compagnie  soient  obliges 
de  les  observer  selon  leur  forme  et  teneur,  sous  les  peines  porttes  par 
iceux,  que  les  contrevenants  subiront  comme  arrSt  de  cour  souveraine. 

XXXV J.  Tons  diflf6rcnts  entre  les  Directeurs etint4ress£s  en  la  dite 
Compagnie  ou  int6ress6s  d'associ6s,^vec  autres  associ6s,pour  raison  des 
affaires  d'icelle,seront  jug6s  ^  I'amiable,  par  trois  autres  Directeurs  dont 
seraconvenu,etoCl  les  parties  n'en  voudroientconyenir  il  en  sera  nonun^ 
d'Office,sur  le  champ,par  les  autres  Directeurs,  pour  juger  Taffaire  dans 
le  mois;  et  oik  les  dits  arbitres  ne  rendroient  leur  jugement  dans  le  dit 
tems;  il  en  sera  nomm6  d'autres,  afin  d'arr6ter  par  ce  moyen  la  suite 
des  proc^  et  divisions  qui  poiu-roient  arriver  en  la  dite  Compagnie, 
auquel  jugement  les  parties  seront  tenues  d'acquiescer  comme  si 
c'^toit  arrSt  de  Cour  souveraine,  k  peine  contre  les  contrevenants  de 
perte  de  leur  capital  qui  tournera  au  profit  de  Tacquiescant* 

XXXVII.  Et  au  regard  des  procfes  et  difficulty  qui  pourroient 
naitre  entre  les  Directeurs  de  la  dite  Compagnie  et  les  particuliers  non 
int6re8s6s  pour  raison  des  affaires  d'icelle,  seront  jug6set  terminus  par 
les  Juges  consuls  dont  les  sentences  et  jugements  s'ex^cuteront  sou- 
verainement  jusqu'A  la  somme  de  mille  livres,  et  audessus  de  la  dite 
somme  par  provision,  sauf  I'appel  pardevaut  les  Juges  qui  en  devront 
connoitre. 

XXX VIII.  Et  quant  aux  matieres criminelles  dans lesquelles  aucun 
de  la  dite  Compagnie  sera  partie,  soit  en  demandant,  ou  defendant, 
elles  seront  jug^es  par  les  Juges  ordinaires,  sans  que  pour  quelque 
cause  que  ce  soit,  le  criminel  puisse  attirer  le  civil,  lequel  sera  jug£ 
comme  il  est  dit  ci-dessus. 

XXXIX.  Ne  sera  par  nous  accord^  aucunes  lettres  d'Etat,  ni  de 
r^it,  Evocation  ou  sur  s^nce  k  ceux  qui  auront  achet6  des  efiets  de 
la  Compagnie,  lesquels  seront  contraints  au  payement  de  ce  quails 
devront  par  les  voies  et  ainsi  qu'ils  y  seront  obliges. 

XL.  Apr^s  les  dites  qnarante  ann6es  expirees,  s'il  n'est  jug4  k  pro- 
pos  dc  continuer  le  privil^e  du  commerce,  toutes  les  terres  et  Isles 
que  la  Compagnie  aura  conquises,  habittes  ou  fait  babiter,  avec  les 
droits  et  dus  Seigneuriaux  et  redevances  qui  seront  dus  par  les  dits 
habitants,  lui  demeureront  d  toute  perpetuity  en  toute  propri6t4, 
Seigneurie  et  justice,  pour  en  faire  et  disposer  ainsi  que  bon  loi  sem- 
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blera,  comme  de  son  propro  heritage,  comme  anssi  des  forts,  armes, 
et  munitions,  meubles,  ustencils,  vaisseaux  et  raarchandises  qu'elle 
aura  dans  le  dit  Pays,  sans  pouvoir  y  6tre  troubl^e,  ni  que  nous  puis- 
sons  retirer  les  dites  terres  et  Isles  pour  quelque  cause,  occasion  et 
pr^texte  que  ce  soit,  A  quoi  nous  avons  renonc6  dhs  k  present,  4  con- 
dition que  la  dite  Compagnie  ne  pourra  vendre  les  dites  terres  i  au- 
cuns  Strangers  sans  notre  permission  expresse. 

XLI.  Et  pour  faire  connoitre  i  la  dite  Compagnie  comme  nous 
d6sirons  la  favoriser  par  tous  moyens,  et  contribuer  de  nos  d^niers  k 
son  6tablissement  et  k  I'achat  des  vaisseaux  et  marcliandises  dont  elle 
a  besoin  pour  envoyer  au  dit  Pays;  nous  promettons  de  fournir  le 
dixieme  de  tous  les  fonds  qui  seront  faits  par  la  dite  Compagnie,  et  ce 
pendant  quatre  ann6es,api^  lesquelles  la  dite  Compagnie  nous  rendra 
la  dite  somme,  sans  aucuns  int6rets;  et  en  cas  que  pendant  les  dites 
quatre  ann6es  elle  souffre  quelque  perte,  en  la  justifiant  paries comp- 
tes,  nous  consentons  qu'elle  soit  prise  sur  les  diniers  que  nous  aurons 
avang^s;  si  mieux  nous  nc  voulons  laisser  le  dit  dixieme  ainsi  par 
nous  avancfe  dans  la  caisse  de  la  dite  Compagnie,  encore  pour  autres 
quatre  annfes,  le  tout  sans  aucun  int6ret,  pour  6tre  i  la  fin  des  dites 
huit  ann6es  fait  un  compte  g6n6ral  de  tous  les  effets  de  la  dite  Com- 
pagnie; et  en  casqu'ilse  trouve  de  la  perte  du  fonds  capital  nous 
consentons  que  la  dite  perte  soit  prise  sur  le  dixieme  jusquesdla  con- 
currence d'icelui. 

XLII.  En  attendant  que  la  dite  Compagnie  soit  enti^rement  formfee, 
ce  qui  ne  pent  6tre  qu'apr^  le  tems  accords  k  toutes  personnes  d'y 
entrer,  ceux  qui  y  seront  pr6sentement  intferess6s,  nommeront  six 
d'entr'eux  pour  agir  dans  les  affaires  de  la  dite  Compagnie  et  trav- 
ailler  incessamment  k  faire  ^uiper  les  vaisseaux,  et  aux  achats  des 
marchandises  qu'il  convient  d'envoyer  dans  le  dit  Pays;  auxquels  Di- 
recteurs  ceux  qui  votidront  entrer  en  la  dite  Compagnie,  s'adresseront; 
et  ce  qui  aura  fetfe  gfer6  et  nfegocife  par  eux,  sera  approuv6. 

XLI  II.  Toutes  lesquelles  condition  ci-dessus  exprimfees  nous  pro- 
mettons ex6cuter  de  notre  part  et  faire  ex6cuter  partout  oii  besoin 
fiiera  et  en  faire  jouir  paisiblement  la  dite  Compagnie  sans  que  pendant 
le  tems  de  la  dite  concession  il  puisse  y  Stre  apport6  aucune  diminu- 
tion, alteration  ni  changement. 

Si  donnons  en  mandament  k  nos  amez  et  fiaux  Conseillers  les  gens 
tenans  notre  Cour  de  Parlement  et  Chambre  des  Comptes  k  Paris^ 
que  ces  pr6sentes  ils  fassent  lire,  publier  et  registrer,  et  le  contenu  en 
icclles,  garder  et  observer  selon  sa  forme  et  teneur,  sans  souffrir  qu'il 
y  soit  contrevenu  en  aucune  sorte  et  maniere  que  ce  soit,  car  tel  est 
notre  plaisir.  Et  afin  que  ce  soit  chose  ferme  et  stable  k  toujours, 
nous  avons  fait  mattre  notre  seel  k  ces  dites  pr^sentes,  sauf  en  autre 
chose  notre  droit  et  Pautrui  en  toutes.  Donn6  4  Paris  an  mois  de 
Mai,  Pan  de  grfice  mil  six  cent  soixante  et  quatre,  et  de  notre  R^ne 
le  vingt  deuxieme.  (Sign6)  LOUIS. 

Et  plus  bas  par  le  Roi  De  Lionne^  et  k  cdt6  visa  Sigtuer,  et  scell6 
du  grand  Sc6au  de  cire  verte  en  lacs  de  sole  rouge  et  verte. 
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ARRET  DU  OOKBBIL  D^^TAT  DU  ROI  POUR  RBTRANOHER  LA  MOlTlft  DBS 
CONCESSIONS. 

Le  Roi  fetant  informfe  que  tous  ses  sujets  qui  out  pass6  de  I'ancienne 
en  la  NouvelU  France  out  obtenu  des  concessions  d'une  tr^  grande 
quantity  de  terres  le  long  des  Rivieres  du  dit  Pays,  lesquelles  lis  n'ont 

{)u  d6fricher  i  cause  de  la  trop  grande  6tendue  ce  qui  incommode 
es  autres  habitans  du  dit  pays,  et  memo  empeche  que  d'autres 
Frangois  n'y  passent  pour  s'y  habituer,  ce  qui  6tant  entierement 
contraire  aux  instructions  de  sa  Majesty  pour  le  dit  pays  et  ^  Tappli- 
cation  qu'elle  a  bien  voulu  donner  depuis  huit  ou  dix  ann6es  pour 
augmenter  les  colonies  qui  y  sont  ^tablies,  attendu  qu'il  ne  se  trouve 
qu'une  partie  des  terres  le  long  des  Rivieres  cultiv^es,  le  resie  ue 
P6tant  point,  et  ue  le  pouvant  4tre  i  cause  de  la  trop  grande  6tendue 
des  dites  concessions  et  de  la  foiblesse  des  propri^taires  d'icelles.  A 
quoi  6tant  n6cessaire  de  pourvoir,  Sa  Majest4  4tant  en  son  Conseil,  a 
ordonn^  et  ordon^e  que  par  le  Sieur  Talon^  Conseiller  en  ses  ConseUs, 
Intendant  de  la  Justice,  Police  et  finances  au  dit  pays,  11  sera  fait 
une  declaration  precise  et  exacte  de  la  quality  des  terres  conc6d6es 
aux  principaux  habitants  du  dit  pays,  du  nombre  d'arpents  ou  autre 
mesure  usit6e  du  dit  Pays  qu'elles  contienpent  sur  le  bord  des  Ri- 
vieres et  au  dedans  des  terres,  du  nombre  de  personnes  et.de  bestiaux 
propres  et  employes  i  la  culture  et  au  dfefrichement  d'icelles,  en  con- 
s6quence  de  laquelle  declaration  la  moiti6  des  terres  qui  avoient  kik 
conc6d6es  auparavant  les  dix  dernieres  anntes  sera  retranchte  des 
concessions  et  donn6e  aux  particuliers  qui  se  pr6senteront  pour  les 
cultiver  ct  d6fricher.  Ordonne  Sa  Majest6  que  les  ordonnances  qui 
seront  faites  par  le  dit  Sieur  Talon  seront  ex6cut6es  selon  leur  forme 
et  teneur,  souverainement  et  en  dernier  ressort  comme  jugements  de 
cour  sup6rieure,  Sa  Majest6  lui  attribuant  pour  cet  effet  toutes  cours, 
jurisdictions  et  connoissance;  Ordonnant  en  outre  Sa  Majest6  que  le 
dit  Sieur  Talon  donnera  les  concessions  des  terres  qui  auront  6t4  ainsi 
retranch6es  d.  de  nouveaux  habitants,  i  condition  toutefois  qu'ils  les 
d^frioheront  entierement  dans  les  quatre  premieres  ann^  suivantes 
et  consteutives,  autrement  et  k  iaute  de  ce  (aire,  et  le  dit  tenas  pafis6, 
tes  dites  concessions  demeureront  nulles.  Enjoint  Sa  Majesty  au 
Sieur  Comte  de  Fronienac^  Gouverneur  et  Lieutenant  G4n6ral  au 
dit  pays,  nos  ofSciers  du  Conseil  Souverain  d'icelui  de  tenir  la  main, 
i  I'ex^ution  du  present  arr6t,  lequel  sera  ex6cut6  nonobstant  oppo- 
sition et  emp&^hement  quelconque.  Fait  au  Ck>Qseil  d'Etat  du  Jioi, 
la  Reine  y  etant,  tenu  k  St.  Germain  en  Laye,  le  quatrieme  jour  de 
Juin  mil  six  cent  soixante  douze. 

(Sign6)  Colbert* 
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Mandemeni  ei  Ordre  du  Hot  sur  l\irrii  ci-dessus. 

Lonis  par  la  grfice  de  Dieu  Roi  de  France  et  de  Navarre:  A  notre- 
amfe  et  fSal  le  Sienr  de  Comte  Frontenac^  Gouverneur  et  notre  Lieute- 
nant Gtoferal  en  Canada  et  aiix  Officiers  du  Conseil  souverain  6tabli  i 
Quibec,  Salut.  Par  I'arrftt  dont  Pextrait  est  ci-attach6  sous  le  con- 
trescel  de  notre  Chancellier  de  ce  jourd'hui,  donnfe  en  notre  Conseil, 
d*Etat,  nous  avons  ordonn6  que  par  le  Sieur  Talon,  Conseiller  en 
notre  Conseil  Intendant  de  justice,  police  et  finances  an  die  Pays,  il 
sera  fait  une  declaration  precise  et  exacte  de  la  quantit6  de  terres 
concfedfees  aux  principaux  habitants  du  dit  pays,  du  nombre  d'arpents 
ou  mesure  usit6e  qu'elles  contiennent  sur  la  bord  des  nvieres  et  au 
dedans  des  terres  du  nombre  des  personnes  et  des  bestiaux  propres 
et  employes  &  la  culture  et  au  defrichement  d'icelles,  en  consequence 
de  laquelle  declaration  la  moitie  des  terres  qui  auront  k{k  concfedfees 
auparavant  les  dix  dernieres  ann^es  seront  retranch^es  des  concessions 
et  donn6es  aux  nouveaux  particuliers  qui  se  prfeenteront  pour  les 
cultiver,  et  que  les  Ordonnances  qui  seront  faites  par  le  dit  Sieur 
Talon  seront  exteutfees  selon  leur  forme  et  teneur  souverainement  et 
en  dernier  ressort,  comme  Cour  sup^rieure;  lui  en  attribuant  k  cette 
fin  toute  cour,  jurisdiction  et  connoissance,  et  ordonnant  en  outre 
qu^il  donnera  des  concessions  des  terres  qui  auront  kxk  ainsi  retran- 
ch6es  i  de  nouveaux  habitants,  i  condition  toutefois  quMIs  les  d6fri- 
cheront  enti^rement  dans  les  quatre  premieres  ann^es  suivantes  et 
consecutives,  autrement  et  k  faute  de  ce  faire,  et  le  dit  temps  passe, 
les  dites  concessions  demeureront  nulles:  A  ces  causes,  Nous  vous 
mandons  et  ordonnonspar  ces  presentes  de  tenir  la  main  il'execution 
du  dit  arret  et  4  tout  ce  qui  sera  fait,  rfegie  et  ordonn6  par  le  dit  Sieur 
Talon  en  consequence,  commandons  au  premier  notre  huissier  ou 
sergent  sur  ce  requis  de  faire  pour  son  entifere  execution  tons  actes  et 
exploits  necessaires  sans  autre  permission.  Car  tel  est  notre  plaisir, 
donnei  St.  Germain  en  Laye,  ce  quatrifeme  jour  de  Juin  Pan  de  grSce 
mil  six  cent  soixante  douze,  et  de  notre  R^gne  le  trentifeme. 

(Signe)  MARIE  THERESE. 


TITLE  IV. 

ABRET   FOUR  RXTRANCREIt  LES  CONCBSSION8  DE  TROP  ORAKDB    l^TfeNDUB    CT 
POITR  PAIRS  UN   EECBHSBMRKT. 

Lb  Roi  ayaut  ete  informe  que  tons  lessujets  qui  ont  passe  de  I'an^ 
denne  en  la  iVot<ve//tf  Fr^mce,  ont  obtenu  des  concessions  d'une  tres 
grande  quantite  de  terre  le  long  des  Riyieres  du  dit  Pays,  lesquelles  ii« 
n'ont  pu  defricher  k  cause  de  la  trop  grande  etendue,  ce  qui  incom- 
mode les  autres  habitants  du  dit  pays;  et  rxJkod  eniptehe  que  d'autres 
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Francois  n*y  passent  pour  s'y  habitetir^ce  qui  6tant  entierement  con- 
traire  aux  intentions  de  Sa  Majest6  pmir  le  dit  pays  et  i  I'application 
qu'elle  a  bien  voulu  donner  depuis  huit  ou  dix  annees,  pour  augmenter 
ks  Colonies  qui  y  sont  6tablies,  attendu  qu'il  ne  se  trou?e  qu^ine  par* 
tie  desterres  le  long  des  rivieres  cultivtes,  le  reste  ne  Petant  point,  et  ne 
le  pourant  ^tre  i,  cause  de  la  trop  grande  6tendue  des  dites  conces- 
sions, et  de  la  foiblesse  des  propri6taires  d'icelles,  i  quoi  6tant  n6ces- 
saire  de  pourvoir,  Sa  Majest6  en  son  Conseil,  a  ordonn^  et  ordonne, 
que  par  le  Sieur  Duefiesneauj  Conseiller  en  son  Conseil  et  Intendant 
de  la  Justice,  Police  et  Finances  au  dit  Pays,  il  sera  fait  une  declara- 
tion prfecise  et  exacte  de  la  qualitfc  des  terres  concfedfees  aux  princi- 
paux  habitants  du  dit  pays,  du  nombre  d'arpens  ou  autres  mesures 
usitfees,  du  dit  Pays,  qu'elles  contiennent  sur  le  bord  des  rivieres  et  au 
dedans  des  terres,  du  nombre  de  personnes  et  de  bestiaux  propres  et 
employes  k  la  culture  et  au  d^frichement  d'icelles;  en  consequence  de 
laquelle  declaration  la  moitife  des  terres  qui  avoient  6te  conc^ees  au- 
paravant  les  dix  dernieres  ann^es  et  qui  ne  se  trouveront  defrichfees 
et  cultiv6es  en  terres  labourables  ou  en  pr6s,  sera  retranchfee  des  con- 
cessions et  donnfee  aux  particuliers  qui  se  pr^senteront  pour  les  cuhi- 
ver  et  les  d6fricher.  Ordonne  Sa  Majestfe  que  les  ordonnances  qui 
SQront  faites  par  le  dit  Sieur  Duchesfieau  seront  executees  selon  leur 
forme  et  teneur,  souverainenient  et  en  dernier  ressort,  comme  juge- 
ment  de  cour  superieure.  Sa  Majesl6  lui  attribuant  pour  cet  effet 
toute  cour,  jurisdiction  et  connoissance.  Ordonne  en  outre  Sa  Majest6 
que  le  dit  Sieur  Duchesneau  donne  par  provision  les  concessions  des 
terres  qui  auront  kxk  ainsi  retranchefee,  k  de  nouveaux  habitants,  k 
condition  toutefoisqu'ils  les  d6fricheront  entiferement  dans  les  quatre 
premieres  annfees  suivantes  et  conseculives,  autrement  et  4  faute  de 
ce  faire,  et  le  dit  tems  passe,  les  dites  concessions  demeureront  nulles; 
Enjoint  sa  Majestfe  au  Sieur  Comte  de  Fronienac^  Gouvemeur  et 
Lieutentant  Gfeneral  pour  Sa  Majestfe  au  dit  pays,  et  aux  oflBciersdu 
Conseil  Souverain  d'icelui,  de  tenir  la  main  i  I'exfecution  du  prfesent 
Arrfet,  lequel  sera  exfecutfe,  nonobstant  opposition  et  empechements 
quelconques.  Fait  au  Conseil  d'Etat  du  Roi,  tenu  au  camp  de  Lv- 
ting  pr^  Namury  le  quatrieme,  Juin,  mil  six  cent  soixante  et  quinze. 

(Signfe)  COLBEET. 

Mandement  du  Roi  sur  P^rrii  ci-dessus. 

Louts  par  la  grace  de  Dieu,  Roi  de  France  et  de  Navarre:  A  noire 
amfe  etftal  le  Sieur,  Comte  de  FronienaCf  noire  Gouverneur  et  Lieu- 
tenant Gfenferal,  en  la  Nottveile  France,  et  i  nos  amfes  et  ffeaux  les 
OflSciers  du  Conseil  Souverain  au  dit  pays,  Salut  Ayant  par  TAr- 
r6t,  dont  Pextrait  est  cl-attachfe,  sous  le  contrescel  de  notre  Chancel- 
lerie  ce  jourd'hui  donnfe  en  notre  Conseil  d'Etat,  nous  y  fetantcommis 
et  dfeputfe  le  Sieur  Duchesneau ^  Conseiller  en  nos  Conseils,  Intendant 
de  Justice,  Police  et  Finances  au  dit  pays  aux  fins  d'icelni.  Noiis 
vaa»  mandons  et  ordonnons  par  ces  prfesentes,  signfees  de  notre  main, 
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de  tenir  la  main  ak  l'ex6cution  da  dit  Arr^t,  lequel  nous  ronlons  6tre 
e;c6ciit6;  commandons  au  promier  huissier  ou sergent,  sur  ce  reqms,  de 
faire9{>our  son  entiere  execution,  tousconQmandementSySommations  et 
autres  actes  et  exploits  n6cessaires,  sans  autre  permission.  Car  tel  est 
notre  plaisir.  .Donn4  au  Camp  de  Luting  pr6s  Nasmur,  le  cinqui- 
eme  jour  de  Juin;  I'an  de  grSce  mil  six  cent  soixante  et  quinze  et  de 
notre  r6gne  le  vingt  troisieme. 

(Sign6)  LOUIS. 

Et  plus  bas,  par  le  Roi,  Colbert.    Et  scelI6  du  grand  Sceau  de  cire 
jaune  et  contresqell6. 

R6gi5rtr6pour  etre  ex6cut^  siuvant  PArrfit  de  ce  jour,  i  Qu^^c^au 
Oonseil,  le  vingt  et  unieme  Octobre,  mil  six  cent  soixante  et  quinze, 

(Signfe)  PfiuvBET. 


TITLE  V. 


rutranchesfbnt  des  conce88iox8  de  trop  osande  &tendve,  et  ordrk 
d'en  disposer,  octobre  1679. 

Vu  par  le  Roi  6tant  en  son  Conseil,  TArrSt  rendu  en  icelui  le  qua- 
trieme  Juin  1675,  portant  que  par  le  Sieur  Z>t/cAe^neaUy  Conseiller  en 
son  Conseil,  Intendant  de  la  Justice,  Police  et  Finances  en  Canada^ 
il  sera  fait  une  Declaration  precise  et  exacte  de  la  quality  des  Torres 
conc^^es  aux  principanx  habitants  du  pays,et  du  nombre  d'^rpens 
ou  autres  mesures  y  uiMt6e8,  qu'eiles  contiennent,  en  consilience  de 
laquelle  Declaration  la  moiti6  des  Torres  qui  avoient  kxk  conced^es 
auparavant  les  dix  dernieres  ai)n6es  et  qui  no  so  troureront  defrichees 
et  cuitivees  en  terre  labourable  ou  en  pr^  sera  retranchee  des  Con- 
cessions etdonn^o  aux  particuliers  qui  so  pr^sentoront  pour  lesd6fricher 
et  cuUiver,  la  Declaration  faite  en  consequence  par  le  dit  Sieur 
DuchesneaUf  contenant  Petendue  de  chacune  Concession  et  le  nombre 
d'arpoDts  qui  en  est  defriche  et  habite,  par  laquelle  il  paroit  que  cos 
Concessions  sont  d'une  si  grande  etendue,  que  la  plus  grande  partie 
est  den^uree  inutile  aux  proprietaires,fauted'hommes  etde  bestiaux 
pour  les  defricher  et  mettre  en  valeiur:  Et  Sa  Majeste  considerant 
que  les  terres  qui  resteut  k  conceder  dans  le  dit  Pays  sont  les  moins 
commodes  et  plus  diffici'es  k  cultiver  pour  lour  situation  et  6loigne- 
ment  des  Rivieres  nayigables,  ensorte  que  coux  de  ses  Sujets  qui  pas- 
sent  au  dit  Pays  pordent  la  pensee  dV  demeurer  et  s'y  etablir  par 
eette  seule  raison,  ce  qui  est  tr^  prejudiciable  au  bien  et  4  Paugmen- 
tation  de  cette  Colonie^  k  quoi  etant  necossaire  de  pourvoir,  Sa  Majest6 
etantenson  Conseil  a  ordonne  et  ordonne  que  P Arret  rendu  en  icelui 
le  quatre  Juin  1675  sera  execute  selon  sa  forme  et  teneur,  et  en  conse- 
quence declare  le  quart  des  terres  concedees  avant  I'annee  mil  six 
cent  soixante  cinq,  qui  no  sont  pas  encore  de&icbees  et  cultivee»  d^ 
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i  pr&ent,  retranch^  anx  proprifetaires  et  possesseurs  dHcelles,  Orionne 
de  plus  Sa  Majesty  qu'a  Favenir  il  sera  pris  chacime  ann^e  ^  com- 
mencer  I'annfee  prochaine  mil  six  cent  quatre-vingt,  la  vingtieme 
partie  des  terres  faisant  partie  des  dites  Concessions  qui  ne  se  troure- 
ront  defrich6es,  pour  ^tre  distribute  aux  Sujetsde  Sa  Majesty  habitans 
du  dit  Pays  qui  sont  en  fetat  de  les  cultiver,ou  aux  Frangois  qui  pas- 
seront  an  dit  Pays  pour  s'y  habituer,  Enjoint  Sa  Majestfe  au  Sieur 
Comte  de  Fronienac^  Gouverneur  et  Lieutenant  G6n6ral  et  au  dit 
Sieur  Dnchesneau^de  tenir  la  main  i  l'ex6cution  du  present  Arr€t,  et 
de  proc6der  k  la  distribution  et  nouvelle  Concession  des  dites  terres, 
fliuivant  le  pouvoir  k  eux  donnfe  par  Lettres  Patentes  du  vingt  Mai 
1676.  Fait  au  Conseil  d'Etat  du  Roi,  Sa  Majesty  y  6tant,  tenn  i  S/. 
Oermain  en  Laj/Cj^  le  neuvieme  jour  de  Mai  mil  six  cent  soixante 
dixneuf. 

(Signfe)  COLBEBT. 

Mandemeni  du  Hoi  pour  Pexicuiion  de  P^rrit  ci-dessus. 

Louis  par  la  Grace  de  Dieu,  Roi  de  France  et  de  Navarre^  A  nos 
Amfe  et  F6aux  Conseillers,  le  Sieur  Con|te  de  FrontenaCy  GoiiTer- 
neuretnotre  Lieutenant  G4n6ralau  Paysde  Canada ^ei  Duchesneatt 
Intendant  de  Justice  Police,  et  Finances  au  dit  Pays,  Salut.  Par 
I'Arr^  dont  I'extrait  est  ci-attach6,sous  le  contre-scel  de  notre  Chan- 
cellerie  ce  jourd'hui  rendu  en  notre  Conseil  d'Etat,  Nous  y  6tant, 
Nous  avons  ordonn^  que  celui  du  quatre  Juin  1675  sera  ex6cut6  selon 
sa  forme  et  teneur,  et  en  consequence  d6ciar6  le  quart  des  terres  con- 
cedes avant  Paunte  mil  six  cent  soixante  cinq,  qui  ne  sont  pas 
encore, defrich4es  et  cultivees  Aka  k  present,  retranche  aux  propri6taires 
et  possesseurs  d'icelles,  et  qn^k  I'avenir  it  sera  pris  chacune  ann^e,  k 
commencer  Pann^e  prochaine  mil  six  cent  quatre-vingt,  la  vingtieme 
partie  des  terres  iaisant  partie  des  dites  Concessions  qui  ne  se  troiive- 
ront  d6frich6e8,  pour  6tre  distributes  k  nos  Sujets  habitans  du  dit 
Pays,  ou  aux  Pran90ts  qui  passeront  au  dit  Pays,  pour  s'y  habituer. 
A  CEs  CAUSES,  Nous  vous  Mandons  et  Ordonnons  de  tenhr  diacun  ^ 
votre  6gard  la  main  k  I'ex^cution  du  dit  Arr^  et  de  proc6der  k  la  dis- 
tribution et  nouvelle  Concession  des  dttes  terres,  suivant  le  ponvotr  k 
vous  donn6  par  nos  Lettres  Patentes  du  vingtieme  Mai  1676.  Com- 
mandons  aux  premiers  nos  Huisaers  ou  Sergens  sur  ce  requis  de  sig- 
niiier  le  dit  Anit  k  tons  qu'il  appartiendra,  k  ce  qu'il  n'en  pr6tendent 
cause  d'ignorance,  et  faire  pour  I'entiere  execution  d'icelui  tons  Com- 
mandemens,  Sommattons  et  autres  Actes  et  exploits  requis  et  nfces- 
saires.  Voulons  qn'aux  Copies  du  dit  Arrdt  et  des  presentes  ddment 
collationnftes  par  Pun  de  nos  Aro^set  F6aux  Conseillerset  S6cr6taires 
Foi  soit  ajoutte  comme  k  ^original.  Car  tel  est  tiotre  plaisir. 
Donn6  k  Si.  Oermain  en  Laye.  le  neuvieme  jour  de  Mai,  Pan  de 
Grace  mil  six  cent  soixante  dixneuf,  et  de  notre  R^gne  la  trente 
sixieme. 

(Sign^)  LOUIS. 

Et  plus  bas  par  le  Roi,  Colbbbt* 
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£t  tceHkes  du  graind  Sceau  en  cire  jaune,  et  coDtre-eeell^. 
R^gistr^es  suiyant  I'Arrdt  de  ce  jour  k  Quibec  le  dernier  Octobre^ 
mil  six  cent  soizante  dixnenf. 

(Sign6)  PtmrBBT. 


TITLE  VI. 


ABSKT  QUt  CONFIBHB  LIS  C<m0S86101fS  rAITBS  PAK  MONSIEUR  LB 
CK>UVBRlfEVB  ET  MOKSBIORBUE  L^IIfTENDANTy  ^BPCtS  LB  Id  OCTO- 
BBB,  167 6y  Jtrsau'AU  5  SBPTBMBRBy  1679. 

y u  PAR  le  Roi  6tant  en  son  Ck>nseil)  sur  Lettres  Patentes  de  Sa 
Maje«(6  dn  vingt  Mai,  1676,  portant  pouvoiir  au  Sieur  Comte  de 
Frontenacj  Gouvemeur  et  Lieutenant  Gfen^ral  ponr  sa  Majestfe  en 
Canada  J  et  au  Sieur  Duchesneauy  Intendant  de  Justice,  Police  et  Fi- 
nances au  dit  Pays,  de  donner  conjointement  les  Concessions  des  terres 
tant  aux  anciens  habitants  du  dit  Pays  qa'i  ceux  qui  s'y  viendront 
habituer  de  nouveau,  k  condition  que  les  Coocessians  ieur  seront  re- 
(Nrteent^  dans  I'ann^e  de  Ieur  date  pour  dtre  confirmees,  et  que  les 
terres  cottc6d6e8  seront  d^frich^es  et  mises  en  valeur  dans  les  six 
ann^es  du  jour  de  leurs  concessioos  k  peine  de  nuUit^;  les  dites  Lettres 
r6gistr6es  au  Conseil  Souyemin  du  Canada  le  dixneof  Octobre,  1676. 
Et  I'Etat  desConcesttons  faites  par  le  dit  Sieur  Comte  de  Fronienae 
ooDjointement  avecle  dit  Sieax  Duchemeau^  depuis  te  dousiane  Oc-» 
tobre  1676,  jusquca  eteompris  le  cinquieme  Septembre,  1679,  des 
FieGi,  Terres,  Isles  et  Rivieres  aux  nomm^s  Pierre  dt  Jtf^heri^  Da- 
moiselle  de  Souktnge  ei  de  Mareoj^,  Randinf  de  la  Valliere^^  de 
Bepeniigny^  BerthieTj  Damoiselle  Marie  Jinne  Juchereau^  veuve  de 
Sieur  deJa  Comhe^de  Bicaneouri^  Marie  Ouillemette  Robert  veuve 
da  Sieur  Comllard,  Damoiselie  Couillardj  Nieholaa  Rouaeelot  dit  la 
PrmeieTf  Noel  Langloia^  Franpoie  Bellangery  d^Snumre^  Dee* 
chaujimrj  Cremtry  de  VerckereSj  Bizarre,  Romain  Beequety  de 
JBoyuineiy  Jtuguee  de  la  Landey  Lowa  Jolliety  Niciolae  Jueherecm 
de  Si.  Denya  pour  Joseph  Juchereau  son  fils,  Jindre  de  Chaumey 
•dnMnne  Caddiy  Charles  MarquiSy  Jean  Levrard  et  aux  Supbrienrs 
at  Ecd^siastiques  de  Si.  Sulpiee  de  Parity  et  sa  Majesty  vooiant  con- 
firmer  les  dites  Concessions,  afin  d'en  rendre  la  jouissance  paisiUe  et 
p^rp^tuelle  aux  d^nommte  ci-dessns,  leurs  hoirs  et  ayants  cause,  oui 
»  rapport  du  Sieur  Colberty  Conseiller  ordinaire  du  Roi  en  son  Con- 
seil, a  confirm6  et  coafirme  les  Concessions  fi&ites  aux  dits  deJoyberly 
JRandiny  de  la  ValHere^  de  Repentignyy  Berthiery  veuve  la  Combe, 
de  Becancouriy  veuve  Couillardy  Geneveive  Couillardy  Rouaseloty 
JLanglott^BellangerycTtdmourSy  lJeschat{fouryCrevieryde  VerehtreSy 
Bizarey  Becguel,  de  Boyuinet,  Lalande,  JolUet,  de  Si.  Denys  pour 
Vol.  L— 83 
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Joseph  Juchereau  son  filfl^  de  Chaume,  Caddi^  Marquuy  Levrard  et 
Sup6rieurs  et  Eccl^siastiques  du  S6minaire  de  Parit  par  le  dit  Sieur 
Cotnte  de  FrontenaCj  conjointement  avec  le  dit  Sieur  Duchtmtav^ 
ordonne  qu'ils  en  jouiront  leurs  hoirs  et  ayant  cause  en  la  forme  et 
roaniere  port6es  par  ies  actes  de  Concessions,  mSme  te  dit  LangloU^ 
ses  hoirs  et  ayant  cause,  de  la  maison  qu'il  a  fait  bfitir,  sans  pouvoir 
6tre  troubles  en  la  possession  et  jouissauce  pour  quelque  cause  et 
occasion  que  ce  eoit,  k  la  charge  de  d^fricher  et  mettre  Ies  terres  ^  eux 
conc6d6es  en  valeur,  dans  six  ann^es,  ^  compter  du  jour  des  dites 
Concessions,  at  peine  de  nulliti  d*ioeOes,  ^i  aussi  il  la  charge  de  payer 
Ies  redevances  dont  elles  seront  expedites.  Veut  sa  Majesty  que  le 
present  ArrSt  avec  Ies  dites  Concessious  soient  emkgiaXskA  en  son  Coq- 
seil  Souverain  de  la  Nowelle  Prarkcty  s6ant  en  la  ville  de  Quebec, 
pour  y  avoir  recoiirsen  casde  besoin,.  Fait  au  Conseil  d'Etat  du 
Roi,  sa  Majest6  y  fetant,  tenu  iL  FontainebUaUj  le  viwgt-neuvieme 
Mai,  niil  six  cent  quatrevingt. 

(SigUf^)  Coi,BBaT. 

Mandemeni  du  Hoi  sur  VJlrrU  ci-dessus. 

LoxTis  par  le  grice  de  Dieu^  Roi  de  Prance  et  de  NaTarree  A  dos 
am^  et  f6aux  Conaeillers  en  noe  Conseils,  Oouvemeur  et  notie  Lieu* 
tenant  Greniral  en  Canada^  le  Sieur  4e  FrotUenacy  et  le  iiiecur  /)u- 
ohesneaUf  Intendant  de  Justice,  Police  et  Finances  au  dit  Pays,  et  i 
no8  aQ)6a  et  feaux  ConseiUers  Ies  gens  tenant  notre  Conseii  Souverain 
en  la  Nouvelie  France^  8§ant  en  notre  Ville  de  Quihec^  Salut  Pur 
PArrfit  dont  Pextrait  est  ci-^tacb^  sous  le  cootreioel  de  notre  Chti* 
cellerie  oe  jourd'hui  donn6  en  notre  Conaeil  d^£tat«  noiis  y  6laQt,  nout 
avons  confirm^  Ies  Concessions  iaites  aux  nonunte  de  Jayberty  Sun* 
dirij  d€  ia  Fuliierey  de  JiepenHgn^j  BerthkTj  veuve  La  Camber  de 
JBecaneovrfy  veuve  Cotuitardy  Oenevieme  ConiUurd^  Mmtsseloif 
JLanglofs^  BeUuHgerfd*^mour$yDeeehatf/ourjCre»ier^<ie  Verclme^ 
Bizmrey  Beequet,  de  Bo^nineL  Lalande^  JoUiei  de  St,  DeniSy  pour 
Jhmepk  Jnehereau  eon  hls^  DecAaume^  Cuddi  MarquiSy  LevrmrdeX 
Sap6rieur8  et  Ecel6siastique8  du  S6minaire  iit  Si.  Suifkee  de  Parin 
par  le  Sieur  Comte  de  Frani&aoc  conjointement  avec  le  dit  Sie«r 
jDucAeeneau;  et  en  cDns6quence  avona  ordonni  et  or donnons  qu^ 
en  jouiront,  leurs  hoirs  et  ayans  cause  en  la  forme  et  roaniere  poil^a 
par  Ies  actes  de  Concession,  mdme  le  dit  Langhis^  ses  hoirs  et  ayans 
oause  de  la  maison  qu'il  a  fait  l»fitir,  sans  pouvoir  6tre  troubles  en  la 
possession  et  jouiasanoe,  k  la  charge  de  d6friclier  et  mettre  Ies  difei 
terres  4  eux  conc6d6es  en  valeur  dans  six  anntes  i  compter  du  jour 
des  dites  concessions,  k  peine  de  nullit6  d'icelles,  et  4  la  charge  ausn 
de  payer  Ies  redevances  dont  dies  seront  charg^ea  Mandons  iooii 
dits  am6s  et  i%aux  Ies  gens  tenant  notre  Conseil  Souverain  de  la 
Nouveiie  France j  sfeant  en  la  Ville  de  Qui&ecy  d'y  faire  enrtgisder  la 
present  Arrgt  pour  I'exteution  dnquel  nous  conunandous  i  l^uo  des 
Hnissiers  de  notre  dit  Conaeil  de  faire  tons  exploits  et  aetes  nteessaiftf 
sans  demander  autre  permissbo.    Car  tel  e^t  xiotre  plaisir.    Deno^ 
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k  Fontainthleau  le  vingt-neuyieme  Mai,  Tan  de  grSce  mil  six  cent 
quatrevingt  et  de  notre  R^ne  le  trente-huitieme. 

(Signfe)  LOUIS. 

Et  plus  basy  par  le  Roi,  Colbebt.    Et  sceI16  du  grand  Sceau  en 
cire  jaune  et  contrescell6. 

Rfegistr6  suivant  I'ArrSt  de  ce  jour,  i  Quebec  le  vingtquatrieme 
Octobre,  mil  six  cent  quatrevingt. 

(Signfe)  •       PiuvBiT. 


TITLE  VIL  ^ 

UtTTBRS  PATBNT  IN  FOBM  OF  A  PBOCLAMATION  FOB  THB  BflTABLlSHMBMT  OF  A 
TBAOINO  COMPANY  BT  THB  STYLE  OF  *^  WE8TBBN  COMPANY,"  PUBL18HBD  IN 
PABIS  IN  THB  MONTH  OF  AUGUST,  1717. 

Lewis,  by  the  grace  of  Gk)d,  of  France  and  Navarre  King,  to  dl 
to  whom  these  our  present  letters  shall  come,  Gbbetino: 

From  the  time  of  our  accession  to  the  crown,  we  have  been  suc- 
cessfully engaged  in  establishing  good  order  in  our  finances,  and  in 
reforming  the  abuses  which  long-protracted  wars  had  caused  in  them; 
Dor  have  we  paid  less  attention  to  the  restoration  of  the  trade  of  our 
subjects  which  contributes  to  their  prosperity  as  much  as  the  good 
administration  of  our  finances.  But  having  taken  cognisance  of 
the  state  of  our  colonies  situated  in  the  northern  parts  of  America, 
we  have  remained  satisfied  that  they  were  so  much  the  more  in  need 
of  our  protection.  M.  Anthony  Crozat,  to  whom  the  late  King,  our 
most  honored  lord  and  great  grandfather,  had,  by  tetters  patent  of  the 
month  of  September,  1712,  granted  the  privilege  of  exclusive  trade 
in  our  government  of  Louisiana,  having  humbly  prayed  that  wb 
might  allow  him  to  resign  it,  which  we  did  allow  him  by  the  order 
of  our  oocmcil  of  the  23d  of  the  present  month  of  August,  and  the 
contract  made  with  Messrs.  Aubert,  Neret  and  Gayot,  on  the  10th  of 
May,  1706,  for  the  trade  in  beaver  of  Canada,  expiring  at  the  end 
of  the  present  year;  We  have  thought  fit,  for  the  good  of  our  service 
and  the  advantage  of  both  colonies,  to  establish  a  company  capable 
of  upholding  their  trade  and  of  imdertaking  the  different  species  of 
husbandry  and  plantations  that  may  be  established  there:  Wherefore, 
and  for  other  reasons  us  thereto  inducing,  by  and  with  the  advice  of 
oar  dearly*beloved  uncle,  the  Duke  of  Orleans  Regent,  Petit  Jils  de 
Frmice,  of  our  dearly  ^beloved  cousin  the  Duke  of  Bourbon,  of  our 
dearly-beloved  cousin  the  Prince  of  Conty,  princes  of  our  blood,  of 
OUT  dearly-beloved  uncle  the  Duke  of  Maine,  of  our  dearly-beloved 
tmcle  the  Count  of  Toulouse,  legitimated  princes,  and  other  peers  of 
France,  grandees  and  notable  persons  of  our  kingdom,  and  by  our 
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certain  knowledge  and  royal  authority  we  have  said,  determined  and 
ordained,  do  say,  determine  and  ordain,  it  is  onr  will  and  pleasure, 

I.  That  there  be  formed,  by  virtue  of  these  present  letters,  a  trading 
company  by  the  style  of  Western  Company y  in  which  it  shall  be 
allowed  to  all  our  subjects,  of  whatever  rank  and  quality  they  may 
be,  as  well  as  to  all  other  companies  formed  or  to  be  formed,  and  to 
all  bodies  and  corporations,  to  take  an  interest  for  such  sum  or  sums 
as  they  may  think  fit,  and  they  shall  not,  on  account  of  the  said  en- 
gagements, be  considered  as  having  degraded  their  titles,  quality  or 
nobility;  our  intention  being  that  they  may  enjoy  the  benefit  expressed 
in  our  proclamations  of  the  months  of  May  and  August,  1664,  Au- 
gust, 1669,  and  December,  1701,  which  shall  be  executed  according 
to  their  form  and  tenor. 

II.  We  grant  to  the  said  company,  for  the  space  of  twenty-five 
years,  beginning  from  the  day  of  the  registration  of  these  present 
letters,  the  exclusive  right  of  trading  in  our  province  and  government 
of  Louisiana,  and  also  the  privilege  of  receiving,  to  the  exclusion  of 
all  other  persons,  in  our  colony  of  Canada,  from  the  1st  of  January, 
1718,  until  and  including  the  last  day  of  December,  1742,  all  the 
beaver,  &t  and  dry,  which  the  inhabitants  of  the  said  colony  shall 
have  traded  for,  whilst  we  shall  regulate,  according  to  the  aoeouiHs 
which  shall  be  sent  over  to  us  from  the  said  country,  the  quantities 
of  the  different  sorts  of  beaver,  that  the  company  shall  be  bound  to 
receive  each  year  from  the  said  inhabitants  of  Canada,  and  the  prices 
they  shall  be  bound  to  pay  for  them. 

III.  We  forbid  all  our  other  subjects  any  sort  of  trade,  within  the 
limits  of  the  government  of  Lousiana,  as  long  as  the  charter  of  the 
Western  Company  shall  last,  upon  pain  of  forfeiture  of  goods  and 
vessels;  not  intending,  however,  by  the  present  prohibition,  to  put 
any  restraint  upon  thehr  trading  within  the  said  colony,  either  among 
themselves  or  with  the  savages. 

IV.  We  forbid  likewise  all  our  subjects  to  buy  any  beaver  within 
the  limits  of  the  government  of  Canada,  with  a  view  to  import  in  our 
kingdom,  upon  pain  of  forfeiture  of  the  said  beaver  to  the  company, 
as  also  the  vessels  on  board  of  which  it  shall  be  laden.  The  beaver 
trade  shall  nevertheless  remain  free  in  the  interior  of  the  colony  be- 
tween the  merchants  and  the  inhabitants,  who  may  continue  to  seU 
and  buy  beaver  as  they  have  done  heretofore. 

V.  With  a  view  to  give  the  said  Western  Company  the  means  of 
forming  a  firm  establirfiment,  and  enable  her  io  execute  all  the  spe- 
culations she  may  undertake,  we  have  given,  granted  and  conceded, 
do  give,  grant  and  concede  to  her,  by  these  present  letters  and  for 
ever,  all  the  lands,  coasts,  ports,  havens  and  islands,  which  compose 
our  province  of  I^uisiana,  in  the  same  way  and  extent  as  we  have 
granted  them  to  M.  Crozat,  by  our  letters  patent  of  14th  September, 
1712,  to  enjoy  the  same  in  full  property,  seigniory  and  jurisdiction, 
keeping  to  ourselves  no  other  rights  or  duties  tlwn  the  fealty  and 
liege  homage  the  said  company  shall  be  bound  to  pay  to  os  and  to 
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the  kings  our  successors  at  every  new  reign,  with  a  golden  crown 
of  the  weight  of  thirty  marks. 

VI.  The  said  company  shall  be  flree,  in  the  said  granted  lands,  to 
negotiate  and  make  alliance  in  our  name,  with  all  the  nations  of  the 
land,  except  those  which  are  dependent  on  the  other  powers  of 
Europe;  she  may  agree  with  them  on  such  conditions  as  she  may 
think  fit,  to  settle  among  them,  and  trade  freely  with  them,  and  in 
case  they  insuh  her,  she  may  declare  war  against  them,  attack  them  or 
defend  herself  by  means  of  arms,  and  negotiate  with  them  for  peace 
or  for  a  truce. 

VI I.  The  property  of  all  mines  the  said  company  may  open  during 
the  time  her  charter  lasts,  shall  belong  to  her  by  length  of  possession, 
and  she  shall  not  be  bound  to  pay  us  daring  the  said  time,  for  the 
aaid  mines,  any  right  of  sovereignty,  whereof  we  have  made  and  do 
make  her  a  free  gift,  by  these  present  letters. 

VIII.  The  said  company  shall  be  free  to  sell  and  give  away  the 
lands  granted  to  her  for  whatever  quit  or  ground  rent  she  may  think 
fit^  and  even  to  grant  them  in  freehold,  without  jurisdiction  or 
seigniory;  she  shall  not  however  be  at  liberty  to  dispossess  such 
of  our  subjects  as  are  already  seuled  in  the  lands  granted  to  her,  of 
such  lands  as  have  been  granted  to  them,  or  which  without  special 
grant  they  may  have  begun  to  clear  and  cultivate.  It  is  our  will 
that  such  among  them  as  have  no  grants  or  letters  of  lis,  be  bound 
to  take  grants  of  the  company,  so  as  to  insure  to  them  the  property 
of  the  land  they  enjoy,  which  grants  shall  be  delivered  to  them  Aree 
of  all  expenses. 

IX.  The  said  company  shall  be  at  liberty  to  construct  all  such 
fbrts,  castles  and  strongholds  as  she  may  find  necessary  for  the 
defence  of  the  lands  we  have  granted  to  her,  garrison  them  and  raise 
soldiers  in  our  kingdom,  after  having  taken  our  commission  in  the 
usual  and  accustomed  form. 

X.  The  said  company  shall  be  at  liberty  to  establish  such  governors, 
officers,  majors  and  others  as  they  may  think  fit,  to  command  the 
troops,  and  the  said  governors  and  major-officers  shall  be  presented 
to  us  by  the  directors  of  the  company,  in  order  that  we  may  deliver 
to  them  our  commissions;  and  the  said  company  riiall  be  at  liberty 
to  dismiss  them  as  often  as  they  shall  think  fit  and  put  others  in  their 
place,  to  whom  we  shall  likewise  deliver  our  commissions  without 
any  diiffioulty;  and  in  the  mean  while,  the  said  officers  may  command, 
for  the  space  of  six  months  or  a  year  at  most,  under  the  commissioner 
of  the  directors;  and  the  governors  and  major-officers  shall  be  boimd 
to  take  the  oath  of  allegiance  to  us. 

XI.  We  allow  all  our  military  officers  who  are  at  present  in  our 
government  of  Louisiana  and  who  may  wish  to  remain  there,  as  also 
those  who  may  wish  to  go  there  and  serve  as  captains  and  subalterns, 
to  serve  under  the  company's  commissions,  without  losing  on  that 
account  the  rank  or  degree  they  actually  enjoy,  either  in  our  fleet  or 
in  our  army,  and  it*is  our  will  that  in  oonaequenoe  of  the  permissioa 
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thereto  that  we  shall  deliver  to  them,  they  may  be  oonsid^ed  and 
accounted  as  still  in  our  service,  and  we  shall  take  into  consideratioo 
their  service  under  the  said  company  as  if  it  had  been  rendered  to 
ourselves. 

XI  I.  The  said  company  shall  likewise  be  free  to  fit  out  and  arm 
iox  war  as  many  ships  asr  she  may  think  fit,  for  the  increase  and 
security  of  her  trade,  and  to  place  in  them  as  many  guns  as  she 
pleases,  and  to  hoist  the  flag  on  the  hindcastle  and  the  bowsprit,  bat 
on  no  other  mast;  she  shall  also  be  at  hberty  to  cast  cannons  and 
mark  them  with  our  arms^  under  which  she  shall  put  those  we  ahaU 
grant  her  hereafter. 

XIII.  The  said  company  being  lord  of  the  manor  in  the  lands 
granted  to  her,  shall  be  at  liberty  to  establish  justices  and  officers 
wherever  she  may  think  fit,  to  depose  and  dismiss  them  as  oftea 
as  she  pleases;  the  said  justices  to  take  cognisance  of  all  suits  of 
police  and  trade,  civil  and  criminal;  and  also  to  establidi  wherever 
need  may  be  sovereign  councils,  the  members  of  which  shall  be 
named  and  presented  to  us  by  the  directors  general  of  the  said  com^ 
pany,  and  after  the  said  nominations  we  slmll  deliver  to  tbem  their 
eommissions. 

XIV.  The  judges  of  the  admiralty  which  shall  be  established  ia 
the  said  province  of  Louisiana,  shall  perform  the  same  functions,  ad- 
minister justice  in  the  same  form  and  take  cognisance  of  the  same 
suits  as  those  who  are  established  in  our  kingdom  and  other  parts  ef 
our  dominions,  and  they  shall  receive  their  commissions  from  qs^  after 
being  named  by  the  lord  high  admiral  of  France. 

XV.  The  judges  established  in  ail  the  said  plaices  shall  be  bound 
to  administer  justice  according  to  the  laws  and  statutes  of  the  king- 
dom, and  more  particularly  according  to  the  common  law  of  the  pro- 
vosty  and  viscounty  of  Paris,  which  shall  be  followed  in  all  the  con* 
tracts  the  inhabitants  shall  pass,  and  no  other  law  shall  be  allowed 
to  be  introduced,  to  avoid  variety. 

XVI.  All  law  suits  that  may  spring  up  in  France  between  the 
company  and  the  private  people  on  account  of  transactions  conoem* 
ing  her,  shall  be  decided  and  determined  by  the  judges  of  trade  in 
Paris,  the  decrees  of  whom  shall  be  executed  without  appeal  for  any 
sum  not  exceeding  one  hundred  and  fifty  livres,  and  for  higher  sams 
they  shall  be  executed  provisionally  with  right  of  appeal  to  our  coort 
of  parliament  in  Paris.  And  regarding  criminal  suits  in  which  the 
company  shall  be  a  party,  either  as  plaintiff  or  as  defendant,  they 
shall  be  determined  by  the  ordinary  judges,  without  allowing  any 
encroachment  of  the  criminal  over  the  civil  suit,  which  i^all  be  de- 
termined as  above. 

X  VII.  We  shall  grant  no  letter  or  respite,  supersedeas  or  certiorari, 
to  any  persons  who  shall  buy  goods  of  the  company,  and  they  shaU 
be  compelled  to  pay  their  debt  by  the  means  and  in  the  way  they 
have  engaged  to  do  it. 

XVIII.  We  promise  to  protect  and  defend  the  said  company^and 
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to  employ  the  force  of  our  arms,  if  it  be  necessary,  in  order  to  niafn^ 
tain  her  in  the  full  freedom  of  her  trade  and  navigation;  as  likewise 
to  see  that  justice  be  done  to  her  for  all  the  injury  or  ill  treatment  she* 
may  suffer  from  any  nation  whatever. 

XIX.  In  case  any  director,  sea  captain,  ofBcer,  clerk  or  agent, 
while  transacting  business  for  the  company,  ^ould  be  taken  prisoner 
by  the  subjects  of  the  pritices  or  states  with  whom  we  may  Ue  at  war 
we  promise  to  get  them  released  or  exchanged.' 
-  XX*  It  shall  not  be  aUowed  to  the  said  company  to  make  use,  for 
her  trade,  of  any  other  vessels  but  those  belonging  to  her  or  to  our 
subjects,  fitted  out  in  the  ports  of  our  kingdom,  manned  with  French 
crews,  and  they  shall  be  bound  to  return  to  our  ports;  neither  shall  it 
be  alio  wed  her  to  send  the  said  vessels  direct  from  the  lands  granted 
her,  to  the  coast  of  Guinea,  upon  pain  of  forfeiture  of  the  present  pri^ 
Tilege,  and  confiscation  of  the  vessels  atid  the  goods  laden  therein. 

XXI.  We  allow  all  vessels  belonging  to  the  said  company,  and 
thoee  of  our  subjects,  who  shall  have  received  permission  of  her  or 
her  directors^  to  chase  and  capture  the  vessels  of  our  subjects  who 
shall  presume  to  trade  in  the  lands  granted  to  her,  contrary  to  the 
tenor  of  the  present  letters;  and  the  prizes  shall  be  awarded  according 
to  the  regulations  we  shall  make  in  that  respect 

XXII.  All  goods,  merchandise,  provisions  and  ammunition,  laden 
on  the  company's  vessels  shall  be  considered  as  betonging  to  her, 
BiilesB  it  appear  by  bills  of  lading,  in  due  fonb,  that  they  have  been 
lakeo  on  board  for  freight,  by  the  orders  of  the  company,  her  directors 
or  agents. 

XXIII.  It  is  our  pleasure  that  such  of  our  subjects  as  shall  go  over 
to  the  leads  granted  to  the  said  company,  enjoy  the  same  liberties 
and  immunities  as  if  they  had  remained  living  in  oar  kingdom,  and 
that  those  who  shall  be  born  there  of  French  inhabitants  of  the  said 
lands,  and  even  of  foreign  Europeans,  professing  the  Roman  Cathoiio 
religion,  who  may  come  to  settle  there,  be  considered  atid  reputed  as 
inhabitants  of  our  kingdom,  and  as  such  capable  of  inheriting  and 
receiving  gifts,  legacies  and  other  advantages  without  being  bound  to 
take  letters  of  free  denization. 

XXIV.  And  in  order  to  favor  such  of  cmr  subjects  as  shall  settle 
within  the  said  lands,  we  have  declared  and  declare  them,  as  long  as 
the  charter  of  the  company  lasts,  free  of  all  duties,  subsidies  and  taxes 
whatever,  as  well  on  their  persons  and  those  of  their  slares  as  on 
Iheir  merchandise. 

XXV  The  goods  and  merchandise  which  the  said  company  riiall 
have  shipped  K>r  the  lands  granted  to  her,  and  those  of  which  she 
may  stand  in  need  for  building,  outfitting  and  victualling  her  vessels, 
shall  be  free  of  ail  duties,  as  well  towards  us  as  towards  our  towns, 
levied  at  present  or  that  may  be  levied  in  the  fnture,  on  importation 
or  on  exportation,  and  although  they  should  go  out  of  one  of  onr 
finrmed  revenues  to  enter  into  another,  or  from  one  of  our  ports  to  be 
transferred  to  another  where  the  outfitting  takes  place,  provided, 
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bo veTftr,  the  clerks  and  ageati  of  the  coiopftDy  do  $igD  itn 
meol;  to  bring  back^  within  eightoea  months,  a  certificate  of  deiiTery 
in  the  country  to  which  they  weie  bounds  upon  pain,  in  case  they 
fail  so  to  do,  of  paying  four  tim^s  the  duty,iefierying  to  oureelYee  the 
right  of  allowiog  them  a  (anger  term  in  such  oases  and  circumstances 
as  we  shall  think  fit. 

XXVI.  We  declare  likewise  the  said  company  free  of  the  duties 
of  toll,  crossing,  passage  and  other  taxes  levied  to  our  profit  on  tbe 
Bvers  Seine  aod  Loire,  on  empty  casks,  rafters  and  other  wood, 
vessels  and  other  goods,  beiouging  to  the  said  company,  provided  they 
send  back  by  the  wagp^^ers  and  baj^ensea  certificates  ^oed  by  two 
directora. 

XX  VIL  In  ca^e  the  said  company  should  be  obliged  for  the  advan- 
tage of  her  trade  to  draw  irom  foreigp  countries  goods  to  be  imported 
in  tbe  lands  granted  to  her,  tbe  said  goods  shall  be  free  of  all  importa- 
tion or  exportation  duties,  provided  they  be  deported  in  our  custom 
house,  waiebouses,  or  in  those  of  the  said  company,  of  which  the 
olerka  of  the  geneoal  farmers  of  our  revenues  and  those  of  the  said 
company  shall  each  have  a  key,  until  such  time  as  the  said  goods 
shall  be  laden  in  the  company's!  vessels;  the  said  company  being 
bound  to  sign  an  engagement  to  deliver  within  the  space  of  eighteen 
Viooths,  from  tbe  date  of  the  engagement,  certificates  of  the  unloading 
of  the  said  goods  in  the  lauds  granted  to  her,  in  default  whereof  she 
shall  be  bound  to  pay  four  limes  the  value  of  the  duty,  reserving  to 
ourselves  the  right,  whenever  the  company  shall  be  in  need  of  draw- 
ing from  the  said  foreign  countries,  goods  of  which  the  importation 
might  be  prohibited,  to  grant  her  special  leave  of  importation,  if  we 
think  fit,  for  any  such  goods  contained  in  the  list  to  be  suboiitted  to 
our  approbation* 

XXVIII.  Tbe  goods  imported  by  the  said  company  for  her  ac- 
count, ftom  tbe  lands  granted  to  her  in  the  ports  of  our  kiugdom, 
shall  pay,  during  the  first  ten  years  of  her  charter,  the  half  only  of  the 
duty  which  such  goods  coming  from  the  French  islands  and  colonies 
in  Americfi,  must  pay,  according  to  our  regulation  of  the  month  of 
April  last  past;  and  if  the  said  company  should  import  from  tbe  said 
lands  granted  to  her,  other  sorts  of  goods  than  ttmse  that  come  from 
the  French  islands  and  colonies  in  America  and  are  contained  in  our 
said  regulations,  they  shall  pay  the  half  only  of  the  duty  that  goods  of 
the  satoe  sort  and  quality,  coming  from  foreign,  countries  must  pay, 
whether  the  said  duty  belongs  to  us  or  has  been  by  us  made  over  to 
private  persons;  and  as  for  lead,  copper  and  other  naetals,  we  have 
granted  and  do  grant,  to  tbe  said  company,  entire  fireedom  of  all 
duties  laid  or  to  be  laid  upon  them.  But  if  the  said  company  takes 
goods  upon  freight  in  her  vessels,  she  shall  be  bound  to  let  the  same 
be  declared,  by  her  captains,  at  the  ofBces  of  our  farms,  in  the  usual 
form  and  the  said  goods  shall  pay  the  full  dmy.  In  regard  to  such 
goods  as  the  company  shall  unport  in  those  ports  of  our  kingdom, 
named  in  the  15th  article  of  the  regulations  of  the  month  of  April 
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last  past^  and  Ukewise  in  those  of  Nantz,  Brest,  Mortals  and  St  Male, 
for  her  account,  as  well  from  the  lands  granted  to  her  as  from  ^ 
'Flench  islands  in  America,  proceeding  from  the  sale  of  goods,  the 
pfodnoe  of  Loni6iana,and  intended  for  re-exportation  to  foreign  coun- 
tries, they  shall  be  deposited  in  the  custom  house,  warehouses  of  the 
ports  at  which  they  arrive,  or  in  those  of  the  company,  in  the  form 
hereabore  prescribed, until  they  be  taken  away;  and  when  the  clerks 
of  the  said  company  shall  wish  to  send  them  abroad,  by  sea  or  kind, 
as  transit  goods,  which  can  only  take  place  through  the  offices 
named  in  our  regulations  of  last  month,  they  shall  be  bound  to  take  a 
pass  {acquit  d  cauium)  containing  an  engagement  to  bring  bade, 
within  a  certain  time,  a  certificate  of  the  last  frontier  office  they  pass, 
and  another  of  their  unlading  in  a  foreign  country. 

XXIX.  If  the  company  construct  vessels  in  the  lands  granted  to 
her,  we  consent  to  pay  to  her,  as  a  bounty,  om  of  our  royal  treasury, 
the  first  time  the  said  vessels  enter  into  the  ports  of  our  kingdom,  a 
sum  of  six  livres  per  ton,  for  all  vessels  not  below  two  hundred  tone 
burthen,  and  of  nine  livres  also,  per  ton,  for  those  not  below  two 
hundred  and  fifty  tons,  which  sum  shall  be  paid  on  delivery  of  certi- 
ficates of  the  directors  of  the  company  in  the  said  lands,  showing  that 
the  said  vessels  have  been  built  there. 

XXX.  We  give  the  said  company  leave  to  deliver  special  licenses 
to  vessels  of  our  subjects  to  trade  in  the  lands  granted  to  her  under 

■such  conditions  as  she  may  think  fit;  and  it  is  our  pleasure  that  the 
said  v&Msels,  bearing  licenses  of  the  said  company,  enjoy  the  same 
rights,  privileges  and  immunities,  as  those  of  the  company,  as  well  on 
the  stores,  merchandise  and  goods,  that  shall  be  laden  in  them,  as  on 
Che  merchandise  and  goods  they  shall  bring  back. 

XXXI.  We  shall  deliver  to  the  said  company,  out  of  our  maga- 
zines, every  ywx  during  the  time  of  her  charter,  forty  thousand 
pounds  of  gunpowder,  for  which  we  shall  charge  her  no  vaovd  than 
the  prime  cost 

XXXI  I.  Our  intention  being  that  the  greatest  number  possible  of 
our  snhjeete  participate  in  the  trade  of  this  company  and  in  the  ad- 
vantages we  grant  her,  and  that  all  sorts  of  persons  may  take  an 
fciferest  in  it  according  to  their  fortunes;  it  is  our  pk'asure  that  the 
stock  of  this  company  be  divided  in  shares  of  five  hundred  livres  eaoh, 
the  value  of  whteh  shall  be  paid  in  exchequer  bills,  and  the  interest 
be  due  from  the  first  of  January  of  the  present  year;  and  when  the 
directors  of  the  said  company  shall  have  declared  that  a  sufficient 
number  of  shares  have  been  delivered,  we  shall  close  the  books  of  the 
company. 

XXXfll.  The  certificates  of  the  said  shares  shall  be  made  payable 
to  the  bearer,  signed  by  the  treasurer  of  the  company,  and  approved 
by  one  of  the  directors.  Two  sorts  of  certificates  shall  be  delivered, 
via:  certificates  of  single  shares  and  certificates  of  ten  shares. 

XXXIV.  Persons  who  may  wish  to  send  the  certificates  of  the 
8ud  shares  to  the  country  or  abroad,  may  for  graater  security  endorse 
Vol.  I.— 84 
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them,  but  tl^  said  endorsement  ^all  not  be  considered  as  warranttng 
the  share. 

XXXV.  All  foreigners  may  take  as  many  shares  as  they  think  fit, 
though  they  should  not  reside  in  our  kingdom;  and  we  have  declared 
and  do  declare  that  the  shares  belonging  to  the  said  foreigners  shaU 
not  be  subject  to  the  rigi^it  of  aubaine,  nor  to  any  confiscation  for 
cause  of  war  or  otherwise^  it  being  our  pleasure  that  they  enjoy  the 
raid  shares  as  fully  as  our  subjects. 

XXXVI.  And  whereas  the  profits  and  losses  in  trading  companies 
are  uncertain,  and  the  shares  of  the  said  company  can  be  considered 
in  no  other  light  than  as  merchandise,  we  permit  all  our  subjects  and 
all  foreigners,  in  company  or  for  their  private  account,  to  buy,  sell  and 
trade  in  them  as  they  shall  think  fit 

XXXVII.  Every  shareholder,  bearer  of  fifty  shares,  shall  have  a 
vote  in  the  court  of  proprietors,  and  if  he  is- bearer  of  one  hundred 
shares  he  shall  have  two  votes,  and  so  forth,  augmenting  the  number 
of  votes  by  one  for  every  fifty  shares. 

XXXVIII.  The  exchequer  bills  received  in  payment  for  the  shares 
^  shall  be  converted  in  a  stock,  bearing  four  per  cent  interest,  the  said 

interest  to  begin  from  the  first  of  January  of  the  present  year;  and  as 
security  for  the  payment  of  the  said  interest,  we  have  pledged  and 
assigned,  do  pledge  and  assign  our  revenues  of  the  comptrol  of 
notaries'  deeds,  of  the  small  seal  and  of  lay  registration,  in  conse- 
quence whereof  the  commissioners  of  our  council,  that  we  shall  name 
to  that  end,  shall  make  in  our  name  and  in  favor  of  the  said  company, 
bonds  for  a  perpetual  and  inheritable  annuity  of  forty  thousand  livres, 
each  bond  representing  the  interest  of  a  capital  of  one  million,  at  four 
per  cent.,  agamst  the  finance  receipts  that  shall  be  delivered  by  the 
treasurer  of  our  royal  treasury,  in  office  this  present  year,  who  shall 
receive  from  the  saidtx)mpany  one  million  of  exchequer  bills  at  each 
payment,  until  the  moneys  deposited  for  shares  in  the  said  company 
shall  he  exhausted. 

XXXIX.  The  interest  of  said  annuities  shall  be  paid,  viz.  the  in- 
terest of  the  present  year,  in  the  four  last  months  of  the  year,  and  the 
interest  of  the  following  years  in  four  instalments,  quarterly,  by  our 
farmer  of  the  control  of  notaries'  deeds,  small  seaJb  and  lay  registra- 
tions, in  the  hands  of  the  treasurer  of  the  said  company,  who  ahaU 
deliver  receipts  thereof,  approved  by  three  directors,  and,  for  the  first 
time  only,  a  collated  copy  of  these'  letters  and  of  their  nominations. 

XL.  The  directors  shall  make  use,  for  the  trade  of  the  company, 
of  the  interest  of  the  present  year  on  the  bonds  delivered  in  fisivor  of 
the  company;  but  we  very  expressly  forbid  them  to  make  use  of  any 
part  of  the  interest  of  the  following  years,  or  mortgage  them  in  any 
way  whatever;  it  being  our  pleasure  that  the  proprietors  do  receive 
regularly  the  interest  of  their  shares  at  the  rate  of  four  per  cent 
a  year,  beginning  with  the  month  of  January  next  year,  and  the  first 
payment  of  interest  to  take  place,  for  six  months,  on  the.  first  of  July 
following,  and  so  forth  every  six  months. 
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XLI.  Whereas,  it  is  necessary  that  immedtately  after  the  registra- 
tion of  these  present  letters,  there  be  persons  who  take  charge  of  all 
tlmt  may  be  required  for  the  opening  of  the  books  and  other  particu- 
lars incident  on  the  beginning  of  the  said  company,  which  will  bear 
DO  delay,  we  shall  name,  for  this  time  only,  the  directors  we  shaft 
choose  to  that  effect,  who  shall  be  empowered  to  regulate  and  ad-^ 
minister  the  affilirs  of  the  said  company,  the  proprietors  of  which 
may,  after  two  years  have  elapsed,  in  a  general  court,  nominate  three 
new  direetors,or  continue  them  for  three  years,  if  they  think  fit;  and  so 
forth  every  three  years,  the  said  directors  to  be  chosen  only  amon^ 
Frenchmen  and  inhabitants  of  the  kingdom. 

XLI  I.  Every  year,  at  the  end  of  the  month  of  December,  the 
directors  shall  close  the  general  balance  of  the  affairs  of  the  company, 
after  which  they  shall  call,  by  bills  publicly  stuck  up,  a  general  court 
of  proprietors  of  the  said  company,  in  which  court  the  dividends, 
accruing  from  the  profits  of  the  said  company,  shall  be  fixed  and 
settled. 

XLIII.  Considering  the  great  number  of  shares  that  will  be  de- 
livered by  the  said  company,  we  find  necessary  to  establish,  for  the  , 
ease  of  our  subjects,  a  regular  order  for  the  payment  of  the  interest 
and  dividend,  so  that  every  shareholder  may  know  what  day  he  may 
appear  at  the  office  to  receive,  without  any  delay,  the  snms  due  to 
him.  In  consequence,  it  is  our  pleasure  that  the  interest  of  the  said 
shares,  as  likewise  the  dividend  accruing  to  them  out  of  the  profits  of 
the  trade,  be  paid  according  to  the  ntlmber  of  the  said  shares,  be- 
ginning by  number  one  and  so  forth;  the  company  not  being  at  liberty 
to  make  any  alteration  in  the  said  order,  and  every  week  the  directors 
shall  cause  bills  to  be  stuck  up  at  the  door  of  the  office  of  the  said 
company,  and  advertisements  inserted  in  the  public  newspapers,  con- 
taining the  numbers  that  are  to  be  paid  in  the  following  week. 

XLI V.  Neither  the  shares  of  the  company,  nor  her  effects,  nor  thd 
salaries  of  the  directors,  officers  or  agents  of  the  said  Company,  shal( 
be  subject  to  distress  by  any  person  or  under  any  pretence  whatever, 
not  even  for  our  own  moneys  and  affairs,  excepting  only  that  the 
creditors  of  the  shareholders  shall  be  at  liberty  to  attach  in  the  hands 
of  the  treasurer  and  book-keeper  of  the  said  company  the  moneys  due 
to  the  said  shareholders,  according  to  the  accounts  closed  by  the  com-' 
pany,  to  which  the  said  creditors  shall  be  bound  to  submit,  withotti 
obliging  the  said  directors  to  show  them  the  state  of  the  company^s 
effects  or  render  them  any  account,  neither  shall  the  said  creditors 
establish  any  commissaries  or  sequestrees  of  the  said  effects,  and  all 
acts  contrary  to  the  present  edict  shall  be  void. 

XLV.  It  is  our  pleasure  that  the  exchequer  bills,  delivered  in  hands ; 
of  the  treasurer  of  our  royal  treasury  for  the  said  Western  Company^ 
be  brought  by  him  to  the  town  hall  of  our  good  city  of  Paris,  where,- 
in  the  presence  of  M.  Bignon,  councillor  of  state  in  ordinary,  Iqte 
Prevot  du  marehands  (maypr),  M.  Tnidaine,  councillor  of  state*, 
present  Prevoi  du  marehands,  Messrs.  de  Sorre,  le  Vertoys,  Harlon' 
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and  Boucoty  who  signed  the  exchequer  biMs  with  them,  and  of  the 
municipal  officers  ot  the  said  town  hall  who  shall  or  may  wish  to  be 
there,  the  said  exchequer  bills  be  publicly  burned,  immediately  afker 
the  delivery  of  each  bond,  and  after  the  draft  of  a  verbal  process 
mentioning  the  registers,  numbers  and  sums,  the  inscription  and  dis* 
charge  thereof  on  the  said  registers,  which  verbal  process  shall  be 
signed  by  the  said  Messrs.  Prevotsdu  marchands  and  other  persons 
named  in  the  present  article. 

XLVI.  The  directors,  or  a  majority  of  them,  shall  nominate  all  the 
agents  of  the  company,  captains  and  officers  serving  on  her  vessels, 
military  and  judicial  officers,  and  all  others  employed  in  the  lands 
granted  to  her,  and  they  shall  be  at  liberty  to  dismiss  them  whenever 
they  think  fit;  and  the  said  nominations  and  dismissions  shall  be 
signed  by  no  less  than  three  directors. 

XLVIL  The  said  directors  shall  not  be  troubled  or  constrained  in 
their  persons  or  effects  for  the  affairs  of  the  company. 

XLVIIL  They  shall  settle  the  accounts  of  the  clerks  and  agents,a8 
well  in  France  as  in  the  granted  lands  of  the  company,  and  those  of  the 
correspondents,  and  the  said  accounts  must  be  signed  by  no  less  than 
three  of  the  said  directors. 

XLIX.  True  and  exact  books  shall  be  kept  for  the  cash,  invoices, 
sale  accoimts,  expeditions  and  ledger,  by  double  entry,  as  well  at  the 
general  direction  at  Paris  as  by  the  clerks  and  conrniissionersof  the 
Company  in  the  country  and  lands  granted  to  her;  the  said  books 
shall  be  endorsed  and  signed  by  the  directors,  and  they  may  serve  as 
evidence  before  our  courts  of  justice. 

L.  We  bestow  in  gift  to  the  said  company  the  forts,  warehouses, 
houses,  cannons,  arms,  gunpowder,  brigantines,  boats,  canoes,  and  all 
other  effects  and  utensils  we  possess  at  present  in  Louisiana,  all  of 
which  riiall  be  delivered  over  to  her  on  omr  orders,  which  shall  be 
despatched  by  our  navy  council. 

LI.  We  bestow  likewise  in  gift  to  the  said  company,  the  vessels, 
goods  and  effects  which  M.  Crozat  delivered  over  to  us,  as  explained 
in  the  decree  of  our  council  of  the  23d  day  of  the  present  month,  of 
whatever  nature  they  may  be,  and  whatever  may  be  their  amount, 
provided  that  in  the  course  of  her  diarter  she  carryover  to  the  lands 
granted  to  her,  no  less  than  six  thousand  white  persons,  and  three 
thousand  negroes. 

LII.  If,  after  the  twenty-five  years  of  tho  charter  we  grant  hereby 
to  the  said  company  shall  have  expired,  we  shoukl  not  think  fit  to 
grant  her  a  prolongation  thereof,  all  the  islands  and  lands  she  shall 
have  inhabited  or  peopled,  as  likewise  the  manorial  rights,  quit  and 
other  rents,  due  by  the  inhabitants,  shall  remain  her  property  forever, 
with  Uberty  to  dispose  of  them  as  she  shall  think  fit,  and  we  will 
never  seek  to  recover  the  said  lands  or  islands  for  any  cause,  occasion 
or  pretence  whatever,  having  given  them  up  from  this  present  mo- 
ment, on  condition  that  the  said  company  shall  not  seil  the  said  lan& 
to  any  other  persons  than  our  subjects;  and  as  to  the  forts,  arms  and 
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ammunitions,  they  shall  be  delivered  up  to  us  by  the  said  company, 
to  whom  we  shall  repay  the  value  of  the  same  acoorduig  to  an 
equitable  valuation.  , 

LIU.  Whereas,  in  the  settlement  of  the  lands  granted  to  the  said 
company  by  these  present  letters,  we  have  chiefly  in  view  the  glory 
of  God,  by  procuring  the  salvation  of  the  Indian  savage  and  negro 
inhabitants  whom  we  wish  to  be  instructed  in  the  true  religion,  the 
said  company  shall  be  bound  to  build  churches  at  her  expense  in  the 
places  of  her  settlements,  as  likewise  to  maintain  there  as  many 
approved  clergymen  as  may  be  necessary,  either  as  vicars,  or  under 
any  other  suitable  title,  to  preach  the  holy  gospel,  celebrate  Divine 
service,  and  administer  the  sacraments  under  the  authority  of  the 
bishop  of  Quebec,  the  said  colony  remaining  as  heretofore  in  his 
diocese,  the  livings  of  the  vicars  and  other  clergymen,  maintained  by 
the  company,  being  in  his  gift  and  advowson. 

LIV.  The  said  company  shall  be  at  liberty  to  take  for  her  coat  of 
arms  an  escutcheon  vert,  waved  at  the  base  argent,  lying  thereon  a 
river  god  proper,  leaning  on  a  comticopia  or;  in  chief  azure  service 
of  fleur  de  lys  or,  bearing  upon  a  closet  or;  supporters  two  savages; 
crest  a  trefoiled  crown;  and  we  grant  her  tlie  said  arms  that  she  may 
make  use  of  them  on  her  seals,  and  place  them  on  her  buildings, 
vessels,  guns,  and  wherever  she  may  think  fit 

LV.  We  give  the  said  company  leave  to  draw  up  and  enact  the 
necessary  statutes  and  regulations  for  the  government  and  direction 
of  her  affairs  and  trade,  as  well  in  Europe  as  in  the  lands  granted  to 
her,  and  the  said  statutes  and  regulations  shall  be  confirmed  by  our 
letters  patent,  in  order  that  the  shareholders  of  the  said  company  be 
bound  to  execute  them  according  to  their  form  and  tenor. 

LVI.  Whereas  it  is  not  our  intention  that  the  special  protection  we 
grant  to  the  said  company  be  in  any  respect  prejudicial  to  our  other 
colonies  whom  we  wish  also  to  favor,  we  forbid  the  said  company  to 
take  or  receive  under  any  pretence  whatever,  any  inhabitant  estab- 
lished in  our  colonies,  and  transfer  them  to  Louisiana,  unless  they 
have  obtained  the  necessary  permission  in  writing  of  the  governors 
general  of  our  said  colonies^  authenticated  by  the  Intendants  or 
chiefs  of  the  conunissariat. 

Wherefore,  we  do  order  our  trusty  and  beloved  councillors,  holding 
our  court  of  parliament,  audit  office,  and  court  of  aids  in  Paris,  to  let  the 
present  letters  be  read,  published  and  registered,  and  their  contents 
holden,  obeyed  and  executed,  according  to  their  form  and  tenor,  not- 
withstanding any  proclamation,  declaration,  regulation,  judgment,  or 
any  thing  else  contrary  to  their  contents,  all  of  which  we  have  made 
and  do  make  void  by  these  present  letters,  in  the  copies  of  which, 
authenticated  by  one  of  our  trusty  and  beloved  coimcillor  secretaries, 
faith  shall  be  had  as  m  the  original:  For  such  is  our  pleasure.  And 
in  order  that  this  may  endure  forever,  we  have  attached  our  seal  to 
these  present  letters.    Given  in  Paris  in  the  month  of  August,  in  the 
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year  of  our  Lord  one  thoufland  seven  hundred  and  seventeen,  and  of 
our  reign  the  second. 

(Signed)  LOUIS. 

And  lower,  for  the  King,  Le  due  d'ORLEANs,  Regent,  present. 
Phblypeaux  vidit  Dagueseau.  Seen  at  the  council  Villeroy,  and 
sealed  with  the  great  seal  of  green  wax. 

Registered,  afler  having  been  heard,  and,  at  the  demand  of  the 
king's  attorney  general,  to  be  executed  according  to  their  form  and 
tenor,  although  the  statutes  which  shall  be  drawn  up  hereafter  by  the 
Western  Company,  can  only  be  executed  after  they  are  confirmcKl  by 
letters  patent  of  the  king,  registered  in  our  court  And  authenticated 
copies  of  these  present  letters  shall  be  sent  to  the  inferior  courts  of 
Bailliage  and  Sineschaussie,  of  our  good  duchy,  to  be  there  read,  pub- 
lished and  registered;  we  enjoin  the  deputies  of  the  king's  attorney 
general  to  see  thisexecuted,and  to  report  the  same  to  the  court  within 
a  month.  Paris,  in  parliament,  the  sixth  of  September,  one  thousand 
seven  hundred  and  seventeen. 

(Signed)  Gilbebt. 

Examined  with  the  original  by  us,  councillor  secretary  of  the  king, 
household  crown  of  France  and  his  finance. 

NOTICE  TO  THE  PUBLIC 

The  public  are  informed  that  the  book  subscriptive  for  shares  in  the 
Western  Company  lies  at  the  general  bank,  rue  St.  Aroye. 


TITLE  VIII. 

ARREST  DU  CONSEIL  D^ESTAT  DU  ROT  CONCBRNANT  LA  RftTTHION  1>E8  COX- 
PA0NIE8  DBS  INDKS  0RIENTALB8  ST  OB  LA  CUINB,  A  LA  COHPAONIB  d'oCCI- 
DEBTT,  DU  17  JUIN,  1719. 

Le  Roy  s'estant  fait  representer  en  son  Conseil  son  Edit  du  mois 
de  May  aernier,  Envoy6  au  Parlement  de  Paris  le  23  dudit  mois,  Et 
par  consequent  reput6  et  tenu  pour  Enregistrfe,  suivante  les  Lettres 
Patentee  de  Sa  Majest6  du  26  Aoust,  1718.  Registries  au  dit  Parle- 
ment le  mesme  jour,  le  Roy  y  seant  en  son  Lit  de  Justice;  Par  lequel 
Edit  Sa  Majesty  auroit  r6Uui  i  la  Compagnie  d'Occident  le  Privilege 
Exclusif  de  faire  seule  k  I'avenir  le  Commerce  des  Indes  Orientates, 
ainsi  qu'il  est  plus  amplement  port6  par  ledit  Edit;  Ouy  le  Rapport 
et  tout  consider^.  Sa  Majeste  est  ant  en  son  Conseil,  de  I'aris 
de  Monsieur  le  Due  d'Orleans  Regent,  a  Ordonn^  et  ordonneque  son 
Edit  du  nK>is  de  May  dernier,  port6  au  Parlement  d6  Paris  le  23 
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dudit  mois  de  May,  et  par  consequent  Teput6  et  tenu  pour  Enregistr6, 
au  terme  de  I'Article  II,  des  Lettres  Patentes  registries  audit  Parle- 
ment,  le  Roy  y  stent  en  son  Lit  de  Justice,  le  26  du  mois  d'Aoust, 
1718,  sera  execute  selon  sa  forme  et  teneur,et  attach^  sous  le  Contre- 
seel  du  present  Arrest,  ainsi  qu'une  Expedition  des  Lettres  Patentes 
dudit  jour  26  Aoust,  pour  le  tout  estre  envoys  aux  Bailliages  et 
Seneschau3s6es  du  Ressort  dudit  Parlement  de  Paris,  afin  qu'il  y  soit 
registry  conjointement;  Et  le  contenu  observe  sous  les  pcines  y  por- 
tees;  Obdonits  aussi  que  le  present  Arrest  sera  execut^  nonobstant 
tontes  oppositions  et  tous  autres  empeschemens  quelconques,  pour 
lesquels  ne  sera  differ^,  et  dont  si  aucuns  interriennent;  Sa  Majest6 
s'en  reserve  et  i,  son  Conseil  la  connoissauce,et  I'interdit  i  tous  autres 
Juges.  Fait  au  Conseil  d'Estat  du  Roy,  Sa  Majesty  y  estant,  tenu 
k  Paris  le  dix-septi^me  jour  du  Juiri  mil  sept  cens  dix-neuf. 

(Sign6)  Phblt^eaux. 

Loms  par  la  grftce  de  Dieu  Roy  de  France  et  de  Navarre:  A  nos 
amez  et  feaux  Conseillers  en  nos  Ck>nseil8,  le  S."*  Intendans  et  Com- 
missaires  d6partis  pour  Texecution  de  nos  ordres  dans  les  Provinces 
et  Generalitez  du  Ressort  de  nostre  Cour  de  Parlement  de  Paris, 
chacun  en  droit  soy,SALirr:  De  I'avis  de  nostre  Ires  cher  et  tres  atn6 
oucle  le  Due  d'Orleans  Regent,  nous  vons  mandons  et  enjoignons  par 
ces  presentes  signSes  de  nons,  de  tenir  la  main  i  I'execution  de  Par- 
rest  cy-attach6  sous  le  contre-scel  de  nostre  chancellerie,  cejourd'huy 
donn6  en  nostre  Conseil  d'E^at,  nous  y  estant,  concemant  la  reunion 
des  Compagnies  des  Indes  et  de  la  Chine,  i  la  Compagnie  d'Occident. 
Commandons  ao  premier  nostre  huissier  ou  sergent  sur  ce  requts,  de 
signifier  le  dit  arrest  ^  tous  qu'il  appartiendra  a  ce  que  personne  n'en 
ignore,  et  de  faire  pour  son  entiere  execution  tous  actes  et  exploits 
necessaires  sans  autre  permission.  Vovlons  qu'aux  copies  du  dit 
arrest  et  des  presentes  collationn^es  par  Pun  de  nos  amez  et  feaux 
counseillers-secretaires,  foy  soit  ajo(kt6e  comme  atix  originaux;  car  tel 
est  nostre  plaisir.  Donn6  ii  Paris  le  dix-septidme  jour  de  Juin,  Tan 
de  grace  mil  sept  ceiis  dix^ieuf.    Et  de  nostre  Rigne  le  quatri^me. 

(9ign6)  LOUIS. 

Et  plus  bas,  par  le  Roy  le  Due  d'Orleans  Regent  present.  Pbely- 
peaux.    Et  scell^. 

Pour  le  Roy. — Collationn6  i  I'Original  par  nous  Conseiller  Secre- 
taire du  Roy,  Maison,  Couronne  de  France  et  de  ses  Finances. 


Edit  du  Ray  J  Partani  Reunion  des  Compagnies  des  Indes  Orien- 
tales  et  de  la  Chine^itla  Compagnie  d* Occident.  Donni  d  Paris 
au  mois  de  May  1719. 

Louis  par  le  Grace  de  Dieu  Boy  de  France  et  de  Navarre:  A  tous 
pres^ns  et  ^  venir,  Salut    Depuis  nostre  avenement  i  la  Couronne^ 
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Nous  avons  e«t6  occupez  k  chercher  les  moyens  de  reparer  les  Epui- 
semens  que  de  lougues  Guerres  avoient  cau36es  k  I't^tat,  Et  k  pro- 
curer k  uos  Sujets  la  felicit6  et  Pabondance  qu'ils  meritent  Noos 
voyons  avec  satisfaction  que  la  circulation  de  I'Argent  est  trfe  vive, 
et  que  le  Commerce  se  restablit,  mais  nostre  objet  ne  peut  estre 
rempli  que  par  de  plus  grands  avantages.  Le  credit  que  la  Cofn- 
pagnie  d'Occident  s*est  acquis,  quoy  que  nouvellement  form^e^  Nous 
a  determinez  d'examiner  la  situation  des  anciennes  Compagnies,  Et 
Nous  avons  vQ  avec  douleur  que  malgrfe  les  bienfaits  qu'elles  ont  regu 
de  la  liberality  du  feu  Roy  nostre  tres  honore  Seigneur  et  Bisayeol, 
Elles  n'ont  pQ  se  soQtenir.  La  Compagnie  des  Indes  Orientales 
establie  par  Edit  du  moisd'Aoust  1664,  au  lieu  d^employer  k  I'agran- 
dissement  du  Commerce  le  privilege  exclusif  qui  luy  avoit  e8t6  accord^ 
pendant  Cinquante  ann6e8,  Et  les  secours  r^iterez  d'Argent  et  de 
Vaisseaux  que  le  feu  Roy  luy  avoit  donnez,apr6s  avoir  contract^  des 
dettes  dans  le  Royaume  et  aux  Indes,  a  totalement  abatidonn^  sa 
Navigation,  et  s'est  det6rmin6e  k  coder  son  Privilege  k  des  partica- 
liers  moyennant  dix  pour  cent  du  produit  des  ventes  en  France,  et 
cinq  pour  cent  des  Prises,  Et  la  retenue  des  cinqitante  livres  par  Ton- 
neau  des  Marchaiviises  de  Sortie,  et  des  soixante-quinze  livres  de 
celles  d'Entr6e  qui  luy  a voient  este  accordez  par  forme  de  gratification. 
Nous  sgavons  que  ce  n'est  point  k  la  nature  de  ce  Commerce,  que  le 
manque  de  succ6s  doit  estre  attribu6,  mais  k  la  mauvaise  Regie,  Et 
que  cette  Compagnie  k  I'example  de  celles  des  Estats  voisins  auroit 
pQ  rendre  ce  Commerce  utile  k  ses  Actionnaires  et  au  'Royaume. 
L'Entreprise  avoit  est6  form^  avec  un  fonds  qui  n'estoit  pas  8ufl|aant, 
les  Directeurs  ont  consomm^  une  partie  de  ces  fonds  par  des  reparti- 
tions prematur6es,  et  des  droits  de  presence  dans  un  temps  od  il  n^ 
avoit  aucims  profits,  et  pour  supplier  k  ces  fonds  Ton  avoit  fait  d^ 
Emprunts  sur  la  Place  k  des  interests  exceesifs,  jusqu'i^  dix  pour  cent, 
et  Pun  avoit  pris  en  d'autres  temps  de  I'Argent  k  la  grosse  aventuie, 
k  raison  de  cinq  pour  cent  par  mois,  en  sorte  que  le  benefice  du  Com- 
merce se  trouvoit  6puiss6  et  au  deAk,  par  les  cbai^es  que  I'on  y  avoit 
mises.  Cependant  malgre  cette  mauvaise  administration,  le  feu  Roy 
continuant  toQjours  la  protection  qu'il  avoit  accord^e  k  cette  Com- 
pagnie, et  dans  la  veue  de  la  mettre  en  estat  de  payer  ses  dettes,  luy 
a  accord6  par  sa  Declaration  du  29  Septembre  1714,  la  continuatkm 
de  son  privilege  pendant  dix  anu6es,  k  commencer  du  premier  Avril 
1715.  Mais  au  lieu  de  remplir  un  objet  aussi  legitime,  les  Indiens 
nous  ont  port6  des  plaintes  r6iter6es  que  la  Compagnie  ne  leur  payoit 
ni  interests  ni  Capitaux,  et  que  depuis  plus  de  seize  ans,  elle  n'avoit 
envoy6  aucuns  Vaisseaux  k  Suratte;  ainsi  ce  Commerce  devenu  lan- 
guissant  depuis  plusieurs  ann6es,  se  perdroit  entierement  s'il  n*y  estoit 
pourvQ,  parce  que  les  particuliers  qui  ont  acquis  le  privilege  de  la 
Compagnie,  estant  chargez  de  luy  payer  nn  droit  de  dix  pour  cent, 
ne  penvent  faire  un  Commerce  de  concurrence  avec  I'estranger,  et  que 
d'ailleurs  dans  la  crainte  d'estre  arrestez  pour  les  dettes  de  la  Gcin- 
pagnie,  ils  n'osent  envoyer  leurs  Vaisseaux  k  Suralte,  Ville  prificipale 
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da  Mogoly  d'od  se  tirent  les  Cottons  en  laine  et  silez,  et  presque  toutes 
les  Drogueries  et  Epiceries  des  Indes  et  de  I' Arable;  en  sorteque  nos 
snjets  sont  obligez  de  tirer  de  I'estranger  la  pins  grande  partie  des 
Idarchandises  des  Indes  qui  se  consomment  dans  le  Royaume,  et  de 
cellee  propres  pour  le  Commerce  de  la  Coste  de  Guin6e  et  du  Senegal, 
qu'ils  payent  au  triple  de  la  valeur,  et  se  verroient  frustrez  pour 
toftjours  de  I'avantage  d'ayoir  dans  le  Royaume  ces  sortes  de  Mar- 
chandises.  Nous  avons  aussi  est6  informez  que  la  Compagnie  par- 
tieuliere  de  la  Chine,  Establie  par  Arrest  de  nostre  Conseil  du  28. 
Novembre  1712.  et  par  les  Lettres  Patentes  expedites  en  consequence 
le  19,  Fevrier  1713.  et  qui&isoitcy-devant  partie  de  la  Concession  de 
la  dite  Compagnie  des  Indes,  n'a  fait  aucun  usage  du  privilege  exclu- 
sif  qui  luy  a  est6  attribu6,  et  que  ce  Commerce  est  encore  dans  un 
plus  grand  derangement,  s'il  est  possible,  que  celui  des  Indes.  Ce 
seroit  manquer  ii  ce  que  nous  devons  i  nous-mesmes  et  k  nos  sujets, 
de  kisser  subsister  plus  long-temps  un  pareil  desordre  dans  un  des 
plus  considerables  Commerces  de  nostre  Royaume,  et  nous  avons  crQ 
qu'il  estoit  convenable  au  bien  de  nostre  Estat,  de  restablir  et  d'aug- 
menter  le  Commerce  des  Frangois  aux  Indes,  et  de  conserver  Fhon- 
near  de  la  Nation,  en  payant  i  ces  Peuples  les  dettes  contract6es  par 
la  Compagnie,  pour  parvenir  4  Pexecution  de  ce  dessein,  nous  avons 
lesolu  de  supprimer  les  privileges  accordez  aux  Compagnies  des  Indes 
et  de  la  Chine,  et  de  les  r^unir  k  celle  d 'Occident  L'Establissement 
de  cette  Cotapagnie  form^e  depuis  quelque  temps,  la  protection  que 
nous  lui  accordons,  sa  bonne  administration,  le  credit  qu'elle  s'est 
acquise,  les  fonds  considerables  qu'elle  aura  par  la  jonction  de  ces 
differentes  Compagnies,  tons  ces  avantages  nous  font  jnger  que  nous 
ne  pouvons  remettre  en  de  meilleures  mains  le  Commerce  des  Indes 
et  de  la  Chine;  d'ailleurs  par  ce  moyen  et  par  la  jonction  qui  a  esXk 
faite  k  la  Compagnie  d^Occident  de  celle  du  Senegal,  nous  rlunissons 
dans  une  seule  Compagnie  un  Commerce  qui  s'6tend  aux  qnatre 
Parties  du  monde.  Cette  Compagnie  trouvera  dans  elle-mesme  tout 
oe  qui  sera  necessaire  pour  faire  ces  differens  Commerces;  Elle  appor- 
tera  dans  nostre  Royaume  les  choses  necessaires,  utiles  et  commodes; 
EUe  envoyeralessuperfluefiraTetranger;  Elle  entretiendra  la  Navi- 
gation, et  formera  des  Officiers,  des  Pilotes  et  des  Matelots,  et  toute 
sa  Regie  se  faisant  dans  le  mesme  esprit,  il  en  naitra  Funion  et  Feco- 
nomie  dont  depend  le  succ6s  de  toutes  les  Entreprises  de  Commerce. 
A  CB8  Ca08B8  et  autres  k  ce  nous  mouvans,  de  I'avis  de  nostre  trea 
<4ier  et  tres  am6  Oncle  le  Due  d'Orleans  petit  Fils  de  France  Regent, 
de  nostre  tres  cher  et  tres  am6  Cousin  le  Due  de  Bourbon  Prince  de 
nostre  Sang,  de  nostre  tres  cher  et  tres  am6  Oncle  le  Due  de  Chartres 
premier  Prince  de  nostre  Sang,  de  nostre  tres  cher  et  tres  am6  Oncle  le 
Comte  de  Toulouse  Prince  legitime,  et  autres  Pairs  de  France,  grands 
et  notables  Personnages  de  nostre  Royaume,  et  de  nostre  certaine 
science,  pleine  puissance  etautorit^  Royale,  nous  avons  par  le  present 
£dit  perpetuel  et  irrevocable,  dit,  statu6  et  ordonn6,  disons,  statuons 
et  oroonnons,  Voulons  et  nous  plaist, 
Vol.  I.— 85 
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I.  Que  les  Privileges  accordez  ii  la  Con^pagnie  des  Tndes  Orien- 
tales,  par  Edit  du  mois  d'Aoust  1664,  confirmez  et  augmentez  par  b 
Declaration  du  mois  de  Fevrier  1685.  Et  par  plusiears  Arrests  et 
autres  Declarations,  et  prorogez  par  celle  du  29  Septembre  1714.  Et 
ceux  accordez  ^  la  Compagnie  particuliere  de  la  Chine  par  Arrest  de 
nostre  Conseil  du  iS8  Novembre  1712.  Et  les  Lettres  Patentesexpe- 
di6es  en  consequence  le  19  Fevrier  1713  demeurent^teints,  revoquez 
et  supprimez,  ainsi  que  nous  les  6teignons,  revoquons  et  8uppriition& 

II.  Avons  accord^  et  accordons  ii  la  Compagnie  d'OccHleDt,  le 
Privilege  de  Negocier  seule,  ^  I'exclusion  de  tous  nos  autres  Sujets, 
depuis  le  Cap  de  Bonne-Esperance,  jusques  dans  toutes  les  Mers  des 
Indes  Orientates,  Isles  de  Madagascar,  Bourbon  et  France,  Coste  de 
Sofola  en  AflSrique,  Mer  Rouge,  Perse,  Mogol,  Siam,  la  Chine  et  le 
Japon,  naesme  depuis  le  Detroit  de  Magellan  et  le  Maire  dana  toutes 
les  Mers  du  Sud,  pour  le  temps  qui  reste  ii  expirer  de  celuy  acoord6 
^  la  dite  Compagnie  d'Occident  par  1' Article  11.  de  nos  Lettres  Patentes 
du  mois  d^Aoust  1717. 

III.  Faissons  deffenses  ^  tous  nos  autres  Snjets,  de  faire  aucon 
Commerce  dans  les  dits  Lieux  pendant  la  durtedu  privilege  attribu6 
i  la  Compagnie  d'Occident,  k  peine  de  confiscation  ^  son  profit,  des 
Yaisseaux,  armes,  munitions  et  marchandises. 

IV.  Nous  donnons  et  concedons  ft  la  Compagnie  d'Occident  en 
toute  propriety,  les  terres,  isles,  forts,  habitations,  magazins,  oieubles, 
immeubles,  droits,  rentes,  vaisseaux,  barques,  munitions  de  guerre  et 
de  bouche,  negres,  bestiaux,  marchandises,  et  generalemente  tout  ce 
que  la  Compagnie  des  Indes  Orientales  et  celle  de  la  Chine  ont  pQ 
acquerir  ou  conquerir;  ou  qui  leur  a  est6  concede,  tant  en  France 
qu'aux  Indes  et  k  la  Chine,  suivant  I'estimation  qui  en  sera  faite  sur 
les  Livres,  Registres,  Letters,  Papiers,  Faetures,  Titres  et  Enseigne- 
mens  qu'elles  seront  tenues  de  representer  ft  cet  efiet,  huitaine  apvts 
I'Enregistrement  du  present  Edit;  pour  en  jouir  par  la  dite  nouvelle 
Compagnie,  comme  de  chose  ft  elle  appartenante,  ainsi  qu'en  ont  joui 
ou  dQ  jouh*  les  Compagnies  des  Indes  et  de  la  Chine,  ft  la  chaige 
seulement  de  payer,  tant  aux  Frangois  qu'aux  Indiens,  toutes  les 
dettes  legitimes  de  la  Compcu^nie  des  Indes  et  de  la  Chine,  ft  motns 
qu'apr^s  {'estimation  des  dits  EflTets,  et  la  liquidation  des  dettes,  il  n'y 
eust  de  I'excedent  dans  les  dits  Efiets,  auquel  cas  la  Compagnie 
d'Occident  sera  tenue  aussi  de  payer  le  dit  excedent,  de  maniere 
qu'elles  n'en  puissent  estre  recherch^es  ni  inquiet^es,  duquel  paye- 
ment  la  dite  Compagnie  sera  tenue  de  rapporter  les  preuves  et  Titres 
justificicatifs,  et  sans  que  la  dite  Compagnie  d'Occident  soil  tenue  de 
payer  aucune  autre  chose  ft  celle  des  Indes  et  de  la  Chine. 

V.  Les  Cinquante  livres  par  chaque  Tonneau  de  maidiandises  de 
France,  et  Soixante-quinze  livres  aussi  pour  chaque  Tonneau  de  mar- 
chandises des  Indes,  que  nous  faisons  payer  ft  la  Compagnie  par 
forme  de  gratification,  ensemble  les  dix  pour  cent  sur  le  produit  des 
yentes  des  marchandises  venues  ou  ft  venir  sur  les  Vaisseaux  des  Par- 
ticuliers  ft  qui  elle  a  ced6  son  privilege,  appartiendronti  la  Compagnie 
d'^cident 
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VI.  Et  pour  mettre  la  Compagnie  d'Ocddent  en  estat  de  satisfaire 
les  Creanciers  de  celle  d'Orient,  tant  en  France  qu'aux  Indes,  et  de 
porter  ^  I'avenir  son  Commerce  i  toute  I'Estendue  qu'il  doit  avoir,  ce 
qui  ne  se  peat  ezecuter  que  par  unfonds considerable;  nousluyavons 
permis  et  permettons  de  faire  pour  Vingt-cioq  millions  de  nouvelles 
actions,  qui  ne  pourront  estre  acquises  qu'en  ardent  comptant,  et  en 
payant  au  Caissier  de  la  dite  Compagnie  d'Occident  Cinq  cens  ciii- 
qiiante  livres  pour  chaque  action,  lesquelles  seront  de  mesme  nature 
que  les  cent  ooillions  de  la  dite  Compagnie  d'Occident  qui  sont  dans 
le  public,  et  dont  les  numeros  suivront  immediatement  celuy  des 
demiers  numeros  des  actions  qui  oomposent  les  cent  premiers  million^ 
et  en  consideration  des  dix  pour  cent  que  les  acquereurs  payeront 
an-dessus  du  pair,  nous  voulons  qn'etles  jouissent  des  mesmes  avan- 
tages  que  les  autres  actions. 

VII.  Lesdites  actions  seront  sign^es  par  le  Caissier  de  la  Com- 
pagnie, vis^es  de  I'un  des  Directeurs  et  scell6esde  son  Sceau,  et  pour 
en  faciliter  I'acquisition,  il  sera  ouvert  un  Livre  dans  lequel,  tant  nos 
sujets  que  les  estrangers  pourront  souscrire,  en  payant  comptant  les 
dix  pour  tetii  d'excedent,  et  le  capital  de  Paction  en  vingt  mois,  par 
portions  ^gales  de  cinq  pour  cent  par  mois,  sauf  k  ceux  qui  voudront 
payer  comptant,  de  remettre  leurs  fonds  k  la  Caisse  de  la  Compagnie 
sans  pretendre  aucun  escompte  pour  le  prompt  payement 

VIIL  Le  Caissier  de  ladite  Compagnie  ne  delivrera  aucune  action 
qn'au  fur  et  &  mesure  des  payemens  effectifs  du  capital  qui  luy  seront 
foits;  et  faute  par  lesdites  actionnaires  de  remplir  leurs  soumissions 
dans  les  termes  portez  par  le  present  EMit,  ils  perdront  les  dix  pour 
cent  excedens  du  capital  qu'ils  auront  payez. 

IX.  Permettons  k  ladite  Compagnie  de  faire  venir  des  pays  de  sa 
concession,  toutes  sortes  d'etoffes  de  soye  pure  et  de  soye  et  cotton 
m6l6es  d'or  et  d'argent,  et  d'ecorses  d'arbres,  et  des  toiles  de  cotton 
teintes,  peintes  et  ray6es  de  couleurs:  Voulons  que  lesdites  marchan- 
dises  prohibtes  dans  le  Royaume  ne  puissent  estre  vendues  que  sous 
la  condition  expresse  de  la  sortie  pour  I'estranger,  et  qu'i  cet  effet 
ellessoientmisesen  Entrepost  dans  les  Magasins  de  nostre  Ferme 
Generale,  sous  deux  cleft,  dont  les  Fermiers  Generaux  ou  leurs  Com* 
Bois  en  aurant  une,  et  les  Directeurs  de  la  Compagnie  ou  leurs  pro* 
posez  I'autre;  et  en  prenant  les  autres  precautions  necessaires  pour 
empescher  que  les  dites  marchandises  ne  soient  vendues  pour  la  con* 
eommation  du  Royaume. 

X.  Pourra  ladite  Compagnie  faire  aussi  venir  des  pays  de  sa  conces- 
sion, toutes  sortes  de  toiles  de  cotton  blanches,  soyes  crUes,  caff6, 
droguerles,  epiceries,  Metaux  et  autres,  except^  celles  prohib^es  par 
le  precedent  article,  en  payant  les  droits  qui  se  payent  actuellement 
par  la  Compagnie  des  Indes,  suivant  et  conformement  aux  Edits, 
declarations  des  Roys  nos  predecesseurs,  arrests  et  reglemens. 

XI.  S'il  est  rest^  aux  Indes  quelques  merchandises  ou  effets  appar^ 
tenans  ft  des  particuliers,  dont  les  vaisseaux  y  auront  est6  en  vertu 
des  permissions,  traitez  ou  cessions  de  privilege  de  ladite  Compagnie 
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des  Indes,  la  valeur  leur  en  sera  rembonrs6e  par  ladiCe  Compagnie 
d'Occident 

XII.  Voulons  que  la  Compagnie  d'Occident  soit  doresnavant  nom- 
inee et  qualifi6e  Compagnie  des  Indes,  et  qu'elle  porte  les  mesmes 
armes  dont  la  Compagnie  d'Occident  s'est  servie  jusqu'i  present 

XIII.  Maintenons  et  confirmons  ladite  Compagnie  dans  tons  les 
droits  et  privileges  a  elle  accordez  par  Edit  du  mois  d'Aoust,  1664, 
declaration  du  mois  du  Fevrier,  1685,  et  autres  declarations  et  regle- 
mens  rendus  en  faveur  de  son  commerce,  sans  auoune  exception, 
comme  s'ils  estoient  tous  rappellez  par  ces  presentes,  tout  ainsi  que 
la  Compagnie  des  Indes  en  jouit,  except^  ceux  qui  ont  est6  revoqnez 
ou  modifiez,  et  sans  prejudice  des  droits  de  I'Amiral  de  France, 
dont  il  a  joUi  ou  dQ  jouir,  conformement  k  la  declaration  da  3  Sep- 
tembre,  1712,  et  reglemens  faits  en  consequence. 

Si  donnons  en  manderaent  k  nos  amez  et  feaux  conseillers  les  gens 
tenans  nostre  Cour  de  Parlement,  Chambre  des  Comptes  et  Cour  des 
Aydes  k  Paris,  que  ses  presentes.  ils  ayant  k  faire  lire,  pnbiier  et 
registrer,  et  le  contenu  en  icelles,  garder,  observer  et  executer  selon 
leur  forme  et  teneur,  nonobstant  tous  edits  et  declaratioi^  k  ee  oon- 
traires:  Voulons  qu'aux  copies  d*icelIescollationn6espar  I'un  de  nos 
amez  et  feaux  conseillers-secretaires  {oy  soit  adjoOtee  comme  k  Tori- 
ginal,  Car  telle  est  nostre  plaisir.  Et  afin  que  ce  soit  chose  ferme 
et  stable  a  toQjours,  nous  y  avons  faite  mettre  nostre  seel.  Donn6  a 
Paris  au  mois  de  May,  Tan  de  grace  mil  sept  cens  dix-oeuf,  et  de 
Bostre  R^ne  le  quatriime. 

(Signfe)  LOUIS. 

Et  plus  bas,  par  le  Roy,  le  Due  d'Orleans  Regent  present.  Phely- 
peaux,  Fwa,  de  Voyer  d'Argenson,  Veft  au  Conseil,  Villeroy.  £t 
scell6  du  grand  Sceau  de  cire  verte. 

LETTRES  PATENTES. 

Louis  par  la  grfice  de  Dieu  Roy  de  France  et  de  Navarre:  A  nos 
amez  et  feaux  conseillers  les  gens  tenant  nostre  Cour  de  Parlement  k 
Paris,  Salut:  Par  arrest  en  forme  de  reglement  de  nous  rendu  en 
nostre  conseil  le  21  Aoust  dernier  pour  les  causes  y  contenues,  nous 
avons  ordonn6  ce  que  nous  entendions  estre  k  faire  et  observer  par 
nostredite  Cour  sur  I'execution  de  nos  edits  et  declarations,  arrests  de 
nostre  conseil  et  lettres  patentes  sur  iceux,  ensemble  sur  le  temps  et 
la  forme  des  remonstrances  que  de  nostre  grace  speciale  nous  luy 
avons  permis  de  nous  adresser  avant  leur  enregistrement,  et  par 
iceluy  pourvQ  k  plusieurs  abus  pr^judiciables  k  nostre  authority,  et 
voulant  que  ledit  arrest  soit  executi  de  point  en  point  selon  sa  forme 
et  teneur,  sans  qu'en  aucuue  maniere  et  sur  quelque  pr^texte  que  ce 
soit  il  y  soit  contrevenu,  nous  avons  fait  expedier  nos  lettres  sur  ce 
necessaires.  A  ces  causes  et  autres  k  ce  nous  mouvans,  de  I'avis  de 
nostre  tres  cher  et  tres  am6  oncle  le  Due  d'Orleans,  Petit  fils  de  France 
Regent,  de  nostre  tres  cher  et  tres  am6  cousin  le  Due  de  Bourbon,  de 
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nostre  tres  cber  et  tres  am6  cousin  le  Prince  de  Conty,  princes  de 
nostre  sang,  de  nostre  tres  cher  et  tres  am6  oncle  le  Ducdu  Maine,  de 
Dostre  tres  cher  et  tres  am6  oncle  le  Comte  de  Toulouse  Princes  legi- 
mez,  et  autres  pairs,  grands  et  notables  personnages  de  nostre  Roy- 
aume  qui  ont  veQ  ledit  arrest  cy-attach6  sous  le  Contreseel  de  nostre 
Chancellerie,  et  de  nostre  grace  specialc,  pleine  puissance  et  authority 
RoyaIe,nous  avonsdit,statu6  et  ordonn6,et  par  ces  presentes  sign^ 
de  nostre  nmin,  disons,  statuons  et  ordonnons,  voulons  et  nous  plaist 
ce  que  suit 

I.  Que  le  Parlement  de  Paris  puisse  continuer  de  nous  faire  des 
remonstrances  sur  nos  ordonnances,  edits,  declarations  et  lettres  pa- 
tentes  qui  luy  seront  adressez,  pourvQ  que  ce  soit  dans  la  huitaine 
ainsi  qu'il  est  port6  par  la  declaration  du  mois  de  Septembre,  1715, 
et  dans  la  forme  prescrite  par  I'article  III,  dn  Titre  I,  de  Fordonnance 
de  1667.  Luy  deffendons  de  faire  aucunes  remonstrances,  delibera* 
tions,  ni  representations  sur  nos  ordonnances,  edits,  declarations  et 
lettres  patentes  qui  ne  luy  auront  pas  est^  adressez. 

II.  Que  faute  par  ledit  Parlement  de  Paris  de  faire  ses  remon* 
sirances  dans  la  huitaine  du  jour  que  lesdits  edits,  declarations  et 
lettres  patentes,  lui  auront  6t6  presentez,  ils  soient  reputez  et  tenus 
pour  enregistrez;  et  en  consequence  qu'il  en  sera  enyoy6  nne  expe- 
dition en  forme  aux  Baillages  et  Senechauss6es  du  Ressort  du  Parle- 
ment de  Paris,  pour  y  estre  executez  selon  leur  forme  et  teneur,  et  le 
contenu  en  iceux  estre  observe  sous  telles  peines  qu'il  appartiendra, 
et  en  cas  de  contravention,  tant  par  ledit  Parlement  de  Paris,  que  par 
lesdits  Bailli&  et  Senecbaux  dans  lenrs  arcpsts,  sentences  et  jugements, 
qu'ils  seront  par  nous  cassez  et  annullez  suivant  la  forme  prescrite 
par  I'orcbnnance. 

III.  Que  lorsque  le  Parlement  aura  d^iber6  de  faire  des  remon- 
strances, dans  la  forme  et  dans  le  temps  cy-dessus  marquez,  les  gens 
du  Roy  se  retireront  yers  nous  pour  nous  en  informer,  et  nous  leur 
ferons  Sfavoir  si  nous  desirous  les  recevoir  de  vive  yoixou  par  escrit 

IV.  Au  premier  cas,  nous  indiquerons  au  Parlement  le  jour  auquel 
nous  trouverons  bon  d'^uter  ses  remonstrances,  et  au  second  caa, 
faute  par  le  Parlement  de  remcttre  ses  remonstrances  par  6crit  ii  Pun 
de  nos  Secretaires  d'Estat  etde  nos  Commandemens,huit  jours  apr6s 
que  nous  leur  en  aureus  donn6  I'ordre,  les  edits,  declarations  et  lettres 
patentes  seront  censez  enregistrez,  ainsi  qu'il  est  port6  par  Particle  11. 
des  presentes. 

v.  Apr6s  que  nous  aurons  6cout6  ou  regft  les  Remonstrances,  s'il 
nous  plaist  d'ordonner  que  les  E^its,  Declarations  et  Lettres  Patentes 
soient  enregistr^es,  le  Parlement  sera  tenu  d'y  satisfoire  sans  delay, 
sinon  I'Enregistrement  sera  cens6  en  avoir  este  £giit,  et  il  en  sera  en- 
yoy6  des  Expeditions  suivant  qn'il  est  expliqu6  au  second  article  cy- 
dessus;  sauf  au  Parlement  apr6s  I'Enregistrement  de  faire  de  nouvelles 
remonstrances,  ausquelles  nous  aurons  tel  ^rd  qu^il  appartiendra. 

VI.  Deffendons  tres  expressement  audit  Parlement  d'interpreter 
ks  Edits,  Declarations  et  IJettres  Patentes  qui  luy  atmmt  est6  adresses 
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it  nostre  ordre;  et  en  cas  que  qiielqnes  articles  luy  paroissetH  snjets 
ji  interpretation,  le  Parlement  de  Paris  pourra  coDfonDement  ^  TarUde 
III.  du  Titre  premier  de  I'Ordonnance  de  1667.  Nous  representeroe 
qu'il  estimera  convenable  k  l'utilit6  publique,  sansqne  PexecutioD  en 
puisse  estre  sursise,  ni  qu'aucun  de  nos  iidits,  Ordonnances,  Deciara* 
tions,  Lettres  Patentes  ou  Reglemens  pnissent  estre  interpretez  ou 
modifiez  par  le  dit  Parlement  de  Paris,  sous  aucun  pretexte. 

VII.  N'entendons  que  le  Parlement  de  Paris  puisse  inviter  les 
autres  Cours  a  aucun  Association,  Union,  Confederation,  Consultation 
ni  Assembl6e  par  Deputez  ou  autrement,  pour  quelque  cause  ou 
occasion  que  ce  soit,  sans  nostre  ezpresse  permission  par  toit,  A  peine 
de  desob^issance,  et  sous  telle  autre  peine  qu'ii  appartiendra,  suivant 
I'exi^ence  des  cas. 

VIIL  Luydeffendons  pareillement  de  feire  aucun  Assemble  on 
Deliberation  touchant  I'administration  de  nos  Finances,  nide  prendre 
connoissance  d'aucunes  affaires  qui  conoement  le  Goavemement  de 
PEstat,  si  nous  n'avons  agreable  de  lay  endemander  son  avis  parun 
ordre  exprfe. 

IX.  Declarons  nuls  et  de  nul  effet  tons  Proems  verbaux.  Arrests, 
Deliberations,  Arrestez,  et  autres  Actes  que  le  dit  Parlement  de  Paris 
pourroit  avoir  faits  par  le  pass6,  ou  ponrroit  faire  k  I'avenir  au  sujel 
des  Edits,  Declarations  et  I^ttres  Patentes  qui  ne  luy  ont  pas  e8t6 
adressez,  soit  par  rapport  aux  affaires  du  Oouvemement  de  I'Bstat, 
sur  lesquelles  nous  ne  luy  anrons  pas  demand^  son  avis. 

X.  Ce  faisant  avons  d'abondant  cass6  et  annuity  1' Arrest  du  Par- 
lement de  Paris  du  20  Juin  dernier,  dont  nous  avons  ordonn6  la  cas- 
sation par  celuy  rendu  en  nostre  Conseil  le  mesme  jour. 

Comme  aussi  avons  cassfe  et  annull6,  cassons  et  annullons  tons 
Arrests,  Actes  de  publication  d'affiches,  de  notification  et  autres  qui 
pourroient  avoir  est^  faits,  soit  contre  PEUit  du  mois  de  May  demitf 
£nregistr6  en  la  Cour  des  Monnoyes  oO  I'addresse  en  avoit  est^  faite, 
soit  au  prejudice  du  dit  Arrest  du  Conseil  et  de  celuy  du  lenderoain, 
Qu  des  Lettres  Patentes  expedi6es  sur  iceluy,  et  adress6es  an  Parle- 
ment qui  ne  les  a  pas  encore  enregistr6es. 

Avons  pareillement  cass6  et  annull6  I'Arrestdu  Parlement  de  Paris 
du  12  de  ce  mois,  conune  attentatoire  k  Pauthorit6  Royale,  et  toutes 
les  Deliberations  ou  procedures  qui  ont  precede  et  suivi  le  dit  Arrest, 
ou  qui  pourroient  estre  faites  k  I'avenir  sur  ce  qu'il  contient,  et  sai 
toutes  autres  matieressemblables;  Deffendantau  Parlement  de  traiter 
de  telles  affaires  que  lors  que  nous  voudrons  luy  &ire  Phonneur  de 
Pen  consnlter. 

Voulons  que  les  dits  Arrests,  Arrestez,  Deliberations,  Proc6s  verbaux 
et  autres  Actes  faits  en  consequence,  soient  rayez  et  biffez  dans  les 
Registres  du  Parlement,-  et  par  tout  ailleurs  cA  besoin  sera,  et  qo'en 
marge  d'iceux  mention  soit  faite  du  dit  Arrest  et  de  ces  Presentesqoi 
seront  ledies,  publifes  et  affichfes  taut  dans  nostre  bonne  Ville  de  Pans, 
que  dans  les  Villes  et  principaux  lieux  du  Ressort;  A  Peffet  de  quojr 
Copies  dAemeiU  coUationn6es  en  seront  envoyies  direetement  aux 
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BaiUiagaSy  SeD^achantsies  et  par  tout  oO  besoin  sera,  pour  y  estre 
Elnregiatr^es  ^  la  diligence  de  nos  Procureurs^qui  seront  tenusde  nous 
en  certifier  au  mois,  peine  d'interdiction. 

Si  vous  Mandons  que  les  Presentes  vous  ayez  i  faire  lire,  publier 
et  Enregisrter,  et  le  contenu  en  icelles  garder  et  observer  de  point  en 
point  selon  leur  ^rme  et  teneur,  sans  que  pour  quelque  cause  ou  pre-* 
texte  que  ce  soit  il  y  soit  contrevenu;  Enjoi^ons  d  nostre  Procureur 
General  de  nous  avertir  des  contraventions,  si  aucunes  y  estoient  faites 
noesme  d'en  informer,  et  4  nos  Baillifs,  Seneschauz,  Sieges  Presidaux 
el  hi  tous  autres  nos  Juges  de  vostre  ressort,  que  ces  Presentes  Us  ayent 
k  faire  pareillement  lire,  publier  et  enregistrer,  et  en  certifier  dans  le 
inois)^  peine  d'interdiction:  Car  txl  est  nostrs  plaisie.  Donn6 
k  Paris  le  vingt-dxi^me  jour  d'Aoust,  I'an  de  grace  mil  sept  censdix- 
buit,  et  de  nostre  Regno  le  troisi^me. 

(Sign6)  LOUIS. 

Et  plus  bas,  par  le  Roy  le  Ducd'OaLEANS  Regent  present,  Phslt- 
rsAuz. 

Le  Roy  scant  en  son  Lit  de  Justice,  de  Tavis  du  Due  d'Orleans 
Regent,  a  Ordonn6  et  ordonne  que  les  presentes  Lettres  Patentes  se- 
ront Enreg^r^  au  Greffe  de  son  Parlement,  et  que  sur  le  reply 
d'icelles,  il  soit  mis  que  lecture  en  a  est6  faite,  et  le  dit  EnregistremenI 
ordonn^,  ce  requerant  son  Procureur  General,  pour  estre  le  contenu 
en  icelles  execute  selon  leur  forme  et  teneur,  et  C(^ies  coUationn^ 
envoy6es  aux  Baillages  et  Seneschauss^  du  Ressort  pour  y  estre 
pareillement  IQes,  publi6es  et  registries.  Enjoint  aux  Substituts  de 
son  Procureur  General  de  I'en  certifier  au  mois.  Fait  en  Parlement 
le  Roy  tenant  son  Lit  de  Justice  dans  le  Chasteaux  des  Tuileries,  le 
vingt-sixi^me  jour  d'Aoust  mil  sept  cens  dix-huit. 

(Sign6)  Gilbert. 


TITLE  IX. 

Xmr  DU  ROT,  PORTAKT  CONTIRMATIOK  DBS  PRIVII.B0B8  ACCORDEZ,  CONCBSSIONS 
■T  ALIBITATIONS  rAITBS  A  LA  COMPAOIIIB  DBS  1NDB8.  DORNR  A  VERSAILLBS 
AU  MOIS  DB  JUUf  i7S6« 

Louis  par  la  grace  de  Dieu  Roy  de  France  et  de  Navarre:  A  tous 
presens  et  ^ renir,  Salut.  line  de  nos  principales  attentions^  nostre 
Avenement  i  la  Couronne,  ayant  est6'  d'augmenter  et  faire  fleurir  le 
Commerce  de  nostre  Royaume,  nous  avi>ns  au  mois  d'Aoust  1717 
or66  et  establi  une  Compagnie  de  Commerce  maritime,  sous  le  nom 
de  Compagnie  d'Occident:  Depuis  cela  ayant  reconnu  que  diverses 
aatrea  Compagnies  de  Commeroe,  esCablies  sous  le  Regno  du  feu  Roy 
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nostre  tr6s  honor6  Seigneur  et  Bisayeul,  estoient  tomb6es  dans  un  tel 
an^antissement,  que  nos  sujets  estoient  obiigez  de  tirer  des  Estrangers, 
les  Marchandises  que  ces  Compagnies  auroient  dQ  leur  procurer; 
^ous  avons  jug6  qu'il  convenoit  au  bien  de  nostre  Estat,  de  r^unir 
Vds  differens  Privileges  de  commerce  exclusif,  cy-devant  conoedez  4 
ces  Compagnies  particulieres^  k  celle  d'Occident  que  nous  avons 
nomm6e  Compagnie  des  Indes^  afin  que  toates  ces  parties  r^Unies 
pussent  respectivement  se  soQtenir;  et  nous  avons  la  sati^ction  de 
voir  rutilit6  de  cette  reunion,  par  la  situation  actuelle  de  ces  m&nes 
parties  de  commerce,  bien  differente  de  ce  qu'elle  estoit  lors  de  leur 
division;  reconnoissant  d'ailleurs  quHl  est  de  nostre  justice  d'ass(irer 
la  fortune  d'un  grand  nombre  de  nos  sujets  de  tons  estats  et  conditions, 
qui  se  trouvent  interessez  dans  la  Compagnie  des  Indes,  par  les  en- 
gagemens  qu'ils  n'ont  pQ  se  dispenser  de  prendre  dans  ies  differentes 
operations  dont  elle  a  est^  charg^e  pendant  nostre  Minorit6:  Nous 
avons  fait  examiner  en  nostre  Conseil  les  moyens  d'affermir  et  soQtenir 
de  plus  en  plus  la  Compagnie  des  Indes,  en  confirmant  en  la  forme 
la  plus  authentique  les  Privileges  exclusifs  de  differens  Commerces 
que  nous  luy  avons  concedez  jusqu'^  present,  qui  sent  de  nature  k  ne 
pouvoir  estre  utiles  s'ils  estoient  libres,  sans  que  la  dite  Compagnie 
puisse  en  preteudre  aucun  autre  k  I'avenir;  nostre  intention  estant 
qu'elle  serve  k  I'accroissement  dn  commerce  de  nostre  Royaume,sans 
affoiblir  celuy  des  Negocians  particuliers,  et  sans  pouvoir  s'immiscer 
en  aucun  temps  dans  nos  Finances;  en  establissant  pour  toOjours  le 
gouvemement  et  I'administration  des  affaires  de  cette  Compagnie,  de 
maniere  que  ilos  sujets  ayent  une  entiere  confiance  k  un  establissement 
que  nous  sonunes  resolus  de  soQtenir  de  toute  nostre  aiithorit6.  A 
CES  CAUSES  et  autres  k  ce  nous  mouvans,et  de  nostre  certaine  science, 
pleine  puissance  et  authority  Royale,  nous  avons  par  le  present  E^t 
perpetuel  et  irrevocable,  dit,  statu6  et  ordonnfe,  disons,  statuons  et 
ordonnons,  voulons  et  nous  plaist 

I.  Que  la  Compagnie  des  Indes  cr^^e  sous  le  nom  de  Compagnie 
d'Occident  par  nos  Lettres  Patentes  du  mois  d'Aoust  1717  joUisse  a 
perpituite  des  Concessions  et  Privileges  que  nous  luy  avons  accordez, 
tant  par  les  dites  Lettres  Patentes,  que  par  nos  Eklits,  Declarations  et 
Arrests  de  nostre  Conseil  rendus  depuis  en  sa  faveur;  desquelles  Con- 
cessions et  Privileges  nous  voulons  que  la  dite  Compagnie  joUisse  de 
la  maniere  que  les  Compagnies  qui  ont  eu  ces  mSmes  Privileges,  en 
ont  joui  ou  dQ  jouir,  sauf  les  articles  ausquels  il  sera  d6rog6,  ou  qui 
seront  plus  amplement  expliquez  par  le  present  Edit. 

II.  La  Compagnie  des  Indes  joUira  du  privilege  exclusif  du  Com- 
merce dans  toutes  les  Mers  des  Indes,  et  au  delude  la  Ligne,  des  Isles 
de  Bourbon  et  de  France,  et  de  toutes  les  Colonies  et  Comptoirs 
establis  et  k  establir  dans  les  differens  Estats  d'Asie  et  de  la  Coste 
Orientale  d'Afrique,  depuis  le  Cap  de  Boone  Esperance  jusqu'«  la 
Mer  Rouge,  ainsi  qu'en  ont  joUi  ou  dQ  joUir  la  Compagnie  des  Indes 
Orientales,  establie  parEklitdu  mois  d'Aoust  1664  pour  cinquante 
ann6es,  dont  les  privileges  ont  este  confirmez  et  ai^mentez  par  ia 
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Declaration  du  moisde  Fevrier  1685,  et  prorogez  pour  dix  autres 
ann6es,  i  commencer  du  premier  A vril  1715  par  Declaration  du  29 
Septembre  1714,  et  autres  Declarations  et  Arrests;  Ensemble  des 
privileges  accordez  ila  Compagnie  particuliere  de  la  Chine,  par  Arrest 
de  nostre  Conseil  du  28  Novembre  1712,  et  Lettres  Pa tentes  expe- 
dites en  consequence  le  19  Fevrier  1713.  Deffendons  i  tousnos 
sujets,  de  quelque  quality  et  condition  quails  puissent  estre,  de  faire 
aucun  commerce,  directement,  ni  indirectement,  dans  les  dites  Mers 
et  Pays  de  la  Concession  de  la  Compagnie  des  Indes,  i  peine  de  con- 
fiscation des  vaisseaux  et  marchandises  au  profit  de  la  dite  Compagnie, 
ni  de  prendre  aucun  interest  dans  des  Armemens  particuliers  qui 
pourroient  se  faire  pour  les  dites  Mers  et  Pays,  m8me  sous  le  Passeport 
et  Banniere  d'aucun  Prince  estranger,  A  peine  de  desob6issance. 

III.  La  dite  Compagnie  jouira  du  commerce  exclusif  de  la  Traite 
des  negres,  poudre  d*or,  et  autres  marchandises  4  la  coste  d'Afrique, 
depuis  la  Riviere  de  Serre,  Lyonne,  inclusivement,  jusqu'au  Cap  de 
Bonne  Esperance,  ainsi  qu'en  a  joui  ou  dQ  joOir  la  Compagnie  de 
6uin6e  qui  avoit  est6  establie  par  Lettres  Patentes  du  mois  de  Janvier 
1685^  et  conform6ment  aux  Arrests  de  nostre  Conseil  des  27  Septem- 
bre 1720,  et  14  Decembre  1722. 

IV.  La  dite  Compagnie  ayant  acquis  le  15  Decembre  1718,  le 
Privilege  et  les  Efiets  de  la  Compagnie  du  Senegal,  establie  par 
Lettres  Patentes  du  mois  de  Mars  1696,elle  joUiraseule  du  commerce 
de  la  traite  des  negres,  cuir,  morphil,  poudre  d'or,et  autres  marchan- 
dises, depuis  le  Cap  blanc  jusqu4  la  Riviere  de  Serre,  Lyonne,  exclu- 
sivement,  ainsi  et  de  la  mSme  mainiere  que  la  dite  Compagnie  du 
Senegal  en  a  joui  ou  dQ  jouir. 

v.  Jouira  pareillement  la  dite  Compagnie,  de  la  concession  de  la 
colonic  de  la  Louisianne,  et  du  commerce  exclusif  du  Castor,  con- 
form6ment  A  nos  Lettres  Patentes  du  mois  d'Aoust  1717,  et  Edit  du 
tnois  de  Decembre  de  la  mSme  ann6e,  rendus  en  faveur  de  la  dite 
Compagnie. 

VI.  La  Compagnie  des  Indes  jouira  du  privilege  du  commerce  de 
la  coste  de  Barbaric,  ainsi  et  de  la  m^me  fa9on  qu'en  ont  joui  les 
Compagnies  ausquelles  elle  a  est6  subrogee  dans  le  dit  commerce. 

VII.  La  Compagnie  d'Occident,  devenu^  depuis  Compagnie  des 
Indes,  ayant  port6  en  nostre  Tresor  Royal  cent  millions  de  livres, 
provenant  du  prix  des  premieres  actions  de  cette  Compagnie,  dont 
nous  nous  esiions  chargez  de  luy  faire  quatre  millions  de  rent  annuelle, 
laquelle  par  nostre  Eldit  du  mois  de  Decembre  1717  enregistr6  en 
nostre  Cour  de  Parlement  le  31  du  mSme  mois,  nous  avions  affect^ 
8ur  nos  fermes  du  controlle  des  actes,  du  tabac  et  des  postes;  et  depuis 
ayant  jug6  que  la  jouissance  du  privilege  exclusif  du  tabac  estoitcon- 
▼enable  1  la  dite  Compagnie,  tant  par  la  quantity  de  tabacs  qu'elle 
peut  tirer  de  ses  Plantations,  que  pour  la  facility  que  luy  donne  son 
commerce,  de  faire  venir  ceux  qui  sont  necessaires  pour  Texercice  de 
ce  privilege;  nous  aurions  dans  cette  v(te  accord6  le  bail  de  la  ferme 
du  tabac  i  la  dite  Compagnie  d'Occident,  par  r68ultat  de  nostre  Con* 
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sell  du  premier  Aoust  1718,  sous  le  nom  de  Jean  1' Amiral,  qui  auroH 
continue  d'en  jouir,  tant  sous  le  nom  de  Compagnie  d'Occident,  que 
sous  celuy  de  Compagnie  des  Indes;  mais  cette  jouissance  ayant  est6 
interrompn^  pendant  la  Regie  des  Commissaires  de  nostra  Conseil, 
ordonn^e  par  Arrest  de  nostre  Conseildu  15  Avril  1721,  pour  les 
affaires  de  la  dite  Compagnie,  et  la  reddition  de  ses  comptes;  nous 
avons  au  mois  de  Mars  1723  fait  cesser  la  dite  Regie,  et  restabU 
la  dite  Compagnie  dans  la  jouissance  de  ses  Effets;  nous  avona 
par  arrest  de  nostre  Conseil  du  22  du  dit  mois  de  Mars  1723  aban- 
donne  la  jouissance  du  privilege  exclusif  de  la  vente  du  tabac,  k 
la  Compagnie  des  Indes,  pour  estre  quitte  envers  elle  de  deux 
millions  cinq  cens  mille  livres  de  rentes,  k  compte  de  trois  miUioDS, 
iquoy  nous  avions  reduit  par  arrest  de  nostre  Conseil  du  19  Sep- 
tembre  171 9,  les  quatre  millions  de  rentes  constitutes  k  la  Compagme 
d'Occident  en  consequence  de  nostre  EMit  du  mois  de  Decembie 
1717,  et  depuis,  voulant  assdrer  pour  toQjours  k  la  dite  Compagnie  des 
Indes  la  jouissance  du  dit  privilege  exclusif,  tant  pour  encourager  les 
plantations  de  tabac  dans  les  colonies  de  sa  concession,  que  pour  as- 
s&rer  de  plus  en  plus  I'estat  et  la  fortune  des  actionnaires;  nous  avoDS 
ordonn6  par  arrest  de  nostre  Conseil  du  premier  Septembre  1723  que 
par  des  Conunissaires  de  nostre  Conseil,  U  seroit  pass6  k  la  Compagnie 
des  Indes,  ses  directeurs  stipulans  pour  elle,  un  contract  d'alienation 
k  titre  d'engagement,  du  privilege  exclusif  de  la  vente  du  tabac,  pour 
en  jouir  ainsi  qu'en  a  joui  ou  dCl  jouir  Verdier,  dernier  Fermier  de  la 
rente  exclusive,  k  commencer  la  jouissance  du  premier  Octobre  1723 
et  poiu:  demeurer  quitte  par  nous  envers  la  dite  Compagnie,  de  la 
somme  de  quatrevingt-dix  millions  sur  la  dite  somme  de  cent  milUons 
qui  sont  I'ancien  fonds  de  la  dite  Compagnie,  par  elle  port6  en  nostre 
Tresor  Royal  en  execution  de  PEklit  du  mois  de,  Decembre  1717. 
Et  d'autant  que  nous  reconnoissons  de  plus  en  plus  que  si  ce  mSme 
fonds  de  Quatrevingt-dix  millions,  qui  est  le  patrimoine  des  action- 
naires, estoit  rest6  dans  la  circulation  du  commerce  de  la  Compagnie, 
it  luy  auroit  produit  annuellement  de  bien  plus  grands  benefices,  que 
DC  peuvent  estre  ceux  de  la  vente  exclusive  du  tabac,  k  quelque 
somme  quMls  puissent  monter,  et  que  par  cette  raison,  et  antres 
grandes  et  importantes  considerations  k  nous  connu^  il  est  de  nostre 

{'ustice  d'assQrer  k  la  dite  Compagnie  en  la  meiUeure  forme  etmaniere, 
e  dit  privilege  de  vente  exclusive:  nous  avons  par  le  present  Edit 
perpetuel  et  irrevocable  confirme  et  confirmons  ['alienation  faite  en 
consequence  du  dit  arrest  du  premier  Septembre  1723  par  les  Com* 
missaires  de  nostre  Conseil,  par  contract  pass6  le  19  Novembre  en- 
suivant,  k  la  dite  •Compagnie  des  Indes,  du  privilege  de  la  vente 
exclusive  du  tabac  dans  I'estendue  de  nostre  Royaume,  Pays,  Terres, 
et  Seigneuries  de  nostre  ob^issance,  sans  que  sous  quelque  pretexte 
que  ce  soit,  elle  puisse  estre  troubl6e  en  la  jouissance  du  dit  privil^e. 
VIII.  La  Compagnie  des  Indes  e:^ercera  le  privilege  exclusif  de  la 
vente  d  u  Tabac,  en  son  nom,  comme  chose  k  elle  appartenant  en  pleine 
propriety,  sans  qu'il  soit  besoin  qu'eile  y  soit  autnoria6e  par  aucun 
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arrest  de  prise  de  possession;  elle  en  jouira  ainsi  quelle  en  joQit  on 
doit  jotdr  actuellement  en  consequence  de  Tarrest  de  nostre  conseil  du 
premier  Septembre,  1723,  sans  pouvoir  augmenter  le  prix  des  Tabacs; 
et  les  contraventions  audit  privilege  seront  punies  conformfement  i 
DOS  edits,  declarations,  ordonnances  et  arrests  rendiis  sur  cette  raatiere, 
ainsi  et  de  la  mesme  maniere  que  s'il  s'exer9oit  en  nostre  nom,  at- 
tendu  I'interest  public  dans  cette  Compagnie,  dont  nous  entehdons 
•oustenir  les  privileges  de  toute  nostre  authoritfe. 

IX.  Ehicore  que  le  CafK  estant  du  crfl  et  culture  des  Pays  de  la 
Concession  de  la  Compagnie  de-s  Indes,  le  privilege  exclusif  de  lUn- 
troduction  et  venle  de  cette  marchandises  luy  appertient  de  droit; 
neanmoins  comme  I'ancienne  Compagnie  des  Indes  Orientales  en 
avoit  neglig^  la  Traite,  nous  en  avons  accord6  nomm^ment  le  privi- 
lege k  la  Compagnie  des  Indes,  par  les  arrests  de  nostre  conseil  du 
31  Aoust  et  12  Octobre,  1723,  que  nous  voulons  estre  executez,  en 
confirmant  ledit  privilege  ^  la  Compagnie  des  Indes  en  tant  que 
besoin  est,  4  condition  qu^elle  ne  pourra  en  aucun  temps  le  vendre 
plus  cher  qu'elle  le  vend  presentement,  et  sans  d6roger  an  privilege 
de  la  Ville  de  Marseille  k  cet  6gard,  dans  lequel  nous  Pavoiis  main- 
tenue  par  arrest  de  nostre  conseil  du  8  Fevrier,  1724. 

X.  Voulons  que  ladite  Compagnie  des  Indes  exerce  ledit  privilege 
exclusif  de  la  vente  du  Cafife  dans  I'estendu^  de  nostre  Royaume,  en 
la  mesme  forme  portte  par  PArticle  VIII.  du  present  edit  pour  le 
privilege  du  Tabac,  et  que  les  fraudes  et  contraventions  qui  pour- 
roient  y  estre  commises,  soient  jugfees  par  les  Juges  k  qui  les  con- 
noissance  en  est  attribute  par  nostre  declaration  du  10  Octobre,  1723, 
registr^e  en  nos  Cours  des  Aydes,  et  conform6ment  aux  dispositions 
de  ladite  declaration. 

XI.  Comme  en  confirmant  la  Compagnie  des  Indes  dans  des  pri- 
vileges de  commerce,  qui  ne  peuvent  se  soustenir  et  rfeussir  k  I'avan- 
tage  de  nostre  estat,  qu'autant  qu'ils  seront  exclusifs  ainsi  qu'ils  I'ont 
toQjours  est6,  et  quMls  seront  gouvernez  par  le  mesme  esprit;  nostre 
intention  est  que  cette  Compagnie  serve  ft  I'accroissement  du  commerce 
de  nostre  Royaume,  sans  affoiblir  celuy  des  nogocians  particuliers: 
nous  declarons  qu*4  Tavenir  elle  ne  pourra  prfetendre  aucun  autre 
privilege  exclusif,  tel  qu'il  puisse  estre,  que  ceux  qui  luy  sont  con- 
firmez  par  le  present  edit.  Et  attendue  que  Pexperience  nous  a  fait 
connoistre  qu'antant  Testablissement  de  cette  Compagnie  est  utile  et 
necessaire,  lorsqu'elle  est  uniquement  occup6e  du  soin  des  Colonies 
importantes  et  des  parties  de  commerce  considerables  que  nous  luy 
avons  concedfees,  autant  il  est  centre  le  bon  ordre  et  contre  nos  inte- 
rests, et  ceux  m6me  de  ladite  Compagnie,  qu'elle  entre  dans  ce  qui 
pent  avoir  rapport  ft  nos  finances;  nous  luy  deffendons  trfe  expressfe- 
ment  de  s'immiscer  en  aucun  temps,  directement  ou  indirectement, 
dans  nos  affaires  et  finances;  voulant  qu'elle  soit  et  demeure  con- 
formement  ft  son  institution,  Compagnie  purement  de  commerce, 
appliqu6e  uniquement  ft  soustenir  celuy  qui  luy  est  confi6,  et  ft  faire 
raloir  avec  sagesiie  et  OBConomie  le  bien  de  nos  Sujets  qui  y  sont 
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interressez,  sans  que  les  fonds  de  la  Cotnpagnie  des  lodes  puissent 
estre  en  aucun  cas  eraployez  i  autre  usage  qu'i  son  commerce. 

XII.  Nous  avons  par  arrest  de  noslre  conseil  du  23  Mars  1723, 
ordonn^  qu'il  seroit  pass4  k  la  Compagnie  des  Indes  ua  contract 
d'alienation  k  titre  d'engagement,  des  Droits  composans  nostre  Do- 
maiue  d'Oecident,  pour  demeurer  quitte  envers  elle  de  ia  somme  de 
trois  millions  trois  cens  trente-trois  mille  trois  cens  trente-trois  livres 
six  sols  huit  deniers,  4  imputer  sur  les  cent  millions  par  elle  portez  ea 
uostre  Tresor  Royal;  maisayant  reconnu  qu'ilestoit  plus  convenable 
que  le  dit  Domaine  d'Occident  ne  fust  point  separ6  de  nos  Fermes 
Generales,  Voulons  et  ordonnons  que  le  dit  arrest  de  nostre  conseil  du 
23  Mars  1723  qui  n'a  eu  aucune  execution^  demeure  revoqu6et 
comme  non  avenu,  dechargeons  la  dite  Compagnie  des  engagemens 
et  conditions  y  contenu^:  et  k  I'^ard  des  dix  millions  restans  des 
cent  millions  portez  en  nostre  Tresor  Royal  par  la  dite  Compagnie, 
d6duction  faite  des  quatre-vingt-dix  millions  dont  nous  nous  sommes 
acquittez  envers  elle  par  I'alienation  du  privilege  exclusif  de  la  vente 
du  tabac,  Voulons  qu^elle  continue  de  jouir  de  la  rente  du  principal 
des  dits  dix  millions  de  contracts,  k  raison  de  trois  pour  cent,  con- 
form6ment  ,i  Parrest  du  19  Septembre  1719,  et  d'estre  pay^  des 
arrerages,  de  six  mois  en  six  raois,  sur  le  dit  pied. 

XIII.  Le  privilege  exclusif  des  lotteries,  que  nous  avons  accord^ 
k  la  Compagnie  des  Indes  par  arrest  de  nostre  conseil  du  15  Fevrier 
1724  demeurera  ^teint  et  supprim6:  n'entendons  n^anmoins  priver 
la  dite  Compagnie  de  la  libertl  de  faire  k  I'avenir  des  Lotteries,  en 
prenant  nos  permissions  particulieres. 

XIV.  Nous  avons  par  arrest  de  nostre  conseil  du  22  Mars  1723, 
fix6  k  cinquante-six  mille  le  nombre  des  actions  de  la  Compagnie  des 
Indes;  et  comme  depuisce  temps  la  compagnie  en  a  retir6  &  son  profit 
un  nombre  considerable,  nous  voulons  que  les  actions  retirees  par  la 
Compagnie,  soient  annull6es  et  brushes  en  presence  des  actidnnaires, 
au  jour  qui  fera  indiqu6,  au  plus  tard  trois  mois  apr^  la  publication 
du  present  Edit,  dont  il  sera  dress6  proc6s-verbal  insert  dans  le  Re- 
gistre  des  deliberations  de  la  dite  Compagnie, 

XV.  La  Compagnie  se  trouvant  charg6e  de  rentes  viageres  con- 
stitutes en  execution  de  P Arrest  de  nostre  conseil  du  20  Juin,  1724, 
en  faveurdes  porteurs  de^  Billets  de  Lotterie  dont  la  Compagnie  a 
regu  la  valeur  en  argent  ou  en  actions  par  elle  retirdes;  nous  voulons 
que  le  dit  arrest  soit  executfe  selon  sa  forme  et  teneur,  et  que  les  rentes 
constitutes  en  consequence  soient  exactement  payees:  lequel  paye- 
ment  devant  estre  fait  du  mesme  fonds  affect^  au  payement  du  divi- 
dende  des  actions  retirees,  et  considerant  d'ailleurs  les  inconveniens 
qui  ont  resultfe  cy-devant  de  la  multiplication  des  actions,  qui  ne  pent 
estre  faite  qu'au  grand  prejudice  des  premiers  actionnaires,  nous  def- 
fendons  k  la  Compagnie  des  Indes  de  retirer  ou  racheter  k  Tavenir 
aucunes  actions,  que  pour  estre  feteintes,  annull6es  et  brusl6es  en 
presence  des  actionnaires  convoquez,  dont  sera  dress6  proces-verbal, 
afin  que  le  nombre  effectif  d'actions  qui  subsjsteront,  soit  tofljours 
conna  des  actionnaires. 
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XVI.  n  sera  tenu  tous  les  ans  dans  le  coorant  du  mois  de  May,  au 
jour  indiqu6,  une  AssembI6e  generate  des  actionnaires,  daps  laquelle 
sera  IQ  et  rapport^  le  Bilan  general  des  affaires  de  la  Compagnie  de 
l'ann6e  preci^ente,  et  dans  laquelle  la  fixation  du  dividende  sera 
declar^e. 

XVII.  Tout  actionnaire  qui  aura  d6pos6  vingt-cinq  actions  i  la 
Caisse  generate  de  la  Compagnie,  dans  le  term  prescrit  par  Paffiche 
d'indication  de  PAssembl^e  generate,  y  aura  entree. 

XVIIL  Estant  inform6  que  plusieurs  particuliers  peuvent  avoir 
employ^  en  actions  de  la  Compagnie  des  Indes,  des  fonds  provenant 
de  remboursement  d'Effets  qui  leur  tenoient  nature  de  Propres;  con- 
siderant  qu'il  peut  y  avoir  i  craindre  pour  les  families  qui  ont  des 
fonds  considerables  en  actions,  qu'ils  ne  se  dissipent  par  la  facility  qu'il 
y  a  d'en  disposer,  nous  voulons  qu'il  soit  libre  4  I'avenir  JL  tons  pro- 
prietaires  d'actions,de  les  d6poser,avectclles  conditions  et  restrictions 
qu'il  jugera  k  propos,  Jt  la  Caisse  generale  de  la  Compagnie,  oik  il  sera 
tenu  par  le  Caissier  general  et  de  sa  main  un  Registre  secret  de  compte 
ouvert  des  dites  actions  d6pos6es,  tant  pour  le  principal  que  pour  les 
dividendes;  et  qu'il  soit  d61ivr6  par  le  dit  Caissier  general  un  acte  da 
dit  d6post,  qui  sera  pass6  devant  Notaire,  contenant  les  conditions  et 
restrictions  stipul6es  par  I'actionnaire  qui  aura  &it  le  d6post,  ausquelles 
le  Caissier  general  sera  tenu  de  se  conformer. 

XIX.  Conformfement  4  1' Article  XVI  de  nos  Lettres  Patentes  du 
mois  d'Aoust  1 717,  portant  le  premier  establissement  de  la  Compagnie 
des  Indes,  sous  le  nom  de  Compagnie  d'Occident,  tous  Procfe  qui 
pourroient  naistre  en  France  pour  raison  des  affaires  d'icelle,  seront 
terminez  et  jugez  par  les  Juges  Consuls  ji  Paris,  dont  les  sentences 
s'executeront  en  dernier  ressort  jusqu'4  la  somme  de  Quinze  cens 
livres  et  au-dessous  par  provision,  sauf  Tappel  d  nostre  Cour  de  Par- 
lement  de  Paris:  et  quant  aux  matieres  criminelles  dans  lesquelles  la 
Compagnie  sera  partie,  soit  en  demandant,  soit  en  deffendant,  elles 
seront  jug6es  par  les  Juges  ordinaires.  Si  donnons  en  mandement 
k  nos  amez  et  feaux  Conseillers,  les  Gens  tenans  nostre  Cour  de  Par« 
lerpent,  Chambre  des  Comptes  et  Cour  des  Aydes  k  Paris,  que  nostre 
present  Eldit  ils  ayent  k  faire  lire,  publier  et  registrer,et  le  contenu  en 
iceluy  garder,  observer  et  executer  selon  sa  forme  et  teneur.  Car  tbl 
EST  NOsTBB  ^LAisiR.  Et  afiu  quo  CO  soit  chose  ferme  et  stable  k 
toCijours,  nous  y  avons  fait  mettre  nostre  seel.  Donn6  k  Versailles  au 
mois  de  Juin,  I'an  de  grace  mil  sept  cens  vingt-cinq,et  de  nostre  Regne 
le  dixi6me. 

(Sign6)  LOUIS. 

Et  plus  bas,  par  le  Roy.  Sign6  Pheltpbaxtx.  Visa  Fleubiait. 
Vft  au  Conseil  Dodun.    Et  scellfe  du  grand  sceau  d©  cire  verte. 

LA  et  publife,  le  Roy  86ant  en  son  Lit  de  Justice,  et  registr6,  ouy  et 
ce  requerant  le  Procureiir  General  du  Roy,  pour  estre  execute  selon 
sa  forme  et  teneur,  et  copies  collation6es  d'iceluy  envoy6es  aux  Bail- 
liages  et  S6n6chauss6es  du  Ressort,  pour  y  estre  pareillement  Ites, 
publi6es  et  enregistr6es.    Enjoint  aux  Substituts  de  son  Procureur 
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(General  dV  tenir  la  main,  et  d'en  certifier  la  Ck)ur  au  mois.    Ce 
buiti^me  Juin  mil  sept  cens  vingt-cinq. 

(Sign6)  MiBET. 


TITLE  X. 

DftOLABATION  DU  HOI,  CONCBRNANT  LE8  CONCESSIONS  DANS  LSS  COLONIES. 

Louis  par  la  grSce  de  Dieu,  Roi  de  France  et  de  Navarre:  A  tons 
ceux  qui  ces  prisentes  Letters  verront,  Salut.  Nous  avons,  i  I'ex- 
emple  des  Rois  nos  pr6d6cesseurs,  autoris^  les  (}ouverneurs  et  Inten- 
dans  de  nos  Colonies  de  l'Am6riqae,  non  sealement  k  faire  seals  les 
concessions  de  terresque  nousfaisonsdistribuer  k  ceux  de  nos  Sujetsqai 
veulent  y  faire  des  6tablissements,  mais  aussi  k  proc6der  k  ia  reunion 
k  notre  Domaine  des  terres  conc6d6es,qui  se  trouvent  dans  le  cas  d'y 
£tre  r^unies,  feiute  d'avoir  6t6  mises  en  valeur;  et  its  connoissent 
pareillement,  k  I'execution  des  Juges  ordinaires,  de  toutes  les  contes- 
tations qui  s'61event  entre  les  concessionaires  ou  leurs  ayant  cause, 
tantpar  rapport  i  la  validity  et  k  Pex6cation  des  concessions,  que 
pour  raison  de  leurs  positions^  6tendues  et  limites,  mais  nous  sommes 
mform6  qu'il  n'y  a  eu  jusqu'il  present  rien  de  certain  ni  sur  la  forme 
de  proc6der,  soit  aux  reunions  des  Concessions^  soit  k  I'instruction  et 
aux  jngements  des  contestations,  qui  naissent  entre  les  oonoession- 
naires  ou  leurs  ayant  cause,  ni  m^me  sur  led  voies  qu'on  doit  suivre 
pour  se  pourvoir  contre  les  Ordonnances  rendues  par  les  Gouremeurs 
et  Intendans  sur  cette  matiere,  en  sorte  que  non  seulement,  il  s'est 
introduit  des  usages  deff6rents  dans  les  di verses  Colonies;  mais  encore 
qu'il  y  a  eu  de  fr6quentes  variations  k  cet  fegard  dans  nne  seule  et 
m^e  Colonie.  C'est  pour  faire  cesser  cet  6tat  d'incertitude  sur  des 
objets  si  int^ressants,  pour  la  s&ret6  et  tranquillity  des  families,  qae 
nous  avons  r6solu  d'6tablir,  par  une  loi  precise  des  r^les  fixes  et 
invariables,  qui  puissent  Stre  observ6es  dans  toutes  nos  Colonies,  tant 
sur  la  forme  de  procMer  k  la  reunion  k  notre  Domain^  des  Conces- 
sions, qui  devront  y  6tre  rfeunies,  et  k  Tinstruction  des  discutions 
qu'elles  pourront  occasionner,que  pour  les  voies  auxquelles  pourront 
avoir  recours  ceux  qui  croiront  avoir  lieu  de  se  plaindre  des  Juge- 
ments  qui  seront  rendus.  A  ces  causes  et  autres  k  ce  nous  raouvant, 
de  Tavis  de  notre  Conseil,  et  de  notre  certaine  science,  pleine  puis- 
sance et  autoritfe  Royale,  nous  avons  dit,  d6clar6  et  ordonnfe  et  par 
ces  prfesentes,  sign6es  de  notre  main,  disons  dfeclarons  et  ordonnons, 
Toulons  et  nous  plait  ce  qui  suit: 

I.  Les  Gouverneurs,  Lieutenants  G^n6raux  pour  nous  et  les  In- 
tendants  de  nos  Colonies,  ou  les  Officiers  qui  les  reprfesenteront  i  leur 
d^ut,  ou  eu  leur  absence  des  Colonies,  continueront  de  faire  con- 
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jointement  les  Concessions  des  terres  aux  habitants  qui  seront  dans 
le  cas  d'en  obtenir  pour  les  faire  valoir,  et  leur  en  exp6dieront  les 
litres,  aux  clauses  et  conditions  ordinaires  et  accoutum6es. 

II.  lis  procederont  pareillement  k  la  reunion  i  notre  Domaine  des 
terres,  qui  devront  y  6tre  r^unies,  et  ce,  k  la  diligence  de  nos  Procu- 
reurs  des  Jurisdictions  ordinaires,  dans  le  ressort  desquelles  seront 
situ6es  les  dites  terres. 

III.  lis  ne  pourront  conc^der  les  terres  qui  auront  txk  une  fois 
conc4d6es,  quoiqu'elles  soient  dans  le  cas  d'etre  r6unies,  qu'aprte  que 
la  r&inioa  en  aura  6t6  prononcde,  k  peine  de  nullity  des  nouvelles 
Concessions,  et  sans  prejudice  n^anmoins  de  la  reunion  laquelle 
ponrra  toujours  Stre  poursuivie  contre  les  premiers  concessionaires. 

IV.  Les  Gouverneurs  et  Lieutenants-Gouverneurs  pour  nous  et 
les  Intendans,  ou  les  Officiers  qui  les  repr^senteront  k  leur  d^faut,  ou 
en  leur  absence  des  Colonies,  continueront  aussi  de  connoitre,  4 1'ex*- 
clusion  de  tons  autres  Juges,  de  toutes  contestations  qui  nattront  entra 
les  Concessionnaires  ou  leurs  ayant  cause,  tant  sur  la  validity  et  exe- 
cution des  Conceasions,  qu'au  sujet  de  leurs  positions,  6tendues  et 
limites,  et  dans  le  cas  oii  il  y  aura  des  Mineurs  qui  seront  parties  dans 
les  dites  contestations,  elles  seront  comnauniqu^es  k  nos  Procureurs 
des  Jurisdictions  ordinaires,  dans  le  ressort  desquelles  les  Gouverneurs 
et  Intendans  feront  leiur  residence,  pour  y  donner  leurs  conclusions 
de  la  mSme  maniere,  que  si  les  dites  contestations  6toient  port^s  aux 
dites  Jurisdictions,  n'entendons  n^anmoins  comprendre  dans  la  dis* 
position  du  present  article,  les  contestations  qui  naltront  sur  les  par- 
tages  de  families,  dont  les  Juges  de  nos  Jurisdictions  ordinaires  con- 
tinueront de  connoitre. 

V.  Declarons  nuUes  et  de  nul  effet,  toutes  Concessions  qui  ne  seront 
pas  faites  conjointement  par  le  Gouvemeur  et  I'Intendant,  ou  par 
les  Officiers  qui  doiv^ent  les  repr^nter  reqpectivement,  comme  aussi 
toutes  reunions  qui  ne  seront  pas  prononc^es,  et  tpus  Jugemens  qm 
ne  seront  pas  rendus  en  commun  par  eux  ou  lenrs  repr^ntants* 
Autorisons  n^anmoins  I'un  des  deux,  dans  le  cas  de  d6c^  de  I'autre, 
ou  de  son  absence  de  la  Colonie  et  de  d(:faut  d'Officiers  qui  puissent 
representor  celuiqui  sera  mort  ou  absent,  i  faire  seul  les  Concessions, 
m6me  k  proc^der  aux  reunions  k  notre  Domaine,  et  aux  Jugements 
des  contestations  formies  entre  les  Concessionnaires,  en  appellant 
cependant,  pour  les  Jugements  des  dites  contestations,  seulement  tels 
Officiers  des  Conseils  Sup6rieurs  ou  des  Jurisdictions  qu'il  jugera  k 
propos;  .et  il  sera  tenu  de  faire  mention  tant  dans  les  concessions  et 
r6imioQS,  que  dans  les  Jugements  des  contestations  particulieres,  de 
la  n^cessite  oii  il  se  sera  trouv6  d'y  proc6der  ainsi;  et  ce  ii  peine  de 
nullitfe. 

VI.  Dans  les  cas  oii  les  Gouverneurs  et  Intendants  se  trouveront 
d'avis  diflSrents  sur  les  drmandes  qui  leur  seront  (kites  de  Concessions 
de  terres,  vonlons  qu'ils  suspendent  d'en  expedier  les  titres,  jusqu'il 
ce  que  nous  leur  ayons  donn6  nos  ordres,  sur  le  compte  qu'ils  nous 
fondront  de  leurs  motifs,  et  dans  les  cas  de  partage  d'opinions  entr'- 
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eux,  soit  pour  les  Jugements  de  r^nnion  soil  pour  cenx  des  confuta- 
tions d'entre  les  propri^taires  de  concessions,  ils  seront  tenus  d'y 
appeller  le  Doyen  du  Conseil  Sup^rieur,  ou  en  cas  d'absence  ou 
d'emp^hement  legitime,  le  Conseiller  qui  le  suit,  selon  I'ordre  du 
Tableau,  le  totite  sans  prejudice  de  la  preponderance  de  la  voix  des 
Gouvemeurs  dans  les  affaires  concemant  notre  service^  o^  elle  doit 
avoir  lieu. 

VII.  Dans  les  affaires  oik  il  icherra  d'ordonner  des  descentes  sur 
les  lieux  et  des  nominations  et  rapports  d 'experts,  ou  de  faire  des 
EnquStes,  les  dispositions  prescrites  k  cet  ^gard,  par  les  titres  vingt-un 
et  vingt-deux  de  I'Ordonnance  de  mil  six  cent  soixante-sept,  seront 
observ^es  i  peine  de  nullit6. 

VII  J.  Pourront  les  parties  se  pourvoir  par  appel  en  notre  Conseil, 
contre  les  Jugements  qui  seront  rendus  par  les  Gouvemeurs  et  Inten- 
dans,  taut  sur  lesdites  contestations  particulieres,  que  par  les  reunions 
A  notre  Domaine.  Les  dits  Appels  pourront  ^re  inteijettes  par  de 
simples  actes,  et  les  Requites  qui  seront  pr^sent^es  en  consequence 
seront  remis  avec  les  productions  des  parties  h&  mains  du  Secretaire 
d'Etat,  ayant  le  departement  de  la  Marine,  pour  sur  le  rapport  qui 
en  sera  par  lui  fait  en  notre  Conseil,  etre  par  nous  statue  ce  qu'il 
appartiendra. 

Si  donnons  en  mandement  i  ik>s  ames  et  fi^ux  les  gens  tenant 
notre  Conseil  Superieur  de  Canada,  que  ces  presentes  ils  ayent  i 
faire  lire,  publier  et  registrer,  et  le  contenu  en  icelles  garder,  ot^server 
et  executor  selon  leur  forme  et  teneur,  nonobstant  tons  Eklits,  Decla- 
rations, Arrets  et  Ordonnances,  Reglements  et  autres  choses  A  ce  con- 
traires,  auxquels  nous  avons  deroge  et  derogeons  par  ces  presentes; 
car  tel  est  notre  plaisir.  En  temoin  de  quoi  nous  y  avons  faite  mettre 
notre  Seel.  Donne  k  f^ersailks,  le  dixsepti^me  jour  du  mois  de  Juillet, 
I'an  de  grSce,  mil  sept  cent  quarante-trois,  et  de  notre  R^gne  le  vingt- 
buiti^me.  (Signe)  LOQIS. 

Et  plus  bas^  par  le  Roi^ 

(Signe)  Phelippeaxtx. 


TITLE  XL 

IMCLARATION  DC   ROl  EN  INTBRPRfiTATION  DB  CELLS   DU  17  JUILLET,  1743, 
CONCERMANT  LBS  CONCESSIONS  DBS  TERRB8  DANS  LBS  COLONIES. 

Louis  par  la  grftce  de  Dieu,  Roi  de  Fratiee  et  de  Navarre:  i  toos 
ceux  qui  ces  presentes  lettres  verront,  Salut:  Par  notre  Declaration 
du  dixsept  Juillet,  mil  sept  cent  quarante  trois,  nous  avons  r^ie  la 
forme  de  proceder,  soit  aux  concessions  des  terres  dans  nos  Colonies 
iranqoisesi  soit  d  la  reunion  k  notre  Domaine  des  terres  concedees  qui 
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se  trouvent  dans  le  cas  d'y  Stre  r6uuies,soit  4  I'instructlon  et  au  jnge- 
inent  des  contestations  qni  naissent  entre  les  concessionnaires  ou  leurs 
ayani  cause;  et  par  Particle  huit  de  la  mSnie  declaration,  nous  avons 
ordonn6  que  les  Parties  pourront  se  pourvoir  par  appel  en  notre 
Conseil,  contre  les  Jugemens  qui  seront  rendus  par  les  Sieurs  Gou- 
verneurs  et  luteudans  des  dites  Colonies,  sur  toutes  ces  mati^res,  dont 
la  competence  leur  est  d6volue  i  I'exclusion  de  tous  autfes  Juges,  que 
les  dits  appels  pourront  6tre  inter]ett6s  par  de  simples  actes,  et  que 
les  requetes,  qui  seront  pr&entfees  en  consfequence,  seront  remises 
avec  les  productions  des  parties  hs  mains  de  notre  Secretaire  d'Etat, 
ayant  le  dfepartement  de  la  marine,  pour,  sur  le  rapport  qui  en  sera 
par  lui  fait  en  notre  Conseil,  Stre  par  aous  statufe  ce  qu'il  appartiendra. 
Mais  il  nous  a  fetfe  reprfeente  sur  ce  dernier  article,  qu'i  cause  de 
Peloignement  des  lieux,  il  conviendroit,  pour  le  bien  de  la  justice,  de 
rendre  exfecutoire,  par  provision,  les  Jugemens  rendus  sur  les  dites 
mati^res  par  les  dites  Sieurs  Gouvemeurs  et  Intendans,  et  que  cette 
nouvelle  disposition  empecheroit  beaucoup  d'appels,  que  les  parties 
condamn^es  n'interjettent  que  pour  se  maintenir  dans  leurs  injustes 
possessions.  A  ce^  causes  et  autres  i  ce  nous  mouvant,  de  Pavis  de 
notre  Conseil  et  de  notre  certaine  science,  pleine  puissance  et  autoritfe 
royale,  nous,  en  interpretant  notre  declaration,  du  dixsept  Juillet  mil 
sept  cent  qitarante  trois,  avons  dit,  declare  et  ordonne,  et  par  ces 
presentes,  signees  de  notre  main,  disons,  dedarons  et  ordonnons, 
voulons  et  nous  plait,  que  les  Jugemens,  qui  seront  rendus  en  conse- 
quence de  notre  declaration,  par  les  Gouverneurs  nos  Lieutenans 
Generaux  et  les  Intendans  en  nos  Colonies  ou  par  les  Officiers  qui  les 
representeront  sur  les  dites  matieres,  dont  la  connoissance  leur  est 
attribuee  privativement  k  tous  autres  Juges,  soient  executoires  par 
provision,  et  nonobstant  Pappel  qui  pourra  en  etre  interjette,  et  sans 
prejudice  d'icelui.  Laissons  neanmoins  i  la  prudence  des  dits  Gou- 
verneurs et  Intendans,  dans  les  cas  o^  ils  le  jugeront  k  propos,  de 
n'ordonner  I'execution  provisoire  do  leurs  jugemens,  qu'i  la  charge 
de  donner  bonne  et  suffisante  caution  par  la  partie  en  favour  de 
laquelle  ils  auront  6t6  rendus.  Et  sera  au  surplus  notre  dite  declara- 
tion executee  snivante  sa  forme  et  teneur.  Si  donnons  en  mandement 
i  nos  ames  et  feaux  les  gens  tenant  notre  Conseil  Superieur  de  Quebec, 
que  ces  presentes  ils  ayent  i  faire  lire,  publier  et  registrer  et  le  contenu 
en  icelles  garder,  observer  et  execuier  selon  leur  forme  et  teneur,  non- 
obstant tous  E4its,  Declarations,  Arrets,  Ordonnances,  Reglemens  et 
autres  choses  4  ce  contraires,  auxquels  nous  avons  deroge  et  derogeons 
par  ces  presentes;  car  tel  est  notre  plaisir.  En  temoin  de  quoi  nous 
y  avons  fait  mettre  notre  Seel.  Donne  i  P^ersailies,  le  premier  jour 
du  mois  d'Octobre,  Pan  de  grSce  mil  sept  cent  quarante  sept,  et  de 
notre  R^ne  le  trente  troisi&me. 

(Signe)  LOUIS. 

Et  plus  bas,  par  le  Roi, 

(Signe)  Phellipeaux,  avec  paraphe. 

El  scelie  du  grand  Sceau  en  cire  jauue. 
Vol.  I. -87 


NOTE. 

The  Compiler  does  not  deem  an  apology  necessary  for  adding, 
in  an  Appendix,  the  discourse  of  one  of  the  most  learned  and 
eloquent  advocates  of  the  United  States,  upon  the  life  and  services 
of  a  Judge  imiversally  esteemed  and  lamented  in  Louisiana.  The 
discourse  itself  is  in  detail  a  compendious  history  of  the  civil  lav 
of  the  state,  of  whose  judiciary  the  subject  of  it  was  a  distinguished 
ornament 

He  has  added,  with  more  diffidence,  a  short  exposition  of  the  titles 
of  the  ancient  French  inhabitants. 
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No.  I. 
PANEGYRIQUE 

DB 

L'HONORABLE  GEORGE  MATHEWS, 

PRfiSlDBNT  DB   LA  COim  SUPRfiBlB   DE    l'KTAT  Dfi   LA  LOUISIAITB, 
Prononc^  le       Jan?ier  1837« 

PAR 

ETIENNB  MA2UREAU, 

ATOCAT  OfiNfiRAL  ST  DOYEN  DU  BARREAV, 

En  vertu  cPune  Resolution  adoptie  h  la  Nouvtlle-Orleans  par  ses 
confrlrea  assemblis  le  16  Novembre,  1836. 


Messieurs  et  estimables  confreres  : 

Chez  nos  ayeux  Europtens,  il  n'y  a  pas  tr^  long  terns  encore  qn^k 
la  mort  du  prince,  oa  des  grands  que  le  ^^  droit  de  naissance''  placait 
k  la  tSte  des  peuples,  un  usage  antique  voulait,  lors  m^me  que  I'nis* 
toire,  fid&le  k  sa  mission,  leur  burinait  des  pages  peu  faites  pour  les 
recommander  au  respect  des  g6nerations  futures,  que  les  plus  grands 
orateurs  les  repr&entassent,  dans  des  panfegyriques  de  la  plus  haute 
Eloquence,  sous  les  traits  de  demi-dieux  qui  n'avaient  marqu6  leur 
trop  court  passage  sur  la  terre  que  par  des  actions  h^rolques  ou  par 
des  bienfaits  dignes  de  I'admiration  et  de  la  reconnaissance  des 
homines.  lA  le  simple  magistrat  pr6pos6  &  I'administration  de  la 
justice,  quels  que  fussent  les  droits  qu'il  avait  acquis  k  I'estime  et  k 
I'amour  de  ses  contemporains;  quels  que  beaux  et  sublimes  exemples 
qu'il  eClt  laiss^s  k  suivre  pour  le  bonheur  des  soci6t^,  ne  pouvait 
descendre  au  tombeau  qu^ignorfe  ou  inappergu  de  ceuxqui  n'habitaient 
pas  le  lieu  circonscrit  oH  il  avait  exerc6  ses  augustes  fonctions.  L'usage 
ne  permettait  pas  que  la  renomm6e  publiSt  ailleurs  ses  vertus  ou  ses 
services,  ni  qu'il  fQt  le  sujet  d'un  discours  fun£bre  destin6  k  en  per- 
p^tuer  le  souvenir.  Consid6r6  comme  la  creature  ou  I'instrument  du 
prince  ou  d'un  seigneur  haut-justicier,  il  n'avait  aucun  m6rite  6clatant 
qui  lui  fidt  propre:  c'6tait  k  ceux-ci  que  s'attribuaient  I'amour  et  le 
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respect  qu'il  avail  sn  inspirer  pour  la  justice  et  pour  les  lois,  ainsi  que 
I'uiiion  et  la  Concorde  que  sa  sagesse  avait  fait  r6gner  dans  son  pays. 
Ces  maitres  des  peuples  6taient  les  h^riiiers  de  sa  gloire.  lis  recueil- 
laient  comme  un  tribut  legitime  les  61oges  et  les  hommages  qui 
n'fetaient  dQs  qu'a  ses  vertus  et  a  sa  conduite  exemplaire. 

Chez  nous,  Messieurs,  il  n'en  est  heureusement  point  ainsi.  Chez 
nous  les  vertus  et  les  vices,  les  bonnes  et  les  mauvaises  actions  des 
individus,  quels  qu'ils  soient,  leur  sont  enti^rement  personnels:  le 
m6rite  ou  le  blSme  leur  en  appartient  exclusivement.  l/C  plus  haul 
plac6  dans  I'exercice  du  pouvoir  n'est  et  ne  pent  fitre,  aux  yeux  dela 
soci6t6  enti^re,  qu'une  simple  creature  de  la  loi,  qu'un  mandataire 
cornpiable  de  tons  ses  actes  envers  le  peuple  son  souverain,  source 
unique  de  toute  autoritfe,  de  tout  pouvoir  16gitime.  Nous  Thonerons 
quand  il  s'est  rendu  digne  de  louanges:  II  est  consign/^  i  I'oubli  lors 
qu'il  n'a  pas  justifi6  la  confiancedont  il  avait  6t6  investi:  Et  les 
m6rites,  les  services  et  les  vertus  d'aucun  autre  fonclionnaire  ne 
sauralent  le  faire  vivre  lui-m6me  dans  notre  m6moire,ni  lui  servirde 
passeport  vers  la  post6rii6. 

Aussi,  Messieurs  et  confreres,  pouvons-nous  dire  sans  hyperbole 
que  l'assembl6e  que  vouscomposez  en  ce  moment  a  quelque  chose  de 
vraiement  6difiant,  si  nous  la  comparons  a  ces  pompeuses  cer6monies, 
a  ces  brillans  concours  obliges  de  conrtisans  superbes,  o\i  pour,  me 
servir  des  expressions  d'ua  6crivain  cfelfebre,  "  Un  orateur  que  per- 
sonne  ne  croyait  venait  parler  de  vertus  qu'il  ne  croyail  pas  d'avan- 
tage,  tSchait  de  se  passioner  un  instant  pour  ce  qui  fetait  quelquefois 
I'objet  du  m6pris  public  et  le  sien,  et  entassant  avec  harmonic  des 
raensonges  mercenaires,  flattait  longuement  les  morts  pour  €tre  loufe 
lui-meme  ou  reconjpensfe  par  les  vivans.''* 

R6uuis  dans  cette  enceinte  par  votre  seule  volont6,  vous  n'avez 
qu'un  d6sir;  c'est  de  rendre  un  juste  hotnmage  k  la  v6rit6;  c*est 
d'acquitter  autant  qu'il  est  en  vous  de  le  faire,  une  dette  sacr6e,  en 
honorant  la  m6moire  d'un  bon  citoyen  qui  a  servi  votre  pays  avec 
z^ie,  que  vous  avcz  tons  connu,  que  vous  avez  tons  kik  en  position 
de  bien  appr^cier;  qui,  en  remplissant  au  milieu  de  vous,  les  devoirs 
6pineux,  les  fonctions  d6licates  de  la  magistrature,  pendant  un  tiers  de 
siecle  f6cond  en  6v^nemens  dont  1 'influence  s'est  fortement  fait  sentir, 
sur  les  hommes,  leurs  moeurs  et  leurs  fortunes,  a  dQ  n6cessairement 
m6contenter  plus  d'un  plaideur,  froisser  I'amour  propro  et  fruslrer  les 
esp^rances  de  plusieurs  d'entre  nous,  et  qui  a  cependant  emport6 
dans  la  tombe  notre  estime  et  I'estime  et  les  justes  regrets  de  tous  les 
honnetes  gens,  de  tous  les  bons  citoyens. 

II  ne  vous  manque  ici.  Messieurs,  pour  bien  remplir  vos  vues, 
qu'une  bouche  assez  feloquente  pour  cfel6brer  convenablement  les 
hautes  qualii6s  et  le  rare  mferite  de  ce  yertueux  magistral,  aind  que 
les  importans  services  qu'il  a  rendus  ^  I'Etat 

Daigiicz,  en  entendant  ces  derni&res  paxoles,  ne  pas  m'accuser  de 

*  Thomai.    Essais  sor  let  dlogct. 
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rititention  puerile  de  cacher  sous  le  voile  d'unc  feinte  modestie,  une 
coufiance  que,  pins  jeune,  j'aurais  pQ  avoir  dans  mes  propres  fore^. 
Arriv6  a  mon  douzi^me  lustre,  apr^  avoir  consomm^  pr^  des  deux 
tiers  de  malabotieuse  Existence  dans  la  poursuite  ou  la  defense  de  droits 
litigieux  rarement  susceptibles  d'inspirer  de  beaux  mouvemens  ora- 
toires,  et  souvent  capables  de  glacer  I'imagination  la  plus  poetique, 
je  ne  saurais,  en  v6rit6,  avoir  la  fiaiiblesse  de  me  croire,  soit  les  talens, 
soit  le  genre  d'^loquence  n6cessaires  pour  m'acquitter  avec  honneur 
du  pan6gyrique  d'un  homme  illustre. 

Je  le  sentais,  Messieurs  et  confreres,  lorsque  (probablement  afin  de 
me  donner  une  marque  de  d6f6rence  comme  votre  doyen)  vous  me 
designates  pour  6tre  I'un  des  organes  de  vos  sentimens— envers  I'ex* 
cellent  Judge  dont  nous  dipterous  la  perte:  et,  vous  vous  en  souvenez 
encore,  ce  ne  fut  qu'apres  beaucoup  d'hesitation  que  je  me  d^cidai  k 
accepter  cette  tSche  honorable  qui  eOrayait  ma  faiblesse,  mais  aude- 
vant  de  laquelle  on  m'aurait  vu  courir,  si  elle  eQt  6te  moins  imposante 
ou  plus  analogue  aux  talens  que  je  puis  avoir  regus  de  la  nature,  ou 
^  ceux  que  j'ai  en  Toccasion  de  cultiver  dans  l^exercice  de  notre  pro* 
fession. 

Je  le  sens  encore  en  ce  moment,  Messieurs;  et,  quels  que  disposes 
que  vous  puissiez  etre  i  me  traiter  avec  indulgence,  je  ne  vous-dis- 
simulerai  point  que  les  inquietudes  de  mon  amour  propre  sont  loin 
d'etre  dissip6es.  Mais,  t6moin  de  la  manidre  distingu6e  dont  notre 
honorable  George  Mathews  a,  pendant  trente  ans,  rempli  tons  les 
devoirs  de  sa  place;  ainsi  que  des  nombreuses  vicissitudes  que,  dans 
cette  longue  p^riode,  notre  legislation  civile  a  subies;  obserVateur 
attcntif  et  souvent  alarm6  des  6cueils  que  I'amour  des  innovations 
semait  continuellement  sous  ses  pas  et  sous  ceux  de  ses  estimables 
collegues;  p^n^tre,  comme  je  le  suis,  des  services  importans  dont  notre 
Louisiane  est  redevable  k  sa  rare  impartiality,  i  son  excellente  judi- 
ciaire,  a  son  zele  soutenu  pour  la  justice;  si  j'ai  dQ  ne  pas  songer  & 
vous  faire  entendre  un  de  ces  discours  brillans  qui  charment  par  les 
graces  du  style  et  la  richesse  de  I'eiocution,  un  de  ces  pan^yriques 
conformes  aux  r^lesdu  genre,  dans  lesquels  la  chaleureuseetfeconde 
imagination  de  Porateur  cxerce,  deploye  noblement  ses  trdsors,  dans 
I'intdret  de  sa  propre  gloire  autant  que  dans  Pint^r^t  de  la  gloire  de 
son  heros;  je  manquerais  de  sincerity,  si  je  ne  vous  avouais  pas  que, 
simple  narrateur,j'ai  I'espoir  de  vous  hiteresser  en  vous  rappelant 
quelques  uns  des  titres  que  ce  magistrat  justement  regrett6  a  constam- 
raent  su  se  faire,  par  sa  conduite  et  par  ses  doctrines,  au  respect  et  k 
la  reconnaissance  de  tout  bon  citoyen  Louisianai. 

Puissent,  au  surplus,  Messieiu^,  lea  reflexions  qui  jailliront  des 
faits  que  je  vais  tScher  de  grouper,  et  de  quelques  vferites  que  plusieurs 
d'entre  vous  vont  entendre  pour  la  premiere  fois,  peut-4tre,  avoir  le 
double  effet  de  stimuler  les  belles  iimes  qui  se  sentent  disposees  k 
marcher  sur  les  traces  de  cet  illustre  fonctionnaire  public,  et  d'exciter 
quelques  employes  de  I'Etat  qui,  je  le  crains;  n'ont  que  de  IMnsouciance 
pour  ce  qui  n'est  pas  une  recompense  tangible  de  leurs  services,  k  faire 
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quelqaes  efforts,  afia  d'dchapper  soit  i  la  censure  de  leurs  conteropo- 
rains,  soit  k  la  fl^trissure  du  silence  r^probateur  de  la  posterity.  Tel 
est  ie  seul  vgbu  que  je  fais  en  ce  moment,  et  s'ii  peut  n'etre  pas  sterile, 
je  croirai  n'avoir  pas  trop  mai  rempli  la  tdche  qu'il  vous  a  plu  de 
m'assigner. 

L'honorable  George  Mathews  devait  lo  jour  k  d'bonn^s  et  re- 
spectables parens  qui  habitaient  la  Virginie,  devenue  depuis  si  juste- 
ment  c^lebre  par  la  brillante  constellatioa  de  grands-honmies  qu'elle  a 
fournis  k  la  R6publique. 

Sa  mere^  enceinte  de  quelques  mois  lors  de  la  memorable  expMi- 
tion  qui  se  termina  par  la  battaille  de  Pembouchure  de  la  grande 
Eanawah,  le  mit  au  monde  )e  30  Septembre  1774,  dans  le  comt6 
d' Augusta,  pendant  que  son  p^re,  qui  ^tait  du  nombre  des  braves  qui 
composaient  cette  expedition,  exposait  sa  vie  pour  la  defense  de  son 
pays^  et  commea9ait  li  se  faire  remarquer  par  un  courage  rare,  une 
prince  d'esprit  admirable,  une  justesse  de  coup  d'oeil  surprenante, 
qui  ne  tarderent  pas  k luifaire attribuer, par  sescompagnons d'armes, 
le  principal  m6rite  et,  en  quelqne  sorte,  toute  la  gloire  de  cette  belle 
journ6e — ^journte  fameuse,  qui  vit  ce  que  peut,  contre  des  hordes 
sauvages  qui  ne  savent  que  d^truire  pour  vivre,  qui  n'ont  d'autre 
jouissance  que  le  carnage;  la  valeur  heroique  de  Thomme  civilis^  qui 
se  bat  pour  prot^ger  une  famille  qui  lui  est  cb^re  et  conserver  uu 
champ  que  ses  mains  cultivent. 

Depuis  le  moment  de  sa  naissance  jusqu'a  Ffige  de  dix  ans,  sa  m^re, 
que  Ton  aimait  k  distinguer,  entre  ses  vertueuses  compatriotes,  par  la 
sup6rioritfe  de  son  esprit,  Pexcellence  de  son  jugement  et  les  plus 
aimables  qualit^s  du  coeur,  eClt  seule  tout  le  soin  de  son  education. 
Constamment  au  service  de  sa  patrie,  pendant  la  majeure  partie  de  ce 
terns,  son  p^re  qui  n'avait  que  rarement  le  bonheur  de  \e  presser  con- 
tre son  seiu,  se.  reposait  de  ce  soin,  avec  toute  confiance,  sur  cette 
6poQse  bien  aimi6e;  convaincu  qu'elle  ne  pourrait  manquer  de  donner 
k  leur  fils  ch6ri,  des  le9ons  capables  d'en  faire  un  jour  un  homme  utile 
k  leur  pays.  Et,  k  quelles  mains  plus  sQres,  un  bon  p^re  pouvait-il 
penser  k  remattre  la  t^he  de  faire  germer,  dans  le  coeur  du  jeuue 
enfant  de  son  chaste  amour,  des  prineipes  d'honneur  et  de  vertus? 
LfCS  femmes  ne  possMent-elles  pas  k  un  trds  haut  Ak%rk  le  grand  art 
d'inspirer  de  bonne  heure  le  goQt  des  plus  grandes  et  des  plus  nobles 
choses  ? 

Pnv6  des  le9ons  et  des  exemples  de  son  excellent  pdre,  que  la  mort 
lui  ravit,  d^  I'age  de  dix  ou  onze  ans,  Timmortel  Washington  ne  fut- 
il  pas  felev6  par  la  femme  qui  I'avait  portfe  dans  son  chaste  sein?  n'est- 
ce  pas  aux  tendres  soins,  k  la  constante  soUicitude  de  ce  module  des 
mdres  qu'il  fut  redevable  des  beaux  sentimens,  des  vertus  aust^res  et 
patriotiques  qui  le  distingudrent  dans  toutes  les  circonstances  de  sa 
noble  vie,  et  lui  imprim^rent  I'ineffagable  caractere  de  vraie  grandeur 
etde  supreme  bontfe,  qui  I'a  fait  proclamer:  "Le  premier  dans  la 
guerre,  le  premier  dans  la  paix,  et  le  premier  dans  le  coBur  de  ses 
condioyens?*' 
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Que  d'hotntnes  ont  figur6  avec  6clat  sur  la  vaste  scdne  du  monde, 
qui,  probablement,  auraient  v6cu  et  seraient  morts  ignores,  s^ils 
n'avaient  eu  pour  Mentor  de  leur  jeunesse  ce  sexe  digtie  de  tons  nos 
respects  comme  de  nos  plus  douces  affections,  qui  r6unit  ii  I'exquise 
seiisibilit6  du  coeur,  les  charmes  irresistibles  de  la  beaut6,  k  la  viva- 
cit6  de  Pesprit,  le  sentiment  profond  des  convenances;  et  que,  sans 
doute,  "  r^temel  n'a  cr^  apr^  lo  ndtre,  que  parceque  sa  sagesse  infinie 
r^rvait  son  plus  int^ressant  ouvrage  pour  couronner  et  euibellir  tout 
lanature!'* 

En  1785  Mr.  George  Mathews  p^re  quitta  la  Virginie,  avec  touts 
sa  famille,  pour  aller  fixer  sa  residence  en  Georgie,  dans  le  Comt6 
qui  portait  alors  le  noni  de  Wilkes  et  qui,  depuis,  a  pris  celui  de 
Oglethorpe. 

Le  fils  n'6tait,  k  cette  6poqne,  ag6  que  de  onze  ans.  Le  lieu  06  il 
demeura,  jusqu'en  1792,  n'offrait,  comme  les  autres  pays  fronti^rea^ 
que  tr^  pea  de  ressources  pour  I'instruction  de  la  jeunesse.  See 
parens  I'y  envoySrent  pourtant  aux  tooles  quiy  6taientou\rertes,et  il 
y  continua,  sous  leurs  yeux,  les  6tudes  aux  quelles  sa  respectable 
m^re  I'avait  pr^parfe  et  qu'elle  ne  ces^  point  de  surveiller. 

De  retour,  dans  la  Virginie,  il  flit  placfe  en  1794  dans  une  Acade- 
mic, connue  sous  le  nom  de  Liberty  Hall,  dans  la  ville  de  Lexington^ 
comtfe  de  Rock- Bridge,  od,  dans  le  cours  de  I'annte  suivante,  il  ter- 
mina  ses  6tudes  classiques,  sous  les  meilleurs  professeiirs  du  tems;  et, 
en  1796,  il  alia  rejoindre  sa  famille  dans  la  Georgie. 

L'accueil  qu'il  regut  de  ses  excellens  parens,  dont  le  cobut  s^6panouit 
de  joie  en  le  reyoyant,  fut  tel  que  pouvait  le  d&irer  un  fils  aimant 
et  respectueux  qui  avait,  jusque  li,  rfepondu  i  toutes  leurs  esp6rances. 
Sensible  et  pr6venant,  son  seul  d6sir  et  son  seul  bonheur  6taient  de 
m6riter  par  une  conduite  sage,  et  par  des  precedes  aussi  d61icats  que 
tendres,  I'amour  dont  ils  ne  cessaient  de  lui  donner  des  preuves:  et  leurs 
yolont6s  6taient  autant  de  lois  qu'il  s'empressait  toujoursd'aocomplir. 

II  s'^tait  de  bonne  heure  senti  un  penchant  dteid6  pour  l'6tude  des 
sciences  m^icales.  L'exquise  bont6  de  son  coeur  lui  persuadait  que, 
dans  la  belle  profession  de  m6decin,  il  pourrait,plus  que  dans  aucune 
autre,  devenir  vraiment  utile  ii  Phumanit^:  mais  son  respectable  pdre, 
qui  jugeait  d'apr^  Pextr^me  sagacity,  et  la  solide  logique  dont  il 
faisait  preuve  en  toutes  circonstances,  qu'il  se  trompait  sur  sa  v6ritable 
vocation,  insista  pour  qu'il  tournlit  ses  vues  Vers  le  Barreau,  et  le  d6- 
termina  ^  se  livrer  i  I'^tude  du  droit 

Sads  cet  incident  remarquable,  quoique  simple  en  Ini-mSme,  les 
Etats  Unis  auraient  probablement  compt6  George  Mathews  fils,  au 
nombre  de  leurs' m&dedns  les  plus  c61dbres;  car  ce  digne  citoyen,  cet 
estimable  magistrat,  n'a  jamais  cess6,  au  milieu  de  ses  nombreux 
travaux,  de  montrer  un  goQt  particulier  pour  Part  de  guferir,  et  une 
aptitude  rfeelle  i  I'exercer  avec  succds.  Mais  si,  suivant  son  propre 
penchant,  il  se  flit  fait  mfedecin,  la  Louisiane  n'aurait  pas  eu  I'avan- 
tage  de  poss^der  en  lui  un  de  ses  meilleurs  jnges. 

Ce  fttt  done  en  se  conformant  aux  desirs  de  son  p^  qu'en  1796,  il 
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commenga,  sous  John  Mathews,  son  fr^re  ainS,  Pfetude  des  lois,  et 
denx  ans  apr&  il  se  rendit  a  Augusta,  oii,  sous  la  direction  de  George 
Walker,  I'un'des  l^gistes  les  plus  ^minens  de  la  Georgie,  il  eontinua 
ses  Etudes  16gales. 

Telle  fut  I'ardeur  quMl  y  mit,  et  la  faciliffe  avee  laquelle  sa  rare  intel- 
ligence sut  en  surmonter  les  difficnlt6s,  qu^en  1799  il  fut  admis  au 
Barreau  et,  en  pen  de  tems,  s'y  fit  estimer  par  son  savoir  autaut  que 
par  la  douceur  de  ses  moaurs,  et  la  puret6  de  ses  principes. 

Ce  fut  la  qu'en  1805,  exclusivement  occup6  des  soins  de  sa  profes- 
sion, il  fut  distingu6  par  I'illusire  Thomas  Jefferson  qui  le  nomma, 
sans  qu'il  s'y  attendit,  Judge  de  la  Cour  Supferieure  duTerritoire  du 
Mississippi.  Un  tel  horamage,  rendu  par  un  tel  homme,  aux  vertus 
et  aux  lutni^res  d'un  jeune  16giste,  est,  sans  contredit,  le  plus  be! 
feloge  qu'on  puisse  en  faire. 

9  C'6tait  un  beau  tems,  Messieurs,  que  celui  oii  les  eraplois  de  la 
magistrature  s'oflfraient  ainsi  au  m^rite!  II  y  en  avait  alors  bien  plus  « 
remplir  que  d'infatigables  solliciteurs  i  pottrvoir.  Si  les  lunii^ires 
n'avient  pas  fait  tous  les  progrfes  dont  notre  brillante  ^poque  se  glo- 
rifie,  on  apprenait,  on  6ludiait  long  temps  afin  de  bien  savoir;  apr^ 
avoir  appris  on  n'6tait  que  plus  modeste;  on  se  gardait  de  trancher, 
de  faire  le  docte;  on  se  d^fiait  de  soi-m6me;  on  redontait  la  respon- 
8abilit6.  D'un  autre  cfttfe,  on  6tait  moins  opulent,  et  le  fils  ne  rougissait 
pas  de  prendre  et  d'exercer  Tutile  metier  de  son  estimable  p^re.  L'or 
et  le  pouvoir  ne  dispensaient  pas  de  tous  les  myites,  n'enflammaient 
pas  toutes  les  ambitions;  mais  6tions-nous  hioins  heureux,  moins  esli- 
mables,  moins  libres,  moins  r^publicains? 

A  cette  m6me  epoque  et  depuis  la  fin  de  1804,  le  territoire  d'0rl6ans 
6tait  organist.  II  avait  pour  charte  Pordonnance  de  1787  feite  pour 
le  territoire  situ6  au  nord-ouest  de  TOhio.  En  vertu  de  cette  ordon- 
nance,  qui  mettait  fin  i  la  dietature  d*un  gouvemeur  Am^ricain, 
provisionement  revfetu  des  pouvoirs  d'un  capitaine  g6n£ral  de  colonie 
iSspagnole,  et  qui  s'6iait  bravement  ferigfe  en  legislateur.*  Un  tri- 
bunal d^or6  du  titre  de  Cour  Supferieure,  etait  6rabli  jI  la  Nouvelle 
Orleans.  Un  seul  juge,  au  lieu  de  trois  qui  devaient  le  composer,  y 
rendait  la  justice.  Ce  juge  6tait  ^honorable  John  B.  Pr6vost,  magis- 
tral aussi  recommendable  par  ses  lumiferes  que  sMuisant  par  la  beaut6 
de  sa  personne  et  ses  moeurs  douces  et  polies,  qui,  jusqu'en  1806,  sut 
remplir  k  la  satisfaction  du  Barreau  et  de  la  8oci6t6  enti^re,  les  nom- 
breuses  et  difficiles  fonctions  de  juge  civil  et  criminel  en  premier  et 
dernier  ressort.  Cet  homme,  justement  respect^,  tant  qu'il  habita  notre 
pays,  est  mort  quelques  annfees  aprfes,  en  remplissant  une  mission  diplo- 
matique dans  I'Amferique  M6ridionale,  aupr^  d*un  peuple  qui  se  disait 
chr6tien,  parcequ'il  avait  6t6  baptisfe,  et  rfepubllcain,  parcequ'il  avait 

*  William  C.  C.  Claiborne,  envoys  ici  avec  ces  pouvoirs  immentes,  ne  se  borna  pas  h. 
administrer  selon  les  lois,  en  consequence  de  cos  pouvoirs  qu*il  connnissait  fort  pcu  oa 
point  de  tout  II  fit,  sous  Id  titre  (Tordonnanoes,  des  lois  par  lesquclles  il  er£a  d*abord 
une  Cour  de  Cmimon  pleas,  puis  la  Banque  de  la  Loulsiani.  Jamais  an  capitaine  g^n^ral 
n*aurait  song^  h,  exeroer  ainsi  la  puissance  souveraine.  N*en  aocusons  pas  cet  honndie 
homme.  II  allait  trop  loin,  mais  qucllest  le  navigateur  qui,  jettii  sur  Poc^an  saos  boos- 
aole,  sans  cartos,  sans  inslrumens,  conduira  sa  b^ue  au  port  sans  accident? 
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bris6  les  liens  qui  Passuj^tissaient  nagii^re  k  I'antique  Espagne;  mais 
qui  etait  aussi  incapable  dc  comprendre  et  de  pratiquer  les  diviiis 
prfeceptes  de  charild  enseignds  par  I'Evangile,  qu'il  I'est  encore  au- 
jourd'hui  de  se  gouverner  par  les  principes  d'une  sage  liberty.  Ah ! 
si  des  sublimes  regions  oi^  PEternel  a  son  tr5ne,  John  B.  Provost,  ce 
magistral  estimable  ^qui  la  Louisiane  doit,  ^  plus  d'un  titre  beaucoup 
de  reconnaissance,  pent  entendre  mes  faibles  paroles,  il  me  rendra 
sans  doute  la  justice  de  penser,  que  s'il  ne  depnendait  que  de  moi  de 
venger  I'outrage  fait  ^  sa  d^pouille  terrestre,  par  les  fanatiques  au 
milieu  desquels  il  a  exhaI6  son  dernier  soupir,  leurs  noms  odieux 
passerajent  ik  la  post6rit6,  fl6tris  et  ex6cr^.  Les  barbares!  refuser 
la  sepulture  ^  un  homme!  a  un  chr6tien,  4  un  repr^ntant  d'une 
nation  amie,  parcequ'il  n'adorait  pas  I'Eternel  de  la  mSme  mani^re 
qu'eux!!! 

L'honorable  George  Mathews  exerga  la  place  de  juge  de  Territoire 
du  Mississippi  jusqu'^  I'ann^e  1806. 

II  serait  difficile  de  nier  les  litres  qu'il  sut  s'y  faire  ^  Pestime  et  a 
la  confiance  publique,lorsqu'on  se  rappelle  qu'il  ne  quitta  cette  place 
que  pour  venir,  en  vertu  d'une  nouvelle  commission  du  mSme  Presi- 
dent Jefferson,  en  occuper  une  autre  sur  notre  si^ge,  ^  cdt6  de  John 
B.  Prevost  qu'en  restait  le  President,  et  de  William  Sprigg  qui  venait 
de  s'y  asseoir. 

II  arriva  parmi  nous  en  Mai,  1806,  et  le  19  de  ce  mois,  aprte 
avoir  pr6t6  son  serment  d 'office,  prit  possession  de  sa  place,  en  pre- 
sence d'un  nombreux  auditoire,  dont  la  physionomie  expremait  la 
confiance  que  son  air  franc  et  ouvert  inspirait. 

Dirai-je  que,  quelque  satisfait  que  le  peuple  Itlt  de  la  sagesse  qui 
avait  pr^id6  aux  decisions  de  notre  Cour  Sup6rieure,  chacun  parais- 
sait  encore  plus  rsissur6  pour  Pavenir?  Ce  sentiment  ne  fut  dissimul6 
par  personne,  quoique  Pon  confessSt  g6n6ralementque  la  conduite  de 
I'honorable  John  B.  Prevost  avait  prouv6  que  Paxiome:  "Juge 
unique,  Juge  inique/*  tirfe  de  ce  qui  avait  fetfe  observe  chez  des  peu- 
ples  autrement  gouvernfes  que  nous,  manquait  de  vferitfe,  dans  un 
pays  tel  que  le  n5tre,  r6gi  par  des  lois  6crites,  dot6  de  la  belle  institu- 
tion du  juri,  et  plac6  sous  la  sauvegarde  de  la  publicity. 

Je  ne  saurais  taire  non  plus  que,  bien  que  le  maintien  et  Pext^rieur 
des  juges  qui,  jusqu^alors,  avaient  occup^  le  si^ge,  eussent  toujours 
kik  fort  respectables,  les  citoyens  trouvaient  que  la  presence  de  I'hono- 
rable George  Mathews  donnait  encore  un  aspect  plus  iraposant  k  la 
cour.  Or  cette  opinion  devenait  en  quelque  sorte  une  nouvelle 
garantie  pour  Pordre  public,  comme  une  nouvelle  source  de  confiance 
et  de  s^curite  pour  les  plaideurs.  Tel  est  Phomme  de  tons  les  pays 
que  ce  qui  plait  d'abord  4  ses  yeux,  produit  presque  toujours  une 
impression  favorable  sur  son  esprit;  et  qu'il  associe  naturellement 
des  id6es  de  proliit6  et  de  d^licatesse  4  tout  ce  qui  respire  la  propr6t£, 
la  d6cence  et  la  dignity.  L*observation  nous  enseigne  que  Phomme 
public  qui  n6glige  son  ext£rieur  et  son  maintien,  compromet  sou  vent, 
par  cela  seul,  la  consideration  dout  il  est  utile  qu'il  soit  entoor^:  EUe 
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nous  montre  meme  qu'il  ne  lui  suffit  pas  d'une  grande  rtpntation  de 
talens,  de  lumi^res  et  d'int6grLt6y  pour  compenser  cette  faute  ou  ae 
la  faire  pardonner.  ^  Ce  n'est  que  le  petit  nombre  qui,  en  tons  lieux, 
s'abstient  de  juger  I'arbre  autrement  que  par  ses  fruits:  Les  masses, 
toujours  moins  sages  ou  moins  fclairtes,  s'arr6tent  partout  i  Pecorcc 

A  peine  arriv6  parmi  nous,  Phonorable  George  Mathews,  aussi 
p4n6tr6  que  qui  que  ce  flit  "de  la  saintetfe  de  ses  devoirs,  dfeouvrit 
toute  la  difficult^  de  la  tSche  qu'il  avait  k  remplir.  Bien  qu'il  eQt  fait 
ses  humanit^s,  que  cons^uemment  la  langue  de  Justinien  ne  lui  f&t  pas 
6trang^re;  qu'il  e&t  fait  son  droit  et  que  la  science  du  juste  et  de  Pin- 
juste  eQt  en  lui  un  adepte  ^prouve;  il  sentit  que  le  Fran^ais,  que  par- 
laient  tousles  Louisianais,que  TEspagnol,  dans  lequel  Itaient  6ciites 
presque  toutes  les  lois  civiles  du  pays,  exigeaient  qu'il  se  livrSt  a  des 
Itudes  nouvelles. 

Telle  fut  ii  cesujet,  sa  prompte  determination;  telle  fut  surtout  son 
admirable  aptitude  i  apprendre,  qu'en  trfes  pen  de  terns  son  oreille 
devint  famili^re  avec  le  Frangais  et  I'E^spagnoI,  au  point  de  pouvoir 
dispenser  les  avocatsqui  n'avaient  pasune  connaissance  suffisantede 
sa  propre  langue,  de  la  peine  souvent  infructueuse  de  cherchcr  4  en 
faire  usage  pour  plaider  devant  lui:  "Parlez  Francais— lisez  vos 
auteurs  en  Espagnol"  disait-il, "  Je  vous  entendrai.'' — Or,  vous  sentez, 
Messieurs,  tout  ce  que  ces  paroles  avaient  d'encourageant;  comma 
elles  retentissaient  agr^ablement  dans  les  coeurs  de  ceux  auxquels  elles 
fetaient  adressfees!  Vous  concevez  aussi  quelles  flatteuses  esp6rances 
les  Louisianais  puisaient  dans  une  telle  preuve  de  d6vouement  i  leurs 
int6r^ts,de  la  part  d'un  juge  qu'ils  savaient  Stranger  a  leurs  mceurs,  i 
leurs  usages,  a  leurs  lois;  et  que  peut-€tre,  au  milieu  des  perpl4xit^ 
oil  ils  se  trouvaient  naturellement,  apr^  deux  rapides  chaugemensde 
domination,  op6r6s  sans  leur  consentement,  ils  envisageaient  comme 
un  instrument  au  moyen  duquel  on  parviendrait  4  les  rendre  iiuls  sur 
la  terre  natale,  dfecouverte  et  dfefrichfee  par  leurs  ayeux. 

Ce  ne  fut  pas  seulement  i  r6tude  des  langues  qu'il  consacra  ses 
reilles;  celle  ae  nos  lois  fut  surtout  I'objet  de  son  attention  constants. 
Ses  progr6s  y  furent  6galement  remarquables;  et  'tons  les  pr6juges 
qu'il  avait  pn  apporter  ici,  contre  le  droit  Romain  et  les  codes  Espag- 
nols,  avaient  rapidement  fait  place  i  une  juste  admiration.  "  The 
more  I  read  the  Roman  laws,  the  more  I  am  convinced  that  the  name 
of  written  reason,  given  them  by  the  learned  and  the  wise,  is  the  best 
definition  that  they  could  give  of  them."  Telle  6tait  sa  maniere  de 
s'exprimer;  et,  dans  la  bouche  d'un  homme  doufe  d'un  jugement 
aussi  sain,  ces  paroles  avaient  assur^ment  beaucoup  de  poids.  Ces 
paroles,  il  ne  les  a  jamais  d6menties  jusqu'ill  sa  mort,8i  quelqu'un  a 
toujours  sinc^rement  d6plor6  notre  constante  disposition  4  innover, 
c'est  assurfement  I'honorable  George  Mathews. 

Et  comment  aurait-il  pu  penser  ou  agir  autrement?  Les  lois  civiles, 
(et  sous  ce  nom  je  ne  veux  pas  comprendre  les  lois  arbitraires  qai 
peuvent  n'avoir  qu'un  m6rite  relatif,  et  varier  selon  la  forme  du 
gouvernement,  I'organisation  des  tribunaux,les  moeurs,  ou  les  usages 
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des  peuples,)  les  lois  civiles,  qui  nous  donnent  les  r^les  des  contrats, 
des  conventioos,  des  obligations,  ne  sont  autre  chose  que  les  regies  du 
bon  sens  adop»&es  par  cette  raison  perfectionnfe  que  nous  appelons 
Justice.  S'il  fallait  en  donner  la  preuve,  je  dirais:  Lisez  et  m6ditez 
le  Trait6  des  obligations  de  Pothier.  Get  excellent  trait6  oi!k  sont 
classes  dans  un  ordre  parfait^  les  principes  du  droit  Romain  sur  ces 
matieres  ioimenses,  est  en  meme  terns,  le  meilleur  code  de  morale  pra- 
tique qu'un  homme  puisse  6tudier.  Aussi,  comme  I'a  noblement 
proclam6  un  savant  16giste  Anglais,  ses  regies  sont  elles  suivies  comme 
des  lois,  i,  Westminster  aussi  bien  qu'i  Orleans.  Ajoutons,  Messieurs, 
que  cet  immortel  ouvrage,  dont  la  premiere  traduction,  en  langue 
Anglaise,fut  faite  par  I'un  des  plus  savans  magistrats  de  notre  pays,* 
fait  autorit6  chez  presque  tons  les  peuples  vraiment  6clair6s  de  la 
terre,  qui,  en  se  Pappropriant,  out  rendu  un  bien  juste  hommage  au 
m6rite  de  Tauteur  ainsi  qu'i  la  sagesse  des  lois  Komaines. 

Dire  que  Thonorable  George  Mathews  s^est  toujours  singuliferement 
distingu6  par  la  solidit6  de  ses  jugemens,  serait,  peut-6tre,  s'exprimer 
avec  trop  de  partiality  pour  lui  et  pas  assez  de  justice  pour  ses  col- 
legues.  Mais,  de  m^me  qu'il  aimait  k  payer,  aux  belles  qualit^s  qui 
leur  6taient  propres,  le  tribut  d'dloges  qu'elles  m6ritaient;  ceux-14 
n'ont  jamais  cess6  de  lui  donner  les  timoignages  les  plus  honorables; 
combien  de  fois  ne  les  avons-nous  pas  entendu  declarer  que  personne 
n'6tait  dou6  de  plus  de  8agacit6?  Combien  de  fois  n'ont-ils  pas  dit 
que,  dans  leurs  deliberations,  il  les  6tonnait  toujours  par  I'^xtrdme 
facility  avec  laquelle  il  savait  appr6cier  les  vrais  m6rites  d'une  con- 
testation, et  d6barrasser  le  point  important  a  examiner  de  toutes  les 
questions  incidentes  dont  I'erreur  ou  le  gdnie  de  la  cavillation  ^taient 
parvenus  a  I'envelopper?  El  quelle  preuve  plus  satisiaisante  pourrait- 
on  exiger  de  la  penetration  de  son  esprit,  de  I'excellence  de  sa 
judiciaire,  de  la  solidite  de  ses  principes,  et  de  son  invariable  amour 
pour  la  justice,  que  les  sentences  qu'il  redigeait?  N'y  avons-nous  pas 
sans  cesse  remarque  que,  plus  jaloux  de  parler  en  juge  que  de  &ire 
des  discours  d'apparat,  de  decider  une  question  que  de  montrer  qu'il 
avait  les  talens  necessaires  pour  la  bien  developper;  dedaignant  tout 
ambitieux  etalage  de  science,  comme  toutes  les  vaines  subtilites  oik 
Pesprit  brille  sou  vent  auxdepensde  la  saine  raison;  s'attachant  enfin 
constamment  4  la  substance  beaucoup  plus  qu'i  la  forme,  ses  deci- 
sions, sans  jamais  heurter,  les  dispositions  textuelles  de  la  loi,  etaient 
toujours  empreintes  du  sceau  de  requite?  N'hesitons  pas.  Messieurs, 
k  lui  rendre  ce  temoignage.  C'est  principalement  par  son  zdle  pour 
ce  qui  etait  vraiment  juste  et  equitable  qu'il  s'est  fait  remarquer  sur 
le  si^e,  depuis  le  premier  jour  oik  il  s'y  est  assis,  jnsqu'ii  I'epoque 
memorable  oi!k,  pensant  que  notre  education  republicaine  etait  assez 
avancee,  les  arbitres  de  nos  destinees  politiques  crurent  pouvoir  nous 
affranchir  de  la  tutelle  territoriale  et  remplir  liberalement  les  condi- 
tions du  traite  de  cession  en  nous  admettantdans  1' Union,  moyennant 

*  L*booorable  Frangoia  Xa? ier  Martin. 
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I'abandon  de  tons  nos  droits  ^  nos  terres  vacantes!  C'est  par  ce  meme 
z^le,  toujoiirs  soutenu,  qu'il  a  m^ritfe  notre  esiime  et  notre  confiance 
depuis  Torganisation  de  notre  Cour  Supreme  jusqn'au  moment  o^  la 
mort  nous  I'enleva  et  plongea  sa  respectable  famille  dans  la  d^solatioa 
et  le  deuil. 

La  nature,  qui  avait  fait  de  George  Mathews  on  homme  essentielle- 
ment  juste,  I'avait  encore  dou6  de  beaucoup  d'esprir,  d*une  gaii6  de 
caract^re  pen  commune  et  d'un  grand  fond  de  sensibilitfe.  Dans  la 
soci6t6  intime,il  savait,  sans  paraitre  s*en  douter,  r^pandre  un  channe 
tout  particulier  sur  les  entretiens  les  plus  indiff6rens,  par  une  foule  de 
saillies  originales  de  pens6es  neuves,  de  reparties  fines  et  de  traits 
piqnans  qui  stiuuUaient  sans  blesser.  Sur  le  siege,  quoiqu'il  fClt  g^nfe- 
raiement  assez  grave,  on  le  voyait  souvent,  d'un  seul  bon  mot  vu 
d'une  seule  observation  plaisahte,  faire  prendre  aux  plaidoiries  les 
plus  fatiguantes  par  leur  s^cheresse  et  leur  aridity,  des  formes  vives, 
enjou6es,  gracienses,  qui,  loin  de  nuire  ^  la  marche  des  d^bats  ou  an 
d6veloppement  des  questions  agit6es,  y  jettaient  en  quelque  sorte  une 
lumi^re  nouvello  et  les  facilitaient  en  delassant  I'esprit.  Si  je  ne 
craignais  pas,  en  particularisant,  de  ranimer,  chez  des  personnes 
dignes  de  tons  nos  6gards,  des  souvenirs  douloureux,  je  ne  me  bome- 
rais  pas  i  dire  que,  dans  les  causes  criminelles,  une  situation  alten- 
drissante,  habilement  amende  par  un  6loquent  defenseur,  n'a  jamais 
manqu6  de  T^monvoir  profond6ment:  je  dirais  en  quelles  circon- 
stances  j'ai  vu  d'abondantes  larmes  inonder  son  visage,  pendant  que 
certains  orateurs  poss6dant  Part  d'exciter  les  plus  vives  et  les  plus 
douces  emotions  du  coeur,  faisaientd*heureux  efforts  pour  inspirerde 
nobles  et  tendres  sympathies  en  faveur  d'iut^ressans  p^res  de  famille 
assez  inforlun^s  pour  se  trouver  plac6s  sous  le  coup  d'accusations 
capitales.  Mais  je  dirai  que  je  Pai  vu  sanglolter,  suffoquer  m^me,  en 
prononcant  la  terrible  sentence  de  la  loi  &  des  accuses  convaincus? 
Oh !  celui  la,  pour  6tre  juge,  n'avait  pas  oubli6  quMl  6tait  homme;  et 
Pon  peut,  en  toute  suret6,  avancer  que  "  rien  de  ce  qui  affectait  I'hu- 
manitfe  ne  lui  6tait  Stranger!" — Et  que  I'on  ne  pense  pas  que  sa  vive 
sensibility  nuisit  it  la  fermet6  de  son  dme.  II  existe  sans  doute  ici  plus 
d'une  personne  ayant  observ6  comrae  moi  iquel  point  il  savait  allier 
Tune  a  I'autre;  et  concilier  ainsi  cenains^gards,  certaines  biens6ances 
avec  la  dignite  de  sa  place  et  le  sentiment  profond  de  ses  devoirs. 

A  une  6poque  memorable  oCi  nous  vimes,  au  milieu  de  la  paix,  la 
constitution  des  Etats  Unis,  notre  charte,  nos  lois  et  la  liberty  indi- 
viduelle  audacieusement  viol6es  par  un  chef  militaire,  soldat  de  la 
revolution;  ce  chef,  dont  la  renomm6e  s'6tait  autrefois,  et  s^est  depuis 
diversement  occup6e,  eut  a  comparaitre  devant  notre  coursup6rieure, 
en  vertu  dun  mandat  "d'habeas  corpus,"  lanc6  contre  lui;  afin  qu'il 
rendit  compte  des  motifs  qui  I'avaient  portd  k  faire  arreter,  et  qui 
Pautorisaient  i  d6ienir,  contre  leurs  volont^s,  des  citoyens  que  nos 
lois  prot6geaient.  II  y  comparut,  vetu  de  son  brillant  uniform,  ceint 
de  sa  redoutable  6p6e,  et  suivi  d'un  superl^e  cortege  d'aides-de-camp 
et  autres  officiers,  armfe  comme  lui,  dont  la  contenance  martiale  ne 
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laissait  aucnn  doiite  sur  leur  noble  dfevouement  aux  lois  de  leur 
pays,  peut-€lre;  mais  surtout  4  leur  illustre  g^nferal.  ' 

L'honorable  George  Mathews  6tait  sur  ie  si^e.  Ce  spectacle 
etrange,  dans  le  temple  de  la  justicement  lieu  de  le  surprendre,coiiime 
il  surprit  tons  les  vrais  amis  de  nos  institutions;  mais  certes  it  fut  loin 
d'en  it  re  febranl6. 

En  reponse  an  mandat  de  la  Cour,  un  discours  aussi  j6suitique  que 
prompeux,  oxX  les  titres  de  "  G6n6ral  et  commandant  en  chef  de  cette 
division  militaire"  fetaient  fr^quemment  r6p6tfes,  avec  une  complai- 
sante  emphSse,  fut  prononce  du  ton  le  plus  solennel.  Ce  discours  se 
terminaii  par  un  insolent  aveu  que  les  d6tenus  avaient  fetfe  arrfetfes  par 
les  seulsordresdu  g6n6ral,qui  se  chargeait  de  toutes  les  consequences 
de  leur  detention.  II  fut  6coute  avec  ce  calme,  cette  impassibilit6  qui 
caract6risenl  de  v6ritables  juges,  mais,  d^  que  le  dernier  mot  fut 
arlicul6,  la  cour  declara,  comme  Pauditoire  s'y  attendait,  qu^il  6tait 
insnffisant  pour  satisfaire  i  la  loi  qui  ne  pouvait  reconnaitre  4  un  g6nfe- 
ral  le  pouvoir  de  faire  arreler  des  citoy^ns. 

Ce  n'6tait  pas  li  Teffet  que  a'6tait  promis  I'auteur  d'un  discours 
pr6par6  avec  tant  de  soins  et  d6bit^  avec  tant  de  confiance  et  d'arro- 
gance.  Comment  supposer,  an  fait,  que,  dans  une  petite  ville,  na- 
gueres  soumise  au  sceptre  d'un  roi  absolu,  situ6e  4  cinq  cents  lieues 
du  si^ge  du  gouvemement  g6n6ral,  sans  moyens  de  protection  imme- 
diate, il  pQt  se  trouv^r  un  tribunal  assez  fidele  4  ses  devoirs,  assez  ami 
de  la  libert6,  poss6dant  assez  d'^nergie  pour  s'opposer  i,  ce  qu'uu 
G6neral,  d6positaire  de  toute  la  force  arm6e,  s'felevSt  au  dessus  des 
lois?  Un  redoublement  d'audace  devint  n6cessaire,  de  nouveaux 
efforts  indispensable,  pour  couronner  I'ocuvrede  I'oppression.  On  le 
sentit  aussitot,car,  en  cela,  il  n'est  jamais  end6faut  ^instinct  militaire 
qui  lutte  contre  I'ordre  civil!— et  soudain  les  voGles  du  temple  de  la 
justice  reteniirent  d'une  insultante  diatribe,  non  pas  contre  les  juges 
directement,  mais  contre  I'avocat  qui  avail  osfe  solliciter  le  mandat 
protecteur.  Les  invectives,  la  jactance,  les  calomnies,  la  menace  y 
furent  tour-i-tour  employees;  et,  afin  de  mieux  assurer  le  triomphe 
de  F6pfeesur  la  toge,ond6clara,d-un  ton  plus  61eve,  qu'accompagnait 
un  regard  dtincellant  de  colere,  qu'on  traiterait  Pavocat  des  detenus, 
et,  quiconqne  oserait  le  soutenir,  "  sans  avoir  6gard  4  la  place  ou  au 
rang  occup6  dans  le  pays''  comme  complices  des  trailresque  le  salut 
de  la  patrie  avait,  dit-on,  command^  de  priver  de  la  libertfe. 

0  vous,  confreres  qui  m'6coutez,  et  qui  croyez,  peut-fitre,  vous 
faire  une  juste  idfee  des  sensations  que  fit  ^prouver,  4  tons  les  spec- 
tateurs,  la  scene  que  je  viens  d'esquisser,  songez  que  c'6tait  la  premiere 
fois  que,  dans  une  contr^e  r^gie  par  la  constitution  des  Etats-Unis,on 
voyait  commettre  un  aussi  scandaleux  outrage  ii  la  majesty  des  lois. 
Depuis  lors,  on  nous  a  malheureusement  accoutum^s  i  d'aussi  fla- 
grantes  violations  de  nos  franchises  et  denotre  pacte-social;  violations 
auxquelles  le  peuple  a  paru  applaudir,  comme  s'il  eflt  voulu  avouer 
qu'il  ne  se  sentait  pas  la  force  de  conserver  et  de  transmettre  intact  i 
sa  post^rite,  le  noble  h6ritage  qu'il  avait  re^^u  des  immortels  foiidateurs 
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de  I'indfependance  Amfericaine!  Cetteaffligeantev6rit6mefaitcraindre 
qu'euss6-je  la  male  et  vigoureuse  Eloquence  d'un  Demosthfene,  je  ue 
saurais  parvenir  i  vous  soulever  d'indignation  comme  Petaient  les 
bons  citoyens  qui  assistaient  ^  cette  sct^ne  odieuse,  et  comme  il  serait 
h  d^sirer  que  le  fUt  tout  sincere  ami  de  la  liberty,  au  seul  r6cit  de  ces 
usurpations  de  pouvoirs,  de  ces  actes  insolens  de  Tyrannie. 

Pour  moi,  qui  avais  fui,  depuis  cinq  ans,  le  d6spotisme  naissant  du 
plus  grand  capitaine  des  tems  modernes,  je  craignais,  je  tremblais  i 
l'id6e  que  la  libert6,  raon  idole,  ne  flit,  sur  le  sol  de  ma  patrie  adoptive, 
qu'un  mot  aussi  vide  de  sens  que  sur  celui  des  trois  quarts  de  la  vieille 
Europe  soumis  aux  hommes  du  droit  divin. 

C*6tait  Edouard  Livingston  que  le  g6n6ral  attaquait  avec  tant  de 
Xkmknik^  dans  le  sanctuarie  de  la  justice;  Et  ce  fut  14  que  cet  illustre 
avocat  ddploya  dans  toule  sa  vigueur,  comme  dans  toute  sa  richesse, 
son  m&le  et  brillant  talent  oratoire. 

L'accusateur,  content  des  coups  qu'il  avait  port6s,  levait  fierement 
sa  t^te  superbe,  lorsqu'  Kdouard  Livingston,  au'il  croyait  terrass6,  et 
que  la  Cour  s*apprStait  4  couvrir  de  Pfegide  des  lois— se  leva  i  son 
tour,  avec  cette  aimable  simplicit6  qui  plaisant  tant  dans  toutes  ses 
manidres;  et,  apr^  avoir  modestement  remercife  les  juges  de  la  part 
qu'ils  semblaient  prendre  4  sa  situation,  improvisa  un  de  ces  discours, 
dignes  du  consul  Romain  confondant  Catilina,  qui  saisissent,6meuvent, 
felectrisent,  subjuguent,  transportent,  foudroyent,  et  laissent  i  peine  la 
facult6  de  s'appercevoir  que  ce  n'est  qu'un  homme  qui  parle  et  non 
pas  un  Dieu  qui  tonne. 

Qui  6tait  grand  alors?  Oh!  ce  n'6tait  surement  point  le  "gfeneral 
commandement  de  la  division  militaire;"  ce  n'6tait  pas  le  bel  6tat 
major  de  sa  suite.  Le  r^gne  de  le  justice  recommengait  Les 
hommes  rentraient  4  leur  place,  et  la  terreur,au  moyen  de  laquelle  ils 
avaient  cru  se  grandir  et  se  rendre  redoutables,  s^lvanouissait  En 
respirant  plus  librement,  les  bons  citoyens  avaient  la  patriotique  satis- 
faction de  les  voir  r6duits  4  la  seule  dimension  que  la  nature  et  nos 
institutions  leur  avaient  donn6e. 

Vous  concevez,  je  pense,  Messieurs,  que  Von  songeait  bien  sferieuse- 
ment  4  une  prompte  retraite  sans  m6me  regarder  derri^re  soi,  lorsque, 
tout  4  coup,  et  d'une  voix  ferme,  la  Cour  prononga  qu^avant  de  se 
retircr,  il  fallait  satisfaire  4  son  mandat  en  produisant  les  personnes 
arret6es. 

La  difficult^  6tait  grande;  mais  non  pas  invincible.  On  se  tira  de 
ce  mauvais  pas  en  affirmant  et  faisant  affirmer  que  les  detenus  avaient 
kxk  embarqufe  pour  le  Nord,  et  que  d6ji,  les  bStimens  qui  devaient 
les  y  transporter  etaient  hors  du  fleuve  et  de  nos  limites. 

Dieusaitceqdil  yavaitde  vrai  danscesaffirmations;  mais  les  victimes 
de  Tarbritraire  ne  furent  pas  remises  en  libert6. — Ce  grand  et  noble  but 
ne  put  pas  fttre  atteint,  mais  les  inculpations,  les  menaces  qui  avaient 
provoqu6  la  belle  et  foudroyante  improvisation  d'Edouard  Livingston, 
resterent  sans  effet;  et  de  ce  moment  les  arrestations  militaires  cess^- 
rent,  Tempire  des  lois  se  r6iablit  et  les  vieilles  fortifications  que  Von 
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relevait  a  grands  frais,  pour  rfesister  i  rarm6e  de  traitres  et  de  bandits 
qu'on  nous  assurait  etre  en  marche  pour  en  vahir  notre  Territoire,  faire 
main-basse  sur  les  riches  m6taux  de  nos  Banques,  et  6riger  notre  cit6 
en  capitale  d'un  empire  nouveau,  furent  bientdt  abandonn6s;  car  au 
grand  6tonnement  des  bons  patriotes,  qui  sont  toujours  pr6ts  a  ap- 
plaudir  aux  coups  d'etat;  quand  les  apprentis  despotes  les  font  au 
nom  du  "  Salut  public/'  cette  prodigieuse  arm^edont  on  avait  affray6 
plus  d'un  brave  (notre  gouvemeur  le  premier)  ne  parut  jamais  nulle 
part. 

Si,  comme  on  ne  saurait  le  nier,  Porateur  dont  je  viens  de  parler  se 
couvrit  en  cette  occasion  d'une  veritable  gloire,  I'honorable  George 
Mathews  s'y  fit  admirer  et  justement  estimer  par  son  impassibility, 
8a  fermet6,  et  sa  fid6]it6  ^  la  constitution  et  i  nos  lois.  Dieu  veuille  que 
nous  ayous  toujours  de  tels  d6fenseurs  de  nos  droits  et  de  tels  juges. 
Avec  eux,  dans  les  temps  de  crises,  les  institutions  faites  pour  pro- 
t6ger  la  liberty  individuelle  sont  quelque  chose;  sans  eux  elles  ne  sont 
que  de  simples  theories,  que  I'ambition  audacieuse  pent  impun^ment 
fouler  au  pied. 

Jusq6ici,  Messieurs,  sQr  que  je  suis  de  n'avoir  rien  fait  passer  sous 
vos  yeux,  rien  rappel6  i  vos  souvenirs  qui  ne  soit  conforme  k  la  v6rit6, 
je  ne  saurais  penser  qu'il  puisse  s'6le  ver  une  seule  voix  pour  nier  que, 
dans  la  personne  de  George  Mathews,  nous  avions  vraiment  un  exceU 
lent  juge.  Mais  s'il  restait  quelque  chose  ^  d6sirer,  avant  de  prononcer 
irr6vocablement  cette  opinion,  je  dirais:  lisez  les  nombreuses  sentences 
qu'il  a  rendues,  p6n6trez  vous  des  difficult^s  qui  accompagnent,  en 
tout  pays,  la  sublime  tSche  de  I'homme  int^re  charg6  de  rendre  les 
oracles  de  la  justice;  et  consid^rez,  de  bonne  foi  et  sans  prejug6s  de 
nations  ou  de  cotteries,  combien  6taient  grandes  et  multipli6es  celles 
qui  se  pr6sentaient  incessamment  ^  nos  tribunaux,  tant  en  raison  des 
hommes  qu'ils  avaient  ^  juger  qu'en  raison  des  lois  qu'ils  avaient  k 
appliquer. 

Vous  le  savez,  Messieurs;  il  ne  suffit  point  d'lme  raison  sflre,  d'un 
jugcment  sain,  et  d'un  grand  fond  de  probity  pour  bien  remplir  les  de- 
voirs de  juge :  II  faut  encore  r6unir  k  ces  dons  indispensables,  la  connais- 
sance  la  plus  parfaite,  non  seulement  des  hommes  et  des  lois  en 
g6n6ral;  mais  des  hommes  que  Ton  a  pour  justiciables,  et  des  lois 
dont  on  est  charg6  d'interprSter  et  d'appliquer  les  dispositions. 

Or  cette  connaissance  si  nfeessaire,  comment  l'acqu6rir?  Les  hom- 
mes! quel  est  celui  qui  osera  se  flatter  de  les  bien  connaitre?  quoiqu'en 
ait  dit  I  orateur  Remain,  il  serait  bien  diflBcile  de  comprendre  ce  qu'ils 
sont  dans  une  d6finition  qui  convint  i  toute  I'espece  et  ^  chaque 
individu. 

Depuis  I'homme  simple  et  paisible  qui  suit  de  bonne  foi,  sans  s'in- 
qui6ter  de  les  analyser,  les  prSceptes  dc  vertus  et  d'honneur  qu'il  a 
regus  de  ses  honnfites  parens,  jusqu' 4  I'homme  turbulent  pour  qui 
tout  frein  social  ou  religieux  est  insupportable.  Depuis  le  citoyen 
6clair6  que  l'6lude  et  la  meditation  ont  p6n6tr6  convaincu  que  la 
sagesse,  la  probity,  I'honneur,  I'amour  du  prochain  et  de  la  patrie  ne 


686  •Appendix. 

sont  pas  de  simples  termesde  coDvention;  qui,  honn^te  hommeet 
bon  citoyen;  les  recommande  constamment,  comme  seuls  capables  de 
conduire  les  hommes  et  les  soci6t6s  au  bonheur;  jusqu'  i  I'enemi  de 
Pordre  social  et  dii  genre  huniain  qui  afFecle  de  penser  et  essaye  de 
persuader  qu'il  n'y  a  ni  bien  ni  mal  moral  sur  la  terre.  Depuis  le 
m6prisable  sycophant  qui  ne  rougit  point  de  se  faire  Padmirateur  et 
le  chantre  des  exces  et  des  vices  les  plus  scandaleux  de  Thomme  riche 
ou  puissant  aux  depensdnquel  il  vit;  jusqu'  i  I'ambilieux  demagogue 
qui  vise  i  tout  niveler,  afin  de  n'avoir  personne  au  dessus  de  lui,  par 
la  fortune  ou  le  m6rite,  et  de  se  faire  I'idole  des  masses  que  ses 
theories  dfeorganisatrices  ont  s6duites  et  6garees.  Depuis  I'homme 
simple  qui  se  laisse  aller  4  T^sperance  chimferique  et  rumeuse  de  voir 
metamorphoser  en  quadruples  la  piastre  fruit  de  son  honnSte  labeur 
et  de  ses  sages  Economies,  par  le  seul  eflfet  d'une  ench^re  d  una  vente 
publique  pompeuseraent  amioncie;  jusqu'a  l^artificieux  speculafeur 
qui,  avec  le  secours  d'un  habile  ingdnieur,  transforme  sur  le  papier, 
les  champs  incultes,  les  bois  imp6n6trables,  les  marais  profonds,  les 
prairies  tremblantes, — en  rians  villages,  en  villesraanufacturidres,  ea 
citfes  majestueuses,  que  des  centaines  de  milliers  d'hommes,  vont  se 
hater  de  venir,  Dieu  sait  de  quelle  partie  du  monde!  vivifier  par  leur 
presence  et  enrichir  par  leur  Industrie;  on  voit  partout,  ici  comme 
ailleurs,  des  vari6t6s  sans  nombre. 

Si,  lorsqu*on  porte  ses  regards  sur  les  innombrables  travaux  de 
rhomme;  lorsqu'on  examine  Padmirable  diversity  des  produitsde  son 
Industrie,  les  merveilles  des  arts  qu'il  a  inrentfes,  les  progrte  qu*il  a 
faits  et  ne  cesse  de  faire  dans  les  sciences;  si,  meme,  lorsqu'on  se  borne 
i  le  consid6rer  comme  le  crfeateur  et  I'unique  possesseur  de  I'ecriture: 

**  cet  art  ing^nieaz 

De  piefidro  la  parole  et  de  parler  aux  yeux;** 

I'on  ne  peut  qu'fitre  fmpp6  de  son  immense  supferioritfe  snr  tons  les 
autres  etres  organises  de  la  Creation: 

Si,  en  voyant  Thomme  traverser  les  mers  sans  fonds,  sur  le  fragile 
vaisseau  que  ses  d^biles  mains  ont  construit,  conqu^rir  des  mondes 
que  son  g6nie  actif  a  devin6s,que  son  courage  intr6pide  a  d6couverts; 
Li  oii  nagudres  tout  n'6tait  que  d6serts  et  vastes  solitudes,  fonder 
comme  par  enchantement  des  Colonies,  des  Ekats,de$  Empires,  popu- 
leux,  riches  et  pnissans;  si,  en  le  voyant  calculer  la  marche  des  asires, 
mesurer  le  ciel,  "  lui  arracher  ses  foudres,"  produire  le  terrible  fracas 
et  les  6pouvantables  effets  de  son  tonnerre;  et,  au  moyen  d^an  peu 
d'eauqu'un  peu  de  feu  convertit  en  vapeurs,  fiTanchir  les  distances 
avec  la  rapidit6  de  I'aigle,  sur  des  chars  o^  sont  entassfs  les  phis 
lourds  fardeaux;  et  faire  ainsi  disparattre  ces  distances  au  point  de 
sembler  avoir  usurp6  la  prerogative  toute  divine  de  se  tronver  en 
plusieurs  lieox  i  la  fois ;  si  en  contemplant  tant  de  prodiges,  Hon  est 
justament  fier  d'appartenir  il  I'esp^  et  tente  de  se  croire  le  roi  dc  la 
terre. 


^ppendixi  687 

Wim  autre  c&tfe,  quand  on  r6fl6chit  i  la  folie,  k  I'extrajragance, 
anx  vices,  k  I'injusticeJ  4  I'^goTsme,  a  Pinhnmanit^)  a  la  cruaut6  des 
actes  des  individus  et  m^me  des  soci6t6s;  qiiand  on  pense  aux  d6sor- 
dresy  aux  maux,  aux  calamity  qa*enfante)it  Porgeuil,  la  bassesse,  la 
ertdulit^,  rhypocrisie,  la  cupiditi,  la  corruption,  la  v6nalit6  de  plu* 
sieurs;  la  depravation,  I'arrogance,  I'ambition,  la  soif  ardcnte  du 
pouvoir,  I'intrigue,  la  mauvaise  foi,  la  duplicity  des  autres ;  En  v6rit6) 
m  haute  la  sublime  ide6  que  I'on  avait  eu  tant  de  plaisir  ^  se  faire 
de  la  superiority  de  I'esp^,  s'affaiblit  singuli^rement,  et  ce  n'est  pas 
tonjours  sans  raison  que  le  sage  passe  de  I'admiration  au  d^goQt  et  ik 
la  misanthropic. 

PartoutjCt  plus  particulidrcment,  peut-6tre,  dans  les  pays  parvenus 
i,  une  grande  civilisation  et  ^  un  tr^s  haut  d6gr6  de  prosp6rit6,  on  voit 
ks  hommes  courir  avec  ardeur  vers  un  double  but  que,  par  des  che- 
roins  divers,  plus  ou  moins  tortueux,  ils  brQIent  tons  d'atteindre.  Ce 
but,  quel  est-il  ?  Le  pouvoir  et  la  richesse.  Pour  s'y  rendre,  ils  se 
poussent,se  pressent,se  heurtent,se  froissent  tout  en  faisant  entendre 
tr^  hant,  les  mots  patriotisme,  d6sint6ressement,  vertu,  probit6;  tout 
en  d^clamant  contre  les  d4sordres  du  temps,  la  rapacit6  des  gens  ea 
place,  I'apathie  du  peuple,  et  tout  les  genres  de  corruption  qui  nais- 
fieut  selou  eux  de  la  possession  des  tr^sorset  de  I'exercice  de  l'autori(6« 

Chez  nous,  Messieurs  et  confreres,  quels  6taient  les  hommes  que 
I'bonorable  George  Mathews  avait  il  juger  ? 

A  son  arrived,  la  I^uisiane  avait  encore  une  population  blanche  k 
pen  pr&  homogene.  Les  agens  de  Charles  3  et  de  Charles  4,  s'y 
4taient,  depuis  d'assez  nombreuses  aim6es,  conduits  assez  sagement 
pour  faire  oublier  ou  pardonner  les  actes  d'inutile  cruaut6  paries- 

Joels  O'Reilly,  d'ex6crable  m^moire,  avait  pour  signaler  la  puissance 
e  son  maltre  sur  les  rives  du  Mississippi,  immoI6  de  nobles  et  g6n6- 
reux  colons,  pour  les  punir  de  leur  attachement,  h^las,  bien  naturel! 
i  la  France  lenr  mdre  qui  les  avait  pourtant  abandonn^s.  Les 
Espagnols  s^^taient,  en  quelque  sorte,  fondus  avec  les  cr6oles ;  ils  en 
flvaient  adopt6  les  usages  et  les  moBurs.  Ceux-ci  avaient  conserv6^ 
avec  la  langue  de  leurs  pires,  leur  esprit  rif  en  enjou6,  leur  caract^re 
mobile,  mais  confiant  et  doux,  Hant  et  communicatif,  leur  obligeance 
natnrelle  et  leurs  vertns  hospital i^res.  lis  ne  formatent  encore  en 
1805  qu'une  seute  et  m^me  famille,  chez  laquelle  P6tranger  trouvait 
tonjours  un  accueil  si  cordial,  qu'il  pouvait  i  peine  se  persuader  que 
M  bonne  6toile  ne  I'avait  pas  amen^  au  milieu  de  bons  et  tendres 
frSres,,  heureux  de  le  revoir  apr^  une  trop  longue  absence. 

Mais  bientdt,  cette  Louisiane  si  cruellement  d^nigr^  par  des 
hommes  qui  doivent  presque  toute  leur  illustration  i  la  valeur  et  au 
patriotisme  de  ses  enfans;  cette  Louisiane  si  prompte  4  oublier  Pinjure 
pour  ne  8e  rappeller  que  des  services  rendus;  cette  Louisiane  qui,  plus 
d'uiie  fois,  s'est  ggn6reusement  veng6e  d'nn  outrage  par  de  nobles 
bienfaits,  vit  chaque  ann6e,  chaque  mois,  chaque  jour,  sa  population 
6'accroltre  d*hommes  de  toutes  les  origines,  de  toutes  les  croyances, 
de  toutes  les  professions^  accourus  de  toutes  les  regions  civilis6es  de 
Vol.  L— 89 
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la  terre;  les  uns  fuyant  le  foyer  de  leurs  pires,pour  se  soastraire  am 
persteutions  de  leurs  enneniis  polifiques;  les  aatres  proscrits,  exitts 

!)ar  les  rfevolutions;  ceiix-ci  pour  exercer  un  art  peu  etioouragfe  dans 
eurs  pays;  ceux-1^  pour  partager  avec  les  anciens  habitans,  les 
chances  de  fortiuife  qu  offraient  nn  sol  riche  encore  vierge.  et  an  com- 
merce qui  ne  pouvait  que  grandir  sous  le  gouvernement  le  plus  libre 
du  monde:  tousde  langues,  d'6ducation,  de  nooBurs,  de  pr6jug§8,de 
principes  difPdrens;  n^ayant  entr^eux  aucun  liencoromnn;  etquela 
poursuite  d'int^rfets  parliculiers  dcvait  pour  long  tenis  empdcher  ^ 
se  fondre  ensemble. 

Voili  les  hommesque  George  Mathews  avait  i  juger:  pensezvous 
quMl  lui  fi\t  possible  de  les  bien  coniiaitre  ? 

Et  les  lois  institutes  pour  mod6rer  toqs  les  exc^,  reprimer  tons  let 
desordres,  protfeger.  tons  les  droits,  rendre  i  tous  la  justice,  qu'6taicirt- 
elles  et  que  sont-elles  maintenant  chez  nous?  II  serait  difficile  de  din 
avec  v6rit6  qu'elles  sont  tout  ce  qu'une  raison  6clair6e  pourrait  dfeirer 
qu'elles  fussent:  Non  pas  que,  depuis  trente  deux  ans,  nous  ayons 
cess6  d'en  faire  chaque  annee  un  nouveau  volume;  mais  bien  parce 
qu'^  force  d'amender  pour  perfectionner,  de  modifier  pour  rendre  phs 
juste,  d'innover  pour  rfepondre  i  de  nouveaux  besoins,d'abroger  poor 
rendre  plus  simple,  nous  sommes  parvenus  i  rendre  obscur  ce  qui 
6tait  dair,  insuffisant  ce  qui  4tait  complet,  embarrassant  ce  qui  6tait 
facile,  in  intelligible  ce  que  tout  le  monde  coroprenait;  et  ^nousap- 
pauvrir  au  point  d'etre  dans  la  necessity  d'emprunter  chez  les  antres 
cc  qu'autrefois  on  empruntait  chez  nous. 

D^  1805,  les  lois  Espagtioles  et  Ronoaines,  6crites  dans  des  langties 
peu  famiiieres,  il  est  vrai,  ^  plusieurs  fonctionnaires  publics,  commea 
la  majeure  partie  des  anciens  et  nouveaux  habitans,  port^rent  cm- 
brage  ^  des  personnes,  dout  la  raison  obscurcie  par  des  pr6juges  nt- 
tionaux,  repoussait  I'id6e  tr^  simple  cependant,  que  des  lois  recueiHies 
et  mises  en  ordre,  depuis  de  nombreaux  sidles,  pussent  au  19*sidcl6 
convenir  4  Padministration  de  la  justice  civile,  chez  nn  peuple  libre. 

De  \ii  plusieurs  tentatives,  afin  de  se  d^aire  de  ces  lois,  et  poury 
substituer  un  droit  contumier,  Anglo-Saxon-Normand,  connn  soiisle 
nom  de  Lioi  Commune.  Droit  tr^  respectable,  sans  doute;  mais  soos 
I'empire  duquel  la  justice  est  souvent  teHement  entravfe  dans  aa 
marche,  que  les  pauvres  piaideurs  sont  obliges  de  reoourir  4  d'aotrei 
tribunaux  que  cenx  de  la  loi ;  c'est4-dire,  ^des  Cours  d'Ek}uit6  oni, 
sans  qu'on  s*en  doute,  peut-^tre,  on  qu^on  veuiile  I'avoner,  ne  font 
autre  chose  que  suivre  et  appliquer  les  r^les  6temelles  de  la  jostioe 
naturelle  qu'elles  prennent  dans  le  droit  Romain. 

La  premiere  des  ces  tentatives  fut  faite  lorsque  ^honorable  John 
B.  Prevost  occupait  seul  le  siege  de  notre  Cour  Sup^rieare.  EMouari 
Livingston,  James  Brown,  Louis  Moreau-Lislet,  Pierre  Derbigny,tin 
cinqui^me  memhre  de  Barreau  que  je  dois  m'abstenir  de  nommer,8e 
r6unirent  pour  sV  opposer. 

La  phalange  de  leurs  antagonistes,  Elcossais,  Anglais,  TrIandaiseC 
antres,  se  pr&seotait  assise  sur  la  loi  organique  de  la  Coqr^  qm  portait 
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qa'elle  anrait  jurisdiction  de  loi  commune,  C'itj^it  siir  cettc  base 
unique  qu'ils6levaient  l^ouvrage  formidable  du  haut  duquel  I'artillerie 
de  leur  Eloquence  allait  foudroyer  Tantique  Edifice  de  la  legislation 
civile  du  pays. 

Leur  attaque  fut  vive;  ils  firent  les  plus  hferoiques  efforts  pour 
s'assurer  do  la  victoire!  Mais  Livingston  parla,  i  sa  voix  le  mena9ant 
et  foudroyant  ouvrage  des  nouveau^  Titans,  croula  5Jur  sla  base;  et 
Toracle  qui  sortit  aussit5t  de  la  bouche  de  I'houorable  John  B.  Provost 
en  balaya  les  d^combres  16g6res  et  les  dispersa. 

Etourdis,  stup^faits  de  leur  si  prompte  d^faite,  ces  fiers  assailans, 
qui  voyaient,  non  sans  regrStSj  pout-6tre,  une  in6puisable  mine  de 
riches  procts  leur  ^happer,  ne  concevaient  pas  qu^on  eflt  pfl  dfemolir 
si  complettement  et  si  vite,  ce  que  leur  g6nie  u'avait  bfiti  qu'avec 
autant  de  peine  que  d'art  Ne  nous  en  6tonnons  pas:  ils  n'avaient 
pas  compris  (et  c'6tait  peut-6tre  autant  la  iaute  de  la  nature  que  de 
leurs  etudes  imparfaites)  que  les  termes  sacramentels  de  la  loi  dont 
ils  s'appuyaient^  pouvaient  bien  signifier  que  la  Cour  Sup6ri6ure 
u'ezercerait  pas  la  jurisdiction  des  Cours  d'6quit6,  mais  n'introdui- 
saient  nullement  dans  le  Territoire  d'Orleans,  leur  loi  commune 
d'Angleterre.  Jugez,  Messieurs,  de  I'eJic^  de  leur  aveuglement:  la 
mSme  loi  sur  laquelle  ils  se  fondaient,  organisait  aussi  le  pouvoir 
16gislatif,  et  contenait  cette  disposition  precise  que  ^  toutes  les  lois  qui 
6taient  eq  force  dans  le  pays,continueraient  d^y  6tre  observ^es  jusqu'& 
ce  qu'ellesfussent  modifi66s,chang6es  ou  abrogeesj)ar  la  Legislature!'^ 

La  seconde  tentative  se  fit  apr^  que  John  B.  Prevost  e(lt  donni  sa 
demission,  que  le  Juge  Sprigg  nous  eQt  quitte  et  lorsque  I'honorable 
George  Mathews  siegeait  seul,  en  vertu  de  la  loi  qui  le  voulait  ainsi, 
Bite  n'aurait  peut-£tre  pas  eu  lieu  si  la  decision  rendue  lors  de  la 
premiere^  avait  ete  transcrite  sur  les  minutes  de  la  Cour.  Cette 
omission  qui  surprit,  fut  la  seule  cause,  j'imagine,  du  nouveau  courage 
que  les  ennemis  de  nos  lois  d'eploy&rent  dans  cette  secotide  attaque, 
attaque  dont  le  resultat  fut  le  mSme  qu'auparavant,  c'est^i-dire  tout 
aussi  pen  glorieux  et  pas  plus  profitable  pour  ses  vaillaos  auteurs. 

Vous  concevez  sans  doute,  Messieurs,  I'imminence  du  peril  dans 
lequel  se  trouvaient,  k  Tune  corame  a  I'autre  epoque,  nop  seulement 
les  lois  dviles  du  pays^  mais  encore  les  fortunes  de  ses  anciens 
babitans.^ 

Que  seraient-elles  devenues  ces  fortunes,  si  I'on  etait  parvenu  & 
operer  la  revolution  dont  ces  deux  tentatives  impies  les  mena9aient? 
Quel  Louisianais  aurait  ose  se  raouvoir  sans  avoir  it  ses  c5tes  un 
16giste  verse  dans  la  connaissance  de  ces  lois  etratigires,  eievees 
brusquement  sur  les  mines  de  celles  de  son  pays?  qui  aurait  su  com- 
ment traiter  valablement  avec  son  voisin,  comment  disposer  ou 
recevoir,  sans  inqtiidtude,  par  donation  ou  testament?  qui  aurait 
connu  le  degre  de  puissance  qui  lui  appartenait  sur  sa  femme,  ses 
enfans,  ses  esclaves?  quelle  femmo  aurait  pu  avoir  une  idee  de  ses 
droits  ou  de  la  nature  et  de  I'etendue  de  ses  devoirs,  comme  epouse 
pommem^? 
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CoBYonons  qu'elle  eOt  £t6  biea  deplorable  la  sif nation  de  cette 
nouvelle  et  belle  partie  de  Pnnion,  si  I'hoQorable  John  B.  Prevost 
d'abord,  puis  I'honorable  Greorge  Mathews  n'avaient  616  doit^s  que 
de  vues  aussi  courtes,  pour  ne  pas  dire  anssi  subversives  de  toate 
justice,  que  pouvaiant  I'^tre  celles  des  audacieux  qui,  pr^snmant  plus 
de  leurs  forces  que  de  leur  bon  droit,  avaient  eu  la  XkmknXk  de  porter 
leurs  mains  sacrilege  sur  ce  que  t^ut  abrs  leur  coxDmandait  de 
regarder  comme  Parcbe  sainte. 

Avouons  que  les  d6ci«ions  de  ces  deux  juges  consciencieux,  dans 
ces  circonstauces  critiques,  furent,  en  v6rit6,  le  sakrt  de  ce*  peuple  de 
la  Louisiane,  si  hospitaller,  si  confiant,  si  eminemment  ami  de  I'ordre, 
si  profond6ment  p6n6tr6d'un  respect  religieuxfwor  les  droits  d'autnii! 

En  1808,  la  legislature,  dans  la  vue  de  satisfaire  aux  exigences 
qui  lui  parnrent  les  plus  raisonnables,  d6cr4ta  la  formation  d'oa 
digeste,  en  laugiies  Francaise  et  Anglaise,  des  lois  civiles  du  pays. 

Get  important  travail  lut  fait 

Mais  il  est  possible  que,  lorsqu'il  parut,  on  atC  eu  plus  d'une  raisoQ 
de  regretter  qu'on  n^eOt  pas  fait  ici  ce  qu'ont  fait  les  Angiais  dans 
I'lle  de  la  Trini^t6,  qi^,  torsqu'elle  passa  sous  le  Trictent  Britanniqne, 
se  trouvait  precis6tnent  dans  la  mSme  situation  que  la  Louisiane, 
lorsqu'elle  vit  la  glorieuse  banni^e  ^toiiee  arbor^e  sur  son  sol 

lA^  par  ordre  du  gouvernement,  les  lois  Espagnoies  furent  re« 
cueillies  et  traduites  en  Anglais.  Ici,  rieu  ne  s'opposait  k  ce  qn'elles 
le  fusseni  dans  les  deux  langues  que  noti»  parlons. 

Ce  parti,  qui  n'aurait  pas  kik  fort  dispendieux,  aurait  an  moins  pa 
avoir,  ainsi  que  le  disait  I'honorable  George  Mathews,  I'avautage  de 
nous  mettre  en  6tat  de  ne  songer  ik  une  reforme  qu'apr^  nous  6tre 
bien  assures,  par  l'6tude,lA  meditation  eH  rexp6rt«Bce,  de  la  n6ces^ 
d'y  travailler  poui  concilier  tons  lea  intdr^s  et  tous  les  besoins, 
et  op6rer,  autant  que  possiUe,  et  sans  rooyens  violents,  une  fusion, 
88ms  doute  desirable,  des  nouveaux  venus  avec  les  anciens.  Ce  sage 
magistral  pensait  que  si  ce  parti  avait  6t6  adopts,  nous  aurkms  tous 
ed  plus  d^un  sujeC  de  nous  en  £elictter« 

Et  qu'on  ne  lui  fasse  pas  I'injustice  de  croire  qu'il  ne  s'exprimait 
de  la  sorte  que  par  conckacendance,  ou  par  I'effet  d'mie  admiration 
peu  6clair6e  du  droit  Remain  et  du  droit  E^agnoL  Si  ce  que  j'ai 
d6ji  eu  Phonneur  de  dire  du  mfrite  de  cette  legislation  et  de  r^tude 
qu'il  en  avait  fatte  pe  suffisait  pas  pour  justifi^  sa  pensfteyrieane 
serait  plus  aise  que  d'y  parvenir:  Et  les  personnes  dispos6es  k  &i 
douter,  seraient  probablement  fort  etonn^es  si  on  leur  apprenait  qiio 
plusieurs  des  grands  principes  qui  ont  4t6  consacres  par  nos  consti- 
tutions I'avaient  ^t^  par  le  droit  Romain  et  le  droit  Bspagnol^  quel- 
quea*  ceotaines  d'ann6es  avant  que  I'innnoftel  Colomb  ne  decouvrit 
notre  hemispbfece.  Qu'on  otivre  le  droit  Romain,  et  lecode  d'Alfonse 
le  Sage;  on  y  verra,  trac6e  en  termes  energiqnes,  eette  r^le,  soave-i 
raine  protectrioe  des  droits  acquis,  et  de  la  fragility  humaine  ^qu'an- 
cune  loi  ne  doit  avoir  d'effets  rfetroactifs."— On  verra  que  biea  des 
siteles  avant  qu'on  ne  songeSl  en  Angleterre,  au  writ  d^ habeas  corpus^ 
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ponr  prot^ger  la  liberty  individnelle,  les  Romains  avaient,  dans  uli 
Edit  dii  Prfitenr,  recueilli  dans  le  Digeste  de  Jiislinien,  leur  interdict, 
leur  writ,  «*  <fe  homine  libera  txhibtnthy  Que  falJait  ii  de  plus  pour 
recommander  ces  lois  au  respect  et  k  Tadmiration  d'nn  homme  anssi 
essentiellement  jiiste,au89i  profondenient  seD$6  qoe  I'honorable  George 
Mathews? 

Cet  excellent  citoyen,  ce  magistrat  innpartial,  pensait  anssi  que 
plnsienrs  dispositions  de  nos  anciennes  lois  Casttilannes,  celles  relatives 
aux  donations  et  testamens  surtout,  6taient  beaucoup  plus  couformes 
k  I'esprit  et  au  btit  de  nos  institutions  r6pnblicaines,  que  ne  le  sont 
cerraines  lois  ou  coutumes,  filles  de  la  f6odalit6,  qui  de  PAngleterre, 
o^  I'int6r€t  d'Une  puissante  digarchie  leur  conserve  tout  leur  empire, 
sont  venues  8'6tablir  sur  le  sol  Annericatn,  avec  le  puritanisime  nagudre 
encore  enncrmi^le  toute  liberte  de  conscience. 

Cette  opinion  paraitra  peut«6tre  fort  Strange,  mats  sa  justesse  est 
als^  k  d6montrer. 

Que  dans  nne  monarchic,  on  dans  une  r6publique  toute  aristocra- 
tique,  la  legislation  s'applique  constamment  k  donner  aux  parens  qui 
ont  amassi  des  richesses,  le  droit  de  favoriser  tel  on  tel  de  lenrs  enfans 
au  pr6judiee  des  antres,  afin  de  mettre  le  pr6f6r6  en  £tat  de  sontenir 
ce  qu'ils  appellent  I'illustration  de  tenr  nom,  ou  la  splendeur  de  leur 
maison;  c'est  une  consequence  toute  simple  de  la  nature  du  gou- 
vernement  qui  vise,  sans  cesse,  k  conoentrer  tout  ce  qui  donnc  de  la 
consideration  ou  de  Pinflnence,  de  la  puissance  ou  de  la  force,  chez' 
ceux  qui  entourent  les  d^potitaires  de  Tautorit^  supreme  ou  qui  se  la 
partagent. 

Mais,  bien  certakieiiient,  rien  n'est  plus  contiraire  i  I'esprit  et  an 
but  d 'institutions  politiques,  bashes  sur  ledogmede  la  souverainet6 
du  peuple;  rien  n'est  plus  k  rMonter  dans  une  r6publique  comme  la 
ndtre,  od  il  est  k  d^sirer  que  lous  les'  citojrens  aient  autant  qne  possi- 
ble, les  moyens  de  vivre  honnStement  et  dans  IMnd6pendance  les  uns 
des  autres. 

Or  I'ordre  des  successions  et  les  rtgles  de  letirs  partages,  (els  qu'ils 
etaient  6tablis  par  les  lois  g^nirales  de  la  vieUle  Espagne,  6taient  ixhs 
conformes  k  Pesprit,  et  ti^  favorables  au  but  d'un  gouvemement 
populaire. 

En  effet,  en  limitant  k  un  cinquidme  de  ses  biens,  la  portion  dont 
un  p^re  pouvait  librement  disposer  par  donatioti  ou  testament,  ces 
lois  avaient  Teffet  inevitable  de  diviser  et  subdiviser  continuellement 
les  grandes  fortunes,  et  de  faire  ainsi  une  plus  egale  distribution  des 
biens  entre  les  citoyens. 

11  ne  saurait  ^re  vrai  de  dire  que  la  feenhe  illimitee  de  tester  est 
compatible  avec  les  grands  principesdenos  institutions  republicaines. 
Elle  convient  tout  au  plus  k  Pegoiste  impudent  qui  ne  veut  de  la 
liberte  que  ponr  lui  seul,  et  qui  se  cabre  k  Pidee  que  les  lois  soient 
moins  faites  pour  favoriser  ses  injustes  predilections,  que  pour  pour- 
voir  au  bien  etre  de  sa  posterite. 

Que  les  lois  accordent  cette  iaculte  monstrueuse,  et  vous-verrez 
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peut-6tre  beaticoup  plut5t  qu'on  ne  sanrait  le  penser,  la  majepre 
partie  des  fortunes  eniassees,  par  I'orgeuil  descendant  an  tombeau, 
siir  des  tetes  rapaces  aussi  iraproductives  qu  avides  de  distinctions  et 
de  puissance. 

Que  les  lois  accordent  cette  facultfi  antilibferale,  et  vous-couirez  en 
peu  de  terns  le  risque  d'avoir  ^  la  tete  de  votre  pays,  une  dangereuse 
aristocratic,  la  plus  arrogante  et  la  plus  insupportable  de  toutes;  celle 
des  richesses.  Vous  aurez  avec  elle,  et  rampant  i  ses  pieds,  une 
^  classe  nombreuse  et  toujours  proissante  d'homoies  exposes  a  toutes 
les  tentatlons  de  ^indigence,  de  prol6taires  n6cessiteux,  toujours  prets 
i  se  vendre  aii  plus  offrant." 

Que  deviendra  alors  le  dogme  fontamental  de  la  souverainet6  du 
][)euple?  Malheur  aux  etats  libres  dont  la  legislation  imprudente, 
tend  i  concentrer  les  fortunes  an  lieu  de  les  diviser.  Le  pouvoir 
passe  souvent  du  c5t6  om  sont  les  tr^sors. 

La  facult6  illimit6e  de  disposer  par  testament,  est  aussi  tr^  nuisible 
i  la  prosp6rit6  des  pays  agricoles.  Ce  n*est  en  v6ritfe  que  lorsque  la 
terre  est  morcell^e  entre  un  grand  nombre  de  propri6taires  actifs  et 
laborieux,  qu'elle  produii  tout  ce  qu'elle  pent  produire. 

Si  Rome  r6publicaine  avait  eu  les  lois  d^  Alfonse  le  Sage,  en  matiere 
de  successions,  aurait-elle  jamais  entendu  parler  de  lois  agraires?  Son 
s^nat  aurait-il  aussi  souvent  port6  les  citoyeus  i  la  guerre  ext^rieure, 
si  cet  affreux  exp6dient  ne  lui  avait  p£^s  6t6  indispensable  afin  de 
preserver  le  corps  social  des  commotions  sanglantes  dont  le  mena- 
jaient  fr^quemment  les  provocations  au  partage  des  terres. 

Le  droit  de  propri6t6  ne  pent  pas  renfermer  celui  de  disposer  de  sa 
fortune  sans  restriction.    Etabli  et  prot^e  par  la  loi,  il  est  de  la  sa- 

f^esse  des  nations,  qu'il  soit  renferm^  quapt  ^  son  exercice^  dans  les 
imites  qui  Pavantage  g6n£ral  comm^mde  d'y  apporter. 

Le  pdre  qui  reclame  le  libre ,  exercice  de  ce  droit,  dans  toute  son 
£tendue,  oublie,  sans  doute,  deux  devoirs  $acr6s  qui  lui  sont  impost 
Pun  par  la  nature,  I'autre  par  la  soci4t6,  le  premier,  de  ch6rir  6gale- 
ment  tons  ses  enfans,  le  second,  de  ne  rien  faire  qui  tende  ^  ce  qu'au- 
cun  d'eux  devienne  i  charge  k  ses  concitovens. 

Et  qu'il  me  soit  permis  de  le  dire,  apres  Itionorable  George  Ma- 
thews; ce  n'est  ni  dans  un  pays  ni  dans  un  siecle  o&,  grSce  4ce  qtie 
nous  appelons  le  progr^,  les  unions  illicites  sembtent  ne  phis  devoir 
6tre  frapp6es  de  reprobation,  que  la  faculty  illimit6e  de  tester  pent 
6tre  autoris^e  par  les  lois;  k  moins  qu'on  ne  $oit  dispos6  4  voir,  av^ 
une  indifference  anti-3ociale,  les  isnfans  n^s  des  mariages  legitimes, 
d6pouill6s  pour  enrichir  les  autre8,les  fortunes  des  &miUes  passer  des 
mains  des  blaiics  au  pouvoir  des  gens  qui  pimvent  ttouver  leurs 
ayeux  entre  le  Cap  Verd  et  le  Cap  de  Bpnne,  Esp6ra,nce,  at  les  lar- 
tufes  apdtres  de  n^grophilisme  niveler,  par.  ce  moyen  puissant,  les 
classes  libres  et  affranchies;  puis  sceller  du  sang  dc^  unes  et  des  au* 
tres,  confondu  dans  une  vaste  h^catofube,  Tacte  infernal  d'abolition 
auquel  ils  travaillent  au  nom  du  ciel^  et  qui  l^ur  est  dict^^  peut-etre, 
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par  la  merisong^re  philanthropic  de  I'6tranger,  anssi  jaloux  qu'inqui^t 
de  nos  prosp6rit6s. 

D*an  antre  cftt6,  le  pfere  qui  regrette  de  ne  pas  avoh*  ici  la  plus  en- 
tidre  liberty  de  disposer  de  sa  fortune  par  testament^  ne  commet-il  pas 
une  erreur  en  pensant  que  ce  serait  pour  lui  une  garantie  de  l^affec- 
tion  ou  du  respect  de  ses  enfans?  Est-ce  4  dire  qu'un  jeune  Anglais 
se  distingue  plus  qu'un  jeune  Castillan  par  sa  pi6t6  filiale?  Plaig- 
nons  ie  pdre  qui  ne  pourrait  se  flatter  d'obtenir  I'amour  et  Tob^issance 
de  son  fits,  que  par  le  crainte  quMt  saurait  lui  imprimer  d*^tre  d6she« 
rit6.  II  ne  pent  pas  fore  vrai  que  l'61oquente  et  douce  yoix  de  la 
nature  ne  fasse  pins  vibrer  les  coeurs  de  ceux  qui  nous  doivent  le  jour, 
qui  ont  toujours  fet6  Pobjet  de  noire  plus  tendre  sollicitude:  II  n'est 
pas  possible  qu'un  miserable  int^r^t  p6cuniaire  ait  plus  d^empire  sur 
eux.  Ah!  pour  notre  propre  honneur,  sachons  imposer  silence  ii  une 
raison  qu'^garent  sans  doute  des  pr^jugSs  d'une  autre  6poque.  Ne 
proclamons  pas  faussement,  dans  la  seule  vue  d'obtenir  que,  dans  ces 
matidres  importantes  et  d^licates,  la  loi  soit,  sur  les  bords  du  Missis- 
sippiy  ce  qu'elie  est  sur  les  bords  de  la  Tamise,  que  le  pi6t6  filiale  ne 
peut  habiter  sous  nos  toTts  qu^autant  que  Pint^rSt  Vy  retiendra:  on 
pourrait  croire  que  la  tcndresse  paternelle  n'y  rfesida  jamais. 

D'ailleurs  la  loi  Espagnole,  en  limitant  la  portion  disponiblevoulait 
qu'un  pire  p&t  d^h6riter  son  fils  dans  plusieurs  cas.  Lors,  par  ex- 
ample, que  le  fils  osait  frapper  le  p^re,  I'offenser  de  paroles,  I'accuser 
de  crimes,  le  priver  de  sa  liberty,  le  diffammer;  dans  chacun  de  ces 
cas  et  dans  plusieurs  autres,  le  pdre  avait  le  pouvoir  incontestable  de 
le  punir  par  un  exh6r6dation. 

Ainsl  vous  voyer,  Messieurs,  que  la  l^gislateur  avait  bien  sagement 
concilia  les  obligations  du  p^re  isnvers  les  enfans,  avec  les  devoirs  des 
enfans  envers  le  p^re.  II  avait  fait  plus:  II  avail  instituela  puissance 
paternelle,  espdce  de  magistrature  supreme,  qui  6tait  la  plus  sdre 
sauvegarde  des  vertus  de  la  faniille. 

Cette  puissance  6tait  fort  6tendue,  11  est  vrai;  mais  le  pdre  n'en 
pouvait  pas  abuser.  Le  fils  pouvait  se  faire  6manciper  et  passer  de 
son  joug  devenu  trop  lourd,  sous  Tautorit^  protectrice  d'un  tuteur  plus 
sage  et  plus  humain. 

Mais  je  sens,  peut-fitre  un  pen  tard,  que  je  pousse  trop  loin  cette 
digression  qui  ne  peut  trouver  son  excuse  que  dans  le  reproche  incon* 
sid6r6,  trop  souvent  adres86  &  certains  jurisconsultes,de  rester  attaches 
aux  anciennes  lois  du  pays. 

Permettez  moi  nianmoins  de  faire  entr'elles  et  nos  lois  nouvelles, 
qnelques  rapprochemens  qui,  ce  me  semble,  ne  sont  pas  tr&  favora- 
bles  i  celles-ci. 

Sous  I'empire  des  lois  Espagnoles,  comme  sous  le  regime  de  nos 
Codes,  il  fetait  accordfe  un  appel  du  juge  inferieur  au  juge  suptrieur. 
Cet  appel  6tait  svspensif,  quand  il  6tait  form6  dans  un  certain  d61ai. 
lln*6tait  que  (/iuoltiii/,quau<l  il  6tait  fait  hors  de  ce  dfelaL  Snspensif^ 
il  laissait  les  choses  in  $ta4u  qttOy  jusqu'au  jugement  du  tribunal  su- 
preme.   DSvoluif/a  n'arrfitait  point  I'exteution  du  jugement    Cette 
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«x6cntion  avait  lieu;  mais  i  la  charge  par  le  ptaideur  qui  arait  tri- 
omphant6  de  fournir  bonne  caution  de  reroettre  les  cboses  au  meme 
•etat,  si,  sur  i'appe')  I®  jugement  6tait  cas^. 

Ainsi^quaud  les  bieus  d'un  d^feiideur  injustement  condamn6  en  pre- 
miere instance,  avaient  kik  saisiset  vendus  en  execution  du  jugenotnty 
dont  appel  divolutif  seulement  avait  en  lieu^  si,  en  derniere  analyse, 
ce  plaideur  triomphait  JL  la  Cour  Supreme  et  y  gagnait  son  proofs,  il 
itait  reniis  ea  possession  de  ses  biens,  et  replaofe  au  m&ne  6(atqa'au- 
paravant. 

Aujourd*bui,  Messieurs,  voos  le  savez,  il  n'en  est  plus  ainsi.  La 
loi  nouvelle  exige  que,  mSrae,  ioraqu'un  appel  est  fait  dans  le  deiai 
voulu  pour  qu'il  suspende  I'ex^cution  d'un  jugement  de  premiere  in- 
stance, I'appelant  fournisse  caution  de  le  poursuivre,  et  de  payer  le 
montant  des  condamuations  et  de  frais,  si  ce  jugement  est  confirm^ 

Ear  le  tribunal  sup^rieur.  S'il  ne  fournit  pas  cette  caution,  ou  ^'A 
lisse  6couler  ce  d^lai,  son  adversaire  peut  faire  saisir  et  faire  vendre 
ses  biens,  s*en  faire  payer,  et  disposer  librement  dece  qu'il  en  a  regu. 
Rien  ne  sauvait  arr^ter  cet  adversaire  ou  I'empScherd'agir  avec  cette 
daiigereuse  diligence.  II  so  Mtera  probablement  de  profiter  de  cette 
circonstance  toute  favorable  a  ses  int^r^,  s'il  n'est  pas  de  boime  foi, 
au  si  sa  cause  ne  lui  inspire  pas  uiie  confiance  absolue;  et  pourquoi? 
c'est  que  la  loi  nouvelle  ne  lui  dit  pas,  comme  le  fesait  Pancienne: 
^  Tu  peux  bien  faire  ex^uter  le  jugement  que  tu  as  obtenu,  puisque 
ton  antagouiste  n'a  pas  satisfuit  ^  mes  exigences,  afin  de  reiidre  son 
appel  Buspemi/;  mais-tu  foumiras  toiHuSme,  auparavant,  bonne  et 
suffisant  caution  de  lui  rendre  la  paisible  possession  des  biens  que  ta 
veux  faire  saiar  et  vendre,  et  de  le  r6tablir  dans  la  situation  oil  il  6tait 
avant  ton  proc^,  si  la  sentence  du  tribunal  supreme  casse  le  jugement 
de  la  Cour  infi^rieure."  Ainsi,  sous  notre  legislation  pr6sente,  c'est 
en  vainqu'un  plaideur  qui  n'a  pu  feire  qu'un  appel  dhmlutifj  obtieot 
k  la  fin  une  justice  6clatante  centre  I'homme  injustequi  I'a  poursuivi; 
c'est  en  Vain  que  le  tort  que  lui  a  fait  I'ignorance  ou  I'incapacit6  du 
juge  de  premiere  instance,  est  i;6par6  par  la  saigesse  des  juges  en  der^ 
nier  ressort.  Si,  apr^  avoir  palp6  le  produit  de  Pinjuste,  niais  legale 
expropriation  qui  a  suivl  le  jugement  erronn6,  le  demandeur  I'a  dis- 
8ip6,  ou  a  pris  la  fuite  et  n'a  Iaiss6  aucune  propriitfe,  les  biens  du 
plaideur  malheureux  qu'avait  condamn^  un  juge  ignorant  on  itMb6* 
cille,  lui  sont  ravis  sans  retour.  D6pouill6,  r^duit  &  la  mis^,  il  ne  Ini 
reste  d 'autre  ressource  que  ses  larmes  et  cedes  de  ses  enfans,  d'autte 
consolation  que  la  sterile  sentence  de  la  Cour  d'appeL 

N'Stes-vous  pas  frapp^s  de  ce  dfeolant  contraste?  laquelle  des  deux 
lois  est  la  bonne?  certes  la  partiality  la  pluseffrontte,n'osera  pas  dire 
que  c'est  la  nouvelle!  Et  pourtant  elle  est  TouvFage  de  ce  que  nous 
appelons  noire  sagesse;  elle  est  le  produit  d'un  sitele  Mutant  en 
produces;  tandis  que  la  loi  Elspagnole,  qui  prot^att  Element  les 
droits  d'un  appellant  et  ceux  d*un  iiitimfe,  eiait  Poeuvre  de  la  volont6 
d'un  seal  bomme  appel6  roi  ou  tyran,  et  le  produit  d'un  sidcle  de 
harbajrie. 
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Ne  nmis  imaglnons  point  qne  cette  inique  loi  noavelle  ne  puiss6 
pas  porter  tous  ses  fruits  amers.  D6j^  elle  Pa  fait,  et  d'honn^tes  p^res 
de  famille  ont  kxk  complettement  ruiiv^s.  Combien  Thonorabte  George 
Mathews  n'a-t'il  pas  d6plor6  la  cruetle  n6ee88it6  oik  cette  loi  d^sas- 
treuse  a  mis  notie  Cour  supreme  de  sanctionner  nne  si  flagrante 
spoliation!  ah!  craignons  qu*elle  ne  fasse  souvent  de  noiivelles  ?io 
times.    On  ne  saorait  trop  se  hdter  de  I'arraoher  de  nos  Codes. 

Pint  ii  Dien,  Messieurs,  que  Finconcevabie  soif  d'innovations  qui 
n'a  pas  encore  cess6  de  nous  tourmenter,  que  la  dangereuse  manie  de 
substituer  les  essais  de  nos  oourtes  Toes,  anx  lemons  d^une  longu^ 
experience,  n'enssent  4(6  funestes  an  bon  droit  que  dans  les  cas  aux- 
quels  je  viens  de  faire  allusion!  mats  oe  n'estki,  ni  \e  lieu,  ni  Tocca* 
sion  cte  m'6tendre  d'avantage  sur  ce  sujet  in^puissable. 

Je  crois  d'aiJleurs  avoir  suffisamment  justifi^  Popinion  qu'ayak 
ioiise  Phonorable.  Juge  Matbews  quasi,  au  lieu  de  tant  nousem- 
presser  de  faire  des  Codes,  nouseussiens  traduitet  ^tudi^les  lois  que 
nens  n'entendions  pas,  faute  de  les  savoir  lire,  nous  aurious  en  plus 
d'un  si^t.de  nous  en  f61ieiter.  II  fnut,  ne  nous  le  dissinnilons  point, 
des  esprits  d'une  bien  frande  port^e,  des  juristes  d'une  bien  vaste 
Erudition*  et  d'une  bien  rare  sagacit^,  des  legislateurs  bien  6eiair6s,  bien 
pr6vo]^n8,  bien  sages  pouf  faire  de  meilleurs  digestes  que  celni  de 
Justinian,  de  meilWupea  kiis  qvQ  celles  d' Aifonoe  le  Sage. 

Que  n'avons  nous  eu  la  prudence  et  la  circonspection  des  legislatures 
des  aiitres  Eiatsde  PUnion?  on  ne  les  voit  poin  ttoucher  au  systdme  de 
leurs  loitciviles:  aussi  leur  jurisprudence  est-elle  toujours  6clair6edu 
flambeau  de  I'experteiice  des  sidles. 

Notre  Code  da  1808,  avec  leqiiel  on  avait  en  la  sagesse  de  laisser 
co-exister  cetles  des  anoiennes  lois  qui  n'6taient  pas  incompatibles 
avec  hii,  resta  en  yiguear  pendant  pr^de  dix  huit  ans.  Si,  ce  qu'on 
doit  avouer,  il  s'y  ifaisait  remarqner  des  imperfeotions,  la  jurispru- 
dence, aid6e  des  lumi^res  qu'elle  avait  troiiv6es  dans  les  lois  Romaines 
et  £spagnol6S,  avait  fini  par  former  avec  lui  im  corps  de  doctrines 
legates,  sinon  parfait--^uelle  est  Poeuvre  de  Pesprit  humain  qui  le 
8oit?^u  moins  assez  complet,  assez  4  la  port6e  de  toutes  les  intelli- 
gences un  peu  studie^ises,  pour  satisfeire  en  grande  partie  aux 
exigences  de  la  raison  et  de  la  justice. 

9l  dans  le  principe,  nos  jugee  ailaient  de  tfttonnemens  en  tfttonne- 
mens,  (ce  qui  ^it  inevitable)  on  peut  dire  avec  virite,  qu'en  1825 
lenr  marche  i6tait  plm  ferme,  et  qu'une  foule  de  regies  d^ine  applica- 
tion joumaliire,  totalement  omises  dans  notre  digeste,ou  qui  y  etaient 
poshes  d^une  maniere  trop  abstraite  on  trop  vague,  avaient  acquis 
toute  laclarte,  toute  la  fixit^  dteiraMes,  et  6taient  devenues  famili^res 
aux  praticiens.les  moins  instruits. 

Mais,  comma  s'il  ete  6t6dan8  la  destin^e  de  notre  pays  que  nous 
dussions  sans  cesse  aller  d'essais  en  essais,  au  risque  de  nons  plonget 
dans  la  confu8ioa>  ou  de  toi^t  bouleverser,  des  olameurs  s'^ev^nt 
centre  ce  digeste  lui-meme,  centre  son  insuflNtnce,  et  surtout  contriB 
la  n<x;e8sit6  otlt  Pon  6tatt  encore  de  remonter  souvent  aux  sources  o^ 
Vol.  L— 90 
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Von  avait  pris  les  principes  qui  formaient  la  r^Ie  de  oondaite  de  nos 
Iribunaux  emls.---On  voalait  ud  code  qui  ilk  auacepdbfe  d'etre  In  et 
entendu  par  tout  le  rooode;  comme  si  la  aoience  des  lois,  de  inline 
que  tonte  autre  science,  n'^Cait  pas,  toiijourset  partout,  le  partage^en 
queique  sorte  exclusifi  des  gens  studieux  qui  en  font  leur  unique 
occupation!  On  voulait  un  code  qui  embrass&t  tout,  qui  prfevtt  toot, 
qui  pourvQt  \i  tout;  comme  si  un  tel  ouvrage  pouvait  jamais  sortir  des 
mains  des  hommes ! 

Un  nouveau  code  fut  fait !— Moins  inoomplet  et  sous  ce  rapport 
moins  impar&it  qne  le  premier^  il  ^it  n^nmoins.si  loin  de  satfire 
encore  aux:  exigenoes  de  la  justice,  que  nos  tribunaux  se  troavaient 
de  nouveau  frequemmeot  dans  la  o^ssit^defouiller  dans  les  vieilles 
compilations  de  nos  anciennes  lois  Castillannes  et  Latines,  pour  trouTer 
des  r^les  qui  pussent  s^appliquer  aitx  nombreux  cas  particoKers 
auxquels  ne  s'appliquaient  que  difficilemenC  les  principes  g6n6raax 
contenus  dans  oe  volumineux  recueil. 

Enfin,  en  IS28,  malgr6 1'exp^rience  de  trots  autres  annies  de  nou- 
reaux  titonnemens;  malgr6  les  lacnnes  laiss^es  iidessetn  dans  ce  der- 
nier code,  par  la  sagesse  de  ses  r6daeteurs,  qui  n'avaient  pes  voulu  y 
comprendre  ce  qui  est  du  ressort  d^un  code  de  commerce,  I'esprit  de 
m6contentement  se  manifesta  une  autre  fois,  les  hostility  reoonunen- 
c&rent  contre  les  anciennes  bis  du  pays;  et,  Franfaises,  Romaiaee, 
Espagnoles,  toutes  furent  abolies. 

Quel  fut,  Messieurs,  le  r6sattat  de  cette  mesure  Cfanchante?  Ne 
fut-ii  pas  tout  d'abord,  son  seulement  de  nous  ravir  le  secours  des 
lu  mitres  de  tons  les  si^es  ant6rieurs;  mais  encore  de  nous  priirer  de 
lois,  dont  le  besoin  se  fait  sentir  k  chaque  instant  de  la  vie  ?  Nous 
avions  nos  propres  lois  commerciaks^nons  n^en^avons  plus.  Nous 
avionsun  syst^tne  de  proc6dure  parfaitement  co^idonni,  en  matidres 
ex6cutoires  et  hypothfeaires-— 4ious  n'avons  plus  i  cet  ^gaid,  que 
quelques  titres  ^bciuchte  dans  notre  Code  de  Pratique.  Nous  en  pou- 
Yons  dire  autent  detout  oequi  est  relatif  aux  divers  concours  de 
cr^nciers,  aux  attermoiemens,  aux  cessions  volontaires,  aux  cessions 
foro6es*  Ainsi  lorsqu'une  question  de  droit  commercial  se  prfeente, 
c^est  aux  r^les,  aux  principes  adoptfes  on  consaeris  bors  de  notie 
pays,  par  des  l^isiateurs  ou  des  juges  qui  nous  sont  teangers,  que 
DOS  tribunaux  se  tfouvem  oblig6s  d'avoir  recours.  Et,  dans  toutes 
les  mati^res  ex6cutoires  et  h3rpoth^ire8,  dans  celles  des  cessions  de 
biens  volontaires  ou  forc^es,  dans  les  attermoiemens  et  remises,  force 
leur  est  de  suppl6er  i  ce  qui  nous  manque  de  dispositions  l^gislativesv 
et  an  lien  de  s'enfermer  dans  leurs  attributions  de  jogcs  inierpr^es 
des  lots,  de  s'4riger,  en  queique  sorte,  en  l^islateurs,  et  d'toblir  des 
r^les  nouvelles  qu'on  secroit  tenu  desuivre;  etce,  en  opposilioa 
directe  aux  sages  principes  qui  forment  la  baas  fondamental  de  nocre 
organisation  sociale;  en  vidation  de  nos  constitutioBs  qui  n'out  pas 
voulu  que  les  pouvoirs  l^gislatif  et  judioiare  fussmt  confite  aux 
mSmes  mains. 

Tels  furent^  Messieurs^  les  eflfots  d6sastreux  de  Pacte  de  1888,  par 
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lequel  on  toucha  encore  a  nos  codes  nouveauX)  dans  la  vue  de  les 
amender  ou  amtiiorer;  l*el  fut  I'effet  de  la  fameuse  section  25  de  cet 
acCe,  que  I'honorable  George  Mathews,  d^  qu'il  en  efttconnaissance, 
appela;^^  the  great  sweeping  ctanse;"  le  grand  coup  debalai.  Sic'esC 
un  progr^quedes'appauvrir;  sic'enestiHiqued'^indre  brusque^ 
ment  ies  himiires  jl  I'aide  desquelles  on  pent  marcher  encore,  sans 
trop  tribiicher,  dans  le  labyrinthe  t^n6l>reiixoucondmsentlespr6ten«- 
tions  oppo86es  des  plaideurs  6gar6s  ou  de  mauvaise  foi;  certes,  e'en 
fut  un  bien  remarquableque  I'on  nous  fit  faire  en  1898?  maisn'ayons 
pas  la  vanil^  de  penser  qu'il  soit  sans  exempledans  I'bistoire. 

Au  milieu  du  septi^e  sttele,  un  certain  roi,  du  nom  de  Chindas- 
vendo,  fit  faire^  par  quetques  savans  de  son  pays,  et  adofKa  un  code 
qu'il  dfeora  du  titre  de  ^  Fuero  Juzgo:'*  ce  code  6tait  compost  de  six 
cents  articles  ou  dispositions  passablement  obscurs,  dans  lesquels  on 
lui  persuada  qu'on  avail  embra8s6  tout  ce  i  qnoi  la  l%islatiou  d'ua 
peuple  ancien  d6j^  et  commergant,  agricole  et  ^uerrier,  devait  pour- 
voir.  II  ordonna,  en  consequence,  que  ce  chef-d'oeuvre  de  sa  sagesse, 
fut  le  seal  guide  k  suivre  parses  loyaux8UJet8,danstotues  leS  proving- 
ees  E^pagnoles  soumises  ii  sa  paterneile  domination;  et,  afin  de  mieux 
s'en  assurer,  abrogea  d*an  trait  de  plume  tout  le  droit  Romain.  Nou* 
vel  OnEiar,  ce  Fisigoth  s'acquit  ainsi  Pinsigne  honneur,  non  d'avoir 
d6truit  par  le  feu,  mais  d'avoir,  par  un  acte  de  sa  vo4ont6  royale, 
banni  de  tons  Ies  tribunaux  de  son  empire,  une  legislation  entiire, 
fruit  des  meditadons  et  de  la  sagesse  de  dix  sidles;  que,  m6me  dans 
notre  mtele  de  prodiges,  Ies  philoaophes  et  Ies  jnrisconsultes  Ies  plus 
eclairte  de  tons  Ies  pays  civUis^s,  s'accordent  ^  d^oorer  du  nom  sub* 
lime  de  raison  6crite 

Cette  raison  torite,  qu*une  aveugle  passion  pent  bien,  par  fois,  se 
procurer  le  plaisir  sauvage  de  renverser  un  instant  de  son  tr6ne;  qui, 
apr^  avoir  survecn  it  Rome  sa  patrie,  avait  repris  son  empire  au 
milieu  des  barbares  qui  avaient  d'6truit  la  puissance  du  peuple-roi; 
elle  est  immortelle  comme  Ies  principes  de  la  justice  naturelle  dont 
elle  est  Foracle;  elle  est  le  flambeau  de  la  justice  hnmaine  et  le  sera 
quand  des  noms  bien  plus  justement  fameux  que  celui  de  Chindas- 
vendo  que  je  viena  d'exhumer,  seront  tomb^s  dans  I'oubli. 

Ce  fut  assur6ment  pour  nous,  un  bien  triste  sujet  de  felicitations — 
cottvenona^n  avec  Pbonorable  George  Mathews— qne  d'avoir,  au  dix 
Dcuvi^me  siide,  suivi,  sans  nons  en  douter  probablentent,  Pexemple 
d'un  ignorant  et  pr6somptueux  despote  qui  r^gnaii  il  y  adouzecetits 
ans:  Mais  esp6rons  qne  bientdt,  ouvrant  Ies  yeux  sur  cet  acte  de 
vandalisme,  nous  saurons  reparer  le  mal  que  nous  nous  sommes  faits. 
^  Apr^  avoir  paroouru  un  gmnd  cfercle  d'erreurs,  le  veritable  progress 
le  seul  possible  pour  I'homrae  de  la  civiKsatiou,  e'est  de  revenir 
promptemeat  vers  Ies  lois  etemelles  de  la  raison  el  de  la  justice.'' 

Si  avant  1826,  il  fallait  &  tons  nos  joges  et  ii  tons  nos  l^gistes  beau« 
coup  de  connaissances  diverses,  beaucoup  d'etndes  ou  de  reoberches, 
pour  se  bien  servir  des  tr^sors  de  lumiere  et  de  sagesse  que  dessitelea 
d*exp6ri6nce  nous  avaient  iraosmis,  pouvons^ous  nous  flatter  qu'ils 
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soteDt  aujourd*hui  ou  qu'iis  puissentStre  i  Tavenir,  assez  riches  dd 
leur  propre  fonds  pour  supplier  k  tout  ce  qui  manque  i  noa  Codes 
modernes  ?  L'6quit6,  nous  dira*t-on;  P6qui(6  est  la  source  k  laquelle 
lis  puiseront:  Ah!  craignons  qu'il  n'en  soit  de  r6quit6  oamme  da 
seus-commun,  dont  tout  le  monde  parle,  que  chacun  croit  posseder,  et 
qui  n'est  peut-etre,  en  r6alit6,  le  partage  que  d'un  petit  nombre  d'etres 
priviI6gi4s  de  la  nature  comme  l'6tait  notre  digue  juge.  Quel  vague 
effrayant  quecelui  dans  lequePon  nous  a  jet6sl  Quelle  large  porte 
n'a-t-on  pas  ouverte  4  Tarbitraire  des  tribuoaux. 

Le  seul  digeste  Romain,  copi6  en  partie  dans  le  Code  d'Alphonse* 
le-Sage,  contenait  plus  de  cent  quarante  mille  lois  ou  decisions  di- 
verses,  dont  cinquante  mille  peut-^re  s'appliquaient  aux  mati^ret 
traitees  succintement  dans  les  3,522  articles  de. notre  nouveau  code. 
La  raatiere  des  legs  occupe  seule  onze  cents  textes  du  Digeste  de 
Jastinien :  Notre  code  ue  nous  donne  que  trente  et  une  r^tes  sur  ee 
sujet  immense! 

N'y  aurait-il  pas  cons^quemment  un  certain  d^r6  de  fblie  4se  per« 
suader  que  ce  code,  quelques  61oges  d'ailleurs  qu'il  m^rite,  a  beaucoup 
d'^gards,  puisse  suffire  i  tout? — L'exp6rience  nous  avait  fr6quem» 
ment  appris,  lors  m^e  qui  nous  ^tions  riches  des  fruits  de  la  sagesse 
de  plus  de  vingt  siecles,  que  nous  n 'ay ions  pas  encore  tout  ce  qu'il 
aurait  6t6  d^irable  que  nous  eussions  pour  r6soudre  maintes  ques- 
tions qui  nous  paraissaient  nouvelleSy  et  qui,  probablement,  s'6taient 
rarement  pr6sent6es  k  Pexamen  des  jurisconsultes  de  I'antiquiti.  A 
quoi  devions-nous  ces  questions  nouvelles?  Nous  les  devions  peut- 
Stre  ^la  perfectibility  meme  de  notre  esp^;  mais  nous  les  devious 
surtout  k  l'6tonnant  d6veloppement  qu'ont  pris  et  prennent  sans-cesse 
les  arts,  le  commerce,  les  manufactures,  I'agricultujre,  toutes  les  entre- 
prises  humaines,  depuis  la  d6couverte  du  Nouveau-Monde,  le  pas* 
sage  aux  Indes  Orientales  par  le  Cap  des  Tempetes,  et  la  glorieuse 
revolution  des  colonies  de  1' Am^rique  du  Nord,  signal  de  I'^manci* 
pation  du  g4nie  du  commerce  par  toute  la  terre.  Nous  devioos 
ces  questions  nouvelles  au  perfectionnement  ou  au  melange  de  nos 
langues;  k  la  vari6t6,  k  la  complication,  k  la  multiplicity  infinies  de 
nos  nouveaux  rapports  de  peuple  k  peuple  et  d'homme  k  homme; 
aux  modifications  que  subissent  n^cessairement,  par  toutes  ces  causes 
r(3unies,  nos  contrats,  nos  dispositions,  nos  trait^s,  nos  engageineD^ 
nos  obligations,  par  suite  de  notre  prudence  ou  de  notre  16gferet6,  de 
notre  confiance  oQ  de  nos  craintes,  de  nos  esp6rances  ou  de  nos  in* 
quietudes,  de  notre  sinc6rit6  ou  de  notre  manque  de  bonne  foi. 

Ainsi,  Messieurs,  lorsque  nous  voulons  considerer  attentivement  la 
tSche  que  nos  juges  avaient  k  remplir,  et  les  difficult^  qu'i  chaque 
pas  ils  devaient  rencontrer,  par  I'eflfet  naturel  de  I'instabilitfe  de  nos 
lois,  et  des  nouvelles  Etudes  que  des  chaogemens  ince^ssans  rendaient 
necessaires,  qui  de  nous  pourrait  trouver  6tonnant  qu'ils  eussent  M- 
quemment  commis  des  erreurs  graves?  Qui  de  nous  pourrait  coo* 
sciencieusement  se  plaindre,  si  tel  eQt  6t6  le  resultat  m€me  gfen^ral  de 
leurs  decisions?    Plus  j'y  r6fl6chis,  et  plus  je  me  plais  k  penser  que 
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«,  jusqu'4  pr^nt,  nous  avons  eu^  comme  j^aime  k  le  dire,  des  juge* 
mens  qui  peuvent  g6u6ralement  supporter  la  critique  la  plus  sfevdre, 
c'est  que  nos  juges  se  trouvaient  dou/Ss  d'une  sagesse  sup6rieure  k 
celle  de  nos  homines  d'etat. 

Dans  la  situation  oil  nous  avons  6t6  depuis  1808  jusqu'^  present, 
quelle  prudence,  quel  zdie  infatigable,  quelle  sagacity,  quelle  rectitude 
de  jugement  n'a-t-iU  pas  faiiu  ^  nos  juges,  et  particulierement  k  ceux 
de  nos  cours  d'appel,  pour  s^acquitter  dignement  de  leurs  devoirs? 
Devoirs  si  imposans  partout,  mais  certes  fort  epineux  dans  un  pays 
oi^  la  legislation  civile  n'a  aucune  fixit^^  et  au  milieu  d'une  popula- 
tion telle, que  la  n&tre.  Cette  population,  ne  Toublions  pas,  se  com- 
pose et  se  oomposera  loi>g  terns,  sans  doute^  d'hommes  d'origines,  de  . 
langueS)  d'6ducation^  de  mceurs,  de  pr6jng&  divers.  Elle  change,  ou  se 
renouvellcy  en  quelque  sorte,  d'ann^e  en  ann6e;  et  elle  s'agite  constam- 
ment  en  tout  sens,  pour  exploiter  les  ressources  que  pr6sente  i  toutes 
les  industries,  comme  ^  toutes  les  ambitions,  ce  pays  encore  nouveau  et 
sartout  ce  grand  entrep5t  de  tous  les  riches  produits  des  vastes  regions 
occidentales  de  notre  belle  et  puissante  r^publique. 

Or,  la  prudence!  P6ducation  et  Pexp6rience  peuvent  la  donner,  si 
d'ailleurs  on  a  kik  dou6  par  la  nature,  d^un  esprit  observateur  et  juste. 

Le  z^l6l  il  serait  difiicile  de  nier,qu'il  depend  plus  ou  moins  de  cet 
amour  de  la  justice  qui  n'a  sa  source  que  dans  un  cceur  vertueux. 

Lasagacitl!  la  rectitude  du  jugement!  ah!  c'est  du  ciel  seul  que 
nous  recevons  ces  dons  si  pr^cieux,  si  rares,  si  indispensables,  afia 
que  les  organes  et  les  interpr^tes  des  lois  n'immolent  pas  fr^quem- 
ment  Tinnocence  et  r6quit6  dans  le  temple  auguste  de  la  justice,  trop 
sotivent  profan6  par  la  mauvaise  foi. 

Qu^elle  perte  ne  fait  point  conskiuemment  un  pays  tel  que  le  ndtre, 
quand  sonne  la  derni^re  heure  d'un  juge  qui  r^unissait  k  un  d6gr6 
^oiinent,  toutes  ces  inapr6ciaUes  qualitis,  et  qui,  pendant  trente  ann^es 
d'exercice,  n'a,  peut-^tre  pas  une  seule  fois  donn6  lieu  ^  une  plainte 
ou  i  un  reproche  raisonnable!  Cette  perte  est  une  grande  et  de- 
plorable catamite  publique  que  I'orgueil  et  la  pr6somption  pourraient 
seuls  se  flatter  de  faire  oublier  en  peu  de  tems. 

Dans  la  vieille  Europe,  presqiie  enti^rement  soumise,  mSme  de  nos 
jours,  malgr6  les  efforts  de  la  philosophic,  il  des  lois  qui  n'^manent  et 
ne  dependent  que  de  la  volonte  d'un  homme  assis  sur  un  trdne,  et 
decore  du  litre  pompeux  de  due,  roi  ou  empereur  par  la  grSce  de 
Dieu,  c'est  toujours  le  prince  que  I'on  benit  el  auquel  on  rend  grices, 
quand  on  a  I'a vantage  de  voir  assis  sur  un  tribunal,  un  juge  honnSte 
homme,  penetre  de  la  saintete  de  ses  devoirs,  et  toujours  dispose  k 
rendre  i  chacun  ce  qui  lui  appartient  Li  oik  une  education  toate 
dans  I'interet  des  dominateurs,  et  une  longue  habitude  de  la  soumis- 
sion,  ne  laissent  mSme  pas  aux  hommes  la  faculte  de  croire  qu'en 
lenr  donnant  I'existence,  la  nature  les  avait  dotes  de  quelques  droits; 
La  oik  refiechir  et  raisonner  est  un  crime,  et  obeir,  sans  examen, 
la  premiere  des  vertus;  il  est  en  quelque  sorte  naturel  de  remercier 
im  maitre  de  n*avoir  pas  requ  de  son  bou  plaisir,  au  lieu  d'un  verit- 
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able  juge,  un  de  ces  odieux  tyrans  sabalteraea  qni  croient  ne  pouvoir 
mieux  le  servir  et  meriter  sa  souveraine  btenveillance  qu'en  oppri- 
maut  ses  sujets:  et,  lorsque  I'inexorable  roort  vient  eolever  k  Pamour 
des  admlnistr6s,  un  juge  vertueux,  il  eaC  tout  anssi'siinpie  que  tous 
portent  leurs  prices  et  leurs  vaux  aa  pied  da  trdne,  et  implorent  oe 
qu'ils  appellent  sa  cl6meoce'  et  sa  bont^  de  donner  an  digne  magis- 
trat  qui  n'est  plus^nn  successeur  aossi  juste,  aussi  6dak6,  aussi  digne 
de  la  confiance  du  faible  et  de  Finnooent 

Chez  nous,  Messieurs,  odi  la  plus  sainte  et  la  plus^lorieuse  des  revo- 
lutions a  fait,  de  provinces  pauvres,  de  colonies  faibles,  qu'opprimait 
une  m^tropole  aussi  injuste  que  riehes  et  puissante,  des  tots  libres, 
ind^pendans  et  souverains,  qui,  unis  par  ane  constitution,  chef- 
d'oeuvre  de  la  sagesse  humaine,  ont  pris  un  rang  '6lev4  parmi  les 
nations  les  plus  civilis^es  et  les  plus  florissantes  de  la  terre;  dies  nous, 
oCt,  grSce  i  la  philanthropic  6clair6e  et  au  patriotisroe,  aussi  pCbr  que 
brdlant,  des  immortels  fondateurs  de  la  plus  grande  et  de  la  plus  puis- 
sante des  r6publiques  des  terns  anciens  ou  modernes,  I'hoinnie  de 
notre  race  est  6lev6  i  la  hauteur  de  toute  la  dignit6  naturelie  de  son 
dtre,  et,  citoyen,  ne  connait  d'autre  mattre  que  Dieu  et  la  loi!  qui 
b6nirons-nous,  lorsque  la  balance  de  la  justice  aura  txk  confine  i  des 
mains  pQres  qui  Pauront  si  long  terns  tenue  sans  la  faire  pencher, 
sciemment  une  seule  fois  en  faveur  de  I'arbitraire  ou  de  I'iniquit^? 
k  qui  adresserons-nous  nos  vobux  pour  que  le  juge  irreproachable  qui 
a  cess6  d^Stre,  soit  remplac6  par  un  juge  qui  merite  autant  que  lui 
notre  estime,  notre  confiance  et  tons  nos  respects? 

Ah!  si  toutes  les  passions,  except^  Pamoor  sacr6  du  sahit  public, 
etaient  ^traog^esdu  cosur  des  hauts  foncltonnanres  auxqneb  ttotre 
pacte  fondamental  a  conM  le  pouvoir  aus^i  r^d^tabte  que  sMaisant, 
de  nommer  k  tous  les  emplocs;  si  les  emplois  pouvaient  n^tlre  jamais 
donnis  qu'i  ceux  qui,  par  leurs  htmiJres,  leur  z^le,  leurs  vertus  et 
leurs  talens,  sont  ie  plus  digues  d'jr  drre  appel^s^  nous  po^irrions, 
Messieurs^  rester  aana  alarme  pour  notre  avenir.  Mais  — —  pairlon! 
Je  sens  que  la  parole,  en  s^^chappant,  ponrrait  prendre  le  caraet^re 
d'une  censure  qui  est  loin,  oui,  bien  loin  de  ma  pens6e. 

Si  les  d6positaires  de  Pautorit^  n^talent  pc^  aussi  fr^qoemment 
obsdd6s,  ciroonveniis,  sans  que  Partifice  des  sollidtenrs  hiisse41eur 
faiblesse  toute  humaine,  la  faculty  de  s^appereev'oir  que,  tein  de  n*agir 
que  selon  les  lumi^res  de  leur  raison,  lis  oMenft  presqUe  toujours  i 
une  iofluence  6trangdre  int6res96e;  si,  iotisqne  nous  sollicitoos  noiis- 
mSmes  pour  nos  amis,  ou  lorsque  non^  exer^ons  notre  pr6cieux  droit 
de  suffrage,  nous  etions  assez  v6ritablement  dignes  du  noble' Yffre  de 
citoyen  dont  nous  aimons  tant  k  nous  parer,  pour  ne  cons^er  jamais 
que  Pint6r6t  de  la  chose  pubHqtie;  nous  aurions  peut^re  le  droit 
d'etre  s^v^es,^  inexorabies  m^me,  en  v^ojnant  que  les  mandatafres  da 
peuple  ne  font  pas  tonjonrft  tout  ce  que  te  bien  general  nou6  semble 
rtelaiaer.    Mais,  helas! ! ! 

Oh!  abstenons-nous  de  toute  r^ieximi  quota  diarit6*efavdftiemie 
peut  Qoua  interdire^  et  adressons  nos  plus  fervent^  pri^resi  PEtemel 
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anfeur  de  tout  bien,  pour  qo'il  lui  plaise  nous  p6n6trer  tous  chaqne 
jour  d'avantage,  de  la  n^cessit^  de  nous  d^pouiller,  quand  il  s'agit  de 
riot&rSt  public,  de  toutes  nos  predilections  personnelles;  et  de  rallumer 
au  fond  de  nos  coBurs,  cet  amour  de  la  patne  sans  lequel  il  n'y  a  ni 
dtoyens  ni  republiqne.  Remercions-le  d'avoirsi  heureusement  in- 
spire d'abord,  i'illustre  Thomas  Jefferson,  quand  George  Mathews, 
fut  commissiontii  Juge  de  la  Cour  Sup^rieure  du  Territoire  d'0rl6ans; 
puis  le  Gouvemeur  et  le  Senat  de  I'Etat  de  la  Louisiane,  lors-qu'ils 
appel&rent  ce  juge  int^re  au  si^e  de  notre  Cour  Supreme.  Deman- 
dons,  k  ce  m^me  Dieu  tout-puissant,  de  nous  donner  une  nouvelle 
marque  de  sa  proleccion,  en  inspirant  k  notre  verteux  Gouvemeur 
actuel  et  k  notre  booorabie  S6nat,  un  ehoix  qui,  tout  en  justifiant  la 
confiance  dont  le  peuple  lea  a  inrestis,  nous  empfiehe  de  sentir  chaque 
jour  plus  vivemant  la  perte  que  nous  avons  faite. 


No.  n. 

CASE  STATED. 

ON  the  14th  of  June,  1723,  Boi^riant,  the  chief  judge  of  the  Coun- 
cil established  to  regulate  aud  govern  the  affairs  of  the  Compagnie 
des  Indes,  and  the  Coouoandant  of  all  the  French  territory  north  of 
the  Arkansaw  river,  granted  in  fee  simple  to  Philip  Francois  Renaut, 
Directo^feneml  of  the  mines  of  Louisiana,  several  parcels  of  land 
within  that  jurisdiction,  which  grant  was  signed  and  counter»gned 
by  Des  Ursias,  one  of  the  provincial  Council^  also  an  officer  of  the 
Compagnie  des  Indes,  and  secretary  of  the  government  of  the  com- 
Diandant  general  Boisbriant,  and  i&  as  follows:-^ 

<*  L'an  1723,  le  14  Juin,  acoord6  k  M.  Renaut  en  franc  aleu,  pour 
faire  ses  itablissements  sur  les  mines. 

Une  lieue  et  demie  terrain,  en  face  sur  le  petit  Maramac,  y  dans  la 
riviire  de  Maramac,  y  a  Pendroit  de  la  premiere  branche,  y  ici  con- 
duit au  cabanage,  nomm6  Cabanage  de  Renaudi^e,  sur  six  Keues  de 
profondeur,  la  riviere  faisaAt  le  milieu  du  rhumb  de  vent  et  la  rivKre 
au  plumb  jusqii'oQ  le  sieur  Renaut  a  aon  foumeau  et  deli  droit  a 
rendrcut  nomni6  la  Grande  mine. 

Une  lieoe  de  face  k  Pimiteau,  dans  la  rivi^  des  Illinois,  vis-ilk-vis 
k  Test  et  tenant  au  lac  qui  porte  le  nom  du  village,  et  de  Tautre,  aux 
cdt6s  vis-sl^vis  le  village  k  une  demi-lieue  ao-dessus,  sur  cinq  lieues 
de  profondeur  le  rhumb  de  vent  suivant  la  rivi&re  des  Illinois,  en 
descendant  d'nn  c5tfe  et  en  montant  par  celle  de  d'Arcseyiqui  en  ii^a 
le  milieu  dans  le  teste  de  la  profondeur. 

Deux  lieues  de  terrain  sur  la  mine  appelte  la  mkie  de  M.  Lamoth^ 


702  Jlpptndke, 

la  face  regardant  le  nord-est;  la  prairie  de  ladlte  mine  faisant  le  point 
milieu  de  ses  deux  lieues. 

Une  lieue  de  face  snr  le  Mississipi  i  Pendroit  appeK  le  Grand 
Marais,  tenant  d^inc&t6  anx  sanvages  Illinois  ^ablis  auprfes  dii  Fort 
de  Chartres,  sur  denx  lienes  de  profondenr;  cet  endroit  6tant  Pem- 
placement  icelui,  a  fet6  accordfe  pour  fair  des  vivres  et  en  poavoir 
fournir  ^  toutes  les  habitations  qn'it  fera  sur  teurs  mines.  Le  jour  et 
an  que  dessus  au  Fort  de  Cliartres." 

TRAN8JLATIQN. 

Year  1703,  June  the  14th,  granted  to  Mr.  Renault,  in  freehold  {en 
franc  a/et/),in  order  to  niake  his  establishments  upon  the  mines:— 

A  league  and  a  half  of  ground  in  front  upon  the  little  Maranoac, 
and  on  the  river  Maramac,  at  the  place  of  the  first  fork,  which  leads 
to  the  cabins,  called  the  Cabanage  de  Renandihrtj  with  a  depth  of 
six  leagues,  the  river  making  the  middle  of  the  point  of  compass,  and 
the  small  stream  being  perpendicular,  as  far  as  the  place  where  the 
Sieur  Renault  has  his  furnaces,  and  thence  straight  to  the  place  caUed 
the  Great  Mine. 

One  league  in  front,  at  Pimiteau,  on  the  river  Illinois,  facing  the 
east,  and  adjoining  to  the  lake  bearing  the  name  of  the  village,  and 
on  the  other'  side,  to  the  banks  opposite  the  village,  half  a  league 
above  it,  with  a  depth  of  five  leagues;  the  point  of  compass  following 
the  Illinois  river,  down  the  same  upon  one  side,  and  ascending  by  the 
river  of  Arcary,  which  forms  the  middle  through  the  rest  of  the  depth. 

Two  leagues  of  ground  on  the  mine  called  the  Mine  of  Mr.  Lamoitbe; 
the  front  looking  to  the  noMrtheast;  the  prahie  of  the  said  mine  making 
the  middle  point  of  the  two  leagues. 

One  league  frot)ting  on  the  Mississippi,  at  the  place  called  the 
Great  Marsh,  adjoining  on  one  side  to  the  Illinois  Indians,  settled 
near  Fort  de  Chartres;  with  a  depth  of  two  leagues;  this  place  bemg 
the  situation  which  has  been  granted  to  him  for  the  raising  of  provi- 
sions,  and  to  enable  him  to  furnish  them  to  all  the  settl^nents  be 
shall  make  upon  the  mines. 

The  day  and  year  above  written,  at  Fort  de  Chartres. 

BoiSBaiAKT. 

DfiS  UasTNS. 

The  several  objects  called  for  in  the  concession,  are  susceptible  of  a 
clear  and  exact  definition  and  identification. 

The  Merimac  river  still  bears  that  name,  and  the  oabkis,  furnaces, 
etc.  are  laid  down  upon  a  map  made  by  the  celebrated  engineer 
Diron,  commencing  at  New  Orleans,  in  1717,  and  completed  by  an 
accurate  Chart  of  IRitiois,  in  MM, 

The  second  tract  granted  is  upon  a  lake  ^r  enlai^;ement  of  the  river 
nimois  known  since  the  first  Chart  of  Hiinois,  in  1687,  as  the  hike 
Pimetoni,  because  the  tribe  of  Indies  Itvmg  there^  were  'koown  as 
the  Pimitoniis  or  Feotirrias.    ^  .i     . 
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In  five  Fnofih  laaps  deposited  in  tbe  anhiyes  of  France^  it  is 
mlwa3rs  designated  as  PinEiiUNii  or  Pimiteauy  in  aofteniog  the  Indian 
into  a  nme  plsasant  French  word.  Tbe  tribe  of  Indiana  are  alva]r8 
designated  as  Pimitoniis  or  Peourrias,  which  latter  word^  with  a  little 
cba^^y  has  now  been  applied  to  the  lake  and  Tillage,  and  bear  tbe 
name  ot  Peoria. 

The  position  of  fte  mine  de  Lamethe  is  designated  in  these  maps, 
and  is  named  aAsr  the  person  who  disoomred  it  The  eentre  of  the 
small  prairie  and  the  extent  of  French  leagues  at  that  day,  will  give 
tbe  exact  boundaries  of  that  grant 

The  last  portion  gmaled  calls  to  adjoin  the  ^  Sauvages  Illinds," 
Mar  Fdort  GfaartoeSy  and  as  tbe  fort  and  line  of  the  Indians  are  also 
designated  npoo  an  authentic  carte  made  under  the  orders  of  the 
Freneh  government,  these  lines  can  all  be  identified 

Benaiithad  poaitaaion  of  all  these  leads,  and  sold  and  conveyed  a 
part,  with  the  sanction  and  concurrence  of  the  French  authcurities,  in 
1740.  In  1754,  he  ieft  Illinois,  on  aocountof  ill  health  and  with 
intention  to  carry  out  more  operatives,  and  was  detained  in  France 
until  his  death,  in  1755,  leaving  five  minor  heiis. 

The  hcuB  in  fmo  where  these  are  situated  was  the  theatre  of  Ware 
dvilissd  and  savage,  and  of  potitical  changes  down  to  tbe  period  of 
tbe  Louisiana  treaty,  in  1803. 

In  1607,  the  beiis  of  Benaut  nresenled  their  title  to  the  commis- 
sicmenof  the  United  States,  ana  in  1610,  a  fitvorable  dednon  was 
made  by  the.oommissioneis,  and  in  L817  and  1828,  bills  were  reported 
in  Congress  for  its  confirmation.  Tbe  title  was  given  by  Boisbriant, 
Commandant  of  Ae  prorinos  of  Illinois,  and  specially  commissioned 
to  gov«m  and  regulate  the  affairs  of  the  Gompagnie  des  Indes. 

There  was  also  an  oflkial  letter  of  the  Coimnandant  at  New  Orleans, 
OTeonimending  any  grant  that  so  valuable  and  respectable  a.  citiaen 
snghtdestro.  The  grant  was  made  as  above  stated.  Theheireand 
assignees  of  Renaut  submit  the  following  qnestions  to  the  Hon. 
Jos^  M.  White  for  his  \m\  advice  and  opinion:— 

Have  the  heirs  of  P.  F.  Renaut  a  valid  subsisting  title  to  the  lands 
in  question?  ^  i 

Has  it  been  affected  by  Ae  laws  of  nations,  treades,  or  local  laws 
since  1755? 

Can  an  action  of  efectmeni  be  maintaioed  upon  it  in  tbe  United 
States^  if  Congress  do  nol  act  ttpon  the  subject? 

AiGinmrr  mid  oriKfONt  with  a  prbuminart  nvnoucAL 

KXPOWnON. 

The  treaty  of  the  Pyrenees,  in  tbe  Qommeooement  of  tbe  reign  of 
Louts  XI V^  termhMted  a  sanguinary  war  between  France  and  SpMain. 
The  two  tseaties  of  Munster  and  Weslphalia  had  leconeiled  in  a 
great  meMure  the  contests  fi>r  empire,  and  pretensions  te  donnnkm 
anmng  tbe  Northesn  Powem  of  tbe  EuBopesA  eonliuMit  Tbeee 
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events,  with  the  termination  of  the  political  revolutiotm  in  England, 
consequent  upon  the  <}ecapitaiion  of  Charlea  I,  and  the  lestoration  of 
Charles  II,  gave  to  Eiurope^for  a  lew  years,  eoinpantthre  repese. 
Armies  were  disbanded  in  the  north  and  south,  asd  the  people  of 
these  countries  deyoted  themselves  to  the  pnrsoils  of  commeroe  and 
agriculture. 

The  troubles  prefoeding  the  union  of  England,  Irdand,  and  Scot- 
land, with  the  contests  produced  by  the  Information,  delayed  the 
execution  of  any  enlarg^  plans  of  colonisatien  after  the  discovery 
of  America,  The  greatest  progress  was  made  by  Spain  and  Great 
Britain  in  the  latter  paart  of  the  seventeenth,  and  the  commeBcement  of 
the  eighteenth  centuries.  The  pugnacious  propensities  of  Louis  XIV 
involved  France  in  other  fore^  wars,  prevented  an  impulse  being 
given  to  colonisation  in  the  transatlantic  possessions  of  France  until 
after  the  Peace  of  Rjrswick,  and  after  the  more  important  uegotiatioa 
of  the  Treaty  of  Utrecht 

Before  this  general  pacification,  a  feeble  effort  was  made  by  a  royal 
grant,  in  the  latter  part  of  the  reign  and  life  of  Louis  XIV,  to  Sieor 
Antoine  Crozatof  the  exclusive  commerce  and  a  portion.of  the  minei 
of  Louisiana.  This  royal  concession  recites  that,  in  the  year  1^83-^ 
<<  We  gave  orders  for  the  discovery  and  exploration  of  the  laodi 
situated  between  New  France  and  New  Mexico  for  eetaUisbing  ft 
colony  and  supporting  a  garrison  there,  which  has  kept  and  preserved 
the  possession  we  had  taken  of  the  lands>  coasts,  and  isIaMS  which 
are  situated  on  the  Oulf  of  Mexico,  between  Caidioa  on  theeait, 
and  New  Mexico  on  the  west'* 

The  Sieur  Crozat,  finding  himself  iocoHipetent  toetxeoutetheslipit- 
lations  of  his  contract  impeded  by  the  concession,  scriicited  the  VniiA 
government  to  allow  him  to  surrender  it,  which  was  agreed  to  by  an 
ord^  in  council  of  the  S3d  of  August,  1717.  The  consmeicial  privi- 
leges and  mines  were  abandoned  by  him  and  retroosded  to  the  crown. 
Louis  XIV  died  September  1, 1715.  The  successor  to  the  crown. 
Louis  XV,  was  then  only  five  years  of  age;  the  Duke  d'Orleaas  wsa 
appointed  Regent  during  the  minority  of  the  in&nt  monarch.  Con- 
temporaneously with  these  events  appeared  in  France  the  celebrated 
lohn  Law,  descended  irpm  the  illustrious  family  of  the  Duke  of 
Argyle,  in  Scotland,  and  one  of  the  most  remarkable  men  in  all  it- 
spects  of  the  age  in  whidi  he  lived.  A  man  of  commasxling  person, 
fascinating  manners,  of  great  wit,  and  uncommon  learning  upon  aU 
subjects  connected  with  politicsl  economy  and  finance — subjects  bat 
little  understood  at  that  day  in  Europe.  Two  wars  of  twenty-six 
years'  duration,  with  the  extravagance  and  folly  of  the  brilliant  and 
corrupting  reign  which  had  just  terminated,  left  the  country  and 
government  of  France  witho^U  the  restraints  d*  the  andent  and 
powerful  authority  of  a  haughty  and  absolnte  monarch,  abandoned 
*to  the  cupidity  and  ambition  of  the  legittmiM  and  iiiegilimate  princes 
who  claimed  to  control  public  affisiins  during  the  minorily  9f  the  young 
king.    The  seleetion  of  ministers,  with  the  infloence  of  tiM  effeminate 


nobility  and  conrtiera  after  the  time  of  Colbert,  had  inflicted  greatet 
iojnries  upon  the  country  and  its  finaneee  thanl  the  var  itself. 

The  nation  was  burdened  irith  debt,  the  people  oppressed  Mrith 
taxes,  forced  loans  resorted  to,  and  advanoee  made  to  the  king  out  of 
his  own  funds  by  the  gens  ifaffaireSy  at  exorbitant  interest.  The 
Ministers  knew  nothing  of  exchange,  credit,  and  banking.  The 
finances  were  deranged  by  rash  experiments  of  ignorant  and  pre- 
eum|ituoas  projedorB,  imtil  the  qi^stion  was  serioielv  discussed 
whether  the  nation  should  be  declared  bankrupt,  and  all  creditors^ 
ibrsign  and  domestic,  defrauded  and  sacrificed. 

It  was  at  this  period  Law  appeared,  after  having  written  sereral 
works  upon  credit,  banks,  banking,  and  finances  in  Scotland,  and  after 
baring  examined  in  person  the  operations  of  the  banks  of  England^ 
Amsterdam,  and  Venice.  He  was  a  man  of  large  private  fortune, 
and  his  commanding  genius  recommended  him  to  the  Regent  as  a 
statesman  upon  whom  he  could  rely  in  such  a  crisis.  Law  esta*- 
blished  his  Bank  of  Circulatfon  in  1716.  He  founded  the'^Com- 
pagnie  d^Ooddesnt*^  in  1717.  In  1716,  his  individual  bank  was  con« 
verted  into  a  *<  Banquo  Royale."  In  1719,  the  dibris  of  the  "  Com- 
pagnie  des  Indes  Orientales,''  established  by  Colbert,  was  united  with 
the  ^  Compagnie  d'Oceident,"  and  took  the  general  name  of  the 
^  Compagoio'  des  Indes'*  ( India  Company.)  The  Banking  Company 
and  the  India  Oompany  wbre  both  placed  nnder  the  control  in  some 
neasure  of  the  government,  and  it  was  through  the  agency  and  by 
the  exigency  and  necessities  of  the  Regent  and  his  ministers,  that  such 
excessive  issues  were  made  of  the  ueiionH  of  both  establishments, 
whksh  caused  the  explosion  tot  which  Law  himself  was  persecuted 
and  denoimced  in  France. 

The  <'  Comtpagnie  d'Oocident"  was  one  of  the  creations  of  his 
genius,  founded  upon  the  *  magnificent  cdneeptionof  cokmising  the 
whole  of  that  iounsnse  country,  from  the  Oulf  of  St.  Lawrence  t^ 
the  Oalf  of  Mexico,  from  the  Carol!  nas  on  the  east,  to  the  Pacific  on 
the  west^  now  covering  the  territory  composing  the  Canadas  and 
States  of  Michigan,  Illinois,  Missouri,  Arkansas,  and  Louisiana,  as  it 
existed  before  the  seciiet  treaty  of  1762  between  France  and  Spain. 

The '« Compagnie  d'Ooeident'' were  created  by  •<  Letters  Patentes'* 
IB  form  of  an  edict,  in  August  1717.  The  privileges  and  concessione 
made  to  it,  were  enkrged  by  the  royal  order  uniting  the  two  conip 
panies. 

This  ordinance  recites  various  causes  fiif  its  creation,  such  as  the 
desire  to  establish  a  commerce  with  the  French  cok>nies  in  Louisiana 
and  Canada.  It  recites  the  surnsnder  by  Crozat  of  his  privilege  of 
«xelasive  cornme^ee,  and  the  expiration  of  a  charter  gmnted  to  a  Fur 
Company  in  Canada  in  1706,  and  is  established  upon  the  following 
basis: 

The  First  Artk^  eneates  the  Ciompany,«nd  declares  that  the  nobles 
of  whatever  rank  or  quality,  might  take  an  interest  for  such  a  sum  as 
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they  should  judge  fit,  without  being  considered  as  having,  by  reason 
of  such  engagements,  derogated  from  their  titles  and  dignity. 

The  three  succeei^ing  Articles  are  commercial. 

The  Fifth  Article  is  as  follows,  in  French.  **  Pour  donner  mo3ren 
i  ladite  Compagnie  d'Occident,  de  faire  des  6tablis9ements  8olides,et 
la  mettre  en  6tat  d'ex6cuter  toutes  les  entreprises  qu'elle  pourra 
former,  nous  lay  avons  donii^,  octroy^  et  conc6d6,  donnons,octroyon8 
et  conc6dons  par  ces  pr6sentes  k  perpetuity,  toutes  les  terres,  cosies, 
ports,  hdvre8,et  isles  quicomposent  nostre  province  de  ia  Louisiane/' 

^  To  enable  said  Company  of  the  west  to  make  permanent  es(a« 
blishraents,  and  to  put  it  in  a  condition  to  execute  all  the  enterprises 
•  it  may  project,  we  have  given,  granted,  and  conceded,  and  we  give, 
grant,  and  concede  to  it,  b^  these  presents*  in  perpetuity j  all  the 
lands,  coasts,  harbors  and  islands,  which  compose  our  Province  of 
Louisiana." 

The  Sixth  authorises  treaties  with  Indian  nations,  by  the  Company. 

The  Seventh  grants  all  the  mines  and  minerals,  without  their  being 
held  to  pay  to  the  crown  the  part  reserved  in  the  grant  to  Crozat. 

The  Eighth  Article  declares,  that  ^  The  Company  may  sell  and 
alienate  the  lands  of  the  concession,  as  they  think  proper,  and  may 
grant  them  in  fee  simple  (^  franc  aleu').  ^  We  do  not  intend  to  dis- 
possess those  of  our  subjects,  who  are  established  in  the  country,  on 
lands  which  have  been  couched  to  them,  or  of  those  without  conces- 
sion, where  they  have  commenced  to  render  them  valuable — we 
wish  that  those  who  have  no  grants,  or  <  Lettres  patentes'  from  os, 
may  be  required  to  tsike  concessions  from  the  Conipany  to  assure 
themselves  of  their  right  to  the  lands  they  possess,  which  concessions 
shall  be  made  to  them  gratuitously." 

Article  Ninth.  **The  Company  may  constnict  forts,  4c  for  the 
defence  of  the  country  we  have  conceded  to  it." 

Article  Tenth.  ^  The  Company  may  estaUt^  governors,  and  other 
superior  officers  as  they  may  judge  fit,  which  shall  be  presented  to  us 
by  the  directors,  for  our  commissions;  they  may  dismiss  them  and 
establish  others." 

Article  Thirteenth.  '*The  said  Company  as  Lord  High  Justiciaries 
in  the  country  conceded  to  them,  may  establish  judges  and  other 
officers  whenever  they  may  deem  it  necessary,  and  to  depose  and 
replace  them." 

All  the  other  articles  down  to  the  Fifty-Second,  relate  to  commerce^ 
privileges,  exemptions,  securities,  stocks,  forts,  imports,  exports,  &c 

The  Fifty-Second  Article  declares  that,  if  at  the  expiration  of  its 
commercial  privileges  (25  years)  "  We  do  not  think  fit  to  grant  a  con- 
tinuation of  it,  all  the  lands,  islands,  &c.  which  they  shall  have  granted, 
inhabited,  or  caused  to  be  inhabited,  shall  remain  for  ever  in  full  right 
and  property  as  its  own,  without  reserving  to  ourselves  the  right  in 
retake  the  lands,  for  any  cause,  occasion  or  pretext  whatever." 

The  last  artide  annuls  all  arrets,  edicts  ordinances  and  lax^s,  in- 
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consistent  with  the  ^  Lettres  Patentes,"  and  direcCs  their  registration 
in  Parliament 

These  were  the  leading  articles  of  an  ordinance  dictated  by  La w,  to 
create  an  empire  for  France  in  America,  and  to  supply  from  the 
mines  of  that  continent,  enough  of  gold  and  silver  to  support  that  sys* 
tern  of  banking  which  he  h^  introduced  into  France,  upon  sound 
and  solid  principles.'* 

The  banki  however,  having  been  made  a  treasury  or  Exchequer 
establishment,  exploded,  as  might  have  been  expected,  from  the  con* 
dition  in  whidi  France  was,  ts  it  was  wielded  for  the  benefit  of  the 
government,  separated  from  commerce  and  the  people.  Law,  in  one 
of  his  letters  to  the  Regent,  displays  his  profound  knowledge  of 
government  and  human  nature.  He  says  tbst  a  bank  can  better  be 
sustained  in  a  monarchy  than  in  any  other  form  of  government,  where 
it  has  the  protection^  and  is  not  under  the  contrd  of  the  king,  as  it 
will  be  fj^  from  the  agitations  of  popular  excitement,  and  the  tempta* 
tion  in  great  exigences  in  popular  governments,  to  seize  upon  the 
reeourees,  revenues,  and  finances  of  the  country.  The  monarchy 
having  more  means  at  its  disposal  to  sustain  itself^  will  not  be  so 
readily  forced  by  necessity  to  put  its  bands  into  the  public  purse,  or 
to  protect  itself  by  a  total  separation  of  its  affairs  from  that  of  the 
interests  and  currency  of  the  population.  His  plans  and  projects, 
however,  were  in  advance  of  the  age  in  which  he  lived,  and  trom  the 
moment  the  necessities  of  the  government  forced  such  an  issue  of  the 
bank  and  of  the  actions  of  the  <<  Compagnie  d'Occident,''  a  failure 
was  the  consequence,  and  it  was  much  easier  for  public  indignation 
to  pursue  a  private  individual,  than  the  Regent,  as  the  banking-^ 
house  could  be  destroyed  with  greater  facility  than  the  Palais-RoyaL 
Law  had  a  large  fortune,  and  l^  a  popular  tumult  which  could  drive 
him  from  the  country,  an  opportunity  would  be  afforded  of  plunder- 
ing his  individual  revenues. 

The  <<  Compagnie  d'Oocident"  though  much  embarrassed  by  this 
financial  explosion,  continued  its  operations.  The  powers  granted 
to  it,  as  it  will  have  been  seen  by  the  analysis  of  its  charter,  embraced 
every  thing  but  a  nominal  sovereignty  of  France  over  the  colony.  It 
had  the  unconditional  grant  of  all  the  lands,  mines,  and  minerals, 
appointments  of  all  its  officers,  civil,  military,  and  judicial. 

For  the  first  time,  it  was  declared  by  a  royal  edict,  that  it  should 
not  be  derogatory  to  the  nobility  to  engage  in  banking,  stocks,  com- 
merce, and  the  ordinary  pursuits  of  life.  The  great  object  of  Law 
was  to  induce,  by  the  allurements  of  interest,  and  the  prospects  of 
fortune  in  a  new  world,  the  indolent  nobility,  to  devote  themselves 
to  useful  employments. 

Few  could  be  stimulated  by  tlie  royal  dispensation,  or  the  other 
more  noble  consideration,  to  accept  grants  from  the  ^  Compagnie.'* 

*  This  grant  was  ■imilar  to  that  made  bjr  HoHanff,  in  1621,  of  the  oolony  of  New 
York,  tlMt  of  Spain  of  the  provfaioe  of  Venamela,  and  of  Great  Britain  of  Mftral  of  th* 
N^rlb  Americui  tAMim  to  oomneroial  and  other  coaif«iiM. 


708  Jipp0tf^, 

Persons  of  enterprise  and  char^ctefy  such  as  Lav  hinMlf^  took  eoih 
cessions,  and  incurred  great  expenses  in  pending  out  colonists. 

The  governors  of  districts  and  commandaotsof  posts  wore  anthor* 
ised  to  concede  lands  in  the  colony.  There  was  greater  difficulty 
experienced  by  the  company  in  France,  and  its  officers  in  LooisiaQai 
in  finding  persons  to  accept  concessions,  than. there  was  on  the  pan 
of  those  applying  to  obtain  them.  The  great  object  of  that  edict,  as 
manifested  m  all  its  parts,  was  to  obtain  population,  and  eucoange 
commerce  and  agriculture. 

In  the  year  1725,  after  the  union  of  the  two  companies  ^des  Indes 
Orientales  ct  d'Occident,"  a  royal  edict  was  promulgated  at  ViersaiUes, 
and  enrogistered  in  parliament,  **  portant  confirmation  dea  priviligti 
accord6s,  concessions  et  alitoations  faites  h  la  Compagnie  dee  Indc&" 
The  first  article  declares  ^  que  la  Compagnie  des  Indes  on^  sous  Is 
nom  de  Compagnie  d 'Occident  par  nos  Lettrea  Ideates  du  moii 
d'AoQt,  1717,  jouisse  i  perp6tuit&  des  concessions  el  privili^ges  qui 
noils  luy  avons  accordez." 

^  The  Company  of  the  Indies  created  under  the  name  of  the  Oom* 
pany  d'Occident  by  our  ktters  patent  of  August,  1717,  shall  enjoy 
m  perpetuity  the  concessions  and  privileges  we  have  accorded  to 
them.'* 

The  accession  of  the  lands  of  Louisiana  and  a  oonfirmatioa  of  their 
title  are  made  in  a  subsequent  article. 

It  is,  then,  incontestably  demonstrated  that  the  *^  Compagnie  des 
Indes*'  by  itself  and  its  officers  in  the  colonies,  had  as  perieol  a  right 
to  grant  lands  in  fee  simple,  as  the  king  himself,  and  that  alt  giants, 
sales,  and  concessions  made  by  it  and  its  officers,  wore  as  valid  as 
titles  having  the  sign  manual  of  tlie  king,  pr  as  patents  exiecuted  by 
the  President  of  the  United  States  in  pursuance  of  laxv. 

The  company,  in  the  exercise  of  their  rights  under  theee  rofd 
edicts,  by  themselves,  in  their  deliberations  in  general  aasenibly  of 
their  administration  at  Paris,  and  by  the  agency  of  their  offioets  in 
Louisiana,  continued  to  grant  .wherever  tliey  could  find  new  selllers, 
until  the  22d  of  January,  1731.  It  appears  by  the  roister  of  delibera^* 
lions  on  that  day,  in  the  office  of  the  Minister  of  Marine  and  Colonim 
in  Paris,  that  they  had  expended  during  the  fourteen  yeais  of  tbek 
existence,  twenty  millions,  ''dans  la  vue  de  souteuir  te  cettmeroe  do 
la  colonic  de  la  Louisiane,  d'augmenter  et  de  perp^er  lee  diffSrentes 
cultures  et  plantations  qui  pouvoient  s'y  £Gure,  et  de  la  iCbrtifier  k  cet 
etfet  en  peu  d'ann^es  d'un  nombre  suffisant  de  nouveaux  colona,"  elc; 

'They  proceed  in  that  deliberation  to  ffeprosent  that,  considering 
the  extent  of  their  grant  ''de  ladite  colonies  et  les  pays  sauvage 
Illinois,"  and  in  consequence  of  the  war  with  Uie  Wceand  sarafe 
tribe  of  the  Natchez  Indians,  it  was  resolved  that,  the  Syndic  and 
Director  of  the  Company  should  pr(^o$e.a  retrocession  of  the  tolooif 
"ensemble  du  pays  des  sauvages  Illinois,  remettxe  entre  lea  maiae 
toutes  pnissantes  de  sa  niajestfe." 

On  the  23d  of  January,  17di,  the  retrocession  was  agreed  to,  and 
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on  the  94th,  the  jnrisdtctkm  and  title  of  the  «*Compagnie  des  Indes" 
over  all  the  lands  not  granted  by  them,  was  abandoned  to  the  crown. 
TbU  cession  hy  the  Company  was  of  the  ungranted  lands  of  the 
coteoy,  as  it  was  not  competent  for  them  to  retrocede  what  had  been 
granted  to  individuals. 

Franoe  continued  in  the  exercise  of  ownership,  jurisdiction,  and 
sovereignly,  until  the  year  1762,  at  which  epoch,  a  preliminary  con- 
vention was  entered  into  at  Pontaineblean,  by  the  Duke  de  Choiseul, 
Minister  of  France,  and  the  Marqnis  de  Grimaldi,  Ambassador  of 
Spain,  for  a  cessioo  of  Louisiana  \o  Spain,  in  which  it  is  stipulated 
that  ^The  most  Christian  King  has,  accordingly,  authorised  his 
Minister,  the  Duke  de  Choiseul,  to  deliver  to  the  Marqnis  de  Gri- 
maldi, the  Ambassador  of  the  Catholic  King,  in  the  most  authentic 
forai,  an  act,  whereby  his  most  Christian  Majesty  cedes  in  entire 
possession,  purely  and  simply,  withont  exception^  to  his  Catholic 
Majesty  and  his  suoeessots,  in  perpetuity,  all  the  country  known 
nnder  the  name  of  Louisiana,  as  well  as  New  Orleans,  and  the  island 
ia  wlrieh  that  place  stands.'' 

This  oonventiou  was  accepted  by  the  Spanish  Ambassador  9ub  »pe 
rati. 

The  King  of  France,  in  a  royal  proclamation,  makes  known  the 
acceptance  of  the  King  of  Spain,  reciting  that  the  convention  had 
been  entered  into  by  his  orders  to  give  ^the  Catholic  King,  our 
brother  and  cousin,  a  new  testimonial  of  our  tender  friendship,  of  the 
strong  interest  we  take  in  satisfying  him,  and  promoting  the  wel- 
fare of  his  crown,  and  of  our  sincere  desire  to  strengthen  and  render 
indistolubki  the  bonds  which  unite  the  French  and  Spanish  nations." 

The  King  of  Spain,  by  a  royal  order,  given  at  San  Lorenzo  El 
Real,  on  the  13th  of  November^  176S,  accepts  the  cession  in  the  fol- 
towing  terms;-^ 

^  Therefore^  in  order  to  estaUish  between  the  French  and  Spanish 
natiom  the  same  spirit  of  union  and  friendship  which  should  subsist, 
as  they  do  in  the  hearts  of  their  sovereigns,  I,  therefore,  take  pleasiure 
in  accepting,  as  I  do  accept,  in  proper  form,  the  said  act  of  concession^ 
jMTomisin^  also,  to  accept  those  which  may  hereafter  be  judged  neces- 
sary for  carrying  it  into  entire  and  formal  execution,  and  authorising 
the  said  Marquis  de  Grimaldi  to  treat,  conclude,  and  sign  them.'' 

]t  is  hardly  necessary  here  to  state  that,  from  the  y^r  1731,  when 
the  India  Company  siinrendered  its  grant,  to  the  year  1762,  when 
the  province  was  ceded  to  Spain,  that  all  tfie  grants  made  by  that 
Company  were  respected  by  the  French  authorities,  and  that  a'lai^e 
ponioii  of  the  titles  in  the  vicinity  of  New  Orleans,  Vincennes,  Kas- 
kaakia,  and  Detroit,  are  to  tfiis  day  held  under  these  concessions.  In 
a  large  iNMiU>er  of  cases  the  papers  themselves  have  been  lost  by  time 
wai  aficident,  and,  indeed,  their  preservation  was  not  considered  of 
any  moment  after  the  passage  of  the  act  of  Congress  subsequently 
to  the  acquisition  of  Louisiana,  declaring  that  all  claims  to  land,  upon 
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proof  of  ten  years'  ponesiion  without  wriUen  erideiioe,  ahonld  be 
confirmed. 

By  the  definitive  treaty  of  peace  of  1763,  the  oenion  ftom  France 
to  Spain  was  eonfinned  in  the  terms  in  whieh  the  oessioQ  has  been 
recited.  It  will  be  observed  that  neither  in  the  original  conventtoo 
at  Fontainebleau,  on  the  3d  of  Noyemh^r,  17609  nor  in  the  act  of 
acc^tance  and  ratification,  at  the  Eseorial,  the  13th  of  November  of 
the  same  year,  nor  in  the  confinMitioo  of  the  eessioa  afterwards,  is 
any  reference  whatever  made  to  the  titles  to  land  of  the  inhabitants 
of  the  province  of  Louisiana.  The  King  of  Fraaee  in  his  ordm 
given  at  Versailles  the  21st  of  April,  1764,  addnessed  to  Mondew 
Dabadie,  says:-^<^  By  a  convention  made,  etc.^  I  eeded  of  mine  own 
free  will  to  my  dear  and  well-beloved  oousin^  the  King  of  Spain,  in 
perpetuity,  purely  and  simply,  and  without  exception,  aU  the  country 
known  by  the  name  of  Louisiana.'^  . 

The  King  of  France  proceeds:-*-^  I  promise  myself  from  the  friend* 
diip  and  affection  of  his  Catholic  Majesty,  that  he  will  give  oiders  to 
his  governors,  eta,  that  the  inhabitants  may  be  kept  and  maintained 
in  their  possessions,  that  they  may  be  confirmed  in  the  ownership  of 
their  property  according  to  the  grants  that  may  have  been  made  to 
them  by  the  governors  and  ord<Hinateors  of  the  colony,  and  that  the 
said  grants  be  considered,  reputed,  and  confirmed  by  hie  Catholic 
Majesty,  although  they  might  not  have  been  confirmed  by  me/' 

Here  a  question  of  some  magnitude  arises,  upon  the  new  relation 
ereated  by  this  cession  of  a  provirnse,  without  any  provision  for  the 
tights  of  property  of  the  ceded  inhabitanta.  Does  a  treaty,  iroportiog 
an  absolute  tmnsfer  of  a  pnovinoe,  without -regard  to  individiuil  pnv 
prietorship,  place  at  the  mercy  of  a  sovereign  acquiring,  the  right  to 
di^Kise  ot  the  persons  Bind  property  of  the  inhabitants?  It  is  impor- 
tant, upon  so  grave  a  question  of  international  law,  to  inquire  whether 
it  is  competent  for  one  severeigD,  when  forced  by  public  necessity. 
Off  induced  by  the  voluntary  eapriciaus  exercise  of  royal  authority, 
as  hi  the  case  stated,  to  de|Hnte  bis  eufajeets  of  their  possessions,  Thn 
ipiestioa  depends  fisst,  upon  the  law  of  oatioits,  which  is  composed 
iniact0f  ttie  usages  of  natioin,  which  are  liable  to  perpemal  changs^ 
aod  which  rest  upon  the  imuxim,  <^  fu0d  naiuraUs  raHoinier  omnm 
homimes  tonsiUuii^  voeaiurftu^genlmmJ^  As  tlris  natural  reason 
depends  upon  the  moral  sense  and  principles  of  justice  of  mtnislsrs 
and  princes,  it  follows,  that  such  a  oode  is  liable  to  change  in  eoaae 
respects,  every  half  century,  according  to  ihe  prevailing  intereele  and 
polby,  or  force,  fraud,  and  power  of  nations  There  are,  howeyer, 
certain  admitted  fundamental  mayjmt  of  geoeml  law,  founded  upon 
estabfahtJ  systems  of  Bihies,  and  saactioDod  by  4uch  general  usage, 
dMt  they  faaive  in  some  measure.  oonstiMjited  a  code,  or  common  hw 
a{  polilwsai  action.  There  are-also  the  partieular  municipal  cedes  of 
all  countriea,  which  probibil  the  sovereign,  ev«n  in  cases  of  extreme 
necessity,  f  mm  approprmting  the  property  of  the  inhaUtantt  witbo«t 
adequate  remuneration. 
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It  may  be  said  that  there  is  not  a  code  in  Europe  in  which  that 
principle^in  some  form  or  to  some  extent,  has  not  been  incorporated. 

It  is  conceded,  that  in  cases  of  conquests,  where  a  state  or  its  pro- 
vinces have  been  destroyed  by  force  of  arms,  and  where  to  secure  the 
subdued  territories  the  conqueror  has  required  allegiance  or  expulsion, 
the  rule  is  different  from  amicable  cession.  But  even  there  it  is 
unusual  to  do  more  than  to  displace  the  sovereign,  and  confiscation 
absolute,  or  qualified,  is  very  rarely  ever  resorted  to.  It  is  believed 
to  be  well  established,  however,  that  in  amicable  cessions  of  territory 
the  principle  is  universally  admitted  and  acted  upon,  to  respect  and 
protect  private  property. 

The  laws  of  nations  regulated  by  the  usages  and  practices  of 
nations,  and  by  treaties,  often  the  result  of  the  inability  of  the  weak, 
and  the  power  of  the  strong,  must,  in  some  measure,  depend  upon 
speculative  political  notions  of  right  and  wrong  in  different  ages  of 
the  world.  A  century  gone  by  in  the  transcendental  notions  of 
sovereign  power,  then  too  common  among  the  nations  of  Europe, 
especially  about  the  period  of  the  reign  of  Louis  XIV,  the  king  was 
considered  every  thing  and  the  people  nothing.  Since  that  time, 
Charles  I  of  England  and  Louis  XVI  of  France,  have  lost  their  heads, 
and  the  houses  of  Stuart  and  the  line  of  Bourbon  atn6,  have  been 
driven  fiom  the  thrones  of  their  ancestors.  The  American  revolution 
too,  has  established  a  principle  as  an  example  to  nations,  that  the 
people,  their  lives,  liberty  and  property,  are  every  thing,  and  the 
government  nothing  in  comparison.  From  the  year  1762  to  the  pre- 
sent da.y,  the  question  must  be  considered  as  definitely  settled,  that  in 
cases  c^f  amicable  cession  of  territory,  the  property  of  the  inhabitants 
must  be  regarded  as  sacred.  By  the  treaty  of  1763,  Cuba  was  sur- 
render^ to  Spain  in  exchange  for  the  Floridas;  the  pre-existing  titles 
in  both  countries  were  respected  and  confirmed.  Louisiana  was 
transferred  to  Spain  and  Canada  to  Great  Brrtain,and  there  is  not  an 
instance  in  which  private  property  was  disregarded  or  confiscated. 
After  the  American  revolution,  though  the  treaty  of  peace  of  1783 
contained  no  provision  for  the  titles  of  British  subjects,  and  even  alien 
enemies,  the  principle  was  considered  so  obviously  just,  that  in  a 
treaty  of  1794,  we  acknowledged  all  titles  of  British  subjects  to  lands 
in  the  United  States,  made  when  they  were  colonies.  In  a  more 
recent  Instance,  the  titles  of  the  inhabitants  of  Trinidad  have  been 
maintained  by  an  English  court  without  treaty  stipulation,  upon  the 
principles  of  the  laws  of  nations. 

'  Neither  the  treaties  nor  the  decisions  of  Great  Britain,  however, 
are  considered  the  safest  and  soundest  expositions  of  international 
law  upon  subjects  of  individual  rights,  as  the  doctrine  of  alienage  and 
allegiance  are  carried  to  a  greater  extent  by  their  peculiar  code  and 
constitution,  than  in  any  o&er  country.  There  is  not  an  instance, 
however,  on  record,  in  which:  Oreat  Britain,  by  any  act  of  parliament 
or  order  in  council,  has  attempted  to  deprive  the  inhabitants  of  a 
conquered  or  ceded  territory,  of  their  rights  of  property;  The  two 
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cases  of  Canada  and  Trinidad  are  exemplifications  of  this  fact,  to 
which  we  may  add  that  of  the  Floridas,  in  all  of  which  Great  Bhtaia 
recognised  all  the  pre-existing  Spanish  titles. 

In  the  conquests;  of  Napoleorif  of  HoUandy  Germany,  Italy  and 
Spain,  the  individual  property  of  the  inhabitants  in  the  soil,  according 
to  the  laws  and  usages  of  the  CQuntry,  have  neieer  been  made  a  ques- 
tion, nor  deemed,  worthy  of  negotiation.  In  the  year  1300,  Louisiana 
was  ret  receded  by  Spain  to  France,  and  no  i^oyision  or  article  was 
inserted  relating  to  the  property  of  the  iubabitsmts.  The  king  of 
Spain,  however,  used  almost  the  same  language  which  was  employed 
by  the  king  of  France  in  his  letter  to  governor  d'Abadie. 

In  a  royal  dispacho  given  at  Barcelona,  5th  of  October,  1S02,  for 
the  delivery  of  the  province,  he  declared  that  <<  The  inhabitants  shall 
continue  in  the  peaceful  possession  of  their  property.  All  grants 
made  by  my  governors,,  by  whatever  denomination,  shall  be  cou* 
firmed,  etc.,  etc*'  (White's  Spanish  Laws,  p.  162.) 

In  1803,  the  colony  was  ceded  by  the  first  consul  Napoleon  to  the 
United  States,  with  a  general  reservation  of  the  rights  of  private  pro- 
perty. Private  property  has  been  defined  to  be  titles  legal  and 
equitable  by  the  supreme  court,  and  the  rights  of  e^her  French  or 
Spanish  inhabitants  would  have  been  held  equally  sacred  by  the  laws 
and  usages  of  civilised  nations  without  treaty  stipulation^ 

Soulard's  case,  4  Peters. 

Percheraan's  case,  7  Peters*    . 

Immediately  after  that  treaty,  boards  of  commissioners  were 
organised  for  the  ascertainment  of  private  property  in  upper  and 
lower  Louisiana,  and  in  every  act  of  congress  upon  the  subject,  the 
French  and  Spanish  titles  are  put  upon  the  same  footing  in  all 
respects.  In  the  whole  region  composing  Louisiana,  as  it  was  held 
from  the  organisation  of  the  "  Compagnie  d'Occident,"  in  1717,  to 
the  final  transfer  of  the  la$t  portion  of  it  to  the  United  States  in  1803; 
there  has  been  no  law  relating  to  titles  in  which  provision  is  not 
made  for  the  confirmation  of  French  grants  and  concessions.  These 
titles  at  Detroit,  Kaskaskia,  Vincennesand  New  Orleans  in  every  case 
where  the  quaptity  was  under  the  jurisdiction  of  the  commissioners, 
were  confirmed.  Thi^  nmy  be  considered  conclusive  evidenoe  of  the 
legislative  construction  of  the  various  treaties  on  the  subject.  By  all 
the  acts  of  congress,  confirmatory  of  reports,  the  principle  has  been 
established  and  acted  upon. 

In  addition  to  these  public  acts  of  executive  and  legislatiye  con- 
struction, the  courts  of  the  United  States  have  recently  been  cailed 
upon  to  pronounce  more  authoritatively  on  the  subject.  Whatever 
play  liave  been  the  specqlative  opinions  of  writers  upon  abstract 
principles  of  international  and  general  law,  so  far  as  the  United  States 
are  concerned,  the  judgment  and  opinion  of  the  highest  judicial  tri- 
bunal of  the  country  has  established  principles  as  permanent  as  the 
government  itself. 

The  Supreme  Court,  in  the  case  of  Arredondo  and  others,  against 
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the  United  States,  in  6  Peters^  Reports,  say,  that  they  "  will  decide 
whether  the  lands  in  controversy  were  the  property  of  the  claimants 
before  the  treaty,  and  if  so,  that  its  protection  is  as  much  guaranteed 
by  the  laws  of  a  republic  as  the  ordinances  of  a  monarchy."  The 
court  further  proceed  to  say,  at  page  717,  that  the  principle  by  which 
a  title  is  to  be  tested,  is,  whether  by  the  laws  of  the  province  it  **  was 
property  at  the  time  the  treaty  took  effect."  Chief  Justice  Marshall, 
in  delivering  the  unanimous  opinion  of  the  court,  in  the  case  of  Juan 
Percheman,  7  Peters,  holds  this  language.  **It  may  not  be  un- 
worthy of  remark,  that  it  is  very  unusual,  even  in  cases  of  conquest, 
for  the  conqueror  to  do  more  than  to  displace  the  sovereign  and 
assume  dominion  over  the  country.  The  modern  usage  of  nations, 
which  has  become  law,  would  be  violated;  that  sense  of  justice  and 
of  right,  which  is  acknowledged  and  felt  by  the  civilised  world,  would 
be  outraged,  if  private  property  shoufld  be  generally  confiscated,  and 
private  rights  annulled.  The  people  change  their  allegiance,  their 
relation  to  their  ancient  sovereign  is  dissolved;  but  their  relations  to 
each  other,  and  their  rights  of  property  remain  undisturbed."  If  this 
be  the  modern  rule,  even  in  cases  of  conquest,  who  can  doubt  its 
application  to  a  case  of  amicable  cession  of  territory? 

Had  Florida  changed  its  sovereign,  by  an  act  containing  no  stipu- 
lation respecting  the  property  of  individuals,  the  right  of  property, 
in  all  those  who  become  subjects  or  citizens  of  the  new  government, 
would  have  been  unaffected  by  the  change.  It  would  have  remained 
the  same  as  under  the  ancient  sovereign. 

The  language  of  the  second  article  conforms  to  this  general  prin- 
ciple: **His  Catholic  Majesty  cedes  to  the  United  States,  in  full  pro- 
perty and  sovereignty,  all  the  territories  which  belong  to  him,  situ- 
ated to  the  eastward  of  the  Mississippi,  by  the  name  of  the  East 
and  West  Florida." 

A  cession  of  territory  is  never  understood  to  be  a  cession  of  the 
property  belonging  to  its  inhabitams. 

The  king  cedes  only  that  which  belongs  to  him.  Lands  he  had 
previously  granted  were  not  his  to  cede.  Neither  party  so  under- 
stood the  cession.  Neither  party  could  consider  itself  as  attempting 
wrong  to  individuals,  coiKlemned  by  the  practice  of  the  whole  civi- 
lised world. 

Let  us  apply  the  doctrine  here  established  by  that  enlightened 
Court,  in  the  luminous  opinions  of  Justice  Baldwin  and  the  late 
lamented  and  illustrious  Chief  Justice  Marshall,  to  the  treaties  of 
1762  and  1763.  **  A  cession  of  a  province  is  never  understood  to  l)e 
a  cession  of  the  property  of  the  inhabitants." 

Spain  did  not  obtain  possession  of  Louisiana  tmtil  176^  and  then 
only  by  force  of  arms.  It  may  then  be  asserted  with  confidence,  as 
an  incontrovertible  historical  fact,  that,  during  the  Spanish  domina- 
tion, the  French  grants  were  regarded  as  valid  titles. — Whatever  dis- 
cussion might  have  arisen  as  to  the  application  of  the  lisiw  of  nations, 
the  legislative  and  judicial  action  of  the  Government  of  the  United 
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States,  must  be  coosidered  as  having  removed  all  disabilities  and  is 
decisive  of  the  American  interpretation  of  these  treaties. 

If;  then,  by  the  Executive  and  legislative  proceedings  of  the  Gov- 
ernment of  the  United  States  and  the  judicial  decisions  of  its  courts 
in  all  the  most  considerate  and  solemn  legislation,  and  mature  judg- 
ments upon  the  treaties  and  laws  of  nations  applicable  to  these  ces- 
sions, it  has  been  established  and  adjudged  that  the  property  of  the 
inhabitants  is  unaffected  by  the  change,  we  must  look  upon  every 
title  of  French  or  Spanish  claimant  made  by  a  competent  authority 
under  the  Goveinment  of  Great  Britain  and  the  United  States  as 
standing  upon  the  same  footing  with  grants  from  the  Crown  to  British 
subjects,  and  patents  from  the  President  of  the  United  States  to 
American  citizens. 

The  question  then  arises  whether  the  United  States  can  by  any 
law  requiring  registration,  presentation  to  Commissioners,  or  in  any 
other  manner  declare  a  forfeiture  of  a  title  thus  situated*  Is  not 
this  property  equally  under  the  protection  oi  the  Constitution  of  the 
United  States? 

The  judges  of  the  court  say,  in  the  case  of  Arredondo,  that  they 
^will  inquire  what  was  property  when  the  treaty  took  effect,  and 
that  its  protection  is  as  much  guaranteed  by  the  laws  of  a  Republic, 
as  the  ordinances  of  a  Monarchy.^' — If  it  then  be  admitted  as  it  is 
conceived  to  be  incontestably  established*  that  the  titles  of  property 
of  the  French  inhabitants  were  not  impaired  or  destroyed  by  the 
cession  to,  and  retrocession  from  Spain,  nor  by  the  treaty  of  Louisi- 
ana of  1803,  it  follows  that  their  titles,  thus  guaranteed  and  protected, 
cannot  be  affected  by  legislation  in  any  other  manner  that  the  Coo- 
^stitution  and  laws  allow,  in  regard  to  patents  from  the  President 

In  the  case  before  referred  to,  of  the  United  States  and  Percheman, 
7  Peters,  page  88,  the  Supreme  Court  say,  "Without  it  (the  treaty) 
the  titles  of  individuals  would  remain  as  valid  under  the  new  gov- 
ernment as  under  the  old,  and  those  titles,  so  far  at  least  as  they  toere 
eoMummute^  might  be  asserted  in  the  courts  of  the  United  States 
independently  of  this  article.'' 

The  treaty  declares  that  the  grants  "shall  remain  ratified  and  con- 
firmed to  the  persons  in  possession  of  them"  (the  titles),  thus  con- 
forming to  the  universally  received  doonrines  of  the  laws  of  nations. 
"  The  United  States  could  have  no  motive  in  insisting  on  the  inter- 
position of  government,  in  order  to  give  validity  to  titles,  which  ac- 
cording to  the  usages  of  the  civilised  world  were  already  valid." 
The  enlightened  opinion  of  that  excellent  man,  and  learned  judge, 
the  late  Chief  Justice  Marshall,  concurred  in  unanimously  by  every 
member  of  the  bench  of  the  Supreme  Court,  must  now  be  considered 
the  established  law  of  the  land  in  the  United  States.  This  decision 
does  not  leave  proprietors  of  lands,  where  titles  are  derived  from 
foreign  governments,  at  the  mercy  and  discretion  of  Congress. 

The  first  treaty,  however,  that  was  entered  into  with  France,  and 
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which  still  snbmsis  as  a  monumeDt  of  the  justice  and  reciprocal  good- 
will of  the  two  nations,  contained  the  following  article: — 

«  Trait6  du  6  Ffevrier,  1778;  An.  XI. 

^  Les  sujets  et  habitans  desdits  Etats-Unis,  ou  de  Pun  d'eux,  ne 
seront  point  reputes  aubains  en  Franpo,  et  cons^quemtnent  seront 
exempts  du  droit  d'aubaine  ou  autres  droits  semblables,  quelque  nom 
qu'il  puisse  avoir;  pourront  disposer  par  testament,  donation,  ou  au- 
trementy  de  leurs  biens,  meubles  et  immeubles  en  fayeur  de  telles 
personnes  que  bon  leiir  semblera,  et  leurs  heritiers,  sujets  desdits 
Etats-Unis,  r6sidans  soit  en  France  ou  ailleurs,  pourront  leur  suc- 
c6der,  ab  intesiai^  sans  qu'ils  ayent  beaoaa  d'obtenu  des  lettres  de 
naturalit6,  et  snus  que  I'efiet  de  oet|e  concession  leur  puisse  6tre  con- 
test6  ou  emp^h6,  sous  pr6texte  de  quelques  droits  ou  prerogatives 
des  provinces^  villes,  ou  personnel  privies;  et  seront  lesdits  h^ritiers, 
soit  k  titre  paiticulier^  sou  ab  intesiatp  exempts,  de  tout  droit  de  de- 
traction ou  autre  droit  de  ce  genre,  sauf  a6anmoips  les  droits  locaux, 
tant  et  si  long-temps  qu'il  n'en  sera  point  ^tabli  de  pareils  par  lesdits 
£tats-Unis  ou  aucun  d'iceux.  Les  sujets  du  Roi  Tr^Chr^tien  jou- 
iront,  de  leur  edt6,  dans  tous  les  domaines  desdits  4tats,  d'une  enti^re 
et  parfaite  r6ciprocit6,  relativemeot  aux  stipulations  renferm^es  dans 
le  present  article/' 

Treaty  of  the  6tli  Febniary,  177S;  Art.  XI. 

^  The  subjects  and  inhabitants  of  said  United  States,  or  of  any  of 
them,  shall  not  be  considered  as  aliens  in  France^  and  shall  conse- 
quently be  exempt  of  the  right  of  escheat  to  the  crown  (<  droit  d'au- 
baine') or  other  similar  rights,  under  whatever  denomination;  they 
shall  have  the  right  to  dispose,  by  testament,  donation,  or  otherwise, 
of  their  property,  movable  or  immovable,  (real  or  personal,)  in  favor 
of  such  persons  as  to  them  will  seem  fit,  and  their  heirs,  subjects  of 
the  said  United  States,  residing  in  or  out  of  France,  shall  inherit,  ab 
intesiafej  without  the  necessity  on  their  part,  to  obtain  letters  of  natu- 
ralization, and  without  the  effect  or  result  of  this  concession  or  privi- 
lege, being  contested  to,  or  withdrawn  from^  tbeoii  under  the  pretext 
of  certain  rights  or  prerogatives  for  the  provinces,  cities,  or  private 
persons.  And  the  said  heirs,  either  from  a  particular  title  or  ab  in- 
tesiaiej  shall  be  exempted  from  all  duty  of  detraction  or  any  other 
of  the  same  kind,  saving,  however,  the  local  duties  or  rights,  as  long 
as  similar  ones  shall  not  be  levied  or  imposed  by  the  said  United 
Slates,  or  either  of  them,  the  subjects  of  his  Most  Christian  King, 
shall  also  enjoy  in  all  the  domains  of  the  said  States,  an  entire  and 
perfect  reciprocity  in  rekUoQ  to  the  stipulations  contained  in  the  pr&» 
sent  article.'* 

This  treaty,  of  course,  supersedes  all  the  apts  of  congress  or  state 
laws,  which  infringe  in  any  degree  its  provisions,  and  destroys  aU 
pretensions  founded  upon  the  absence  or  alienage  of  the  heirs  of  Re-* 
naut,  and  refutes  any  claim  to  forfeiture  under  any  pretext  whatever* 
The  articles  above  recited  preserving,  and  the  Louisiana  Treaty 
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confirming,  private  property,  would  seem  to  be  conclusive  upon  the 
rights  of  all  French  inhabitants. 

The  quo  modo  of  executing  these  treaties  has  been  the  only  matter 
of  discussion  in  the  United  States. 

Whenever  such  questions  have  gone  before  the  courts,  the  rights 
of  individuals  have  been  preserved  with  the  most  fearless  impartiality 
and  upright  integrity.  The  consthution  of  the  United  States  in  the 
organisation  of  the  government,  has  with  a  sagacity  and  foresight  for 
which  its  authors  were  distinguished,  provided  against  passions  and 
prejudices  local  and  national,  that  might  disturb  the  adm*nistrat]on 
of  justice,  by  giving  jurisdiction  to  the  federal  courts  in  all  eases  in 
which  aliens  and  citizens  of  different  states  are  parties.  The  consti- 
tution has  provided  a  tribunal  for  aliens,  and  for  all  questions  arising 
under  the  constitution  itself,  treaties  and  laws  of  nations,  and  the 
twenty-fifth  section  of  the  judiciary  act  of  17S9,  gives  a  writ  of  error 
from  judgments  rendered  in  state  courts,  where  questions  of  this  de- 
scription are  involved,  or  may  arise. 

In  the  case  before  referred  to,  the  decision  pronounced,  affirms  the 
principle,  that,  upon  "all  titles  consummated,'^  under  foreign  govern- 
ments, an  action  of  ejectment  may  be  maintained*  Without  the 
recognition  of  such  a  principle,  the  government  of  the  United  States 
arrogating  to  itself  an  odious  prerogative,  incompatible  with  justice, 
and  destructive  of  rights  of  property,  as  well  as  abhorrent  to  the 
genius  of  a  republic,  would  deny  to  a  foreigner  the  investigation  of 
his  rights  in  courts  organised  by  the  government  itself,  and  designed 
by  the  constitution  to  be  their  shield  and  protection. 

In  the  case  of  Percheman,  a  still  nM>re  odiotis  prerogative  was  fee- 
bly claimed,  but  discountenanced  by  the  court,  by  a  declaration  that 
it  was  impossible  that  it  <^ould  -be  seriously  contended  for.  In  the 
court  below  it  had  been  insisted,  thai  as  the  title  of  Percheman  was 
not  presented  to  the  commissioners,  according  to  law,  that  the  title 
was,  by  the  act  of  congress,  forfeited.  The  court  dispose  of  this 
question  by  a  declaration  that  a  board  of  commissioners  for  the 
ascertainment  of  titles,  is  only  instituted  for  inquiry ^  and  that  they 
are  not  a  "court  exercising  judicial  jjower,'*  and  cannot  decide  finally 
Ijpon  titles.  It  is  further  considered  by  the  court,  that  tho  provision 
declaring  a  title  void  for  a  foilure  to  present  it  to  the  commissioners, 
can  only  mean  that  it  shall  be  held  so  by  the  commissioners.  <<  It  is 
impossible  to  suppose  that  congress  intended  to  forfeit  real  titles." 
The  position  was  considered  so  untenable^  that  the  attorney-general 
did  not  insist  upon  it  in  argument.  If  such  a  monstrous  proposition 
had  been  seriously  maintained,  there  is  no  question  that,  instead  of  the 
language  employed  of  the  impossibitiiy  of  sueh  an  intention  of  the 
legislature  in  the  passage  of  such  an  act,  the  court  would  have  declared 
in  the  most  explicit  and  forcible  manner,  that  such  an  attempted  for- 
feiture was  unconstiiutional  and  void.  If  this  were  not  so,  it  would  be 
in  the  power  of  congress,  representing  the  government  and  people, 
who  are,  in  fact  parties  in  interest,  by  an  arbitrary  law  or  speedy 
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« 
prescription,  without  notice,  to  vitiate  titles  valid  under  the  laws  of 
nations  and  treaties. 

It  has  been  shown  that  the  British  government  in  Canada  and  the 
United  States  in  all  the  territories  composing  the  province  of  Loui- 
siana, have,  by  law,  recognised  all  French  titles,  and  have  confirmed 
those  presented  to  and  reported  upon  by  the  commissioners.  There 
are  still  Iwo  other  classes. — Firsts  those  presented  to  the  commis- 
sioners, where  the  magnitude  of  the  title  exceeded  the  quantity  that 
they  were  authorised  to  decide  upon,  and  which  were  reported  to 
congress  for  further  action;  and  gecondly^  those  which  were  not  pre- 
sented to  any  tribunal  of  th^  United  States,  either  on  account  of  the 
rorance  of  the  claimants,  their  heirs  and  representatives,  or  where 
country  was  occupied  until  within  a  few  years  past  by  the  In- 
dians, after  the  French  were  driven  out  and  destroyed  in  the  war  of 
1726,  and  for  some  years  succeeding. 

It  is  believed  that  there  are  very  fisw  of  these  titles — I  diall  select 
one  of  the  first  class. 

In  the  yeoar  17dd,  during  the  period  when  the  <<  Compagnie  des 
Indes''  were  in  full  possession  of  all  the  rights  conferred  by  the  royal 
grant  of  1717,  there  was  granted  to  Philippe  Fran9ols  Renaut,  di- 
rector-general of  the  mines  of  Upper  Louisiana,  and  one  of  the  most 
respectable  and  scientific  Frenchmen  who  ever  entered  the  province, 
several  tracts  of  land  on  both  sides  of  the  Mississippi.  The  grant  is 
as  stated  in  the  case  submitted. 

Philippe  Francois  Renaut,  the  *<  concessionaire'^  in  this  case,  was 
a  gentleman  of  the  first  coimections  in  France,  and  in  consequence 
of  his  science  in  natural  history,  and  particularly  mineralogy,  was 
induced,  by  the  <^  Compagnie  des  Indes,''  to  undertake  a  tour  of  ex- 
ploration for  them,  nnder  promises  of  the  most  mimificent  liberality. 
The  king  had,  as  it  will  have  been  seen,  abandoned  the  reserved 
right  to  a  portion  of  the  mines  stipulated  for  in  the  grant  to  Crozat 

The  whole  was  the  absolute  property  of  the  company,  who  were 
exceedingly  anxious  to  grant,  or  to  have  them  granted  to  any  one 
who  would  undertake  their  exploitation.  In  the  year  1719,  in  con- 
sequence of  letters  given  to  Renaut  upon  his  embarkation  for  Loui- 
siana and  the  perfect  understanding  between  him  and  the  company, 
be  is  designated  as  a  ^^CanttsnonnaireJ* 

The  company  at  Paris,  however,  could  not  designate  the  tracts 
which  he  might  select,  as  that  depended  upon  examinations  to  be 
made  aAer  his  arrival.  The  commandant-general,  Bienville,  was  the 
director  and  agent  of  the  company*  appointed  upon  their  recommen- 
dation, according  to  the  *♦  Lettres  Patentes"  before  referred  to. 

It  was  not  known  in  1719,  when  Renaut  set  out,  whether  he  might 
discover  mineral  lands  in  Upper,  or  Lower  Louisiana.  If  he  had 
found  tfa^oi  within  the  jurisdiction  of  Bienville,  they  would  of  course 
have  been  conceded  by  him.  When  he  set  out  upon  an  exploring 
expedition,  he  took  with  him  a  letter  of  Bienville,  expressing  the 
wishes  and  intentions  of  the  company,  and  authorising  him  to  make 
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his  locations.  It  appears  that  the  selection  was  made  after  the  1111- 
nois  was  established  as  a  new  district,  and  separated  from  the  juris- 
diction of  Bienville.  This  accounts  for  the  concession  having  been 
made  by  Boisbriant,  who  was  commandant,  director,  chief,  and  judge 
of  the  Illinois,  having  the  entire  authority  from  the  crown  and  com- 
pany to  conduct  their  affairs  civil  and  military.  The  history  of  that 
period  establishes  the  fact,  that  the  **  Compagnie  des  Indes'*  offered 
their  vessels,  and  that  the  Regent  placed  at  their  disposition  a  large 
part  of  the  French  navy  to  transport  to  Louisiana  persons  to  settle 
the  colony.  When  the  charter  was  surrendered  in  173!  to  the  crown, 
the  records  of  the  company  were  surrendered  to  the  ^  Minist^re  des 
colonies  et  marine,*'  to  which  department  the  papers,  records  and 
archives  of  the  colonies  properly  appertained. 

Among  these  papers  is  to  be  found  the  register  of  all  the  names  of 
artificers,  miners  and  laborers  sent  out  by  Renaut  to  establish  a  con- 
cession. The  documents  show  incontestibly  a  perfect  previous  nn- 
derstanding  with  the  company,  who  deemed  it  the  greatest  acquisition 
to  induce  Renaut  to  go  out  and  to  accept  their  grant  It  was  made 
by  competent  officers  in  pursuance  of  this  previous  arrangement  It 
required  therefore  no  ratification  to  give  it  validity.  It  contained  no 
condition,  precedent  or  subsequent,  upon  Which  it  might  be  declared 
null.  It  was  as  full  atid  absolute  a  title  as  any  the  president  ever 
gave  in  pursuance  of  an  act  of  congress. 

The  concessions  of  the  company  were  of  two  kinds,  absolute  and 
conditional.  They  were  absolute  and  in  fee,  when  the  parties  were 
on  the  land,  or  where  there  was  either  a  confidence  that  they  wonid 
be  improved  without  the  coercion  of  a  condition,  or  as  a  remunera- 
tion for  services  rendered.  In  all  such  cases,  whether  made  by  the 
directors  in  Paris,  or  by  their  officers  in  Louisiana,  they  were  in  fee 
simple,  or  in  franc  aieu. 

Those  which  were  conditional,  depending  on  settlement  and  culti- 
vation, were  made  by  the  officers  with  these  conditions  precedeni, 
upon  the  performance  of  which  the  directors  or  the  commandant, 
either  gave  or  ordered  to  be  given  a  title  en  franc  aleu.  The  first 
commission  issued  after  the  establishment  of  the  "  Compagnie  d'Oc- 
cident,"  recites  that  the  king  in  council  by  article  41st  of  the  "leitres 
patentes**  of  August  1717,  having  authority  for  the  first  time  only  to 
nominate  a  director,  (**pour  rfegir  et  administrer,")  the  affairs  of  said 
company,  only  for  the  time  mentioned,  nominates  and  appoints  Sieur 
Law, "  Directeur-G^nferal  de  la  Banque,"  to  whom  power  is  given 
to  govern  the  affairs  of  the  company.  This  was  a  provisory  appoint- 
ment for  the  organisation  of  the  company. 

After  the  nomination  of  the  first  director  at  Paris  the  company  had 
power  to  appoint  and  remove  all  officers. 

Law  ceased  to  be  director  in  1719,  when  the  union  of  the  two 
companies  took  place,  and  left  France  in  1720.  It  will  be  observed 
that  the  commissions  of  Bienville  and  Boisbtiant  are  in  the  same 
words—**  pour  rfcgir  les  affaires  de  la  compagnie.'*    In  referring  to 
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the  grants  made  at  Paris,  it  will  be  seen  that,  in  nearly  every  instance, 
they  are  issued  in  the  form  of  an  order  to  the  commandant  and  di- 
rector in  Louisiana,  to  grant  in  «<  franc  aleu^'  to  the  persons  named 
therein,  etc. 

These  papers  were  only  issued  to  people  in  France;  those  in  Loui- 
siana were  given  at  once  in  ^  franc  sJeu''  b^f  the  local  officers.  The 
concessions  and  their  form  in  France  are  only  referred  to  for  the 
purpose  of  showing  the  perfect  understanding  of  the  company,  as 
proved  by  their  own  orders,  and  the  universal  practice  of  the  com- 
mandants o-anting  in  ^  franc  aleu.^'  In  1717,  Boisbriant,  the  com- 
mandant of  Mobile,  was  appointed  commandant<>general,  in  case  of 
the  absence  of  Bienville.  In  171S,  he  was  appointed  commandant 
of  Illinois.  In  that  year  an  order  was  given  by  the  **  Compagnie  des 
Indes"  dedaring  that  the  mines  of  Illinois  shall  be  under  the  direc- 
tion of  a  council,  composed  of  Boisbriant,  commandant,  and  M.  La- 
loyre  des  Ursins,  principal  secretary.  This  was  followed  by  a  more 
formal  order  constituting  a  provincial  council,  upon  the  report  of  the 
commissaires  of  the  king  in  1722. 

In  this  respect,  the  <<  Compagnie  des  Indes"  pursued  the  policy 
adopted  by  Great  Britain,  Spain,  and  France  in  their  colonies;  in  all 
of  which  the  governors,  ordonnateurs,  and  commandants,  repre- 
senting the  king  in  their  respective  districts,  granted  lands,  either  in 
fee  to  meritorious  subjects  for  services  rendered,  or  upon  condition 
to  promote  agricultural  improvement  In  the  case  of  Renaut,  the 
grant  was  in  fee  simple,  without  condition  precedent  or  subsequent, 
and  invested  him,  eo  inntantiy  with  a  full,  complete,  and  inde- 
feasible title  to  the  lands  described  in  the  grant  itself.  He  was  at 
the  time  of  the  concession  in  possession,  having  carried  with  him  six 
hundred  persons  to  Louisiana,  and  continued  the  actual  possession 
until  1744,  when  he  departed  for  France,  to  carry  out  his  family  and 
a  large  number  of  operatives.  He  was  detained  by  ill  health,  and 
died  in  1755,  leaving  five  children.  This  event  was  followed  by 
the  war  between  France  and  England,  by  the  American  revolution, 
and  successive  Indian  wars,  down  to  the  period  of  the  Louisiana 
treaty. 

Immediately  after  that  treaty,  the  United  States,  acting  upon  the 
principles  before  indicated,  made  provision  by  law  for  the  confirma- 
tion of  French  titles  in  Louisiana,  Missouri,  and  Illinois.  The  various 
acts  ^nd  proceedings  of  commissioners,  committees,  and  congress 
have  been  detailed.  After  twenty-seven  years  of  delay,  whilst  these 
heirs  were  waiting  for  the  tardy  justice  of  congress  in  extending  to 
them  the  recognition  of  their  title,  depending  upon  principles  esta- 
blished in  a  hundred  other  cases  of  smaller  amount,  it  was  again 
referred  to  congress.  The  titles  of  Renaut  had  been  admitted  by  the 
confirmation  of  every  title  derived  from  sales  made  by  him.  These 
sales  do  not  stand  upon  the  footing  of  ordinary  transfers,  as  under- 
stood in  the  United  States. 

Every  sale  before  a  governor  or  commandant,  under  the  Spanish 
Vol.  I.— 93 
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governmenty  is  equivalent  to  a  judicial  sentence,  and  is,  in  fact,  in  all 
respects,  the  approval  of  the  title  of  the  grantor.  The  officers  before 
whom  a  Spanish  bill  of  sale  is  passed,  are  bound  to  see  that  the  per- 
son making  it  exhibits  his  title,  and  that  title  in  the  first  sale  is  the 
grant  from  the  proper  officer  of  the  crown.  The  purchaser  takes  a 
notarial  copy  of  the  bill  of  sale,  which  he  exhibits  to  succeeding  ven- 
dees in  the  deraignment  of  title  to  the  last  holder.  Concessions  upon 
condition  cannot  be  conveyed,  until  there  is  proof  of  the  performance 
of  the  condition.  In  the  case  of  Renatit,his  grant  was  absolute;  and, 
by  the  French  laws,  that  grant  was  exhibited  to  the  notary  as  evidence 
of  his  right  to  sell,  and  it  is  made  the  duty  of  the  notary  to  see  that  be 
has  a  complete  bond  fide  title. 

In  all  the  tribunals  of  France  and  Spain,  upon  a  suit  to  recover 
possession  of  lands,  what  we  would  call  the  plaintiff  in  ejectment,  is 
only  bound  to  exhibit  his  notarial  bill  of  sale,  which  is  conclusive 
without  deraignment  of  his  title,  under  their  peculiar  system. 

The  United  States  have  admitted  Renaut's  title,  by  confirming  to 
all  who  hold  imder  him  by  assignment;  and  these  sales,  made  before 
French  notaries,  from  the  year  1723,  when  the  concession  was  made, 
to  1744,  when  Renaut  left  the  province,  prove  that  his  title  was  known, 
recognised,  and  ratified  by  their  execution  and  approval. 

The  claim  of  the  heirs  was,  however,  again  presented  to  congress; 
where,  it  is  known,  that  a  large  title  always  slumbers,  too  often  be- 
cause it  is  large,  as  it  is  deemed  easier  and  safer  to  delay  action  than 
to  investigate  its  merits.  In  this  case,  in  the  face  of  a  report  of  the 
commissioners  in  favor  of  this  title,  and  the  confirmation  of  all  those 
claims  derived  from  Renaut,  and  of  two  unanimous  reports  of  com- 
mittees, composed  of  respectable  and  able  members  and  lawyers,  a 
new  committee,  in  1834,  made  a  report  adverse  to  the  title.  In 
regard  to  this  report,  as  far  as  legal  principle  is  involved  or  referred 
to,  it  is  enough  to  say,  that  every  position  and  objection  in  it  have 
been  considered,  refuted,  and  overruled  by  the  Supreme  Court  of  the 
United  States  in  similar  cases.  The  most  obvious  historical  facts  are 
misstated,  and  charters,  documents,  laws,  and  treaties  of  eeneral 
notoriety  are  denied,  because  not  proved  before  them,  under  the 
great  seal  of  France.  Even  the  laws  of  Missouri  and  Illinois  were 
unknown  to  the  committee  who  made  the  report  They  appear  ta 
consider  themselves  authorised  to  overrule  the  decisions  of  ibe 
Supreme  Court,  and  to  destroy  all  the  principles  established  by  Chief 
Justice  Marshall  in  similar  cases.  If  any  one  will  read  the  opinion 
of  the  court  referred  to  by  them,  he  will  find  that  they  have  made 
an  imaginary  case  upon  which  to  expend  their  criticism.  The 
opinion  commented  upon  is  perverted  in  all  its  essential  parts, 
which  proves  that  it  was  either  never  read,  or  never  imderstood  by 
them. 

"  The  committee  say,  that  the  grant  purports  to  have  been  made 
by  Boisbriant  and  Des  Ursins ;  the  first  the  commandant  of  the  pro- 
vince, and  the  latter  an  officer  of  the  <  Company  of  the  West' 
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Nothing  is  known  to  the  committee  of  this  company,  nor  of  the 
powers  of  its  officers.'*  The  report  is  thus  made  up  of  such  remarks 
and  statements,  when  the  land-office  at  Washington  furnished  evi- 
dence of  a  hundred  claims  made  in  the  same  manner,  by  the  same 
officers,  which  were  admitted  and  confirmed  by  the  United  States. 
The  royal  grant  to  the  (Tompagnie  des  Indes,  has  been  given  in  the 
commencement  of  this  exposition,  and  will  be  laid  before  any  other 
tribunal  called  upon  to  act  upon  this  subject  hereafter. 

The  extracts  given  from  the  essential  parts  of  the  royal  charter, 
will  show  that  all  officers  of  the  province  of  Louisiana,  were  to  be 
made  by  the  King  upon  the  nomination  of  the  directors  of  the 
company.  The  spirit  and  object  of  the  grant  was  commerce  and 
population.  This  report  indicates  that  for  the  first  time  since  the 
acquisition  of  Louisiana,  proof  is  required  of  the  officers  who  make 
tlie  grants  for,  and  in  the  name  of  the  company,  because  <<  nothing  is 
known  to  the  committee  of  the  company,  or  its  officers.'* 

The  Supreme  Court  have  established,  in  the  cases  of  Arredondo, 
Clarke,  Soulard,  Mitchell  and  others,  that,  upon  the  production  of  a 
grant,  the  presumption  of  law  arises,  that  there  was  full  authority  to 
make  it,  until  the  contrary  is  shown.  By  the  comity  of  nations,  the  tri- 
bunals of  all  countries  are  to  presume,  that  every  public  officer  of  a 
foreign  government  acts  within  the  legitimate  sphere  of  his  duty,  until 
proof  is  adduced  to  refute  so  reasonable  a  presumption. 

As  those  obvious  principles  of  general  law  are  contested,  it  appears, 
without  reference  to  the  sanction  given  to  them  by  the  highest  court 
of  the  United  States,  in  cases  where  it  is  supposed  the  jurisdiction  of 
that  court  may  not  reach,  the  records  of  France  and  the  "Compagnie 
des  Indes'*  have  been  examined,  to  explain,  for  the  information  of 
those  whom  it  may  concern,  who  their  officers  were. 

It  appears  from  the  records  of  the  Colonies  and  Marine,  that  on 
the  20th  of  September,  1717,  the  King  of  France  by  a  royal  commis- 
sion appointed  Bienville,  commandant-general  of  Louisiana.  The 
commission  commences  thus: — 

"  Being  necessary  for  the  good  of  our  service  and  the  utility  and 
advantage  of  the  ^Compagnie  d*  Occident^  to  establish  a  commandant- 
general  in  Louisiana,  in  place  of  M.  D'Epiney,  governor  of  that 
colony.'* 

Then  follows  the  usual  recitations  of  confidence,  capacity,  &c. 

"  For  these  causes  and  upon  the  presentation  of  the  said  Bienville, 
by  the  directors  of  the  Compagnie  d*  Occident ,  we  command",  order, 
and  establish,**  &c.,  dated  20th  of  September,  1717. 

On  the  same  day,  a  royal  commission  was  issued  by  the  king 
reciting  that  Boisbriant,  having  been  presented  to  him  by  the  direc- 
tors of  the  "Compagnie  d'Occident,"  and  it  being  necessary,  his 
majesty  appoints  him  (Boisbria^nt)  now  conunandant  on  the  river 
Mobile,  commandantrgeneral  in  case  of  the  absence  or  default  of 
Bienville." 
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It  appears  by  this  commission  that  BoiSbrianl  was  at  that  time 
commandant  at  Mobile  and  in  that  capacity,  had  all  the  powers 
appertaining  to  the  office,  the  least  of  which  was  to  grant  lands,  when 
they  could  find  persons  to  accept  them.  Under  these  commissions 
Bienville,  the  commandant-general  at  New  Orleans,  and  Boisbriant, 
the  commandant  of  Dauphine  Island  District,  continued  to  make  con* 
cessions  and  distributions,  and  all  the  lands  in  the  vicinity  of  Mobile 
and  New  Orleans,  granted  before  1731,  are  held  by  titles  made  under 
these  or  similar  commissions. 

The  committee  seem  to  have  considered  Boisbriant  as  subordinate 
to,  and  appointed  by  the  commandant-general  Bienville,  when  in  fact 
he  was  commissioned  by  the  king  upon  the  nomination  of  the  direc- 
tors of  the  "  Compagnie  d'Occident,"  to  all  the  powers  of  BienviUe  ia 
his  absence  or  default,  and  at  the  same  time  he  was  invested  with  the 
same  authority  in  the  district  of  Dauphine  Island  and  Mobile. 

If  the  fragments  of  history  and  the  scattered  records  at  the  end  of 
a  century  of  continued  revolution  in  the  mother  country,  and  in  the 
province,  furnished  no  other  evidence,  we  might  here  rest  the  case 
upon  the  documents  given.  They  establish  the  fact  that  Boisbriam 
was  an  officer  of  the  company,  and  of  the  king,  having  their  confi- 
dence to  such  an  extent  as  to  command  a  district  and  to  be  the 
governor-general  and  commander-in-chief,  when  Bienville  was  absent, 
for  the  whole  of  Louisiana.  By  the  laws  and  usages  of  France,  as 
well  as  of  Spain,  the  commandants  of  districts  and  the  commandants 
general  had  authority  to  grant  lands  within  their  respective  jurisdic- 
tions. The  practice  was  universal.  Under  the  Spanish  government 
in  the  absence  of  the  charters  and  authorities  here  referred  to,  the 
powers  of  the  Lieutenant-governors  and  commandants  of  St.  Louis, 
Mobile,  Pensacola,  and  East  Florida,  were  contested  by  the  United 
States. 

That  question  was  adjudged  after  elaborate  argument,  and  the 
decision  now  constituting  the  law  of  the  land  in  the  United  States  is 
that  a  grant,  or  concession,  made  by  an  officer  under  a  foreign  govern- 
ment, in  the  course  of  his  ordinary  or  accustomed  duties,  creates  a 
legal  presumption  that  he  acts  within  the  sphere  of  his  duties  until 
proof  is  made  by  those  who  deny,  that  such  power  does  not  exist 

In  the  case  of  Arredondo,  it  was  decided  that  fraud  cannot  be  pre- 
sumed, but  must  be  proved,  and  that  the  signature  of  an  officer  in  his 
official  character  will  always  be  received  upon  the  principle  that  pub- 
lic functionaries  are  supposed  to  act  with  legitimate,  and  not  usurped 
functions. 

Every  country  and  government  has  its  own  mode  of  regulating  the 
conduct  of  and  enforcing  the  accountability  of  its  officers.  In  monar- 
chies, powers  are  given  without  specification  or  definition:  and 
responsibility  is  enforced  with  a  rigpr  corresponding  with  the  discre- 
tion given.  lu  France  and  Spain,  periodical  reports  of  publie  func- 
tionaries were  required,  the  administration  of  officers  acting  in  the 
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prorinoe  were  always  approTed  by  the  renewal  of  a  commission,  or* 
by  promotion  to  some  higher  employment  The  crown  was  always 
represented  by  its  proper  procureur  du  roi,  or  fiscal  (attorney  gene- 
raly)  and  every  sentence  not  appealed  from  of  the  lowest  tnbun^ls^ 
were  considered,  and  indeed  declared  by  law  to  be  final,  whether  it 
related  to  lands  or  other  subjects. 

Even  concessions  on  condition  would  not  be  vacated,  where  the 
condition  was  not  complied  with,  without  a  process  similar  to  the 
inquest  of  office  in  England,  where  the  party  was  summoned  to  show 
cause;  if  he  gave  a  good  reason,  such  bb  farce  majeure  (the  act  of 
God  or  king's  enemy)  his  conditional  right  was  not  forfeited.  There 
is  in  the  office  of  the  Colonies  and  Marine,  a  curious  official  despatch 
upon  this  subject  The  commandant  reports  that,  in  cases  of  abso- 
lute concession  to  persons  for  meritorious  services,  he  grants  at  once 
in  franc  aleu  (fee  simple).  In  cases  of  conditional  concessions,  he 
deems  it  most  advisable  to  declare  that,  upon  the  performance  of  the 
condition,  the  directors  will  give  a  title,  so  that  the  grantee  may  appre- 
hend that  no  favor  will  be  shown  him  on  account  of  acquaintance, 
or  personal  partiality,  if  he  does  not  perform  his  contract  with  fidelity. 
All  these  questions,  however,  have  been  discussed  and  decided,  and 
without  any  other  proof  than  the  historical  fact  that  Boisbriant  granted 
lands  for,  and  in  the  name  of  the  company.  The  legal  presumption 
would  be  sufficient  of  his  character,  station,  and  authority. 

We  are  not  lefl,  however,  to  depend  upon  this  principle  just  and 
well  supported  as  it  is. 

The  archives  of  France  furnish  evidence  that  will  put  that  question 
to  rest  In  the  "  Kegistre,  Comptes  des  Indes,  Vol.  2,'*  in  the  records 
of  Louisiana  from  1721  to  1731,  page  103  of  Vol.  2,  is  to  be  found  a 
regulation  for  the  establishment  '<  d'un  conseil  provincial  aux  Illinois,'' 
**to  exercise  in  cAi^  jurisdiction,  civil  and  criminal,  and  to  govern 
the  affairs  of  the  '  Compagnie  des  Indes'  of  that  place  and  its  depen- 
dencies. Its  jurisdiction  shall  extend  to  all  the  districts  above  the 
river  Arkansaw."  <<The  said  council  shall  be  composed  of  Sieur 
Boisbriant,  first  lieutenant  of  the  king  in  Louisiana,  commandant 
of  the  Illinois  in  quality  of  chief  and  judge."  This  commission  con- 
ferred more  extensive  jurisdiction  and  higher  rank  than  was  ever 
conferred  by  the  king  and  ^<  Compagnie  des  Indes,"  upon  any  officer 
in  Louisiana.  The  conunission  is  dated  22d  May,  1722,  and  the  con- 
cession to  Renaut  was  made  on  the  14th  of  June,  1723. 

Monsieur  Des  Ursins  was  one  of  the  provincial  council,  and  secre- 
tary to  the  government  of  the  commandant  Boisbriant  This  council 
was  established  at  the  reconunendatioa  of  the  commissaries  of  the 
king,  receiving  the  sanction  of  the  king  and  company. 

The  commission  of  Bienville  contains  no  other  power  than  tha 
quoted*    As  commandant  of  the  province,  he  was  the  representative 
of  the  king  and  company  in  Lower  Louisiana,  and  in  the  celebrated 
controversy  between  Mr.  Jefferson  and  EM  ward  Livingston,  involving 
the  tide  to  the  Batture  at  New  Orleans,  no  question  was  ever  made 
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of  Bienville's  concession*  to  the  Jesuits,  or  any  other  that  he  made* 
It  is  established  beyond  controversy  then,  that  a  concession  in  full  and 
al;)soIute  property  inade  by  a  competent  authority,  without  condition, 
in  proper  form  signed  and  countersigned,  was  made  to  Renaut  at  the 
^ate  above  stated. 

The  calls  of  the  grant  are  specific,  but  a  number  of  the  rivers  and 
creeks  have,  in  the  subsequent  changes  of  jurisdiction  and  sovereignty, 
also  changed  their  names.  The  localities,  however,  are  established 
in  a  map,  made  by  Diron,  engineer  of  the  king,  in  the  year  1724, 
which  not  only  establishes  the  identity  of  the  land,  but  is  corrobora* 
tive  evidence  of  the  official  and  public  notoriety  of  the  grant,  if  cor- 
roboration  could  be  required  in  so  incontestible  a  claim. 

In  the  year  1723,  Renaut  had  a  title  to  the  lands  described.  In 
1744,  it  was  recognised  by  sales  of  portions.  In  1762,  the  province 
was  ceded  to  Spain.  In  1763,  a  part  of  it  to  Great  Britain,  and  by 
the  American  revolution  and  Louisiana  treaty,  the  whole  became  a 
part  of  the  United  States. 

How,  or  in  what  manner,  has  Renaut  or  his  heirs  lost  their  tide? 
There  is  no  prescription  in  favor  of  government,  state  or  federal 
There  is  no  escheat,  because  heirs  are  out  of  the  state,  or  the  United 
States.  If  there  were  any  disabilities  created,  which  is  denied,  they 
were  removed  by  the  acts  of  congress,  admitting  all  Frendi  titles. 
The  acts  of  the  federal  government,  so  &r  as  principle  is  involved, 
are  all  in  favor  of  the  right  of  the  heirs.  The  state  government  of 
Illinois,  by  its  legislature,  presented  a  memorial  to  congress,  praying 
that  the  title  might  be  confirmed.  In  our  complicated  system  of 
government,  federal  and  state,  it  might  so  happen  that  local  laws  in 
some  instances  might  conflict  with  the  obligations  of  the  federal 
government  under  the  laws  of  nations  and  treaties,  in  which  event, 
the  duty  would  be  imposed  upon  the  courts  of  deciding  as  they  would 
inevitably  do,  in  a  case  like  the  present,  that  no  state  law  could  even 
create  an  incumbrance  in  any  maimer  whatever  upon  a  foreign  title 
protected  as  this  is.  If  there  was  not  established  by  the  constitution 
a  permanent  and  con^Uing  authority,  which  annals  all  state  enact- 
ments in  conflict  with  it,  there  might  be  presented  to  the  world  such 
a  flagrant  act  of  injustice  as  that  of  the  government  chained  with  the 
foreign  and  diplomatic  relations,  failing  by  its  delays,  omissions,  and 
oppressions,  to  recognise  by  law,  or  to  furnish  a  tribunal  to  decide 
upon  a  foreign  title,  whilst  a  subordinate  state  government,  by  its 
limitations,  prescriptions,  taxes,  and  other  enactments,  were  impairing 
and  destroying  a  title  which  could  not  be  enjoyed  from  the  acts,  or 
omissions  of  the  national  government 

Up  to  the  period  of  the  decision  of  Pevcheman's  case,  it  was  not 
regarded  as  established  law,  that  a  foreign  claimant  oould  maintain 
an  action  of  ejectment  until  congress  had  acted  upon  his  title.  The 
congress,  therefore,  until  the  year  1833,  was  the  only  tribcfnal  known 

*  It  has  linoe  been  iwertaioed  thai  BienTiUe  printed  to  the  Jetoits  ti  proprietor. 
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to^  or  recognised  by,  the  laws  and  usages  of  the  United  States,  to 
which  an  appeal  could  be  made.  No  act  of  the  state  up  to  that 
period,  could  create  a  prescription  in  fevor  of  an  adverse  occupant, 
or  in  any  other  manner,  encumber  the  title. 

There  is,  however,  no  conflict  between  the  federal  obligations,  laws 
of  nations,  and  treaties^  in  this  respect,  and  the  laws  of  the  locu9  in 
guOf  where  the  lands  are  situated.  By  the  48th  section  of  the  act 
regulating  descents,  in  the  State  of  Illinois,  it  is  provided: 

Sect.  48.  <^  All  foreigners,  whether  aliens,  denizens,  or  naturalised 
citizens,  may  take  and  hold  real  estate,  in  this  state,  either  by  pur- 
chase, Of  descent,  and  alienate  and  transmit  the  same  to  their  heirs, 
or  assigns,  whether  such  heirs  or  assigns  be  citizens  of  the  United 
States  or  notj  in  the  same  manner  as  natural  bom  citizens  may  or 
can  do,  and  the  children  of  such  persons  dying  intestate,  whether 
citizens  of  the  United  States  or  not,  shall  inherit,  &c''  There  is  a 
similar  act  in  Missouri. 

1.  It  has  been  shown  that  the  grant  to  Renaut  was  made  by  a 
competent  officer  of  the  crown  of  France,  charged  with  the  govern- 
ment of  the  affairs  of  the  <<  Compagnie  des  Indes,''  when  France  held 
the  sovereignty,  and  that  Company  the  property  of  the  province  of 
Lpuisiana. 

2.  That  all  similar  concessions  for  smaller  quantities  in  the  absence 
of  all  the  authorities  and  fiicts  now  presented,  made  by  the  same 
officers  at  the  same  time,  have  been  respected  by  the  governments 
of  Great  Britain,  Spain,  and  the  United  ^tes. 

3.  That  such  titles  are  protected  against  any  government  federal, 
or  state,  by  the  laws  of  nations  as  expounded,  and  declared  by  the 
sapreme  court  of  the  United  States. 

4.  That  this  title  and  all  others  of  a  similar  character,  made  by  the 
same  officers,  with  less  formality,  have  been  admitted,  recognised  and 
confirmed  by  the  United  States. 

5.  That  it  is  not<H>mpetent  for  Congress  to  pass  any  law,  to  impair 
or  encumber  such  a  title. 

6.  That  the  permission  given  to  the  commissioners  to  take  cogni- 
zance of  it,  is  itself  a  legislative  recognition  that  no  disabilities  of  time 
alienage,  cession  or  retrocession  had  afbcted  the  title  of  the  heirs  of 
Renaut 

7.  That  the  acts  of  the  general  assembly  of  Illinois  and  Missouri 
protect  the  descent  to  the  heirs,  and  that,  in  the  absence  of  such  an 
enactment,  the  right  would  have  been  equally  perfect 

8.  l*hat  every  principle  upon  which  this  tide  rests,  has  been  exam- 
ined, discussed  and  decided  in  its  favor  by  the  Supreme  Court. 

9.  That  this  title,  subsisting  as  described,  and  being  the  property 
of  French  subjects,  was  as  perfectly  protected  and  confirmed  by  the 
first  treaty  between  France  and  the  United  States,  against  all  acts  of 
Congress,  state  laws,  limitations,  forfeitures  and  prescriptions  as  the 
titles  of  Arredondo  and  Percheman  were,  by  the  Florida  treaty  of  the 
22d  of  February,  1819. 
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10.  That  this  title  was  again  confirmed  by  the  Loaistana  treaty  of 
1803,  by  excepting  it  from  the  cession  as  **  private  property." 

11.  That  it  has  been  recognised  by  all  the  acts  of  Congress  in 
Upper  and  Lower  Louisiana,  declaring  the  special  tribunals  open  for 
French  as  well  as  Spanish  titles. 

12.  That  it  was  made  by  duly  authorised  officers  of  the  crown  and 
company,  with  the  privilege  and  at  the  request  of  the  company. 

1 3.  That  by  the  laws  of  Missouri  and  Illinois^  aliens  are  authorised 
to  take  and  hold  by  descent 

14.  That  if  such  provision  had  not  been  made,  the  descent  is  pro- 
tected by  the  laws  of  nations  and  treaties,  before  referred  to,  which 
are  paramount  to  all  state  laws. 

These  points,  it  may  fairly  be  said,  have  been,  and  will  be  estab- 
ti^ed  by  authentic  documents,  proofs,  judicial  decisions,  legislative 
acts  and  royal  commissions. 

Renaut  died  in  1755;  his  heirs  presented  their  title  within  a  very 
short  period  after  t^e  passage  of  an  act  of  Congress,  authorising  its 
presentation,  in  the  year  1807.  The  United  States' commissioners 
reported  in  its  favor,  the  question  was  remitted  for  a  more  positive 
decision;  a  second  report  was  made  in  its  favor,  and  from  that  day 
to  the  present,  whatever  of  injustice  or  injury  has  been  done,  cannot 
be  imputed  to  Renaut's  heirs. 

They  have  made  continual  claim.  Their  petitions  sleep  upon  the 
files  of  Congress  until  time  is  pleaded  as  a  forfeiture  by  a  committee 
who,  it  is  apparent,  did  not  understand  a  single  legal  principle  involved 
in  it,  and  who  resisted,  overruled,  nullified  and  reversed  all  the  doc^ 
trines  of  the  supreme  court 

For  the  first  time  in  the  history  of  any  country  in  the  world,  pre- 
scription is  pleaded  in  favor  of  the  government  Between  the  year 
1755  and  the  year  1803,  Renaut's  death,  and  the  Louisiana  treaty, 
the  country  was  the  theatre  of  war,  and  so  near  the  most  savage  of 
the  tribes  of  the  North  American  Indians,  that  the  heirs  could  not 
have  taken  possession.  Since  1803,  the  United  States  as  a  nation,  if 
the  odious  prerogative  were  admitted,  could  not  have  acquired  a  title 
by  prescription,  because  they  were  no  more  in  possession  than 
Renaut's  heirs.  If  such  an  absurd  pretension  could  be  tolerated  for 
a  moment,  by  all  the  rules  of  the  civil  and  common  law,  the  pendency 
of  a  perpetual  claim,  the  presentation  of  petitions  and  the  report  o( 
bills  to  confirm  the  title,  would  suspend  the  operation  of  limitation  or 
prescription  laws.  There  is  not  and  cannot  be  any  such  right  ia 
favor  of  gov'emment— It  is  their  own  wrong  that  they  have  not  acted 
upon  the  bills  reported,  or  provided  a  tribunal  to  try  these  titles. 

The  more  important  question  then  arises  during  this  period  from 
1807  to  the  present  day,  whilst  these  claimants  have  been  fruitlessly 
appealing  to  Congress  to  perform  its  national  obligations  by  a  con- 
firmation of  the  title.  Can  an  adverse  interest  be  created  by  what  is 
called  in  common  law  countries,  limitation  of  action,  and  where  the 
civil  law  prevails,  prescription?    These  limitation  laws  and  prescrip- 
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tions  are  acts  of  the  state  legislatare.  It  is  admitted  that  they  may 
pass  statutes  of  limitation,  as  to  actions  in  their  own  courts  between 
their  own  citizens,  but  it  is  denied  that  they  can  in  any  manner  im- 
pair or  destroy  the  title  of  a  foreigner,  whose. right  is  protected  by  the 
laws  of  nations  and  treaties,  when  the  failure  to  assert  it  in  the  mode 
to  prevent  the  operation  of  such  laws  is  denied  by  the  paramount 
government  If  such  a  doctrine  were  maintained,  the  laws  of  nations, 
treaties  and  the  federal  government  itself  would  become  subordinate 
to  state  laws,  and  we  should  have  a  worse  anarchy  than  existed 
under  the  confederation* 

If  the  states  can,  in  this  partial  and  quaUfied  manner,  impair  or 
destroy  the  rights  of  property,  when  the  individual  is  seeking  the 
only  remedy  afforded  him  by  the  Federal  government,  I  see  nothing 
to  prevent  their  passing  a  general  forfeiture  of  all  the  lands  within 
the  state,  owned  by  non-residents  tviihiny  or  wiihout  the  United 
States. 

The  individuals  who  are  upon  these  lands,  must  hold  them  either 
with  or  without  title.  If  the  latter,  they  are  mere  trespassers.  If  the 
former,  their  pretensions  are  founded  upon  sales  and  grants  of  those 
who  had  no  right  to  sell  and  to  grant. 

As  the  Chief  Justice  said  in  the  case  of  Percheman,  speakmg  of  the 
King  of  Spain  <<  Lands  he  had  previously  granted,  were  not  his,  to 
cede.''  If  the  king  after  a  grant  to  a  subject,  could  not  cede  the  same 
land  to  a  foreign  government  so  as  to  constitute  property  in  that 
govemioent,  it  follows  that  tlie  United  States  could  not  sell  or  grant 
lands  previoudy  granted  by  France.  The  United  States  have  then 
sold  Renaut's  lands  and  the  occupants  plead  a  statute  of  the  state,  as 
a  limitation  to  a  recovery,  at  a  time  when  the  federal  courts  denied 
the  right  to  institute  a  suit,  and  then  by  a  sort  of  concerted  action  of 
two  governments  constituting  the  same  body  politic,  a  most  singular 
result  is  produced  by  the  annihilation  of  a  title  which  neither  govern- 
ment can  destroy  without  a  violation  of  the  constitution,  and  laws  of 
nations. 

Such  a  result  would  be  a  political  phenomenon,  a  combination  of 
absurdity  and  despotism. 

The  grant  to  Renaut  gave  him  a  legal  constructive  possession. 
This  was  followed  by  actual  possession,  use,  and  sales  of  portions. 
His  heirs  succeeding  to  his  right  of  property  thus  created  have  had 
also  that  constructive  possession. 

An  adverse  possession  under  a  junbr  title,  must  be  exclusive,  and 
there  is  no  constructive  right  to  the  extent  of  the  limits  of  the  junior 
title  incoiBequenceof  the  pre-existing  constructive  right  to  the  person 
holding  the  prior  title.  It  is  a  maxim  of  the  civil  law  that  prescrip- 
tive titles  must  be  always  strictly  proved.  Prescriptions  are  odious. 
^  Prescripiianei  aunt  odiosm  et  idea  stricti  sunt  interpretandseJ^^ 
To  constitute  a  title  by  prescription,  the  possession  must  be  civil, 
exdusive,  unintermpred,  public,  held  iu  good  faith,  under  a  just  title. 
4  Pothier,  587,  Code,  Ub.  7  tit  34.  A  constructive  possession  does 
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not  constitute  pfescription^  it  must  be  actual  and  ezclusiye.  4  Potfaier 
591/' 

If  the  statute  of  limitation  could  in  any  case  avail  any  one  of  the 
parties  on  the  land,  it  would  only  be  to  the  extent  of  his  actual 
enclosure  and  not  to  the  extent  of  his  purchase,  as  two  constructive 
possessions  cannot  exist  at  the  same  time  upon  the  same  land.  It  is 
denied,  however,  that  independent  of  the  laws  of  nations,  and  the  two 
treaties  referred  to,  which  are  paramount  to  and  nullify  all  state 
limitations  and  prescriptions,  that  upon  ordinary  principles  of  judicial 
decision,  in  the  absence  of  these  controlling  obligations,  that  any  ocen- 
pant  can  be  protected  by  such  a  bar.  To  constitute  such  a  claim  in 
any  case,  the  possession  must  be  ^  exclusive,  held  in  good  fbith,  under 
a  just  title.''  Neither  Spain,  the  successor  of  France,  nor  the  United 
States,  could  confer  a  just  title  on  any  individual,  of  the  property  of 
another.  The  attempt  to  appropriate  it  in  any  manner,  by  sale  or 
grant  is  unconstitutional.  ^A  prescription  to  be  good  must  be  in 
good  faith  under  a  legal  title."  Inst.  lib.  2  tit  6.  ^Jure  civile  contii- 
iutum  eral  tU  qui  bondfideJ*^  4  Pothier,  588.  "  The  good  fahh  that 
ought  to  accompany  a  possession  to  complete  a  prescription  may  be 
defined,  the  just  opinion  which  the  possessor  has,  that  he  has  acquired 
a  property  in  the  thing."  Now  inasmuch  as  the  title  of  Renaot'i 
heirs  was  presented,  favorably  considered  and  bills  reported  for  its 
confirmation,  it  is  impossible  that  any  subsequent  purchaser  could 
enter,  or  hold  in  good  faith.    <<  Justa  opinio  quserita  dominL" 

<^  If  I  buy  real  estate  from  one  who  has  only  authority  to  colleot 
rents  and  thinks  he  has  a  right,  this  is  not  a  just  opinion  and  therefore 
no  foundation  for  prescription."    Pothier. 

^<  Si  quis  id  quod  possidet,  non  putat  sibi  per  leges  licere  usucapere 
dicendum  est,  etiam,  ei  erret  non  procedere  tamen  usu  capioneos," 
Dig.  de  usu,  chap.  31  33. 

^^  The  title  under  which  a  preseription  is  claimed  must  not  only  be 
one  which  in  its  nature  is  capable  of  transferring  the  property,  but 
that  it  must  be: 

« 1st.  A  valid  title. 

<<  2dly.  It  must  not  be  suspended. 

"  3dly.  It  must  be  continued."— 4  Pothier,  p.  608. 

The  title  being  invalid,  nothing  can  be  acquired  by  prescriptioD. 

It  is  very  evident,  that  from  the  year  1807,  when  this  title  was 
presented  to  the  American  government,  recorded  in  the  oountiy, 
where  the  land  lies,  a  pre-existing  record  subsisting  at  the  seat  of 
government  of  the  old  colony  of  Illinois,  that  there  could  not  be  any 
such  civil  possession,  otjust  conjidencey  as  to  commence  ar  prescrip- 
tion. The  occupants  are  either  trespassers,  or  have  purchased  from 
a  vendor,  who  had  no  right  to  sell,  and  in  one  case  they  have  not  a 
color  of  claim  and,  in  the  other,  tlieir  only  remedy  is  against  the 
grantor. 

It  is  believed  that  upon  no  principle  of  justice,  good  £iith  or  law, 
can  any  statute  of  limitation  be  pleaded.    It  is  very  well  understood 
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that  one  of  the  states  within  which  these  lands  are  situated,  has^ 
pending  this  controversy,  attempted  to  encumber  the  title  of  the  heirs 
by  taxing  that  which  the  parent  and  paramount  government  did  not 
allow  them  to  enjoy.  If  this  property  is,  as  it  is  bettered  to  have 
been  demonstrated  to  be,  under  the  protection  of  the  laws  of  nations 
and  treaties,  to  the  obligations  and  fulfilment  of  which  the  United 
States  are  pledged;  it  cannot  be  perceived  upon  what  principle,  in  the 
fece  of  the  ordinance  and  acts  of  Congress  exempting,  the  United 
States'  lands  from  taxation,  any  state  can  impose  a  tax,  until  by 
some  legislative  act,  or  judicial  decision,  the  private  property  is  sepa- 
rated from  the  public  domain. 

By  the  laws  of  the  United  States,  penalties  are  imposed  upon  any 
one,  who  shall,  under  any  pretence,  take  possession  of  lands  claimed 
by  the  government,  and  whilst  the  federal  government  is  holding 
these  denunciations  and  penalties  over  the  head  of  a  foreign  claimant, 
the  state  is  sacrificing,  by  exactions  and  taxes,  a  right  not  yet  ad- 
mitted and  depending  for  two  generations,  for  decision. 

Such  laws  must  be  held  equally  null  and  void  for  the  reasons  before 
given.  Some  apology  may  be  found  for  the  manner  in  which  this 
title  has  been  treated,  in  the  fact  that  no  one  in  the  United  States  has 
ever  had  a  correct  conception  of  the  powers,  privileges  and  exclusive 
dominion  of  the  <<  Compagnie  des  Indes,''  nor  of  the  commissions  of 
its  officers.  It  was  only  in  cartons^  which  have  slumbered  for  a 
century  in  the  Palace  of  Versailles  that  these,  unquestionable  official 
proofe  of  the  rights  of  these  parties,  have  been  found. 

It  would  be  disrespect  to  Congress  to  permit  a  supposition  that, 
after  this  exposition  founded  upon  such  authentic  evidence,  there 
could  be  any  doubt  of  a  speedy  recognition  of  this  title.  In  the  con- 
troversy between  Mr.  Jefferson  and  Mr.  Livingston,  which  has  been 
considered  as  one  of  great  legal  learning  on  both  sides  and  has  divi- 
ded the  profession  in  the  United  States  as  to  its  relative  ability,  we 
find  in  the  former  such  errors  as  the  following.  Mr.  Jefferson  says: 
*«  Not  long  after  the  establishment  of  the  city  of  New  Orleans,  Louis 
XIV  granted  to  the  Jesuits,  lands  adjacent  to  the  city  on  the  Ilth  of 
April  1726.'*  Louis  XtV  died  the  1st.  of  September  1715,  eleven 
years  before  the  grant  to  the  Jesuits,  which  was  made  by  Bienville, 
the  grantee  of  the  ^  Compagnie  des  Indas." 

Mr.  Livingston  also  states  that  the  Company  <*d'Oocident'*  suc- 
ceeded to  the  rights  of  Crozat,  when  in  fact  Crozat  never  had  by  the 
Royal  grant  to  him,  any  right  in  the  soil,  except  a  qualified  interest 
in  the  mines  connected  with  his  grant  of  the  exclusive  commerce  of 
Louisiana.  It  is  not  wonderful  then,  when  tiiese  distinguished  juris- 
consults have  fallen  into  such  mistakes  from  the  obscurity  and  per- 
plexity of  the  subject,  that  a  committee  of  Congress  cannot,  in  a  few 
months  without  books  or  documents,  arrive  at  a  correct  knowledge 
of  such  a  subject  It  is  for  this,  as  well  as  for  other  more  important 
considerations,  that  the  safest  and  best  course  would  be  to  have  fol- 
lowed ttiose  sound  maxims  of  constructions  established  by  the  So- 
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preme  Court  foanded  upon  the  judktal  presumption  of  general  lav 
required  by  the  comity  of  nations. 

The  last  question  submitted  to  the  undersigned  is  whether  an 
action  of  ejectment  can  be  maintained  upon  such  a  title? 

Prior  to  the  decision  of  the  Supreme  Court  in  Percheman's  case,  it 
was  regarded  as  a  doubtful  question,  and  it  was  for  that  reason,  die 
case  was  so  elaborately  argued.  The  principle  is  established  in  that 
case,  that  if  the  title  be  <^  consummate,'^  no  provision  by  law  or  treaty 
is  necessary  to  authorise  a  suit  upon  it,  or  to  give  validity  to  what  is 
already  perfect 

A  few  words  only  may  be  added  upon  that  point  By  the  ancient 
French  laws,  lands  were  held  by  a  variety  of  ancient  customs  founded 
upon  the  feudal  system.  These  were  confined  to  provinces,  districts 
and  towns,  the  subjects  of  feudal  sovereignties. 

These  various  customs  were  reduced  to  a  code  or  system  in  conse- 
quence of  an  edict  of  Charles  VII,  in  the  year  1453 ,  cotempo* 

raneously  with  Littleton's  Book  of  Tenures  in  England. 

In  the  southern  provinces  of  France,  Which  had  been  the  most 
flourishing  of  the  Roman  Empire,  these  customs  did  not  exist. — ^They 
were  governed  by  the  Roman  civil  law,  and  were  known  as  the 
^  pays  de  droit  6crit,"  as  distinguished  from  the  ^  pays  coutunoiers.'' 
In  the  latter,  the  maxim  founded  upon  their  system  was  ^  NuUe  ten« 
sans  seigneur.''  In  the  former  (the  south  of  France)  they  were  heUL 
allodiallyj  as  they  were  under  the  Roman  emperors  in  full  and  abso- 
lute property,  without  feudal  condition  or  subjection.  This  tide  has 
always  been  known  in  France  by  the  expressive  word  ^^ franc  aleuj^ 
free  allodium. — ^These  customs  and  codes  were  subject  to  the  edicts 
and  ordinances  of  successive  sovereigns,  registered  in  parliament  and 
were  considered  lex9ubgraviori  lege.  The  ordinances  for  the  colonial 
government  have  been  before  analysed,  and  it  has  been  shown  that 
power  was  given  to  the  ^'Compagnie  des  Indes"  to  grant  lands  in 
*<  franc  aleu"  or  allodium,  or  as  Blackstone  defines  it,  ^*  by  a  tenure 
wholly  independent"  2  Black.  47.  "  A  tenure  which  is  property  in 
the  highest  degree,  of  which  the  owner  is  said  to  be  seised  absolutely, 
in  his  own  demesne."  2  Black.  105.  ^  A  tenure  which  existed  in 
the  Roman  provinces  before  the  feudal  system."  p.  60.  105. 

It  must  be  admitted  that  if  anv  title  in  America  was  cotuummate^ 
it  was  that  of  Renaut  described  m  the  grant  submitted. 

The  Supreme  Court  have  declared  such  a  title  valid  independent 
of  any  treaty  by  the  law  of  nations. 

It  can  only  be  imperfect  and  incomplete  titles  requiring  legislative 
action  to  give  them  validity,  before  an  action  of  ejectment  can  be 
maintained  upon  them. 

If,  however,  there  were  any  principle  in  our  constitution  or  laws 
requiring  a  confirmatory  act  upon  a  perfect  title  to  authorise  the 
owner  to  assert  his  claim  in  a  court  of  justice,  that  act  will  be  found 
in  the  two  treaties  referred  to.  That  of  1778,  9th  art  removes  the 
disability,  if  such  ever  existed,  and  the  treaty  of  1803  confirms  private 


Appendix.  731 

property  and  thus  reserves  it  from  the  general  cession  which  would 
require  a  particular  act  of  confirmation  to  enable  the  party  to  assert 
it  in  a  court  of  justice. — A  treaty  is  as  much  a  law  of  the  land  as  an 
act  of  congress. 

I  am  of  opinion: 

1st  That  the  heirs  of  Renaut  have  a  perfect  legal  title  to  the  lands 
described  in  the  grant 

2dly.  That  an  action  at  law  can  be  maintained  for  their  recovery 
in  the  courts  of  the  United  States. 

JOS.  M.  WHITE. 
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